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AcKE  Road  Machinery  Co.  v.  Town  of  Bbidoewatbr 104  App.  Div.  597 

Judgment  revened  and  camplaint  dumissed :  185  iV^.  F.  1. 

Bldm  v.  Whitney Ill  App.  Div.  922 

Order  and  judgment  affirmed :  185  If,  Y.  282. 

Bridges  t>.  National  Bank  of  Troy 106  App.  Div.  616 

Judgment  affirmed :  185  N.  T,  146. 

Brown  v,  Otis  . .  r 98  App.  Div.  554 

Order  modified:  185  N,  T.  803. 

Central  Trust  Co.  «.  Eglbston 110  App.  Div.  893 

Judgment  affirmed:  185  N^T,  28. 

City  of  Rochester  tJ.  Bloss 100  App.  Div.  511 

Judgment  of  Appellate  Division  reversed  and  tJiat  of  Special  Term  affirmed:  186 

K  T.  42. 

Commercial  National  Bank  v.  Zimmerman.  .  105  App.  Div.  627 

Judgment  affirmed :  185  JV.  T.  210. 

H  VLB  V,  WORSTELL 107  App.  Div.  624 

Judgment  affirmed:  185  N,  T.  247. 

HiNDLEY  «.  Manhattan  Ry.  Co 103  App.  Div.  504 

Judgment  reversed  and  new  tried  ordered :  185  JV.  T.  835. 

Knickerbocker  Trust  Co.  v,  Iselin 109  App.  Div.  688 

Order  revef*sed  and  demurrer  sustained :  185  2{.  T.  54. 

Lanoley  tJ.  Rouss 106  App.  Div.  225 

Judgment  reversed  and  new  trial  granted  :  185  JV".  Y.  201. 

Leqgett  t).  St&vens 100  App.  Div.  512 

Judgment  modified  and  as  modified  affirmed :  185  N.  Y  70. 

LiLiENTHALtJ.  Betz 108  App.  Div.  222 

Order  reversed  and  judgment  ordered  for  plaintiff  on  demurrer :  185  2^.  Y.  153. 

Mann  v.  Sprout 102  App.  Div.    60 

Order ^  so  far  as  appealed  from,  reversed^  and  that  part  of  the  motion  which  asked 
leave  to  withdraw  sum  tendered  and  paid  into  court  denied :  185  If.  Y.  109. 

Matter  of  Brooklyn,  Q.  C.  &  8.  R.  R.  Co 106  App.  Div.  240 

Order  affirmed:  185  If.  Y.  171. 

Matter  of  Depue » 108  App.  Div.    58 

Order  reversed  and  order  of  county  judge  affirmed  :  185  If.  Y.  60. 

Matter  of  Dill  v.  Wheeler 100  App.  Div.  155 

Order  affirmed:  185  If.  Y.  106. 

Matter  of  Locust  Avenue 110  App.  Div.  774 

Order  of  Appellate  Division  reversed  and  order  of  County  Court  affirmed :  185 

If.  Y.  115. 

Matter  of  Mount 107  App.  Div.     1 

Judgment  affirmed:  185  If.  Y.  162. 
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vi     CAUSES  PASSED  UPON  BY  COURT  OF  APPEALS. 

Matier  op  Stickney  . . .'. 110  App.  Div.  294 

Order  affirmed:  185  iV.  F.  107. 

McCoy  t?.  N.  Y.  0.  &  H.  R.  R.  R.  Co 100  App.  Div.  613 

Order  and  judgment  of  Appellate  tHvinon  reversed  and  new  trial  ordered :    185 

iv;  r,  276. 

MoNJo  V.  WooDuousE Ill  App.  Div.    80 

Judgment  affli-7ned :  185  N.  V.  295. 

Neaole  v.  Sykacuse,  B.  &  N.  Y.  R.  R.  Co 109  App.  Div.  339 

Judgment  reversed  and  mw  trUd  fffa7ited:   185  N.  Y.  270. 

People  ex  rel.  Champlin  i\  Gray 109  App.  Div.  116 

Order  reversed  and  determination  ofasscHsors  confirmed:  185  N.  Y.  196. 

People  v,  Marcus 110  App.  Div.  255 

Order  affirmed:  185  N.  Y.  257. 

People  ex  reL.  Bender  t.  Milliken 110  App.  Div.  679 

Onle)'  affirmed  :  185  N.  Y.  35. 

People  ex  rel.  Eisman  t.  Ronner 110  App.  Div.  816 

Order  affirmed:  185  N.  Y,  285. 

People  ex  rel.  Schau  v.  Wiiittkt 100  App.  Div.  176 

Order  of  Ajrpellate  Division  reversed  and  wnt  quaslied :  185  N.  Y.  92. 

Preston  v,  Rockey —    110  App.  Div.  920 

Jiulgment  affirmed:  185  N.  Y.  186. 

Reidy  v.  City  of  New  York 103  App.  Div.  361 

Order  and  judgment  reversed  and  judgment  directed  for  plaintiff  on  sidtmitted  case : 

185^.  Y.  141. 

Roberoe  v.  Bonner. 94  App.  Div.  842 

Judgment  affirmed:  185  N.  Y.  265. 

Roche  v.  Nason 105  App.  Div.  256 

Judgment  affirmed :  185  N.  Y.  128. 

Ryer  V,  Puddential  Ins.  Co ^10  App.  Div.  897 

Judgement  reversed  and  complaint  dismissed:  185  iV!   Y.  6. 

Skilton  v.  Codington 105  App.  Div.  617 

Judgment  reversed  and  complaint  dismissed :  185  N.  Y.  80. 

TaUTPHOEUS  v.  HaRHOR   &   SURURBAN   BuU.DINO  &  SAVINGS 

AssN 104  App.  Div.  451 

Order  and  judguhent  of  AppeUate  Division  reversed;  judgment  of  Special    Term 

affirmed:  185  iV\  Y.  308. 

Wilcox  ».  McClellan 110  App.  Div.  378 

Judgment  affin^ied:  185  ^Y.   Y.  9. 

The  attention  of  the  profession  is  called  to  the  fact  tlmt  the  Court  of  Appeals 
iu  many  cases  decides  an  appeal  upon  other  grounds  than  those  stated  in  the 
opinion  of  the  court  below. 

The  affirmance  or  reversal  of  the  judgment  of  the  Appellate  Division  does  not 
necessarily  show  that  the  Court  of  Appeals  concurred  in,  or  dissented  from,  the 
statements  contained  in  the  opinion  of  the  Supreme  Court.  {Rogers  v.  Decker, 
131  N.  Y.  490.)  — Rep. 
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Allen  B.  Flandees,  Appellant,  v.  Anna.  Eosoff  and  Helen 
H.  Ames,   as    Executrix,    etc.,  of  Clinton    Ames,   Deceased, 

Respondents. 

Third  Department,  January  8.  1906. 

Xdrt^a^ — specific  performance  —  plaintiff  must  show  performance  on 
lus  part  —  when  complaixA  for  8i>eciflc  performance  not  amendable  to 
allow  recovery  on  quantum  meruit. 

In  an  action  to  compel  specific  performance  of  a  promise  to  execute  a  mortgage 
on  real  estate  to  secure  a  contractor  who  has  erected  a  building  thereon  for  the 
owner,  it  is  incumbent  on  such  contractor  to  show  full  performance  on  his 
part  or  to  Justify  bis  failure  so  to  do,  and  in  the  absence  of  such  proof  the 
complaint  is  properly  dismissed. 

In  such  action  for  specific  performance  it  is  not  error  to  refuse  to  allow  an  amend- 
ment to  the  complaint  to  enable  the  plaintiff  to  recover  for  tbe  erection  of  the 
building  as  for  a  quantum  meruit  when  no  evidence  has  been  introduced  show* 
ing  the  value  of  the  work  done  and  materials  furnished. 

B  aeenu,  that  under  such  circumstances  a  recovery  for  a  quantum  meruit  cannot 
be  had  under  a  complaint  for  specific  performance  or  imder  an  amendment  for 
the  purpose  of  allowing  such  recovery. 

Appeal  by  the  plaintiff,  Allen  B.  Flanders,  from  a  judgment  of 

the  Sapreme  Court  in  favor  of  the  defendants,  entered  in  the  office 

of  the  clerk  of  the  county  of  Franklin  on  the  11th  day  of  March, 

1904,  upon  the  decision  of  the  court,  rendered  after  a  trial  before 

App.  Div.— Vol.  CXI.        1 
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Third  Depnrtment,  January,  1906.  [Vol.  111. 

the  court  witliout  a  jury  at  the  Franklin  Trial  Term,  dismissing  the 
complaint  upon  tlie  merits. 

John  P.  Kellas  and  WiUiam  S.  Wade^  for  the  appellant. 
Martin  E.  Mc Clary,  for  the  respondent  Ames. 
Gordon  H.  Main,  for  the  respondent  Rosoff. 

Cheste;r,  J. : 

The  action  is  one  in  equity  for  the  specific  performance  of  a  corn- 
tract.  The  plaintiff  sought  to  require  the  defendant  to  execute  a 
mortgage  on  certain  premises,  upon  which  a  building  had  been  con- 
structed by  the  plaintiff  under  a  contract  between  him  and  the 
defendant  Rosoff,  for  which  the  plaintiff  alleged  that  the  defendant 
Rosoff  was  to  secure  to  be  paid  to  the  plaintiff  $1,200  by  a  first 
mortgage  on  the  premises.  The  plaintiff  alleged  in  his  complaint 
that  he  had  "in  all  things  performed  the  said  agreement  on 
his  part  to  be  performed  and  duly  constructed  said  building  as  he 
stipulated  in  said  agreement  to  do."  While  the  building  was  being 
constructed  by  the  plaintiff  the  defendant  Ames  loaned  the  defend- 
ant Rosoff  the  sum  of  $1,200  and  received  therefor  a  first  bond  and 
mortgage  upon  the  premises  described  in  the  complaint. 

The  plaintiff  alleged  that  at  the  time  of  the  execution  of  such 
mortgage  to  the  defendant  Ames  she  had  full  knowledge  of  the 
agreement  between  the  plaintiff  and  the  defendant  that  the  plaintiff 
was  entitled  to  a  first  mortgage  on  the  premises  to  secure  the  pay- 
ment of  the  sum  of  $1,200.  The  court  found  that  neither  at  the 
time  of  the  execution  of  the  mortgage  to  Ames,  or  prior  thereto, 
did  she  have  any  knowledge  or  notice  that  the  plaintiff  claimed  the 
right  or  had  the  right  to  a  first  mortgage  or  to  any  mortgage  npon 
the  premises  described  in  the  complaint  for  any  amount.  It  was 
shown  that  she  had  no  knowledge  unless  she  was  charged  with  the 
knowledge  which  the  attorney  who  examined  the  title  and  who  pro- 
cured the  money  from  her  to  make  the  loan  had,  but  it  clearly 
appeared  that  the  attorney  was  not  her  agent  in  examining  the  title 
and  that  he  examined  it  for  Rosoff,  for  whom  he  procured  the  loan 
and  by  whom  he  was  paid  for  his  services.  So  that  if  he  had  any 
such  knowledge  Mrs.  Ames,  would  not  be  bound  thereby.  Even  as 
to  the  claim  that  the  attorney  had  any  such  knowledge  there  was  a 
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gnestiou  of  fact  for  the  determination  of  the  court,  and  the  finding 
that  lie  had  no  such  knowledge  is  supported  by  sufficient  evidence. 

The  court  has  also  found  in  great  detail  the  respects  in  which 
the  building  did  not  conform  in  workmanship  and  materials  fur- 
nished with  the  contract,  and  in  addition  thereto  lias  found  "  that 
substantial,  material  and  structural  defects  pervade  the  whole  work 
and  that  said  defects  were  intentional  on  the  part  of  the  plaintiff." 
These  findings  appear  to  be  sustained  by  ample  testimony. 

The  plaintiff  having  sought  to  recover  upon  the  allegation  of  full 
performance  on  his  part,  the  burden  was  upon  him  to  show  that  to 
entitle  him  to  the  aid  of  the  court  in  compelling  performance 
by  the  other  party.  He  failed  to 'show  that,  and  if  the  defend- 
ant Rosoff  had  moved  to  dismiss  the  complaint  at  the  close  of 
plaintiff's  proof  it  would  have  been  proper  to  have  granted  the 
motion  upon  that  ground.  When  it  affirmatively  appeared  in 
tlie  defendant's  evidence  that  the  plaintiff  had  failed  in  many  sub- 
stantial respects  to  perform  his  contract  the  complaint  was  properly 
dismissed  upon  the  merits.  Authority  for  so  plain  a  proposition  is 
hardly  deemed  essential.  Reference  to  but  one,  therefore,  will  be 
made. 

Chancellor  Kent  in  Benedict  v.  Lynch  (1  Johns.  Ch.  370)  says  : 
"It  may,  then,  be  laid  down  as  an  acknowledged  rule  in  courts  of 
equity  (and  so  the  rule  is  considered  in  the  elementary  treatises  on 
this  subject)  (Newland  on  Contracts,  242  ;  Sug.  L.  of  Vend.  3d  Lend, 
edit.  268),  that  where  the  party  who  applies  for  a  specific  perform- 
ance has  omitted  to  execute  his  part  of  the  contract  by  the  time 
appointed  for  that  purpose,  without  being  able  to  assign  any  suf- 
ficient justification  or  excuse  for  his  delay  ;  and  when  there  is  noth- 
ing in  the  acts  or  conduct  of  the  other  party  that  amounts  to  an 
acquiescence  in  that  delay,  the  court  will  hot  compel  a  specific 
performance." 

The  appellant  also  contends  that  the  court  improperly  denied  him 
leave  to  amend  his  complaint,  and  he  argues  that  such  amendment 
has  deprived  him  of  any  recovery  in  the  action,  even  for  the  value  of 
the  work  performed  and  materials  furnished,  on  the  theory  that  he 
had  not  fully  performed.  The  application  to  amend  was  made  at 
the  close  of  all  the  testimony,  and  the  proposed  amendment  if  it 
had  been  allowed  by  the  court  would  not  have  aided  the  plaintiff,  for 
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he  did  not  seek  by  the  amendment  to  change  the  action  from  one 
for  specific  performance  to  one  to  enable  liim  to  recover  as  for  a 
quantuTTi  meruit.  Nor  on  the  trial  had  the  plaintiff  offered  any 
evidence  as  to  the  value  of  the  work  done  or  materials  furnished  by 
him  in  or  upon  the  building,  or  tending  to  show  such  value,  and 
if  he  deemed  himself  entitled  to  recover  upon  such  quantum 
meruit  it  was  incumbent  upon  him  to  produce  such  testimony. 
{Spence  v.  /iam,  163  N.  Y.  220 ;  Norton  v.  U,  S,  Wood  Preserv- 
ing Co,y  89  App.  Div.  237,  241.)  So  that  if  the  amendment  had 
been  allowed  there  could  have  been  no  recover}^  under  the  evi- 
dence, upon  the  theory  now  insisted  upon  by  the  appellant.  Nor 
indeed  would  such  a  recovery  have  been  permissible  under  the 
complaint  as  interposed,  or  under  the  proposed  amended  complaint. 

We  have  examined  the  numerous  exceptions  to  the  rulings  of  the 
court  upon  the  admission  and  exclusion  of  evidence  and  find  none 
that  justifies  a  reversal. 

The  question  is  not  presented,  and  we  are  not  required  to  decide 
on  this  appeal,  whether  the  judgment  dismissing  the  complaint  upon 
the  merits  would  be  a  bar  to  another  action  upon  the  part  of  the 
plaintiff  to  recover  from  the  defendant  Rosoff  for  the  value  of  the 
work  performed  and  the  materials  furnished  by  him  for  the 
defendant  Rosoff. 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs.  » 


Harey  Fancher,   Respondent,  v,   Fonda,   Johnstown    and 
Gloversville  Railroad  Company,  Appellant. 

Third  Department,  January  8,  1906. 

Negligence  —  injury  to  plaintiff  by  collision  with  trolley   car   while 
driving  across  tracks  —  contributory  negligence. 

The  plaintiff  was  injured  by  a  collision  with  a  trolley  car  running  at  forty -five 
miles  per  hour  while  attempting  to  drive  across  the  tracks.  The  highway 
crossed  the  tracks  in  a  diagonal  direction  and  the  plaintiff  was  required  to 
look  over  his  right  shoulder  to  see  cars  coming  from  behind.  He  testified  that 
while  his  horses  were  on  the  north  track  he  looked  and  saw  a  car  coming  from 
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behind  200  feet  away  on  the  south  track.     His  horses  were  going  slowly.     He 
testified  that  he  thought  he  could  get  across. 
Eeld,  that  the  plaintiff  was  guilty  of  contributory  negligence,  for,  being  in  a  safe 
place  when  he  fii-st  saw  the  car  approaching,  it  was  his  duty  to  have  stopped. 

Appeal  by  the  defendant,  tlie  Fonda,  Johnstown  and  Glovers- 
rille  Raih'oad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Montgomery  on  the  27th  day  of  June,  1905,  upon  the 
verdict  of  a  jury  for  $125,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  30th  day  of  June,  1905,  denying  the  defendant's 
motion  for  a  new  trial  made'upon  the  minutes. 

Nishet  i&  Hanson^  for  the  appellant. 

77.  F".  Borst  and  Harvey  BooJc^  for  the  respondent. 

Chester,  J. : 

The  plaintiff  was  injured  by  a  trolley  car  operated  by  the  defend- 
ant, colliding  with  a  wagon  on  which  lie  was  riding  while  he  was 
attempting  to  cross  the  tracks  of  the  defendant  at  a  highway 
crossing  at  grade,  a  short  distance  easterly  of  the  village  of  Cranes- 
ville.  The  defendant  operates  a  double-track  trolley  road  from  the 
city  of  Amsterdam  to  the  city  of  Schenectady  on  a  private  right  of 
way.  The  Mohawk  turnpike,  uj^on  which  the  plaintiff  was  driving, 
runs  nearly  parallel  to  the  tracks  of  the  defendant  and  the  turnpike 
crosses  the  railway  tracks  obliquely.  The  turnpike  and  the  railway, 
at  the  point  in  question,  run  easterly  and  westerly,  the  west-bound 
track  of  the  railway  is  the  northerly  track  and  the  east-bound  the 
southerly.  The  plaintiff  was  driving  a  team  with  a  load  of  sand  on 
the  turnpike,  going  easterly.  The  car  which  collided  with  him  was 
proceeding  easterly  on  the  southerly  track,  which  was  farthest 
removed  from  the  plaintiff  as  he  approached  the  crossing.  It  was 
a  limited  car  running  at  the  rate  of  about  forty-five  miles  an  hour, 
and  was  not  scheduled  to  stop  at  Cranesville.  In  order  to  see  an 
approaching  car  plaintiff  had  to  look  behind  him,  except  when  he 
carae  to  that  point  in  the  highway  where  it  turned  obliquely  to 
cross  the  railway  tracks,  where  the  view  was  over  his  right  shoulder. 
The  accident  happened  on  the  thirtieth  day  of  August,  about  a  quar- 
ter to  five  in  the  afternoon,  when  it  was  broad  daylight.  The  plain- 
tiff testified :  "  "When  I  got  within  about  200  feet  of  the  crossing  I 
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turnecj  around  and  looked  to  see  if  there  was  anytliing  coming  and 
there  was  notliing  coming.  *  *  *  J  looked  west  again  when 
within  about  20  feet  of  the  railroad  track  and  didn't  see  anything ; 
tiien  I  could  see  up  the  railroad  track  about  1,000  feet  or  more. 
My  team  was  in  motion  all  the  time  until  we  were  struck,  kind  of 
a  slow  gait.  From  this  20  feet  where  I  looked  I  kept  driving  right 
along  over  the  track,  and  when  I  was  on  the  track  I  looked  around 
and  saw  the  car  riglit  on  to  me,  within  200  feet.  I  was  tlien  on  tlie 
track ;  tlie  front  wheels  were  on  the  north  track  ;  the  horses  were 
partly  on  the  east-bound  track."  On  cross-examination  he  said : 
"  1  first  looked  for  the  car  when  I  was  about  200  feet  from  the 
crossing.  I  turned  around  and  looked  back  up  the  track  as  far  as  I 
could  look.  I  saw  nothing  and  heard  nothing.  I  next  looked  at 
about  20  feet  from  the  crossing  and  when  the  heads  of  the  horses 
were  about  10  feet  from  the  crossing,  and  saw  nothing.  *  *  * 
I  looked  again  after  I  was  on  the  track  when  the  horses  and  front 
of  the  wagon  were  upon  the  north  track.  That  is  the  last  time  1 
looked,  whei>  the  horses  were  on  the  north  track.  That  is  the  west 
bound  track.  As  I  looked  I  saw  a  car  coming  on  the  other  track. 
It  was  east  of  the  whistling  post.  That  is  the  last  look  I  took. 
*  *  *  Q.  How  far  away  was  the  car?  A.  About  200  feet. 
Q.  What  did  you  do?  A.  I  tried  to  hurry  the  horses  up  to  get 
across.  Q.  And  you  failed  to  get  across  and  the  car  struck  the 
hiiid  wheel?  A.  Yes,  sir.  *  *  *  Q.  Now,  why  on  earth 
didn't  you  stop  when  you  saw  that  car  ?  A.  I  was  thinking  I  had 
lots  of  time  to  get  out  of  the  way.  Q.  This  is  the  reason  ;  and  it 
turned  out  you  didn't  have  quite  time  enough  ?  A.  Yes.-  Q.  As 
you  looked  you  felt  you  could  pass  ahead  of  the  car  safely  ?  A.  I 
thought  I  could  by  their  slowing  down  anyway." 

If,  as  the  plaintiff  states,  when  he  saw  the  car  approaching  at  a 
distance  of  200  feet  away,  his  horses  were  on  the  7wr(h  track,  he 
was  then  in  a  place  of  safety  and  he  should  have  stopped.  lie  could 
easily  have  done  so,  for  his  horses  were  going  slowly,  on  a  slightly 
ascending  grade,  and  were  not  restive  or  uncontrollable.  Nor  was 
he  confronted  with  a  double  peril  bo  as  to  be  excusable  for  a  mistake 
of  judgment  when  he  was  in  imminent  danger.  He  apparently 
took  his  chances  and  lost. 

It  is  true  that  the  plaintiff  also  testified  that  wlien  he  saw  the  car 
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200  feet  awAy  "  the  Jiorses  were  close  to  the  other  track ;  their 
heads  were  so  close  to  it  thej  would  get  hit,"  but  when  asked  how 
far  they  were  from  the  other  track,  he  replied :  "  I  don't  know," 
and  wlien  asked,  "  where  was  your  body  then  ? "  he  replied :  "  Over 
the  north  rail  of  the  north  track."  His  counsel  argues  that  this 
reply  was  made  by  the  witness  inadvertently  under  the  stress,  and 
excitement  of  a  cross-examination  and  that  what  he  meant  to  say 
was  that  he  was  over  the  south  rail  of  the  north  track.  The  evi- 
dence of  the  witness  on  his  cross-examination  cannot  all  be  recon- 
ciled with  that  given  upon  his  direct.  His  effort  in  his  testimony 
undoubtedly  was  to  place  himself  in  a  position  of  extreme  danger 
just  before  or  at  the  time  when  he  first  saw  tlie  approaching  car. 
The  distance  between  the  rails  of  the  two  tracks  at  the  point  in 
question  is  eight  and  one-half  feet  and  the  gauge  of  each  track  is 
about  five  feet,  so  that  in  passing  over  the  crossing  at  right  angles 
one  would  have  to  cover  a  distance  of  eighteen  and  one-half  feet. 
But  the  highway  crosses  the  tracks  at  this  point  obliquely  and  in 
following  the  regular  course  of  the  highway  the  distance  in  crossing 
is  made  greater  and  is  thirty-four  or  thirty -five  feet  from  the  north 
rail  of  the  north  track  to  the  south  rail  of  the  south  track.  This 
being  the  situation  it  would  appear  that  even  if  it  should  be  con- 
ceded that  the  plaintiff  was  on  the  south  rail  of  the  north  track 
instead  of  on  the  north  rail  of  the  north  track  as  he  testified,  with 
the  approaching  car  200  feet  away,  he  could  even  then,  if  he  had 
been  at  all  solicitous  for  his  welfare,  have  stopped  or  backed  his 
team  in  time  to  have  saved  a  collision.  If,  however,  we  take  the 
plaintiffs  statement  that  when  he  saw  the  car  his  horses'  heads 
were  so  near  to  the  east-bound  track  that  they  would  get  hit,  as 
true,  which  cannot  be  harmonized  with  much  of  his  other  testimony 
to  the  contrary,  it  is  nevertheless  not  seen  how  he  can  save  his  ver- 
dict, for  the  reason  that  he  could  not  have  got  himself  in  tliat 
position  except  by  failing  to  exercise  ordinary  care  and  caution. 
The  last  time  he  looked,  according  to  his  testimony,  before  he  was 
on  the  tracks,  was  when  he  was  twenty  feet  distant  from  the  north- 
erly track.  Why  he  did  not  see  the  rapidly  approaching  car  at 
that  point  is  not  apparent,  for  the  car  must  then  have  been  in  full 
view,  and  he  had  an  unobstructed  view  of  the  tracks  for  a  sufficient 
distance  to  have  seen  it.     Knowing,  as  he  did,  that  the  defendant 
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ran  limited  cars  at  a  speed  of  forty  to  forty-five  miles  an  hour  over 
this  crossing,  it  was  not  sufficient  for  him  to  content  himself  with 
looking  for  an  approaching  car  for  the  last  time  before  entering 
upon  the  tracks  when  he  was  twenty  feet  distant  therefrom,  but  he 
should  have  taken  the  precaution  to  have  looked  again  before 
attempting  to  cross,  and  as  he  had  a  clear  view  all  along  there  it 
was  negligence  on  his  part  not  to  do  so. 

He  says  in  his  cross-examination  tliat  he  thought  he  could  pass  if 
the  car  slowed  down.  While  it  was  the  duty  of  the  motorman  to 
exercise  reasonable  care  in  approaching  the  Highway  crossing,  his 
negligence  does  not  excuse  the  contributory  negligence  of  the  plaintiff 

The  verdict  of  the  jury  upon  the  question  of  the  plaintiff's  con- 
tributory negligence  is  clearly  against  the  weight  of  tlie  evidence. 
For  that  reason  the  judgment  should  be  reversed,  with  costs  to  the 
appelknt  to  abide  tlie  event. 

All  concurred,  except  SMnn  and  Chase,  JJ.,  dissenting. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 


Charles  B.  Lawton,  Kespondent,  v.  Scott  Partridge,  Appellant, 
Impleaded  with  Peter  Harris  and  Others,  Defendants. 

Third  Department,  January  8,  1906. 

Parties  defendant — under  complaint  against  joint  defendants  judgment 
may  be  had  against  one  only  — Code  of  Civil  Procedure,  section  1206, 
construed. 

Although  a  complaint  sets  out  an  action  to  recover  for  work,  labor  and  services 
against  joint  defendants,  a  judgment  against  one  of  said  defendants  only  is 
authorized  by  section  1205  of  the  Code  of  Civil  Procedure.  Said  section  is  as 
broad  as  section  274  of  the  former  Code  of  Procedure  and  requires  the  same 
construction. 

The  common-law  rule  no  longer  obtains. 

Appeal  by  the  defendant,  Scott  Partridge,  from  a  judgment  of 
the  Supreme  Court  in  part  in  favor  of  the  plaintiff  and  against  the 
said  defendant,  entered  in  the  oflBce  of  the  clerk  of  the  county  of 
Fulton  on  the  28th  day  of  June,  1905,  upon  the  verdict  of  a  jury, 
the  complaint  being  dismissed  by  direction  of  the  court  ae  to  the 
other  defendants. 
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Andrew  J,  NeUis  and  Lee  S.  Anibalj  for  the  appellant. 

Clarence  W.  Smith  Skud  William  H.  Base^  for  the  respondent. 

Chester,  J. : 

The  plaintiff  sued  the  defendant  'Scott  Partridge  and  t^n  other 
persons,  and  in  his  complaint  alleged  "  that  heretofore  and  within 
six  years  last  past  the  plaintiff  or  his  servants  or  employees  and 
teams  performed  work,  labor  and  services  for  defendants  at  their 
request,  knowledge  and  approval,  which  work,  labor  and  services 
were  rendered  and  performed  upon  lands  which  plaintiff  was 
informed  and  verily  believes  belonged  to  or  was*  occupied  by  the 
defendants  herein ;  *  *  *  that  said  work,  labor  and  services 
consisted  of  forty  and  seven-tenths  (40.7)  days  of  work  with  man 
and  team  at  the  price,  amount  and  value  of  $3  per  day.".  It  was 
also  alleged  that  no  part  of  the  amount  had  been  paid,  and  judg- 
ment was  demanded  for  $122.10,  with  interest  from  August  28, 
1899.  At  the  close  of  the  planitiff's  proof  the  complaint  was  dis- 
missed as  to  all  the  defendants  except  Partridge.  At  the  close  of 
the  entire  testimony  the  court  denied  a  motion  to  dismiss  the  com- 
plaint as  to  Partridge.  The  ground  of  the  motion  was  that  the 
facts  alleged  are  not  such  facts  as  to  justify  the  proof  of  a  several 
liability.  The  court  then  submitted  the  question  to  the  jury  as  to 
whether  Partridge  was  liable.  The  jury  found  a  verdict  in  favor  of 
the  plaintiff  and  Partridge  appeals. 

It  appeared  in  the  proof  that  the  appellant  employed  one  Greene 
to  level  up  and  grade  a  racetrack,  and  to  hire  men  and  teams  for 
that  purpose,  and  that  pursuant  to  such  authority  Greene  employed 
the  plaintiff  and  his  teams  upon  the  work.  It  was  also  shown  that 
plaintiff's  teams  performed  the  amount  of  work  alleged  in  the 
complaint,  and  that  Greene  reported  the  time  to  the  appellant. 

The  claim  of  the  appellant  in  this  respect  is  that  whatever  he  did 
was  for  a  number  of  people  interested  in  the  racetrack,  and  that  in 
what  he  did  he  was  not  acting  for  liimself  alone,  and  that  plaintiff 
knew  this. 

The  court  charged  the  jury  in  substance  that  if  they  were  satis- 
fied from  the  evidence  that  appellant  had  the  authority  to  bind 
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somebody  else,  and  did  bind  somebody  else,  for  the  work,  then  tlio 
appellant  was  not  personally  liable  for  it,  and  that  if  the  plaintiff 
knew  tliat  defendant  was  not  acting  for  himself  bnt  for  others,  then 
he  would  not  be  liable.  He  also  charged  the  jury  that  if  defendant 
in  fact  employed  the  plaintiff  and  that  he  had  no  authority  to  bind 
anybody  else,  then  the  jnry  might  find  the  defendant  personally 
liable ;  also,  that  if  defendant  employed  plaintiff  without  disclosing 
his  agency  they  might  find  the  defendant  liable.  There  is  no  criti- 
cism upon  the  law  thus  laid  down  by  the  court,  and  the  verdict  in 
favor  of  the  plaintiff  is  supported  by  sufficient  evidence. 

The  appellant  insists,  however,  that  there  can  be  no  recovery  upon 
a  several  liability  of  the  defendant  under  the  plaintiff's  complaint, 
which,  as  the  appellant  construes  it,  alleges  only  a  joint  liability. 

There  is  no  doubt  but  that  this  contention  would  have  been  good 
under  the  common  law,  but  the  rule  was  changed  by  section  274  of 
the  Code  of  Procedure,  which  provided  that  "  in  an  action  against 
several  defendants,  the  court  may,  in  its  discretion,  render  judgment 
against  one  or  more  of  them,  leaving  the  action  to  proceed  against 
the  others,  whenever  a  several  judgment  may  bo  proper."  Substan- 
tially the  same  provision  has  been  carried  into  section  1205  of  the 
Code  of  Civil  Procedure,  which  provides  that  "  where  the  action  is 
against  two  or  more  defendants,  and  a  several  judgment  is  proper, 
the  court  may,  in  its  discretion,  render  judgment  or  require  the 
plaintiff  to  take  judgment  against  one  or  more  of  the  defendants, 
and  direct  that  the  action  be  severed  and  proceed  against  the  others 
as  the  only  defendants  therein." 

In  Stedeher  v.  Bernard  (102  N.  Y.  327)  Andrews,  J.,  says : 
"  The  common-law  rule  that  in  an  action  against  several  defendants 
upon  an  alleged  joint  contract,  the  plaintiff  must  fail  unless  he 
establishes  the  joint  liability  of  all  the  defendants,  is  no  longer  the 
rule  of  procedure  in  this  State.  By  the  former  Code  (§  274)  the 
court  was  authorized,  in  an  action  against  several  defendants,  to 
render  judgment  against  one  or  more  of  them,  leaving  tiie  action 
to  proceed  against  the  others,  whenever  a  several  judgment  was 
proper.  The  court  in  construing  this  provision  did  not  limit  its 
application  to  cases  of  joint  and  several  liability,  but  considered  it 
as  authorizing  a  separate  judgment  where  a  separate  liability  of 
some  of  the  defendants  was  established  on  the  trial,  although  the 
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cause  of  action  as  alleged  in  the  complaint  was  joint  only.  {Moln- 
tosh  V.  I^n^ign,  28  N.  Y.  169  ;  Fielden  v.  Lahem^  2  Abb.  Ct.  App. 
Dec  111.)  Section  1205  of  the  present  Code  is  quite  as  compre- 
hensive as  section  274  of  the  former  Code  and  requires  the  same 
construction." 

Mcintosh  V.  Ensign  (28  N.  Y.  169),  which  was  one  of  the  cases 
cited  by  Jndge  Andrews  in  the  extract  above  quoted,  was  a  case 
where  the  plaintiff  complained  against  five  defendants,  alleging 
a  joint  liability,  where  two  of  the  defendants  appeared  and 
answered,  putting  in  a  simple  general  denial ;  three  other  defend- 
ants were  non-residents  and  do  not  appear  to  have  been  served,  and 
a  recovery  was  allowed  against  the  answering  defendants  upon  a 
several  liability.  In  an  opinion  in  that  case,  written  by  Wright,  J., 
be  says :  "  The  general  rule  of  the  common  law  undoubtedly  was 
that  in  an  action  on  an  alleged  joint  contract  the  plaintiff  must  have 
recovered  against  all  the  defendants  or  been  defeated.  The  recovery 
must  have  f>een  against  all  or  neither.  'If  too  many  persons  were 
made  defendants,  the  plaintiff  would  have  been  nonsuited  on  the 
trial,  if  he  failed  in  proving  a  joint  contract.  (1  Chitty's  Pleadings, 
31.*)  But  that  is  not  the  present  rule.  A  plaintiff  is  not  now  to  be 
nonsuited  because  he  has  brought  too  many  parties  into  court.  If 
he  could  recover  against  any  of  the  defendants  upon  the  facts  proved, 
had  he  sued  tlicm  alone,  the  recovery  against  them  is  proper,  although 
he  may  have  joined  others  with  them  in  the  action  against  whom  no 
liability  is  shown.  (Code,  §§  136,  274:t ;  BrumsMll  v.  James^  1 
Kern.  294:^ ;  Marquat  v.  Marquatandwlfe^  2  id.  336§ ;  Ilarrington 
v.  Higham^  15  Barb.  524;  Parker  v.  Jackson^  16  id.  33.)" 

It  was  held  \\\  Bnimskill  v.  James  {s^ipra)  that  under  the  Code 
of  Procedure,  in  an  action  on  an  alleged  joint  contract,  the  plaintiff 
might  recover  against  one  of  several  defendants  who  proved  to  be 
severaHy  liable. 

The  judgment  should  be  aflSrmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs.  Kellogg,  J.,  not 
sitting. 

*  See  4th  Am.  ed.—  [Rep.  f  Code  Proc.  §§  136,  274.—  [Rep. 

til  N.  Y.  294—  [Rep.  §  12  N.  Y.  836.—  [Rep. 
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Ruby  Anna  Vines,  Appellant,  v.  M.  Josephine  Clarke,  Respond- 
ent, Impleaded  with  Jonathan  Flanders  and  Emma  Flanders, 

His  Wife. 

Third  Department,  January  8,  1906. 

Will  —  power  coupled  with  interest  —  conveyance  by  warranty  deed  for 
full  value  shows  intention  to  exercise  power  —  husband  not  necessary 
party  to  wife's  deed. 

When  the  devisee  o^  a  life  interest,  who  was  also  named  executrix  with  full 

power  to  sell  real  estate,  sells  lands  for  full  value  and  gives  a  warranty  deed. 

the  transaction  itself  shows  an  intention  to  exercise  the  power  to  convey  the 

fee  and  not  the  life  estate  only. 
Hence,  the  rights  of  a  remainderman  as  against  the  grantee  are  cut  off. 
When  the  donee  of  a  power  to  sell  has  also  an  interest  in  the  subject  of  the  power 

and  makes  a  conveyance  without  reference  to  the  powef ,  it  is  a  question  of 

intention  as  to  whether  the  conveyance  was  in  pursuance  of  the  power  or  only 

a  grant  of  the  interest. 
It  is  not  necessary  for  the  husband  of  a  doneo  of  such  power  coupled  with  an 

interest  to  join  in  the  wife's  conveyance. 

Appeal  by  the  plaintiff,  Rnby  Anna  Vines,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant  Clarke,  entered 
in  the  office  of  the  clerk  of  the  county  of  Saratoga  on  tlie  28tli 
day  of  March,  1905,  irpon  the  decision  of  the  court  rendered  after 
a  trial  before  tlie  court  without  a  jury  at  the  Saratoga  Trial 
Term.  • 

The  action  is  for  ejectment.  The  plaintiff  claims  to  be  entitled 
to  recover  the  possession  of  an  undivided  one-fifth  part  of  the 
premises  described  in  the  complaint  as  a  remainderman  under  the 
will  of  Smith  Mitchell,  who  died  seized  and  possessed  of  such  prem- 
ises. By  his  will,  which  was  proven  in  the  Samtoga  County  Sur- 
rogate's Court  September  20,  1870,  he  devised  and  bequeathed  the 
use  and  income  of  all  his  real  estate  to  his  widow,  Delinda  Mitchell, 
for  and  during  the  term  of  her  natural  life,  and  upon  her  decease 
he  devised  an  undivided  one-fifth  part  of  said  real  estate  to  the 
child  or  children  of  his  son,  Commodore  P.  Mitchell,  subject  to  a 
life  estate  therein  in  favor  of  the  said  Commodore  P.  Mitchell. 
The  latter  is  now  deceased  and  the  plaintiff  is  his  only  living  child 
and  there  is  no  issue  of  any  predeceased  children.     By  his  will  said 
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Smith  Mitchell  appointed  his  wife,  Delinda  Mitchell,  as  the  sole 
execatrix  tber^f  wit)i  full  power  and  authority  to  sell  and  dispose 
of  all  his  real  estate  and  to  invest  the  proceeds  in  such  manner 
as  shall  be  most  for  the  interest  of  the  estate.  Delinda  qualified  as 
executrix  and  served  as  such  up  to  the  time  of  her  death  in  1904, 
Before  March  7,  1873,  she  married  one  Chancellor  Pettigrew.  On 
that  day  she  and  her  husband  joined  in  a  deed  conveying  the 
premises  in  question  to  one  Charles  D.  Ford  for  a  consideration  of 
$l,100y  which  was  the  reasonable  market  value  of  the  premises  at 
the  time  of  said  conveyance.  In  the  deed  she  described  herself  as 
the  widow  of  Smith  Mitchell,  deceased,  and  the  deed  contained  the 
usual  covenants  of  warranty.  The  premises  were  thereafter  con- 
veyed by  several  mesne  conveyances  and  were  finally  conveyed  t9 
the  defendant  Clarke  who  receivied  and  duly  recorded  her  deed  on 
December  3,  1898,  and  who  paid  the  reasonable  market  value  of 
said  premises  at  the  time  of  her  purchase.  The  defendant  Clarke 
has  been  in  possession  of  said  premises  since  eisAd  last-named  date. 
The  court  on  the  trial  dismissed  the  complaint  and  the  plaintiff 
appeals  from  the  judgment  of  dismissal. 

Corliss  SheldoUj  for  the  appellant. 

Edgar  T,  Brachett  and  Hiram  C.  Todd^  for  the  respondent. 

Chester,  J, : 

While  Delinda  Pettigrew,  as  the  executrix  of  her  husband's  will, 
was  thereby  expressly  given  the  absolute  power  of  sale  of  his  real 
estate,  yet  in  the  deed  which  she  gave  there  is  no  mention  of  such 
power.  The  question  presented  for  determination,  therefore,  is 
whether  by  snch  deed  she  conveyed  the  entire  fee  or  simply  her  life 
estate.  Section  124  of  title  2  of  chapter  1  of  part  2  of  the  Revised 
Statut^js  (1  R.  S.  737),  which  was  in  force  when  the  deed  was  given, 
provided  that  "every  instrument  executed  by  the  grantee  of  a 
power,  conveying  an  estate  *  *  *j  which  such  grantee  would 
have  no  right  to  convey  *  *  *j  unless  by  virtue  of  his  power, 
shall  be  deemed  a  valid  execution  of  the  power,  although  such 
power  be  not  recited  or  referred  to  therein." 

In  Mutual  Life  Ins.  Co.  v.  Shipnan  (119  N.  Y.  324)  it  was  held 
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that  the  enactment  of  tliis  provision  of  the  Revised  Statutes,  which 
is  couched  in  almost  the  identical  language  of  section  155  of  the 
present  Real  Property  Law  (Laws  of  1896,  chap.  547),  and  from 
which  the  provision  of  the  Real  Property  Law  was  taken,  did  not 
change  the  rule  of  the  common  law  as  to  the  effect  of  a  conveyance 
by  the  donee  of  a  power  who  is  also  the  possessor  of  other  interests 
in  the  property  to  whicli  the  power  relates  when  in  the  conveyance 
no  mention  is  made  of  the  power. 

The  common-law  rule  is  well  expressed  by  a  quotation  in  the 
case  cited  from  Sugden  on  Powers  (3d  Am.  ed.  p.  477)  where  it 
is  said  that  "  the  doctrine  settled  by  the  decisions  seems  to  be  this : 
When  the  donee  of  a  power  to  sell  land  possesses  also  an  interest 
in  the  subject  of  the  power,  a  conveyance  by  him  without  actual 
reference  to  the  power  will  not  be  deemed  an  execution  of  it,  except 
there  be  evidence  of  an  intention  to  execute  it  or  at  least  in  the  face 
of  evidence  disproving  such  intent." 

Kent,  in  his  Commentaries,  says:  *' The  power  may  be  executed 
without  reciting  it,  or  even  referring  to  it,  provided  the  act  shows 
that  the  donee  had  in  view  the  subject  of  the  power.  *  *  * 
The  general  rule  of  construction,  both  as  to  deeds  and  wills,  is,  that 
if  there  be  an  interest  and  a  power  existing  together  in  the  same 
person,  over  the  same  subject,  and  an  act  be  done  without  a  particu- 
lar reference  to  the  power,  it  will  be  applied  to  the  interest,  and 
not  to  the  power.  *  *  *  In  construing  the  instrument,  in 
cases  where  the  party  has  a  power,  and  also  an  interest,  the  inten- 
tion is  the  great  object  of  inquiry."  (4  Kent  Comm.  [14th  ed.] 
*334-336.) 

Chief  Judge  Denio,  writing  the  opinion  of  the  Court  of  Appeals 
in  Whitew.  Hicks  {S3  N.  Y.  383,  393),  quotes  wnth  approval  the  lan- 
guage of  Judge  Story  in  Blagge  v.  Miles  (1  Story,  426),  who,  after 
examining  the  English  cases  on  the  subject,  there  says :  "  All  the 
authorities  agree  that  it  is  not  necessary  that  the  intention  to  exe- 
cute the  power  should  appear  by  express  terms  or  recitals  in  the 
instrument.  It  is  sufficient  that  it  shall  appear  by  words,  acts  or 
deeds  demonstrating  the  intention." 

The  general  rule  stated  by  Kent  and  by  Sugden  is  that  con- 
tended for  as  applicable  to  this  case  by  counsel  for  the  appellant, 
bnt  these  eminent  authorities  each  indicate  that  the  general  rule  is 
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nevertheless  subject  'to  the  exception  that  effect  must  be  given  to 
the  intention  of  die  parties  if  that  can  be  ascertained. 

Here  the  intention  is  clear.  The  grantor  received  and  the  grantee 
paid  full  value  for  the  premises,  and  the  grantor  covenanted  that 
she  would  forever  warrant  and  defend  the  grantee  in  the  quiet  and 
peaceable  possession  of  the  premises. 

It  is  not  to  be  presumed  that  the  grantor  would  have  taken 
f nil  value  for  the  premises,  or  that  the  grantee  would  have  paid 
that  amount,  for  the  conveyance  of  a  partial  interest  only.  The 
deed  in  fonn  being  of  the  entire  fee  with  a  warranty  of  the  title 
thereto  shows  clearly  that  the  grantor  intended  to  convey  not  only 
what  she  had  as  a  life  tenant  but  what  she  was  entitled  to  dispose 
of  by  virtue  of  the  power  of  sale.  She  also  described  herself  as  the 
widow  of  Smith  Mitchell,'  which  indicates  that  in  some  way  fehe 
thought  she  could  only  give  a  good  title  to  the .  entire  fee  as  his 
representative.  The  deed  was  evidently  prepared  by  some  one 
unacquainted  with  the  law,  but  nevertheless  the  intent  to  convey 
the  entire  estate  is  apparent,  and  if  heed  is  given  to  such  intent  the 
complaint  was  properly  dismissed. 

The  appellant  relies  upon  the  cases  of  Weinstein  v.  Weber  (58 
App.  Div.  112)  and  Mutual  Life  Lib.  Co,  v.  Shipmcm  (supra),  but 
these  cases  were  brought  squarely  under  the  rule  rather  than  under 
the  exception,  which  it  seems  to  me  governs  here. 

The  fact  that  the  husband  of  Belinda  joined  in  the  conveyance 
is  of  no  significance,  for  it  was  no  more  essential  for  him  to  join  in 
a  deed  to  convey  his  wife's  life  estate  thap  to  join  in  a  deed  of 
conveyance  under  the  power  of  sale. 

The  judgment  should  be  affirmed,  with  costs. 


Judgment  unanimously  affirmed,  with  costs. 
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Mabqaret    Kbese,  Bespondent,  v.  Martin   Dewey,  Appellant, 

Impleaded     with     Mary     Dewey,     His     Wife,    and     Others, 

Defendants. 

Third  Department,  Janiiary  8,  1906. 

Statute  of  Limitations— when  foreclosure  barred  —  renewal  mortgage 
executed  when  mortgagor  had  no  title  —  when  running  of  Statute  of 
Limitations  not  stopped  by  such  fraud  ■—  complaint  f^iiling  to  allege 
fraud. 

When  more  than  twenty  years  have  expired  from  the  time  a  real  estate  mortgage 
became  due,  a  recovery  thereon  is  barred  by  the  Statute  of  Limitations.  Part 
payments  within  that  time  made  by  some  of  the  mortgagors  does  not  revive  the 
action  against  a  third  joint  mortgagor  who  made  no  payments  and  who  did  not 
authorize  such  payments. 

When  mortgagors,  prior  to  the  execution  of  a  renewal  mortgage,  a  part  of  the 
consideration  whereof  was  a  balance  due  on  the  prior  mortgage,  had  sold  the 
premises,  their  undiscovered  fraudulent  act  in  executing  said  renewal  mort- 
gage cannot  be  taken  advantage  of  by  the  mortgagee  in  order  to  prevent  the 
running  of  the  Statute  of  Limitations  on  said  prior  mortgage  under  a  com^flaint 
which  .contains  no  allegations  of  fraud,  but  which  proceeds  wholly  on  the 
theory  that  the  mortgagee  under  the  void  renewal  mortgage  should  be  subro- 
gated to  rights  under  the  former  mortgage. 

Appeal  by  the  defendant,  Martin  Dewey,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  tlie  office  of 
the  clerk  of  the  county  of  Clinton  on  the  3d  day  of  January,  1905, 
upon  the  decision  of  the  court  rendered  after  a  trial  before  the 
court  without  a  jury  at  the  Clinton  Trial  Term. 

On  the  2d  day  of  November,  1889,  Wallace  Dewey  and  his  wife 
executed  and  delivered  a  bond  and  mortgage  for  $332,  with  interest, 
to  one  Daniel  Keese,  tlie  mortgage  covering  a  tract  of  seventy- 
five  acres  of  land.  There  was  due  and  unpaid  thereon  at  the  date 
of  the  decision  $585.92.  Afterwards  Daniel  Keese  died  and  his 
administratrix  assigned  the  bond  and  mortgage  to  the  plaintiff  herein. 
Prior  to  the  giving  of  said  mortgage  and  on  the  17th  day  of 
November,  1885,  the  mortgagors,  Wallace  Dewey  and  his  wife, 
deeded  the  premises  described  in  the  mortgage  to  their  daughter, 
the  defendant  Ellen  Dewey,  for  an  alleged  consideration  of  $1,000. 
At  the  time  they  executed  and  delivered  said  bond  and  mortgage 
they  had  no  title  to  the  premises  covered  by  the  mortgage.  Upon 
the  2d  day  of  November,  1889,  the  same  day  of  the  giving  of  the 
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mortgage  hereinbefore  mentioned,  a  mortgage  given  by  Wallace 
Dewey  and  his  wife  and  Martin  Dewey  to  said  Daniel  Eeese, 
dated  August  2,  1879,  for  $277.50,  with  interest  thereon,  was  satis- 
fied of  record.  Said  mortgage  so  satialied  covered  said  seventy-five 
acres  of  land  and  also  another  tract  of  one  hundred  acres  and  a 
further  tract  of  fifty  acres.  The  mortgage,  dated  August  2,  1879, 
became  by  its  terms  due  and  payable  August  2,  1881.  On  August 
2, 1889,  the  interest  was  paid  on  said  last-named  mortgage  and  at 
that  date  said  mortgage  had  ))een  reduced  by  the  payment  of  princi- 
pal and  interest,  leaving  a  balance  of  $100  of  principal  due.  Said 
sum  of  $100,  together  with  $1.75  of  interest  thereon,  formed  a  part 
of  the  consideration  for  the  new  mortgage  dated  November  2, 
1889.  Prior  to  the  commencement  of  the  action  said  Wallace 
Dewey  and  his  wife  died  intestate,  leaving  as  their  sole  heirs  at  law 
aud  next  of  kin  the  defendants  Martin  Dewey,  Ellen  Dewey,  Pat- 
rick Dewey  and  John  Dewey.  The  court  on  the  trial  found  the 
foregoing  facts.  It  also  found  that  the  satisfaction  upon  November 
2, 1889,  of  the  mortgage  dated  August  2,  1879,  and  the  giving  of 
the  mortgage  of  November  2,  1889,  formed  a  part  of  the  same 
transaction ;  that  the  plaintiff  had  succeeded  to  all  the  rights  of  her 
father,  Daniel  Keese,  the  original  mortgagee  in  the  mortgages  men- 
tioned ;  that  the  mortgage  of  November  2,  1889,  was  void,  as  the 
mortgagors  had  no  title  to  the  premises  at  the  time  of  the  giving  of 
the  same  and  that  the  plaintiff  was  entitled  to  be  subrogated  to  the 
security  of  the  mortgage  of  August  2,  1879,  and  to  have  its  dis- 
charge canceled  and  its  liens  restored,  and  the  court  directed  a  fore^ 
closure  of  the  mortgage  of  August  2,  1879,  as  to  all  the  real  estate 
covered  by  the  mortgage,  which  at  the  time  of  the  filing  of  the  lis 
pendens  in  this  action  was  in  the  hands  of  the  original  mortgagors, 
or  tlieir  heirs,  namely,  of  said  one-hundred-acre  tract  and  said  fifty- 
acre  tract.  There  was  also  a  finding  that  there  was  due  on  the 
mortgage  of  November  2,  1889,  the  sum  of  $585.92;  that  of  that 
amount  the  sum  of  $101.75,  with  interest  from  November  2,  1889, 
viz.,  $193.63,  was*  the  sum  remaining  due  on  the  mortgage  of 
August  2,  1879,  for  which  amount  the  plaintiff  is  entitled  to  judg- 
ment. From  tlie  judgment  entered  upon  such  decision  the  defendant 
Martin  Dewey  has  appealed.  Further  facts  are  stated  in  the  opinion. 
App.  Div.— Vol.  CXL        2 
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William  L.  Pattiaaon^  for  the  appellant 
Seih  S.  AUen,  for  the  respondeat. 

Chester,  J. : 

By  the  judgment  appealed  from  the  lands  which  at  the  time  of 
the  giving  of  the  mortgage  of  August  2,  1879,  belonged  to  the 
defendant  Martin  Dewey  individually  are  directed  to  be  sold. .  One 
defense  interposed  byv  him  was  that  the  cause  of  action  upon  that 
mortgage  was  barred  by  the  Statute  of  Limitations  as  against  him. 
By  the  terms  of  the  mortgage  it  became  due  and  payable  August 
2,  1881.  There  is  no  proof  that  he  ever  made  any  payment  upon 
it  or  upon  the  bond  given  concurrent  therewith,  or  authorized  any 
one  to  do  so.  On  the  contrary,  the  proof  is  that  he  never  made  any 
such  payments.  More  than  twenty  years  having  elapsed  since  the 
mortgage  became  due  and  before  the  commencement  of  the  action, 
and  no  payments  having  been  made  thereon  or  authorized  by  liim, 
the  statute  barred  the  action  as  against  him.  (Code  Civ.  Proc. 
§§  380,  381 ;  Mack  v.  Anderson,  165  N.  Y.  629.)  The  fact  that 
payments  were  made  by  Wallace  Dewey  and  his  wife,  who  joiiicl 
with  the  defendant  Martin  Dewey  in  making  the  bond  and  mort- 
gage, does  not  prevent  the  running  of  the  statute  as  against  Martin, 
who  made  no  payments.  (Shoefnaker  v.  Benedict^  11  N".  Y.  176.) 
It  is  urged,  however,  by  the  respondent's  counsel  that  the  giving  of 
the  mortgage  of  November  2,  1889,  by  Wallace  Dewey  and  wife, 
when  the  mortgagors  had  no  title  to  the  property  mortgaged,  was  a 
fraud  on  plaintifiPs  assignor,  and  as  the  fact  that  the  mortgagors  had 
no  title  was  not  discovered  until  June,  1897,  and  as  the  fact  that 
there  was  a  prior  mortgage  was  not  discovered  by  the  plaintiff  until 
the  summer  of  1904,  when  she  commenced  the  action,  the  running 
of  the  statute  was  suspended  during  the.intervening  time. 

The  answer  to  this  suggestion  is  that  there  is  no  allegation  of 
fraud  in  the  complaint,  and  nothing  from  which  it  can  be  inferred, 
except  the  bare  allegation  that  on  November  17,  1885,  the  mort- 
gagors, Wallace  Dewey  and  wife,  deeded  the  premises  described  in 
the  mortgage  of  November  2,  1889,  for  an  alleged  consideration  of 
$1,000  to  Ellen  Dewey.  The  complaint  is  not  based  on  fraud  or 
mistake,  but  the  theory  of  it  is  that  the  plaintiff's  assignor  loaned 
the  mortgagors,  Wallace  Dewey  and  wife  and  Martin  Dewey,  the 
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sum  of  $332  for  the  purpose  of  paying  off  and  satisfying  tlie  bond 
and  mortgage  of  August  2,  1879,  and  that  as  WaHace  Dewey  and 
bis  wife  were  not  the  owners  of  the  premises  covered  by  the  mort- 
gage of  November  2,  1889,  at  the  time  they  gave  the  mortgage,  the 
plaintiff  was  in  equity  entitled  to  liave  tlie  satisfaction  of  the  n)ort- 
gage  of  August  2,  1879,  canceled  and  the  lien  of  that  mortgage 
restored,  the  amount  due  thereon  ascertained  and  to  have  the  same 
foreclosed. 

The  plaintiff,  therefore,  is  in  no  position  to  take  advantage  of 
tiie  existence  of  any  undiscovered  fraud  to  prevent  the  running  of 
the  Statute  of  Limitations,  for  that  question  is  not  involved  in  the 
action  under  the  pleadings. 

The  judgment  must  be  reversed  on  the  law  and  on  the  facts  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 


IsALA^H  Walker,  Respondent,  v.  Newton  Falls  Paper  Company, 

Appellant. 

Third  Department,  January  8,  1906. 

Hegligence  —  iojiuybyset  screw  in  revolving  shaft — unsafe  place  to 
work  —  evidence  of  prior  accident  —  extra  allowance  improper. 

The  plaintiff,  sent  to  repair  an  elevator,  in  stepping  over  a  revolving  shaft  was 
caught  by  a  set  screw  projecting  one  and  a  quarter  inches  from  the  sliaft  and 
was  injured.  The  set  screw  was  not  covered  and  the  plaintiff  had  not  been 
warned  thereof.  The  place  was  dark  and  plaintiff  was  working  with  a  hand 
lantern.  He  gave  evidence  of  due  care.  It  was  shown  that  other  eipployees 
were  required  to  go  to  said  place  to  make  repairs,  and  that  one  of  them  had 
previously  been  caught  by  the  same  set  screw,  of  which  fact  the  defendant  had 
notice. 

Btld,  that  the  question  as  to  whether  the  defendant  had  provided  a  safe  place  to 
work  was  for  the  jury; 

That  a  verdict  for  the  plaintiff  was  warranted  by  the  evidence; 

That,  under  the  circumstances,  the  risk  was  not  obvious; 

That  proof  of  said  prior  accident  from  same  cause  was  "proper; 

llut  an  extra  allowance  was  improper.  ^ 
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Appeal  by  the  defendant,  the  Newton  Falls  Paper  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  St.  Lawrence  on 
tlie  14th  day  of  January,  1905,  upon  the  verdict  of  a  jury  for 
$5,000 ;  also  from  an  order  entered  in  said  clerk's  office  on  the  5th 
day  of  January,  1905,  denying  the  defendant's  motion  for  a  new 
trial  made  upon  the  minutes,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  14:th  day  of  January,  1905,  granting  the  plaintiff 
an  exti'a  allowance  of  costs. 

Thomas  BurnSy  for  the  appellant. 

Thomas  Spratt  and  George  E.  Van  Kennen^  for  the  respondent. 

Chester,  J. : 

This  case  was  hero  on  a  former  appeal,  and  as  the  facts  are  quite 
fully  stated  in  the  report  of  our  decision  on  that  appeal  (99  App. 
Div.  47),  substantially  all  of  which  are  again  proven  in  this  record, 
it  is  unnecessary  here  to  restate  the  facts  in  detail.  The  only  fact 
of  any  importance  there  stated  which  was  not  proven  on  the  trial 
now  to  be  reviewed  was  that  the  set  screw  which  caused  the  plain- 
tiff's injuries  had  been  uncovered  by  the  defendant  before  the  acci- 
dent and  the  covering  had  not  been  replaced,  but  then,  as  now,  the 
proof  was  that  it  was  uncovered  at  the  time  of  the  accident. 

On  the  former  appeal,  while  we  held  that  the  case  presented  ques- 
tions of  fact  for  the  determination  of  a  jury  in  the  lirst  instance, 
we  affirmed  the  order  of  the  trial  justice  in  setting  aside  the  verdict 
and  granting  a  new  trial  as  a  matter  largely  resting  in  his  discretion, 
although  it  appeared  to  us  a  serious  question  whether  the  evidence 
given  was  not  sufficient  to  sustain  the  verdict. 

On  this  trial  the  plaintiff  has  again  had  a  verdict  and  the 
defendant  appeals. 

The  charge  of  negligence  is  that  the  plaintiff  was  not  furnished  a 
safe  place  to  work  because  the  set  screw  was  not  properly  guarded. 

The  plaintiff's  counsel  does  not  contend  that  the  failure  to  guard 
the  set  screw,  as  required  by  the  provisions  of  section  81  of  the  Labor 
Law  (Laws  of  1897,  chap.  415,  as  amd.  by  Laws  of  1899,  chap.  192) 
alone  renders  the  defendant  liable,  but  insists  that  this  set  screw, 
having  been  left  unguarded  in  the  place  where  it  was,  and  bo  near 
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the  place  where  the  plaintiff  was  required  to  work,  a  question  of 
fact  was  presented  for  the  determination  of  the  jury  as  to  whether 
the  defendant  had  provided  him  a  safe  place  to  work. 

The  place  was  at  the  top  of  a  stuff  chest  twelve  feet  above  the 
floor,  where  the  plaintiff  was  required  bv  the  defendant's  superin- 
tendent to  go  to  repair  a  freight  elevator.  The  place  was  dark 
and  uiilighted,  except  by  the  lantern  which  plaintiff  carried.  There 
were  numerous  pipes,  shafts,  belts  and  pulleys  and  much  gearing 
over  the  stuff  chest  that  interfered  with  plaintiff's  free  access  to  the 
gearing  that  moved  the  elevator.  In  experimenting  with  the  ele- 
vator the  plaintiff  concluded  the  trouble  with  it  was  in  the  cog 
wheel  on  the  gearing.  In  order  to  get  where  he  could  see  that,  he 
had  to  step  over  the  shaft  on  which  the  set  screw,  which  was  about 
one  and  one-quarter  inches  long,  was  revolving,  and  as  he  did  so 
he  was  caught  by  his  trousers  leg  and  his  right  leg  injured  so  it  liad 
to  be  amputated.  He  testified  that  there  was  no  way  he  could  get 
to  where  he  believed  the  difficulty  was  except  the  way  he  went. 
McDonald,  who  was  working  with  him,  also  testified  that  there  was 
no  other  way  for  the  plaintiff  to  get  where  he  could  examine  this 
gearing  except  the  way  he  was  going. 

The  proof  shows  that  in  the  operation  of  the  mill  the  employees 
of  the  defendant  were  daily  required  to  go  upon  the  top  of  this  stuff 
chest  to  oil  the  machinery  and  to  perform  other  duties,  and  were 
frequently  required  to  go  there  to  make  repairs.  It  was  also  shown 
that  in  May  preceding  the  accident  another  employee  had  been 
caught  on  the  bottom  of  the  leg  of  his  overalls  by  the  same  set 
screw,  and  that  one  of  defendant's  bosses  h9,d  been  informed  of 
this. 

It  was  a  question  for  the  jury  under  all  these  circumstances  to 
determine  whether  the  defendant  had  provided  the  plaintiff  with  a 
safe  place  to  work.  {Glens  Falls  Portland  Cement  Co,  v.  Travel- 
ers' Ins,  Co,,  162  N.  Y.  402 ;  Eastlajid  v.  Clarke,  165  id.  420.) 

There  is  no  question  as  to  the  assumption  of  the  risk  by  the 
plaintiff,  for  he  had  no  knowledge  of  the  existence  of  the  set  screw, 
and  it  cannot  be  said  that  the  risk  was  an  obvious  one.  He  testified 
that  before  he  put  his  right  foot  over  the  shaft  he  lowered  his  lan- 
•tem  and  looked  at  the  shaft  as  it  was  revolving,  but  did  not  see  the 
set  screw.     Manifestly  it  would  be  difficult,  if  not  impossible,  to  see 
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a  revolving  set  screw  of  the  size  of  this  one  in  dayliglit,  but  in  a 
dark  place,  with  the  aid  of  a  hand  lantern  only,  it  is  evident  that 
the  revolving  screw  could  not  be  seen. 

The  questions  as  to  whether  the  defendant  was  negligent  and  the 
plaintiff  free  from  contributory  negligence  were  submitted  to  the 
jury  in  a  fair  charge,  and  while  the  questions  were  close  ones  we 
think  tliere  was  sufficient  evidence  to  sustain  the  verdict  and  that 
we  ought  not  to  disturb  it. 

The  appellant  complains  that  the  court  improperly  allowed  the 
plaintiff  to  show  that  a  prior  accident  had  been  caused  by  this  same 
set  screw,  but  it  appeared  that  it  happened  under  substantially  the 
same  circumstances  as  those  existing  at  the  time  the  plaintiff  was 
injured,  and  in  a  similar  manner.  It  was 'not  error,  therefore,  to 
receive  the  evidence.  {Lundbech  v.  City,  of  Brooldyn,  26  App. 
Div.  595 ;  Wooley  v.  Grand  St  <&  Newtown  R,  R,  Co,,  83  N.  Y. 
121.) 

Tliis  is  an  ordinary  action  of  negligence,  and  is,  perhaps,  the  most 
frequent  or  common  kind  of  action  with  which  the  courts  have  to 
deal.  While  the  case  presented  close  questions  for  determination, 
it  cannot  fairly  be  regarded  as  a  difficult  one.  The  case  being 
neither  difficult  nor  extraordinary,  we  think  the  extra  allowance  of 
costs  was'  inadvertently  granted.  {Standard  Trust  Co,  v.  If,  Y, 
C  (&  IT,  R,  R.  R.  Co,,  178  N.  Y.  407.) 

The  order  granting  the  extra  allowance  should  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  judgment  and  order 
denying  a  new  trial  should  be  modified  by  striking  from  the  judg- 
ment the  amount  of  the  extra  allowance,  and  as  so  modified  should 
be  affirmed,  with  costs. 

Order  granting  extra  allowance  reversed,  with  ten  dollai-s  costs 
and  disbursements.  Judgment  and  order  denying  new  trial 
modified  by  striking  from  the  judgment  the  amount  of  the  extra 
allowance,  and  as  so  modified*  unanimously  affirmed,  witli  costs. 
Kellogg,  J.,  not  sitting. 
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In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Account  of 
Proceedings  of  William  A.  Smith  and  Irving  K.  Coughtry,  as 
Executors^  etc.,  of  Mathew  W.  Bender,  Deceased,  Appellants. 

In  the  Matter  of  the  Application  of  Robert  G.  Scherer  and  J. 
Murray  Downs,  Constituting  the  Firm  of  Scherer  &  Downs, 
Respondents,  to  Have  Their  Lien  for  Services  Determined  and 
Enforced. 

In  the  Matter  of  the  Application  of  William  A.  Smith  and 
Irving  R.  Coughtry,  Appellants,  to  Substitute  Messrs.  Dyer  & 
Ten  Eyck,  of  the  City  of  Albany,  New  York,  as  Attorneys  in 
the  Place  and  Stead  of  Messrs.  Scherer  &  Downs,  Respondents. 

Third  Department,  January  8.  1906. 

Attorney  and  client  —  power  of  surrogate  to  order  reference  to  determine 
amount  of  attorney's  compensation  for  services  to  executors  —  personal 
judgment  net  authorized  in  such  proceedings. 

I 

A  surrogate  has  power,  under  section  66  of  the  Code  of  Civil  Procedure,  upon 

petition,  to  determine  the  value  of  services  rendered  by  an  attorney  to  execu- 
tors aud  to  charge  the  same  as  a  lien  upon  the  estate.  To  that  end  he  may 
appoint  a  referee  to  take  testimony  and  report  the  value  of  said  services. 

Although  executors  are  primarily  personally  liable  for  the  services  of  an  attorney, 
yet  such  services,  when  necessary,  are  chargeable  as  a  lien  upon  the  estate. 

The  Appellate  Division  will  confirm  the  findings  of  such  referee  and  surrogate  as 
to  the  value  of  such  services  when  the  findings  are  not  against  the  weight 
of  the  evidence. 

When  it  is  found  by  the  surrogate  that  the  services  of  an  attorney  are  chargeable 
as  a  lien  upon  the  estate  there  is  no  authority  to  direct  a  personal  judgment 
and  execution  against  the  executor  as  in  a  common-law  action. 

Appeal  by  William  A,  Smith  and  Irving  R.  Coughtry,  as  executors 
etc.,  of  Matliew  W.  Bender,  deceased,  and  as  legatees  under  the 
will  of  the  said  Mathew  W.  Bender,  deceased,  from  an  order  of  the 
Surrogate's  Court  of  the  county  of  Albany,  entered  in  said  Surro- 
gate's Court  on  the  30th  day  of  December,  1904,  confirming  the 
report  of  a  referee,  and  directigg  that  Robert  G.  Scherer  and 
J.  Murray  Downs  recover  of  said  William  A.  Smith  and  Irving  R. 
Coughtry,  individually  and  as  executors  of  said  will,  the  amount 
found  due  them  for  services  as  attorneys  and  counsel  and  making 
the  same  a  lien  on  the  assets  of  the  estate  of  said  Mathew  W.  Bender, 
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deceased  ;  and  also  from  the  order  entered  in  said  Surrogate's  Court 
the  14th  day  of  June,  1904,  appointing  Judson  S.  Landon  referee 
to  take  proof  as  to  the  amount,  character  and  value  of  the  services 
rendered  by  said  attorneys  to  said  Smith  and  Coughtry  individually 
and  as  such  executors  and  report  tlie  same  to  the  court. 

Mathew  W.  Bender,  of  Albany,  made  his  last  will  and  testament 
on  the  Ist  day  of  June,  1900.  On  the  9th  day  of  July,  1900,  he  trans- 
ferred all  his  property  to  William  A.  Smith,  in  trust  for  his  own 
benefit  d«ring  his  life,  and  said  Smith  accepted  the  trust  and  took 
possession  of  said  property  and  held  the  same  during  the  life  of  said 
Bender.  Mathew  W.  Bender  died  on  the  21st  day  of  May,  1903, 
and  his  said  last  will  and  testament  was  admitted  to  probate  on  the 
25th  day  of  May,  1903,  and  letters  testamentary  were  on  that  day 
issued  to  said  William  A.  Smith  and  Irving  R,  Coughtry  who  were 
named  as  executors  in  said  will.  By  said  will  said  William  A. 
Smith  was  given  a  legacy  of  $2,000  and  Irving  R.  Coughtry  a  legacy 
of  $5,000,  each  in  lieu  of  legal  commissions  as  executor  and  trustee ; 
$30,000  was  given  to  William  A.  Smith  in  trust  to  pay  the  income 
to  the  testator's  son,  Frederick  H.  Bender.  The  will  also  contained 
various  other  bequests,  and  the  residue  of  the  estate  was  given  to 
five  persons  in  equal  shares.  Said  Irving  R.  Coughtry  is  one  of 
said  residuary  legatees.  The  said  Frederick  H.  Bender  was  the 
only  heir  at  law  and  next  of  kin  of  said  Mathew  W.  Bender,  and  he 
died  on  the  1st  day  of  May,  1904,  without  leaving  a  widow  or 
descendant.  Scherer  &  Downs,  attorneys  and  counselors  at  law  at 
Albany,  were  employed  by  said  executors  as  their  counsel  and  they 
procured  the  probate  of  said  will.  The  property  of  Mathew  W. 
Bender  being  wholly  in  the  possession  of  Smith  as  trustee  under 
the  express  trust,  an  action  was  brought  in  tKe  Supreme  Court  in  the 
name  of  Smith  as  such  trustee  against  Frederick  H.  Bender,  and 
Smith  and  Coughtry,  as  executors,  and  all  the  legatees  and  persons 
interested  under  said  will  of  Mathew  W.  Bender  for  an  accounting 
by  said'  plaintiff.  There  were  one  or  more  appearances  in  that 
action  and  a  guardian  ad  litem  was  appointed  for  an  infant  defend- 
ant, but  there  was  no  answer  or  contest  therein.  On  or  ab6ut  the 
6th  day  of  July,  1903,  Scherer  &  Downs  rendered  to  Smith,  as  trus- 
tee, a  bill  as  follows:  "To  preparing  trust  agreement  between 
Mathew  W.  Bender  and  William  A.  Smith,  and  advice  and  counsel 
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to  William  A.  Smith  as  such  trustee  pertaining  to  matters  between 
said  William  A.  Smith  and  Mathew  W.  Bender,  from  July  Ist, 
1900,  to  May  22nd,  1903,  $500." 

Smith  insisted  that  this  bill  was  too  large,  and  it  is  claimed  by 
Smith  and  Coughtry  that  they  were  told  by  one  of  said  attorneys 
that  the  $500  included  payment  for  their  services  in  the  release 
and  discharge  of  Smith  as  trustee  and  in  the  probate  of  the 
will.  The  statements  of  Smith  and  Coughtry  as  to  what  was 
included  in  said  bill  are  disputed.  Subsequently  and  on  July  29, 
1903,  judgment  was  obtained  in  the  accounting  action  at  Special 
Tenn  in  which  judgment  Scherer  &  Downs,  as  attorneys  and  coun- 
sel for  the  plaintiff,  were  allowed  taxable  costs  amounting  to  $135.50 
and  an  extra  allowance  of  $1,000.  Smith,  as  trustee,  declined  to  pay 
the  costs  and  extra  allowance.  He  says  he  was  told  that  these 
amounts  were  allowed  by  the  judge  and  that  ho  was  also  threatened 
with  suit  if  ho  did  not  pay,  and  that  on  July  31,  1903,  he  paid  the 
amounts,  namely,  $1,000  and  $135.50.  Coughtry  was  then  out  of 
town,  and  on  July  30,  1903,  Scherer  &  Downs  wrote  to  him,  stat- 
ing in  the  letter  that  the  court  had  allowed  them  an  extra  allow- 
ance of  $1,000  besides  the  costs  of  the  action.  Coughtry  did  not 
reply  to  such  letter  and  Scherer  &  Downs  were  continued  as  coun- 
sel for  the  executors.  Smith,  as  trustee,  then  transferred  the  prop- 
erty held  by  him  to  the  executors  in  accordance  with  the  provisions 
of  said  judgment  in  the  action  for  an  accounting,  and  an  inventory 
was  duly  taken  under  charge  of  said  attorneys,  which  shows  that 
the  estate  then  amounted  to  $94,174.50.  The  executors  had  many 
consultations  with  their  counsel  in  regard  to  the  estate  and  relating 
to  the  interests  thereof.  Said  attorneys  appeared  for  the  executors 
before  the  transfer  tax  appraiser  and  filed  a  brief  with  him  in  relation 
to  said  tax.  They  appeared  before  the  assessors  of  the  city  of  Albany 
and  obtained  a  reduction  of  the  personal  assessment  against  the  exec- 
utors as  such  from  $90,000  to  $20,000.  In  view  of  the  fact  that 
some  of  the  legacies  given  by  the  will  might  be  declared  void  they 
obtained  an  assignment  from  Frederick  H.  Bender  of  any  interest 
that  he  might  have  in  hb  father's  estate  other  than  his  income  on 
the  trust  fund  given  for  his  benefit  by  said  will.  They  prepared 
the  executors'  account  and  commenced  the  proceeding  for  a  final 
judicial  settlement  of  the  account  of  said  executors  in  the  Surro- 


Digitized  by 


Google 


26      '  Matter  of  Smith. 


Third  Department,  January,  1906.  [Vol.  111. 

gate's  Court  and  obtained  the  service  of  the  necessary  citations 
therefor  and  for  the  construction  of  said  will  in  connection  with  the 
distribution  of  the  estate.  On  such  accounting  two  questions  arose 
as  to  the  construction  of  said  will.  The  oral  argument  on  behalf 
of  the  different  persons  appearing  in  relation  to  such  construction 
was  had  and  briefs  were  filed  thereon.  On  April  5,  1904,  at  an 
adjourned  day  of  said  proceeding  in  the  Surrogate's  Court  it 
appeared  that  an  item  of  $1,500  credited  in  the  executors'  account 
as  paid  to  the  attorneys  in  full  of  all  services  performed  for  the 
executors,  commencing  with  the  probate  of  the  will  and  including 
the  accounting  and  the  final  distribution  of  the  estate  and  any 
action  pr  proceeding  relating  to  the  construction  of  said  will,  had 
not  in  fact  been  paid,  and  a  controversy  arose  as  to  the  amount 
that  should  be  paid  said  attorneys  and  an  adjournment  of  the  pro- 
ceeding was  taken.  Scherer  &  Downs  then  filed  their  petition  in 
the  Surrogate's  Court,  praying  that  the  surrogate  ''by  virtue  of  the 
powers  conferred  upon  him  by  section  Q6  of  the  Code  of  Civil  Pro- 
cedure will  determine  the  extent  and  the  amount  of  the  lien  of  your 
petitioners  for  their  services  and  enforce  the  «ame."  A  citation  was 
thereupon  issued  to  said  executors  requiring  them  to  show  cause  why 
the  lien  of  said  attorneys  should  not  be  determined  and  enforced. 
The  executors  thereupon  filed  a  petition  asking  that  "  an  order  be 
made  substituting  Dyer  and  Ten  Eyck,  Esqs.,  attorneys  and  coun- 
selors for  your  petitioners  in  the  above-entitled  proceeding  now 
pending  in  this  court  in  the  placje  and  stead  of  Scherer  and  Downs, 
Esqs."  The  answer  of  the  executors  to  the  petition  of  Scherer 
&  Downs  refers  to  their  services  commencing  with  tlie  proof  of  the 
will  and  further  alleges  that  the  said  services  were  not  worth  to 
exceed  $350.  It  also  alleges  that  at  the  time  Smith,  as  trustee,  paid 
said  $500  the  attorneys  stated  that  it  included  pay  for  the  probate 
of  said  will ;  it  also  alleges  the  payment  by  Smith,  as  trustee,  of 
said  costs  and  extra  allowance  granted  in  the  accounting  action  in 
the  Supreme  Court.  The  answer  of  the  attorneys  to  the  petition  of 
the  executors  asks  that  the  value  of  their  services  be  ascertained  and 
that  the  substitution  of  attorneys  be  made  on  condition  that  the 
amount  found  to  be  due  for  their  services  be  made  a  lien  upon  the 
fund  in  the  hands  of  the  executors.  The  Surrogate's  Court 
appointed  a  referee  "  to  take  proof  as  to  the  amount,  character  and 
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value  of  the  services  rendered  by  the  said   Selierer  &  Downs  on 
behalf  of  the  said  William  A.  Smith  and  Irving  R.  Coughtry  indi-  • 
vidually  and  as  executors  and  as  to  any  payments  made  on  account 
thereof,  and  to  report  such  proof  and  opinion   of  the  referee  to 
the  court."     Hearings  were  had  before  the  referee  and  he  reported  : 

^^ First.  Tliat  the  value  of  the  services  rendered  by  Messrs. 
Soberer  &  Downs  on  behalf  of  William  A.  Smith  and  Irving  R. 
Coughtry  individually  and  as  executors,  in  the  above-entitled 
matters  respectively  referred  to  me  as  aforesaid,  is  the  sum  of 
$1,500. 

"  Secmid,  That  they  have  been  paid  upon  account  thereof  by  the 
said  executors  the  sum  of  $200. 

<i*  *  *  I  am  inclined  to  thhik  that  this  item  of  $1,000  is  per- 
tinent to  the  matter  before  me.  To  say  the  least,  the  right  of 
Scherer  &  Downs  to  it  is  not  free  from  doubt.  *  *  *  Evidence 
was  given  as  to  the  value  of  the  services  of  Scherer  &  Downs  vary- 
ing in  estimate  from  $650  to  $2,500.  *  *  *  Before  the  pro- 
ceedings for  the  accounting  were  instituted,  but  in  anticipation  of 
instituting  them,  Scherer  &  Downs  fixed  the  price  that  they  would 
ask  to  have  allowed  them  upon  the  accounting  at  $1,600.  *  *  * 
While  that  bill  for  $1,500  is  not  conclusive  against  them  it  is  high 
evidence  of  their  estimate  of  the  value  of  their  services.  Doubt- 
less they  fixed  that  price  in  view  of  the  $1,000  they  had  received 
from  the  estate  under  the  order  for  extra  allowance  in  addition  to 
the  $500  paid  them  as  aforesaid  by  the  trustee  Smith.  *  *  *  I 
think  $1,500  under  the  circumstances  a  reasonable  compensation 
for  their  services." 

The  surr6gate,  however,  in  separate  findings  held  that  the  pay- 
ment of  said  extra  allowance  and  costs  in  the  accounting  action  was 
"not  in  issue  and  not  pertinent  to  issue"  in  these  proceedings. 
The  report  of  the  referee  was  confirmed  by  the  surrogate  and  the 
order  appealed  from  was  entered. 

Jacob  L.  Ten  Eijck^  for  the  appellants. 

J.  MuvT^ay  Downs^  for  the  respondents. 

Chase,  J. : 

It  is  provided  by  section  QQ  of  the  Code  of  Civil  Procedure  as 
follows:  " The  compensation  of  an  attorney  or  counsellor  for  his 
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services  is  governed  by  agreement,  express  or  implied,  which  is  not 
restrained  by  law.  From  the  commencement  of  an  action  or  spe- 
cial proceeding,  or  the  service  of  an  answer  containing  a  counter- 
claim, the  attorney  who  appears  for  a  party  has  a  lien  upon  his 
client's  cause  of  action,  claim  or  counterclaim,  which  attaches  to  a 
verdict,  report,  decision,  judgment  or  final  order  in  his  client's  favor 
and  the  proceeds  thereof  in  whosoever*  hands  they  may  come ;  and 
the  lien  can  not  be  affected  by  any  settlement  between  tlie  parties 
before  or  after  judgment  or  final  order.  The  court  upon  the  peti- 
tion of  the  client  or  attorney  may  determine  and  enforce  the  lien." 

By  the  amendment  of  said  section  in  1899  (Laws  of  1899,  chap. 
61)  a  special  proceeding  was  included  therein,  and  the  court  was 
given  express  authority  upon  the  petition  of  the  client  or  attorney 
to  "determine  and  enforce  the  lien"  therein  mentioned.  Surro- 
gates' Courts  are  now  courts  of  record  (Code  Civ.  Proc.  §  2)  and 
the  Constitution  of  1894  (Art.  6,  §  15)  provides:  "Surrogates  and 
Surrogates'  Courts  shall  have  the  jurisdiction  and  powers  which 
the  surrogates  and  existing  Surrogates'  Courts  now  possess,  until 
otherwise  provided  by  the  Legislature." 

The  Court  of  Appeals  in  Matter  of  Regan  (167  N.  Y.  338)  say  : 
"  It  seems  to  us  that  the  power  of  the  Surrogate's  Court  to  protect 
the  lien  of  an  attorney  has  been  assimilated  by  modern  legislation 
to  the  power  exercised  in  that  respect  by  the  Supreme  Court  and 
the  other  courts  of  record  of  the  State.  There  is  now  no  reason 
that  we  can  perceive  for  denying  this  power  to  a  court  that  exercises 
such  extensive  jurisdiction  over  persons  and  property.  An  attorney, 
duly  admitted  to  practice  in  all  the  courts  of  record  of  the  State,  is 
an  attorney  of  the  Surrogate's  Court,  and  his  functions  as  an  officer 
of  that  court  are  quite  as  important  to  the  community  and  to  his 
clients  as  the  services  that  he  may  perform  in  any  other  court. 
*  *  *  It  must  be  regarded  as  settled  law  in  this  State  that  an 
attorney  who  has  procured  for  his  client  a  judgment  or  decree  has 
a  lien  upon  the  same  for  his  compensation,  and  this  lien  is  not  con- 
fined to  mere  taxable  costs  but  to  such  sum  as  he  is  entitled  to 
receive  under  his  retainer  or  under  an  agreement  expressed  or 
implied." 
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In  Matter  of  Fitzdmons  (174  N.  Y.  15)  the  court,  on  an  appeal 
from  an  order  made  in  a  j)h)ceeding  before  the  surrogate  for  a  com- 
pulsory accounting  by  an  administratrix  and  in  which  the  appellant, 
an  attorney,  presented  a  petition  setting  forth  facts  entitling  him  to 
a  part  of  any  recovery  to  which  his  clients  would  be  entitled  upon 
Bucli  accounting  and  to  compensation  as  attorney  for  the  contest- 
ants, say  :  "  That  the  proceeding  instituted  by  the  appellant  to  estab- 
lish his  lien  was  a  special  proceeding  which  might  be  properly 
instituted  in  a  Surrogate's  Court  there  is  now  no  doubt."     . 

In  Matter  of  Kinff  {16SN.  Y.  53)  the  court,  in  discussing  the 
question  of  the  jurisdiction  of  the  Supreme  Court  to  determine  the 
amount  of  indebtedness  in  a  proceeding  undfer  said  section  66  of  the 
Code  of  Civil  Procedure,  say :  "  We  do  not  understand  the  clause 
to  be  violative  of  the  provisions  of  the  Constitution,  or  that  the 
parties  were  entitled  to  a  jury  trial.  In  this  case  the  petitioners 
had  a  lien  created  by  statute.  The  proceedings  provided  for  by  the 
Code  are  instituted  by  a  petition  and  are  in  the  nature  of  the 
foreclosure  of  a  lien." 

The  statute  must  be  construed  liberally  {Fischer-Ha/nsen  v. 
BrooMyn  Heights  R.  li.  Co,,  173  N".  Y.  492),  and  as  so  construed 
it  gives  to  Surrogates'  Courts  power  to'  determine  the  lien  and  the 
amount  thereof  and  to  enforce  it. 

Rule  10  of  the  General  Rules  of  Practice  provides  :  "  An  attor- 
ney may  be  changed  by  consent  of  the  party  and  his  attorney  or 
upon  application  of  the  client  upon  cause  shown  and  upon  such 
terms  as  shall  be  just,  by  the  order  of  the  court  or  a  judge  thereof, 
and  not  otherwise." 

The  General  Rules  of  Practice  are  applicable  to  Surrogates' 
Courts.  (Code  Civ.  Proc.  §  17.  See  Chatjield  v.  Hewlett,  2 
Dem.  191  ;  Jessup  Surr.  Pr.  126.)  The  proceeding  for  a  judicial 
settlement  of  the  account  of  the  executors  was  pending  when  the 
proceedings  by  the  appellants  and  respondents  respectively  werA 
commenced.  The  proceedings  by  the  appellants  and  respondents 
respectively  were  heard  and  determined  as  one  proceeding,  and  by 
the  petitions  and  answers  the  substantial  question  for  the  determi- 
nation of  the  court  was  the  amount  which  should  be  paid  to  the 
attorneys  from  the  estate  of  the  deceased.  Primarily  an  executor 
personally  and  not  the  estate  is  liable  for  all  contracts  made  by  him 
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in  the  execution  of  his  trust.  Notwithstanding  this  rule,  the  neces- 
sary expenses  of  administering  an  estate  may  be  regarded  as  a  charge 
upon,  although  not  a  debt  against  the  estate,  and  when  the  expenses 
incnrred  by  an  executor  are  by  the  court  found  to  be  necessary  and 
proper  in  the  administration  of  the  estate  they  are  payable  from 
the  estate.  {Shaffer  v.  Bacon,  35  App.  Div.  248  ;  affd.,  161  N.  Y. 
635  ;  18  Cyc.  443 ;  11  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  1240.) 

An  attorney  has  a  lien  for  his  compensation  for  professional  serv- 
ices and  for  disbursements  upon  the  moneys  and  property  received 
by  him  on  his  client's  behalf  in  the  course  of  his  employment. 
This  right  of  lien  is  not  affected  by  the  fact  that  the  client  is  an 
executor  and  the  services  were  rendered  and  moneys  and  property 
received  on  behalf  of  the  estate,  nor  is  it  confined  to  moneys  and 
property  recovered  by  judgment.  {Matter  of  Knapp,  85  N.  Y. 
284;  4  Cyc.  1015,  1016  ;  ArJcenlurgh  v.  Little,  49  App.  Div.  636, 
with  opinion  in  same  case  svh  nom.  Arhenburgh  v.  Arkenburgh,  27 
Misc.  Rep.  760 ;  Hatter  of  Cro^tch,  41  id.  349 ;  Krone  v.  Klotz, 
3  App.  Div.  587;  JIalbert  v.  Gibhs,  16  id.  126.) 

The  record  does  not  disclose  that  any  one  at  any  time  suggested 
that  if  the  court  had  jurisdiction  to  determine  the  amount  of  the 
attorneys'  lien  for  services  that  the  lien  should  be  confined  to  serv- 
ices rendered  after  the  commencement  of  the  proceeding  for  a 
judicial  settlement  of  the  executors'  account.  It  seems  to  have 
l)een  assumed  without  controversy  or  o])jection  tliat  with  the  two 
proceedings  before  the  court  an  allowance  should  be  made,  if  at  all, 
for  all  services  rendered  to  the  executors  in  the  administration  of  the 
estate  and  for  which  the  estate  should  pay.  It  may  be  assumed 
from  the  record  that  the  attorneys  had  papers  of  the  estate  in  their 
possession  to  which  a  Hen  would  attach  for  services  and  which  fact 
the  court  could  consider  in  determining  under  rule  10  of  the  General 
Kules  of  Practice  what  would  he  just  on  the  substitution  of  attor- 
neys as  asked  by  the  appellants.  The  referee's  report  is  in  effect 
tjiat  the  attorneys,  in  addition  to  the  amounts  already  received  by 
them,  were  entitled  from  the  estate  to  $1,500,  from  which  should  be 
deducted  a  payment  thereon  of  $200.  No  services  were  shown  to 
have  been  performed  for  the  executors  as  legatees  or  for  them  indi- 
vidually apart  from  the  services,  the  amount  of  which  were  proper 
expenditures  from  the  estate  of  the  deceased.     Nothing  was  directed 
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by  the  order  to  be  paid  by  said  executors  individually  beyond  or  in 
addition  to  the  amount  made  a  lien  upon  the  assets  of  said  estate. 

The  order  of  the  Surrogate's  Court  confirmed  the  report  of  tlie 
referee  in  all  things.  The  findings 'submitted  to  and  made  by  the 
surrogate  montlis  after  the  order  had  been  made  and  entered  were 
somewhat  contradictory  when  taken  in  connection  with  the  order 
ooDfirming  in  all  things  the  referee's  report ;  but  such  findings  do 
not  change  the  question  now  before  us  for  consideration.  The 
report  of  the  learned  referee  and  the  order  of  the  Surrogate's  Court 
confirming  said  report  are  principally  based  upon  the  determination 
of  questions  of  fact.  The  evidence  was  conflicting,  and  the  learned 
referee  and  the  court,  with  the  parties  and  witnesses  before  them, 
liave  determined  such  questions  in  favor  of  the  respondents,  and 
we  cannot  say  that  their  determination  is  against  the  weight  of 
evidence. 

The  surrogate  has  by  the  order  found  that  the  amount  found  due 
the  attorneys  is  a  li6n  on  the  assets  of  the  estate  and  must  be  paid 
before  the  substitution  of  attorneys  takes  effect.  The  order  goes 
further  and  directs  that  the  respondents  have  execution  against  the 
executors  individually  for  the  amount  so  found  due  the  respondents. 
This  in  effect  directs  a  judgment  in  favor  of  the  respondents  against 
the  appellants  individually  as  in  a  common-law  action  for  work, 
labor  and  services..  We  are  not  aware  of  any  authority  in  the  Sur- 
rogate's Court  to  make  that  part  of  tlie  order.  The  order  should 
be  modified  by  striking  therefrom  that  part  thereof  directing  that 
execution  issue  against  the  executors  individually  for  the  amount 
directed  to  be  paid  to  the  attorneys,  and  as  so  modified  affirmed, 
without  costs. 

All  concurred. 

Motion  to  dismiss  denied.  Order  modified  by  striking  therefrom 
that  part  thereof  directing  tlxat  execution  issue  against  the  execu- 
tors individually  for  the  amount  directed  to  be  paid  to  the  attorneys, 
and  as  so  modified  affirmed,  without  costs. 
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The  People  of  the  State^of  New  York  ex  rel.  Daniel  F.  Flinn  and 
William  J.  Cassidy,  Relators,  v.  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise  of  the  State  of  New  York,  Respondent. 

Third  Department,  January  8,  1906. 

Liquor  Tax  Law — when  certiorari  refused  to  review  right  of  Commi«- 
sioner  of  Excise  to  make  enumeration  of  inhabitants  of  city  and  to 
increase  cost  of  liquor  tax  certificate. 

Certiorari  will  not  lie  to  determine  the  right  of  the  State  Commissioner  of  Excise 
to  take  au  enumeration  of  the  inhabitants  of  the  city  of  Schenectady,  pursu- 
ant to  section  11  of  the  Liquor  Tax  Law,  and  to  increase  the  cost  of  liquor  tax 
certificates  in  said  city,  when,  since  the  issue  of  said  writ,  a  State  census  of  the 
inhabitants  of  said  city  has  been  taken,  and  the  relator  paid  the  incroised  sum 
without  a  demand  that  the  certificate  issue  at  the  former  cost,  but  with  a 
DP  ere  protest  at  said  increased  cost. 

The  acts  of  the  State  Commissioner  of  Excise  in  making  such  enumeration  and 
in  certifying  to  the  county  treasurer  the  increased  cost  of  licenses  were  not 
such  final  determination  of  the  rights  of  a  relator  paying  said  increased  cost  as 
entitles  him  to  a  common-law  certiorari  to  review  such  acts. 

CERTIORARI  issued  out  of  the  Supreme  Court  and  attested  on  the 
27th  day  of  May,  1905,  directed  to  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise  of  the  State  of  New  York,  commanding  him 
to  certify  and  return  to  the  office  of  the  clerk  of  the  county  of 
Schenectady  all  and  singular  his  proceedings  had  in  causing  to  be 
made  an  enumeration  of  the  inhabitants  of  the  city  of  Schenectady, 
and  in  certifying  the  same  to  the  county  treasurer  of  the  county  of 
Schenectady. 

Flinn  cfe  Roland  [J,  Newton  Fiero  of  counsel],  for  the  relators. 

WiUiam  F  Schenck  {^Theodore  F.  Hancock  of  counsel],  for  the 
respondent. 

Chase,  J. : 

The  relators,  for  two  years  and  more  prior  to  May  1,  1905,  were 
partners  engaged  in  the  business  of  trafficking  in  liquors  at  Schenec- 
tady, N.  Y.  During  that  time  they  held  a  liquor  tax  certificate 
p3rmitting  them  to  traffic  in  liquors  under  subdivision  2  of  section  11 
of  the  Liquor  Tax  Law  (Laws  cf  1896,  chap.  112,  as  amd.  by  Laws  of 
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1S97,  chap.  ol2,  and  Laws  of  1903,  cliap.  115).  Tlio  city  of  Scheuec- 
tadj  was  incorporated  in  1708  (Laws  of  1798,  chap.  50).  By  the 
State  census  taken  in  1892  the  population  of  said  city  was  found  to 
be  22,858,  and  by  the  United  States  census  taken  in  1900  the  popu- 
ktion  of  the  city  was  found  to  be  31,682.  The  population  of  said 
city  increased  very  i-apidly  after  1900.  By  chapter  204  of  the  Laws 
of  1902  the  boundaries  of  said  city  were  changed,  hy  which  change 
tlieareaof  said  city  was  nearly  doubled,  and  more  than  8,000  inhabit- 
ants were  added  to  said  city  by  reasyn  of  such  increase  of  territory. 
By  chapter  371  of  the  Laws  of  1903  the  several  acts  relative  to  the 
city  of  Schenectady  were  generally  amended  and  consolidated. 
After  the  passage  of  said  acts  of  1902  and  1903  liquor  tax  certifi- 
cates were  granted  to  the  relators  to  traffic  in  liquors  under  said 
Biibdivision  2  of  section  11  of  the  Liquor  Tax  Law  on  payment  of 
$3<)0  until  1905.  Pursuant  to  the  directions  of  the  State  Commis- 
sioner of  Excise  a  special  agent  of  said  Commissioner,  comnienciug 
January  24,  1905,  and  ending  January  30,  1905,  nuule  an  enumera- 
tion of  the  inhabitants  of  said  city  and  found  the  number  thereof 
tu  l>e  55,382.  Said  State  Commissioner  of  Excise  on  January  31, 
1J)05,  wrote  a  letter  to  tlie  county  treasurer  of  the  county  of 
Schenectady,  of  which  the  following  is  a  copy  : 

"  Pursuant  to  section  11  of  the  Liquor  Tax  Law,  the  Department 
has  caused  to  be  taken  an  enumeration  of  the  city  of  Schenectady, 
Schenectady  County,  N.  Y.,  which  enumeration  was  closed  on  Janu- 
ary 30th,  1905,  and  by  and  from  the  result  of  such  enumeration  there 
h;i>  been  ascertained  and  determined  a  population  of  55,382  inhabit- 
ants in  said  city.  The  tax  which  will  hereafter  be  assessed  for  liquor 
tax  certificates  issued  for  the  city  of  Schenectady  will  be  as  follows : 
"Subdivision  1,  $750. 
"Subdivision  2,  $450     *     *     *." 

On  May  1,  1905,  the  relators  went  to  the  county  treasurer  and 
I>aid  to  him  $450,  and  obtained  a  liquor  tax  certificate  under  said 
&iib<]ivi.<ion  5  of  section  11  of  the  Liquor  Tax  Law  for  the  year 
Oi:>miuencing  that  day.  At  the  time  of  paying  said  money  and 
taking  sncli  certificate,  the  relators  filed  with  the  county  treasurer 
a  letter  signed  by  them  and  directed  to  said  county  treasurer,  of 
which  the  following  is  a  copy  : 

App.  Div.— Vol.  CXL        3 
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"Enclosed  find  our  check  to  cover  cost  of  license  for  ensuing 
year;  >ve  protest  payment  of  increase  in  license  over  last  year, 
amounting  to  One  hundred  and  fifty  ($150)  Dollai-s." 

Thereafter  and  on  May  27,  1905,  the  relators  presented  their 
petition  to  the  Supreme  Court  and  obtained  the  writ  of  certiorari 
now  before  us  in  which  writ  they  claim  that  the  action  and  deter- 
mination of  the  State  Commissioner  of  Excise  in  making  said  enu-' 
meration  and  certifying  the  same  to  the  county  treasurer  of  the 
county  of  Schenectady  was  illegal,  and  they  asked  that  the  same 
may  be  reviewed  and  corrected.  The  $450  was  not  paid  under  a 
mistake  of  fact.     {Baker  v.  Bucklin^  43  App.  Div.  336.) 

No  effort  was  made  by  the  relators  to  obtain  from  the  county 
treasurer  a  liquor  tax  certificate  on  payment  of  $300.  The  certifi- 
cate by  the  State  Commissioner  of  Excise  to  the  county  treasurer, 
although  evidence  of  the  result  of  the  enumeration  taken  hy  him, 
did  not  compel  the  relators  to  pay  $450  instead  of  $300  for  the 
liquor  tax  certificate,  unless  the  statute  authorized  the  State 
Commissioner  of  Excise  to  make  the  enumeration.  {Matter  of 
McGreivey^  37  App.  Div.  QQ ;  affd.,  161  N.  T.  645 ;  Lyman  v. 
McOreivey\  25  App.  Div.  68  ;  Matter^of  Van  Steenhurgh^  24  Misc. 
Kep.  1 ;  People  ex  rel.  Cramer  v.  Medherry^  17  id.  8.) 

The  question  as  to  the  enumeration  cannot  arise  on  applica- 
tions to  issue  liquor  tax  certificates  hereafter,  for  since  the  granting 
of  this  writ  a* State  census  has  been  taken,  including  the  inhabitants 
of  the  city  with  its  enlarged  boundaries  pursuant  to  chapter  8^3 
of  the  Laws  of  1905  (as  amd.  by  Laws  of  1905,  chap.  144). 

It  is  unnecessary  to  discuss  the  question  as  to  whether  Schenec- 
tady was  a  "new  city"  in  January,  1905,  or  as  to  whether  the  writ 
of  certiorari  provided  by  subdivision  1  of  section  28  of  the  Liquor 
Tax  Law  (as  amd.  by  Laws  of  1897,  chap.  312)  is  exclusive  of  the 
common-law  remedy  by  certiorari  because  these  questions  as  now 
presented  are  academic. 

It  is  not  contended  that  the  relators  can  obtain  any  money  or  eflfec- 
tive  relief  in  this  proceeding.  By  section  13  of  said  Liquor  Tax 
Law  (as  amd.  by  Laws  of  1903,  chap.  486),  one-half  of  the  taxes  col- 
lected pursuant  to  the  act  must  be  paid  by  the  county  treasurer  to 
the  Treasurer  of  the  State  of  New  York,  and  one-half  thereof  to 
the  treasurer  of  the  city  of  Schenectady,  in  which  the  traflBc  in 
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liquor  i8  carried  on  within  ten  days  after  the  receipt  thereof  after 
deducting  the  amount  allowed  for  collecting  the  same.  The  stat- 
nte  operates  upon  the  fund  from  the  very  moment  of  its  collec- 
tion {People  ex  rd.  Eimfdd  v.  Murray^  149  N.  Y.  367),  and  it  is 
to  be  presnmed  that  the  money  received  by  the  county  treasurer 
from  the  relators  has  been  paid  over  as  provided  by  the  statute. 
The  State  Commissioner  of  Excise,  to  whom  this  writ  is  directed,  is 
not  in  the  possession  of  said  moneys.  The  only  purpose  bf  this  writ 
suggested  to  us  is  that  if  the  relators  can  get  an  expression  of  the 
court  as  to  the  right  of  the  State  Commissioner  of  Excise  to  make 
the  enameration  as  stated  that  perchance' some  legislation  may  be 
obtained  by  which  a  claim  can  be  presented  against  the  State  of, 
New  York  for  excess  of  liquor  taxes  paid  by  the  relators  and  have 
such  claim  heard  and  deterhiined  by  the  Court  of  Claims.  We  con- 
clude that  the  directions  of  the  State  Commissioner  of  Excise  in 
regard  to  said  enumeration  and  a  certificate  to  the  county  treasurer 
were  not  such  final  determinations  of  the  rights  of  the  relators  as  to 
entitle  them  to  a  common-law  writ  of  certiorari  to  review  said 
direction  and  certificate. 

The  writ  of  certiorari  should  be  dismissed,  with  fifty  dollars  costs 
and  disbursements. 

All  concurred. 

Writ    of    certiorari    dismissed,    with    fifty    dollars    costs    and 
disbursementfl. 


Kabgabet  E.  Clabk,  Kespondent,  v.  Edward  Tracy  Scovill  and 

Fred  W.  Notes,  as  Executors,  etc.,  of  John  Hyland,  Deceased, 

Appellants. 

Fourth  Department,  January  17,  1906. 

ExecatozB  and  adxninistrators  —  consent  that  claim  ag^ainst  estate  be 
determined  by  surrogate  —  when  action  on  claim  barred  by  such 
ronsont. 

When  a  claimant  against  an  estate,  whose  claim  has  been  rejected,  has  by  agree- 
ment with  the  executors  filed  a  consent  that  the  claim  be  determined  by  the 
surrogate  on  the  final  accounting  pursuant  to  section  1822  of  the  Code  of  Civil 
Fkocodue^  euch  chdmant  cannot  maintain  an  action  at  law  on  the  claim  after 
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tbe  six  months'  Statute  of  Limitations  has  run.  The  claimant  is  restricted  to 
the  mode  of  trial  agreed  upon. 
It  seems,  that  if  the  executors  neglect  unreasonably  to  account,  such  claimant 
may  compel  an  accounting  under  section  2727  of  the  Code  of  Civil  Procedure, 
or  the  surrogate  may  compel  the  accounting  on  his  own  motion  under  section 
2726  of  said  Code. 

Appeal  by  tho  defendants,  Edward  Tracy  Scovill  and  another, 
as  executors,  etc.,  of  John  Hyland,  deceased,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  tlie  county  of  Steuben  on  the  26tli  day  of  May,  1905, 
sustaining  a  denmrrer  to  two  defenses  contained  in  the  answer. 

I^eck  cfe  Whiibeck,  for  the  appellants. 

Charles  IF.  Steve?is  and  Charles  J).  Newton^  for  the  respondent. 

Williams,  J. : 

The  judgment  should  be  reversed,  with  costs,  and  judgment 
entered  overruling  the  demurrer,  with  costs. 

The  action  is  upon  a  promissory  note,  alleged  to  have  been  made 
by  defendants'  testator.  The  defendants  deny  the  making  and 
delivery  of  the  note,  set  up  the  six  months'  Statute  of  Limitations, 
and  in  the  two  defenses  demurred  to  allege  the  following  facts  : 

September  17,  1900,  the  plaintiff  presented  her  claim  upon  the 
note  against  the  estate.  October  2G,  1900,  the  claim  was  disputed 
j.nd  rejected  by  defendants.  March  15,  1901,  the  defendants  filed 
with  the  surrogate  a  written  consent  that  the  said  claim  be  heard 
and  determined  by  him  upon  the  judicial  settlement  of  their 
accounts  as  executors,  and  March  22,  1901,  the  plaintiff  filed  a  like 
consent  with  the  surrogate.  These  consents  were  filed  pursuant  to 
.^^oction  1822  of  the  Code  of  Civil  Procedure.  After  the  filing  of 
tliese  consents  it  was  mutually  stipulated  by  the  parties  in  the  Sur- 
rogate's Court  that  the  trial  of  the  claim  be  had  before  the  surrogate 
!)efore  the  judicial  settlement.  Pursuant  to  such  stipulation  the 
trial  was  had,  and  on  May  31,  1902,  the  surrogate  decided  the  note 
was  not  made  by  the  testator,  was  a  forgery,  and  disallowed  the 
claim  with  costs.  June  14, 1002,  a  judgment  was  entered  upon  this 
decision.  An  appeal  was  taken  from  snc^li  judgment  to  the  Appel- 
late Division  of  the  Supreme  Court,  where,  November  17,  1903, 
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the  jndgment  was  reversed  on  the  ground  that  the  surrogate  had 
no  jurisdiction  to  hear  and  determine  the  claim,  except  upon  tlie 
judicial  settlement  of  tlie  executors'  accounts.  {Matter  of  Clark  v. 
HyJand^  88  App.  Div.  392.)  Upon  this  decision,  July  5,  1904,  a 
judgment  was  entered  and  the  matter  remitted  to  the  Surrogate's 
Court  for  such  furtlier  proceedings  as  might?  be  proper.  No  pro- 
ceedings have  ever  yet  been  instituted  for  a  judicial  settlement  of 
the  executors'  accounts. 

This  action  was  commenced  January  3,  1905.  The  defense  of 
the  sue  months'  Statute  of  Limitations  is  fatal  to  the  maintenance  of 
this  action  unless  the  time  has  been  extended  by  the  filing  of  the 
consents  under  section  1822  of  the  Code.  The  provision  of  that 
section  is  that  the  claimant  must  bring  her  action  within  six  months 
after  the  rejection  of  the  claim  unless  the  consents  are  filed.  The 
consents  are  inoperative  unless  filed  by  both  parties.  When  they 
are  so  filed  the  plaintiff  may  wait  until  the  judicial  settlement  is  had 
without  any  Statute  of  Limitations  affecting  her,  and  may  then  have 
her  claim  tried  and  determined.  The  consents  when  filed  operate 
as  an  agreement  between  the  parties  avoiding  the  six  months'  Statute 
of  Limitations  and  giving  the  surrogate  jurisdiction  which  he  would 
not  otherwise  have  to  hear  and  determine  the  claim. 

The  claimant  cannot  abandon  her  agreement  by  selecting  some 
other  court  for  the  enforcement  of  her  claim  and  still  retain  the 
benefit  of  the  extension  of  the  limitation  beyond  the  six  months. 
She  has  attempted  to  relieve  herself  from  that  agreement  by  bring- 
ing this  action  in  tlie  Supreme  Court  and,  therefore,  the  six  months' 
statute  is  in  force,  and  she  cannot  recover.  She  has  no  other  remedy 
to  enforce  her  claim  except  to  submit  the  same  to  the  Surrogate's 
Court  on  the  judicial  settlement  of  the  executors'  accounts. 

It  is  said  that  this  conclusion  should  not  be  arrived  at  because  it 
leaves  the  claimant  at  the  mercy  of  the  executors ;  that  she  cannot 
apply  for  such  settlement,  and  the  executors  may  neglect  to  do  so 
for  years  or  for  all  time.  The  answer  to  this  proposition  is  that  sec- 
tion 2727  of  tlie  Code  of  Civil  Procedure  provides  that  the  judicial 
settlement  may  be  instituted  upon  the  petition  of  a  creditor.  It 
does  not  provide  that  the  creditor's  claim  must  be  admitted  or  estab- 
lished. Formerly  it  was  held  that  only  a  creditor  whose  claim  had 
l)eeu  admitted  or  established  could  institute  the  proceeding,  but  thQ 
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reason  for  such  holding  was  that  the  surrogate  had  no  jurisdiction  to 
try  or  determine  a  disputed  claim,  and  until  the  claim  was  admitted 
or  established  by  some  other  competent  court,  the  surrogate  could 
not  entertain  the  proceeding  because  it  could  not  be  known,  until 
the  claim  wjis  established,  that  the  creditor  had  any  interest  in  the 
estate  or  would  l)e  entitled  to  share  in  the  disposition  of  the  estate. 
{Mattsr  of  Whitehead,  38  Api).  Div.  319.) 

Under  sections  1822  and  2743  of  the  Code  of  Civil  Procedure, 
however,  upon  the  filing  of  the  consents,  the  surrogate  is  vested 
with  jurisdiction  upon  the  judicial  settlement,  to  try  and  determine 
the  claim,  and  can  then  settle  the  question  whether  the  claimant  has 
such  interest  and  is  entitled  to  share  in  such  distribution.  Nor  can 
it  be  doubted  that  if  the  executors  unreasonably  refuse  to  institute 
the  proceedings  for  a  final  settlement  upon  request  of  the  claimant, 
and  the  claimant  cannot  herself  commence  the  same,  the  claimant 
can  obtain  relief  in  Surrogate's  Court,  or  certainly  in  the  Supreme 
Court,  from  tlic  effect  of  the  agreement  made  by  the  consents,  so  as 
to  retain  tlie  benefit  of  the  extension  of  the  six  months'  limitation. 

We  have  no  doubt,  however,  that  the  claimant  can  herself  insti- 
tute the  proceeding.  Yery  likely  the  surrogate  can,  of  his  own 
motion,  initiate  the  proceedings  under  section  2726  of  the  Code  of 
Civil  Procedure,  and  if  he  can  he  will  certainly  do  his  duty  and  so 
protect  the  claimant  against  unnecessary  and  unlimited  delay. 

We  conclude  that  the  defenses  demurred  to  are  fatal,  if  estab- 
lished, to  plaintiff's  right  to  maintain  this  action. 

All  concurred ;  Nash,  J.,  not  sitting. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  over- 
ruled, with  costs. 
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Hugh  H.  Senior,  Appellant,  v.  New  York  City  Railway  Company, 

Respondent. 

First  Department,  February  9,  1906. 

Street  surface  railways  —  ownership  by  one  corporation  of  maj  ority  of 
stock  of  another  corporation  not  a  control  thereof  under  section  101  of 
the  Railroad  Law  —  penalty  under  section  39  of  the  Bailroad  Law  — 
when  action  for  such  penalty  does  not  lie  against  corporation  owning^ 
majority  of  stock  of  other  corporation. 

The  fact  that  one  street  surface  railway  corporation  owns  the  majority  of  the 
stock  of  a  similar  corporation  having  a  separate  and  distinct  management,  and 
thus  might  be  able  indirectly  to  control  the  management  by  the  election  of 
directors  in  such  other  company,  does  not  constitute  a  control  of  such  other 
corporation  within  the  meaning  of  section  101  of  the  Railroad  Law  (as  amd.  by 
Laws  of  1897,  chap.  688),  which  prohibits  such  corporation  from  charging 
more  than  five-cent  fares. 

Hence,  one  who  has  been  a  passenger  on  the  cars  of  said  corporation  owning  the 
majority  of  the  stock  in  the  other  corporation,  and  has  paid  a  five-cent  fare, 
cannot  sue  said  corporation  to  recover  the  penalty  for  an  ov(}rcharge  in, fares 
voder  section  39  of  the  Raitroad  Law,  because  he  has  been  refused  a  transfer 
entitling  him  to  ride  on  the  cars  of  the  other  corporation,  and  has  by  it  been 
compellecl  to  pay  another  five-cent  fare. 

The  '* control"  of  railroad  lines  contemplated  by  said  section  101  of  the  Railroad 
Law  means  a  control  of  the  operation  of  the  road  and  not  merely  a  control  of 
the  corporation  or  individuals  who  operate  it  by  reason  of  the  ownership  of  a 
majority  of  the  stock. 

O'Bkien,  p.  J.,  and  Clarke,  J.,  dissented,  with  opinions. 

Appeal  by  the  plaintiff,  Hugh  H.  Senior,  from  an  order  of  the 
Appellate  Term  of  the  Supreme  Court,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  26th  day  of  June,  1905, 
as  resettled  by  an  order  entered  in  said  clerk's  office  ou  the  16th 
day  of  August,  1905,  affirming  a  judgment  of  the  Municipal  Court 
of  the  city  of  New  York  in  favor  of  the  defendant,  disniissing  the 
complaint  upon  the  merits, 

Hampton  D,  Ewing^  for  the  appellant. 

Adrian  H.  Joline^  for  the  respondent. 

Ingraham,  J. : 

The  plaintiff  was  a  passenger  upon  the  defendant's  railroad  on 
Lexington  avenue.    At  Forty-second  street  he  requested  a  transfer 
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from  the  Lexington  avenu^  line  entitling  Liin  to  ride  upon  the 
Forty-second  Street,  Manhattanville  and  St.  Nicholas  Avenue  rail- 
way so  as  to  carry  the  plaintiff  over  that  road  witliout  tlie  payment 
of  additional  fare.  This  demand  was  refused.  Plaintiff  then 
boarded  the  Forty-second  street  car,  but  was  required  to  pay  his 
fare,  and  he  brings  this  action  to  recover  .tlie  penalty  imposed  by 
section  39  of  the  Raih'oad  I^w  (Laws  of  1890,  chap.  565)  for 
a  violation  of  section  101  of  said  statute  (as  amd.  by  Laws  of 
1897,  chap.  G88).  The  complaint  alleges  that  the  railroad  om 
Forty-second  street  was  operated  by  the  Forty-second  Street,  Man- 
hattanville and  St.  Nicholas  Avenue  Railway  Company,  and  that 
the  conductor  thereof  was  in  the  employ  of  the  said  company 
and  one  of  its  servants;  that  the  Forty-second  Street,  Manhattan- 
ville and  St.  Nicholas  Avenue  Railroad  Company  is  a  street 
surface  railroad  corporation,  organized  under  the  laws  of  the 
State  of  New  York  for  the  purpose  of  building,  maintaining  and 
operating  a  road  through,  upon  and  along  certain  streets,  avenues 
and  places  in  the  city  of  New  York,  and  had  an  authorized  capital 
stock  of  82,500,000,  consisting  of  25,000  shares  of  $100  each  ;  that 
the  defendant,  the  New  York  City  Railway  Company,  was  the  owner 
of  an  amount  in  excess  of  ninety  per  cent  of  the  total  shares  of  th« 
capital  stock  of  the  Forty -second  Street,  Manhattanville  and  St. 
Nicholas  Avenue  Railroad  Company,  and  that  by  reason  thereof  it 
controlled  and  managed,  through  the  directors  and  officers  of  said 
Forty -second  Street,  Manliattanville  and  St.  Nicholas  Avenue  Rail- 
road Company,  the  affairs  of  said  company  and  said  railroad  of 
said  company  on  Forty-second  street,  and  that  the  refusal  of  the 
defendant  to  give  the  plaintiff  a  transfer  over  the  said  line  of  street 
railway  on  Forty-second  street  and  to  carry  the  plaintiff  on  said  line 
over  Forty-second  street  without  the  payment  of  additional  fare 
was  in  violation  of  section  101  of  the  Railroad  Law  of  the  State 
of  New  York,  and  that  by  virtue  of  the  provisions  of  the  said 
section  and  also  of  the  provisions  of  section  39  of  the  said  law  the 
defendant  has  become,  and  now  is,  indebted  to  the  plaintiff  in  the 
sum  of  fifty  dollars. 

The  answer  of  the  defendant  admits  that  it  is  the  owner  of  24,698 
shares  of  the  capital  stock  of  the.  Forty-second  Street  Railroad  Com- 
pany, but  that  of  such  stock  10,711  shares  are  held  by  the  Morton 
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Trnst  Company,  subject  to  the  authority  expressed  in  a  certain 
mortgage  made  by  the  Third  Avenue  Railroad  Company  to  the 
Morton  Trust  Company,  as  trustee,  bearing  date  ilay  15,  1900; 
denies  that  by  reason  of  such  stockliolding  it  controlled  or  managed 
through  the  directors  or  otKcers  of  the  Forty-second  Street  Company, 
or  otherwise,  the  aflfairs  of  said  company  or  said  railroad  of  said 
company  on  Forty-second  street,  but,  on  the  contrary,  alleged  that 
the  entire  control,  management  and  operation  of  said  rail  road*  was 
under  the  power  of  the  board  of  directors  duly  elected  by  the  stock- 
holders of  the  company  and  of  the  officers  elected  and  appointed  by 
such  board ;  further  denying  that  the  said  street  surface  railroad  on 
Forty-second  street  and  the  Forty-second  Street,  Manhattan villo 
and  St.  [Nicholas  Avenue  Railroad  Company  was  under  the  control 
of  the  defendant. 

Upon  the  trial  it  was  proved  that  on  the  25th  day  of  June,  1900, 
the  Third  Avenue  Railroad  Company  was  the  owner  of  16,646 
shares  of  the  capital  stock  of  the  Forty-second  Street,  Manhattan ville 
and  St.  Nicholas  Avenue  Railroad  Company  ;  that  on  that  day  this 
stock  was  transferred  to  the  Aforton  Trust  Company,  as  trustee,  and 
keld  by  it  subject  to  the  provision  of  a  mortgage  made  by  the  Third 
Avenue  Railroad  Company,  and  that  there  was  subsequently  trans- 
ferred to  the  Morton  Trust  Company,  as  trustee,  55  additional 
shares  of  the  stock  of  the  said  company,  making  a  total  of  16,701 
shares  which  were  held  by  the  trust  company.  There  was  offered 
in  evidence  a  lease  from  the  Third  Avetme  Railroad  Company  to 
the  Metropolitan  Street  Railway  Company,  dated  April  13,1900, 
by  which  the  Third  Avenue  Railroad  Company  leased  for  999  years 
its  road  extending  from  Park  Row  and  Broadway,  through  Park 
Row,  the  Bowery  and  Third  avenue  to  the  Harlem  river,  and  also  a 
lino  upon  One  Hundred  and  Twenty-iifth  street,  with  certain  real 
estate,  and  also  "  all  easements,  fixtures,  personalty  and  property  of 
every. description  of  the  party  of  the  first  part,"  which  property 
included  the  16,701  shares  of  the  stock  of  the  Forty -second  Street, 
Manhattan  ville  and  St.  Nicholas  Avenue  Railroad  Company  held 
by  the  trust  company,  being  a  majority  of  the  capital  stock  of  the 
company. 

It  was  also  stipulated  that  in  addition  to  tlie  16,701  shares  held 
by  the  Morton  Trust  Company,  as  trustee,  7,5-15  shares  of  the  stock 
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of  the  Forty  second  Street,  Manhattan ville and  St.  Nicliolas  Avenue 
Railroad  Company  were  on  the  16tli  day  of  December,  1902, 
acquired  by  the  Metropolitan  Street  Railway  Company  and  after- 
wards by  the  defendant,  and  this  stock  was  thus  held  prior  to  the 
commencement  of  the  action. 

On  behalf  of  the  defendant  the  'president  of  the  Forty-second 
Street  Company  was  called  as  a  witness  and  testified  tjiat  he  had 
been  president  of  the  company  since  March,  1900,  elected  each  year 
at  the  annual  meeting  of  the  stockholdei^s  j  that  he  was  operating 
the  road  prior  to  March,  1900,  as  superintendent;  that  in  March, 
1900,  the  road  went  into  the  hands  of  a  receiver  and  was  in  the 
possession  of  a  receiver  about  a  year  and  four  months ;  that  at  the 
termination  of  the  receivership  the  witness  was  president  of  the 
road,  and  that  since  then  the  road  has  been  operated  and  controlled 
by  the  directors  and  officers  of  the  road ;  that  the  proceeds  from 
the  operation  of  the  road  were  deposited  in  a  bank  in  the  name  of 
the  Forty-second  Street*  Manhattanville  and  St.  Nicholas  Avenue 
Riiilroad  Company  ;  contracts  for  supplies  are  all  made  by  him  as 
president  and  the  bills  are  paid  by  him  out  of  the  receipts  from  the 
operation  of  the  road  ;  that  there  was  no  physical  connection  between 
the  two  roads.  The  cars  of  the  defendant  line  are  not  run  over  the 
tracks  of  the  Forty-second  Street  Company  and  the  cars  of  the  Forty- 
second  Street  Company  are  not  run  over  any  of  the  tracks  of  the 
defendant  corporation,  and  the  tracks  of  the  two  roads  were  not 
connected.  None  of  the  directors  of  the  defendant  road  were 
directors  of  the  Forty-second  Street  Company.  From  the  facts 
thus  established  it  would  seem  that  these  two  corporations  are 
entirely  distinct,  managed  by  different  officers  and  directors  and  the 
roads  are  operated  as  distinct  and  independent  lines. 

There  are  existing  between  the  roads  no  contract  relations  of  any 
kind ;  the  plaintiff,  however,  claims  that  the  defendant  wa^ bound  to 
issue  a  transfer  which  would  entitle  him  to  a  continuous  ride  over 
the  defendant's  road  and  over  the  Forty-second  street  road,  as  the 
defendant  had  the  ownership  of  a  majority  of  the  stock  of  the 
Forty-second  street  road  Nv^hich  operated  and  controlled  its  own  rail- 
road. A  majority  of  the  stock  of  the  Forty-second  Street  Company 
was  held  by  the  Morton  Trust  Company  as  trustee  to  secure  certain 
bonds  issued  by  the  Third  Avenne  Railroad  Company  who,  at  the 
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time  of  the  issuance  of  these  bonds,  was  the  owner  of  tliis  stock, 
but  under  the  mortgage  the  Third  Avenue  Railroad  Company  had 
reserved  the  right  to  vote  on  this  stock  at  the  election  of  the 
directors  of  the  company  so  long  as  tliere  was  no  default  in  the 
payment  of  the  interest  or  principal  of  the  bonds  to  secure  which 
the  stock  was  pledged  to  the  Morton  Trust  Company.  So  that  at 
the  time  of  the  demand  for  a  transfer  by  the  plaintiff  the  defendant 
had  the  right  to  vote  upon  a  large  majority  of  the  stock  of  the 
Forty-second  StreetCorapany  and  thus  could,  by  means  of  its  voting 
power,  elect  such  persons  trustees  as  it  wished.  It  would  seem  that 
the  minority  stockholders  of  the  Forty-second  street  road  could  have 
objected  to  the  officers  of  that  company  carrying  passengers  over  its 
road  because  they  had  paid  a  fare  upon  the  defendant  road.  The 
Forty-second  street  road  had  secured  no  advantage  because  of  the 
acquisition  by  the  defendant  of  a  majority  of  the  stock  of  the 
Forty-second  street  road ;  nor  was  the  Forty-second  street  road  in 
any  way  bound  to  accept  a  transfer  issned  by  the  defendant  as  fare 
upon  its  road  if  one  had  been  issued  by  the  defendant.  There  was 
no  contract,  lease  or  arrangement  of  any  kind  between  the  two  cor- 
porations. The  Forty-second  Street  Con)pany  had  never  accepted  a 
benefit  under  the  Railroad  Law  by  which  there  was  imposed  upon 
it  the  obligation  to  carry  a  passenger  without  payment  of  fare 
because  such  passenger  had  paid  a  fare  upon  the  defendant's  road. 
The  liability  for.  this  penalty  for  which  the  plaintiff  sues  must 
depend  upon  the  failure  of  the  defendant  corporation  to  perform 
some  duty  imposed  upon  it  by  law.  The  refusal  of  the  officers  and 
employees  of  the  Forty-second  street  road  to  permit  the  plaintiff  to 
ride  upon  its  line  without  paying  the  legal  fare  was  not  the  vio- 
lation of  a  duty  imposed  upon  the  defendant,  imless  it  in  some  way 
was  hound  to  compel  the  Forty -second  street  line  to  transport  a 
passenger  without  payment  of  fare  because  he  had  paid  the  legal 
fare  to  the  defendant  for  a  ride  on  its  road.  The  only  way  that  the 
defendant  could  have  controlled  the  Forty-second  street  line  was 
that  at  the  next  annual. election  it  could  have  elected  dii'cctors  who 
would  obey  the  orders  of  the  defendant.  If  orders  had  been  given 
by  the  defendant  corporation  to  the  Forty-second  street  road  to 
carry  its  passengers  without  payment  of  fare,  the  minority  stock- 
holders would  have  had  the  right  to  ol)jcct  and  to  hold  the  directors 
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and  officers  of  the  Forty-second  Street  Company  to  account  for 
failing  to  perform  their  duties  for  the  benefit  of  tlie  Forty-second 
Street  Company. 

Keeping  in  mind  the  relation  between  tlie  two  companies,  I  think 
that  section  101  of  the  Ilaih-oad  Law,  under  whicli  the  plaintiff 
seeks  to  recover,  does  not  apply.  Section  101  of  the  Railroad  Law 
is  a  part  of  article  4,  relating  to  street  surface  railroads.  That  sec- 
tion, as  amended  by  clmpter  G88  of  the  Laws  of  1897,  provides: 
"No  corporation  constructing  and  operating  a  railroad  under  the 
provisions  of  this  article,  or  of  chapter  two  hundred  and  lifty-two  of 
the  laws  of  eighteen  hundred  and  eighty-four,  shall  charge  any 
passenger  more  than  five  cents  for  one  continuous  ride  from  any 
point  on  its  road,  or  on  any  road,  line  or  branch  operated  by  it,  or 
under  its  control,  to  any  other  point  thereof,  or  any  connecting 
branch  thereof,  within  the  limits  of  any  incorporated  city  or 
village.*'  Section  39  of  the  Railroad  Law  provides  tliat  "any  rail- 
road corporation  which  shall  ask  or  receive  more  than  the  lawful 
rate  of  fare  *  *  ^  shall  forfeit  fifty  dollars,  to  be  recovered 
with  the  excess  so  received  by  the  party  paying  the  same,"  and  the 
])laintiQ  claims  that  the  defendant  received  more  than  the  law^ful 
rate  of  fare  because  the  Foi'ty-sceond  Street  Company  required  him 
to  pay  a  fare  after  he  had  paid  the  defendant  his  fare  on  the 
Lexington  avenue  line,  and  thereby  incurred  this  penalty. 

The  defendant  was  authorized  to  charge  five  cents  to  ride  upon 
its  line  of  raihvay.  It  demanded  and  receiv^ed  from  the  plaintiff 
five  cents  as  his  fare  upon  the  Lexington  avenue  car.  When  he 
got  out  of  that  car  and  got  upon  the  line  of  the  Forty-second  Street 
Company,  the  employee  of  that  company  demanded  and  received 
from  him  five  cents  for  a  ride  upon  tliat  line.  It  wwuld  seem  that 
this  defendant  has  not  charged  or  received  more  than  one  fare. 
There  is  no  evidence  that  the  defendant  profited  in  any  way  by  the 
fare  that  was  paid  to  the  Forty-second  street  road,  or  that  it  had 
authorized  or  directed  that  company  to  charge  or  receive  fare  from 
the  plaintiff  for  using  its  line.  It  had  directly  nothing  to  do  with 
asking  or  receiying  the  fare  that  was  demanded  by  the  employee 
of  the  Forty-second  Street  Company.  It  could  not  carry  the  plaintiff 
upon  the  line  of  the  Forty-second  Street  Company,  for  it  did  rot 
operate  that  line  and  had  no  direct  control  over  its  operation,  and 
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tlie  defendant  did  not  ask  or  receive  any  faro  for  transporting  the 
pidiiitifl  over  the  Forty-second  street  line. 

Section  101  of  the  Raih'oad  Law  (as  amd.  supra)  provides  that 
"  No  corporation  constructing  and  operating  a  railroad  *  ^  ^ 
shall  charge  any  passenger  more  than  live  cents  for  one  continuous 
ride  from  any  point  on  its  road,  or  on  any  road,  line  or  branch  oper- 
ated by  it,  or  under  its  control,  to  any  other  point  thereof,  or  any 
connecting  branch  thereof,  within  the  limits  of  any  incorporated 
city  or  village."  Before  a  street  surface  raih'oad  company  violates 
this  act  it  must  charge  a  passenger  more  than  five  cents  for  a  passage 
over  its  road,  or  a  road,  line  or  branch  operated  by  it  or  under  its  con- 
trol, within  the  limits  of  an  incorporated  city  or  village.  Assuming 
that  the  Forty -second  Street  Company  may  in  a  sense  be  said  to  be 
under  the  control  of  the  defendant  because  it  owns  a  majority  of  the 
stock  of  the  corporation,  still  the  defendant  would  not  be  guilty  of 
charging  excessive  fare  unless  it  charged  a  passenger  for  a  ride  over 
tlie  connecting  road.  The  evidence  is  undisputed  that  the  defendant 
made  no  such  charge,  but  it  seems  to  me  that  the  operation  or 
control  of  a  road  here  spoken  of  necessarily  means  the  control 
of  the  operation  of  the  road,  and  not  merely  a  control  of  the 
corporation  or  individuals  who  operate  it.  A  person  owming  a 
majority  of  stock  in  a  corporation  cannot  be  said  to  be  in  control 
of  the  management  of  the  property  of  the  corporation.  He  has  a 
control  over  the  corporation  so  far  as  he  luvs  the  power  to  elect  its 
directors,  but  the  corporation  is  itself  a  person  and  such  corporation 
actually  owns  and  controls  its  property.  The  provision  hero  does 
not  relate  to  the  control  of  the  corporation  by  its  stockholders,  but 
to  the  control  of  the  operation  of  a  railroad  by  those  charged  with 
that  duty,  as  distinguished  from  the  control  of  a  person  who  oper- 
ates the  railroad.  It  would  be  quite  absurd  to  speak  of  a  person 
owning  a  majority  of  the  stock  of  a  corporation  as  being  the  owner 
of  the  property,  or  as  controlling  the  use  to  which  the  property 
should  be  put.  He  may  be  said  in  a  sense  to  control  the  corpora- 
tion, bnt  the  corporation  itself  owns  its  property  and  controls  and 
manages  it;  and  it  seems  to  mo  that  the  word  "control,"  as  used 
m  section  1«)1  of  the  Railroad  Law  (as  amd.  sujyra)  in  connection 
with  the  word  "  operated,"  as  applying  to  a  corporation  w^iich 
operates  or  controls  another  road,  applies  to  the  direct  operation  or 
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control  of  the  operation  of  tlie  epecific  railroad  sought  to  be  brought 
within  the  provisions  of  the  act,  and  not  to  the  indirect  control  over 
a  corporation  which  owns  tlie  road  hy  its  stockholders.  Each  street 
surface  railroad  corporation  operating  or  controlling  a  railroad  is 
entitled  to  charge  five  cents  for  one  continuous  ride  from  any  point 
on  its  road,  or  on  any  road,  line  or  branch  operated  by  it,  or  under 
its  control,  within  the  limits  of  an  incorporated  city  or  village ;  and 
the  Forty-second  street  road  was  entitled  to  charge  the  plaintiff  five 
cents  for  a  ride  upon  its  road,  operated  ajd  controlled  by  it,  and  the 
defendant  was  authorized  to  charge  the  plaiutiflE  iive  cents  for  a  ride 
on  its  road,  operated  or  controlled  by  it,  and  this  is  just  what  these 
two  corporations  did.  There  wa.s,  therefore,  as  I  view  it,  no  exces- 
sive fare  charged  or  paid,  and  the  Municipal  Court  was  quite  right 
in  refusing  to  award  'the  plaintiff  a  judgment. 

It  follows  that  the  determination  appealed  from  should  be  aflSrmed, 
with  costs. 

Laughlin  and  Houghton,  J  J.,  concurred ;  O'Brien,  P.  J.,  and 
Clarke,  J.,  dissented. 

Clarke,  J.  (dissenting) : 

I  dissent.  The  statute  imposes  a  duty  to  the  public  on  corpora- 
tions which  derive  all  their  powers  and  privileges  from  the  people 
of  the  State,  and  should  be  liberally  construed  in  the  public  interest. 
When  either  of  two  constructions  of  a  statute  is  possible,  "the 
interpretation  must  be  adopted  which  is  most  favorable  to  the 
State.'"  (Mr.  Justice  Harlan,  in  Coosaw  Mining  Co,  v.  South 
CaroUna^  144:  IT.  S.  550,  501 ;  cited  with  ap])roval  in  Mhior  v. 
Fyic  R,  R.  Co.,  171  N.  Y.  573;  C'Reilbj  v.  Brooklyn  Jlelyhfs  R. 
R,  Co.,  95  App.  Div.  2r,l  ;  alfd.,  179  X.  Y.  450.)  "  This  is  a  statute 
extending  the  rights  of  the  individual  and  *  to  the  end  that  public 
convenience  may  be  promoted  '  and  is  to  be  liberally  construed  and 
strictly  enforced  to  accomplish  these  objects,"  said  Mr.  Justice  Wood- 
ward in  J(n}l'i}is  v.  Broolif/n  Ilcujhts  R.  11.  Co.  (l^9  App.  Div.  8), 
construing  section  105  of  cJuipter  505  of  the  Laws  of  1890,  a** 
renuml)ered  suction  104  and  amended  by  chapter  070  of  the  Laws 
of  1892,  in  regard  to  transfers.  In  Grrffjn  v.  Inierurhan  St.  Ry. 
Co.  (179  N.  Y.  447)  Judge  l>AiiTLKTr  said  :  "In  some  of  the  cases 
in    the  lower   courts,    in    construing   section  104  in  regard  to  the 
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liability  of  companies  under  lease  to  grant  transfers  to  passengers, 
the  meaning  of  tlie  words  in  that  connection,  '  to  the  end  that  the 
public  convenience  may  be  promoted  by  the  operation  of  railroads 
embraced  in  such  contract  substantially  as  a  single  railroad  with  a 
single  rate  of  fare,'  have  been  construed  as  a  legislative  intimation 
that  certain  transfers  might  be  demanded  that  would  not  be 
required  in  seeking  to  promote  the  public  convenience.  In  the 
cases  before  us  this  language  establishes  the  propriety  of  the  transfers 
demanded." 

It  appears  that  if  one  road  operates  or  controls  another  by  con- 
tract or  by  lease,  the  transfers  are  demandable.  Is  it  not  the  intention 
that  if  these  intramural  transportation  companies,  enjoying  the  enor- 
mous advantages  of  public  franchises  in  the  public  streets,  combine 
—  in  any  way  —  as  a  consideration  therefor  they  shall  grant  to  the 
public  continuous  trips  at  a  single  fare?  We  cannot  close  our  eyes 
in  these  days  of  great  combinations  of  capital  to  the  facts  in  regard 
to  street  railway  matters  in  New  York  city.  We  cannot  be  blind  to 
the  practical  result  of  open  facts.  It  is  in  evidence  here  that  the 
defendant,  the  New  York  City  Kailway  Company,  owns  24,698 
shares  of  the  25,000  shares  of  the  capital  stock  of  the  Forty-second 
Street  Company.  While  it  is  true  that  each  company  has  a  separate 
board  of  directors,  yet  they  have  a  common  treasurer.  It  seems  to 
me  a  technical,  narrow  and  unreasonable  construction  to  hold  that, 
within  the  meaning  of  this  statute,  the  defendant  does  not  control  the 
Forty-second  Street  Company.  Speaking  after  the  manner  of  men, 
how  long  would  the  nominal  board  of  directors  of  that  company 
remain  in  office  if  they  ran  counter  to  the  wishes  or  directions  of 
the  owner  of  ninety-nine  per  cent  of  the  stock  ?  The  very  title 
papers  of  the  defendant  express  this  relationship  of  control  where 
one  company  owns  a  sufficient  amount  of  the  stock  of  another. 
The  indenture  between  the  Third  Avenue  Railroad  Company  and 
tiie  Metropolitan  Street  Railway  Company  of  April  13,  1900,  uses 
this  language  :  "  And  whereas,  the  party  of  the  first  part  is  the  lawful 
owner  of  the  following  amounts  of  the  capital  stock  of  the  follow- 
ing named  railroad  companies  (hereinafter  referred  to  as  *  Controlled 
Companies'),  all  of  which  are  operating  or  were  organized  to 
operate  street  railroads  in  said  City  of  New  York,"  etc.,  and  among 
these  is  the  stock  of  the  Forty-second  Street  Railroad  Company, 
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and  throughout  the  lease  it  is  referred  to  as  a  *^  controlled  com- 
pany." In  the  mortgage  from  the  Third  Avenue  Eailroad  Company 
to  the  Morton  Trust  Company  the  same  language  is  used.  There 
seemed  to  have  been  no  doubt  in  the  minds  of  the  draftsmen  of  those 
instruments,  or  of  the  officers  who  executed  them,  as  to  whether 
the  ownership  of  the  stock  did  not  carry  with  it  the  control  of  the 
company. 

In  Fanner^  Loan  &  Trust  Co.  v.  New  York  <fe  Northern  R.  Go. 
(150  N.  Y.  410,  425)  it  was  said  :  "  The  clear  and  legitimate  infer- 
ence to  be  drawn  from  the  circumstances  proved  in  this  case  is  that 
after  the  New  York  Central  and  Hudson  Kiver  Railroad  Company 
purchased  a  majority  of  the  stock  and  bonds  of  the  New  York  and 
Northern  Railway  Company,  it  controlled  its  officers  and  directors 
as  fully  and  completely  as  though  they  had  been  elected  by  its 
votes.  *  *  *  Indeed,  it  is  a  matter  of  common  knowledge  that 
where  the  ownership  of  a  majority  of  the  stock  of  such  a  corpora- 
tion changes,  the  board  usually  changes,  unless  its  members  are 
already  in  harmony  with  the  policy  of  the  purchasers."  In 
Pearsall  v.  Great  Northern  Railway  (161  U.  S.  646),  in  con- 
sidering acts  of  the  Legislature  of  Minnesota  prohibiting  railroad 
corporations  from  consolidating  with,  leasing  or  purchasing,  or  in 
any  other  way  becoming  the  owner  of  or  controlling  any  other  rail- 
road corporation,  or  the  stock,  franchises  or  rights  of  property 
thereof  having  a  parallel  or  competing  line,  Mr.  Justice  Brown 
said :  "As  the  Northern  Pacific  road  also  controls,  by  its  own  con- 
struction and  by  the  purchase  of  stock  other  roads  extending  from 
the  Mississippi  River  to  the  Pacific  Ocean,  *  *  *  the  fact 
that  one-half  of  the  capital  stock  of  the  reorganized  company  is  to 
be  turned  over  to  the  shareholders  of  "the  Great  Northern,  which  is, 
in  turn,  to  guarantee  the  payment  of  the  reorganized  bonds,  is 
evidence  of  the  most  cogent  cliaracter  to  show  that  nothing  less 
than  a  purchase  of  a  controlling  interest,  and  practically  the  absolute 
control,  of  the  Northern  Pacific  is  contemplated  by  the  arrange- 
ment. With  half  of  its  capital  stock  already  in  its  hands,  the  pur- 
chase of  enough  to  make  a  majority  would  follow  almost  as  a 
matter  of  course,  and  the  mastership  of  the  Northern  Pacific  would 
be  assured." 

In  United  States  v.  Northern  Securities  Co.  (120  Fed,  Rep. 
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721)  the  court  was  construing  a  public  statute.  Tliere,  as  in  the 
case  at  bar,  the  subsidiary  companies  liad  complete  organizations 
and  kept  up  completely  their  separate  entities.  The  Circuit  Court 
said:  "It  will  not  do  to  say  that  so  long  as  each  railroad  company 
has  its  own  board  of  directors,  they  operate  independently  and  are 
not  controlled  by  the  owner  of  the  majority  of  their  stock.  It  is 
the  common  experience  of  mankind  that  the  acts  of  corporations 
are  dictated  and  that  their  policy  is  controlled  by  those  who  own 
the  majority  of  their  stock.  Indeed,  one  of  the  favorite  methods 
in  these  days,  and  about  the  only  method,  of  obtaining  control  of  a 
corporation,  is  to  purchase  the  greater  part  of  its  stock.  *  *  "^  So 
long  as  directors  are  chosen  by  stockholders,  tlie  latter  will  neces- 
sarily dominate  the  former,  and  in  a  real  sense  determine  all 
important  corporate  acts."  On  appeal  to  the  Supreme  Court  (193 
U.  S.  328)  the  court  said :  "  The  Circuit  Court  was  undoubtedly 
right  when  it  said  —  all  the  judges  of  that  court  concurring  -  that 
the  combination  referred  to  *  led  inevitably  to  the  following  results : 
Firstj  it  placed  the  control  of  the  two  roads  in  the  hands  of  a  single 
person,  to  wit,  the  Securities  Company,  by  virtue  of  its  ownership 
of  a  largo  majority  of  the  stock  of  the  companies.' "  Mr.  Justice 
Brewer,  concurring,  in  speaking  of  the  Northern  Securities  Com- 
pany, said  :  "  It  is  an  artificial  person,  created  and  existing  only  for 
the  convenient  transaction  of  business.  In  this  case  it  was  a  mere 
instrumentality  by  which  separate  railroad  properties  were  combined 
under  one  control." 

My  conclusion  is  that  the  defendant  controls  the  Forty-second 
street  road  as  much  as  if  the  boards  of  directors  were  identical,  as  if 
it  ha<l  a  lease  or  a  traffic  contract  or  owned  every  share  of  the  stock. 
The  determination  of  the  Appellate  Term  should  bo  reversed. 

O'Brien,  P.  J.,  concurred. 

Lacohlin,  J.  (concurring)  : 

By  permitting  one  street  railway  corporation  to  own  a  controlling 
interest  in  the  stock  of  another,  competition  is  more  or  less  stifled, 
and  it  would  seem  that  there  should  be  an  interchange  of  transfers 
80  that  passengers  may  make  a  continuous  journey  in  one  general 
direction  over  both  lines  for  a  single  fare.  The  remedy,  however, 
App.  Div.— Vol.  CXI.        4 
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must  be  found  in  the  Legislature.  It  will  not,  in  my  opinion,  do 
for  the  courts  to  hold  that  the  directors  elected  by  the  corporation 
owning  a  majority  of  the  stock  are  subservient  to  that  corporation, 
and  are  in  all  cases  justified  in  carrying  out  its  wishes  so  that  it  may 
be  said  to  control  the  other  corporation. 

Determination  affirmed,  with  costs. 


Alfred  Urbansky,  Appellant,  v.  George  P.  Shirmer  and  Michael 
J.  Hand,  Respondents. 

First  Department,  February  9,  1906. 

Specific  performance  —  when  prior  false  representations  of  plaintiff 
waived  by  defendant  —  when  promise  to  assign  mortg^age  Shown  by 
promise  to  deliver  same  —  adequate  remedy  at  law  not  pleaded  —  ten- 
der— when  plaintiff  not  bound  to  accept  offer  to  return  consideration. 

When,  in  an  action  for  tlie  specific  performance  of  a  contract  to  assign  a  mort- 
gage, it  is  shown  that  though  the  defendant  had  made  a  former  agreement  to 
execute  releases  of  said  mortgage  on  the  false  representation  of  the  plaintiff 
that  he  was  the  owner  of  the  mortgaged  premises,  the  defendant,  subsequent 
to  the  discovery  of  the  fraiid,  has  agreed  to  assign  the  mortgage  and  has 
accepted  the  consideration,  there  is  a  waiver  of  the  prior  fraud  of  the  plaintiff 
and  he  is  entitled  to  specific  performance  or  damages  for  a  breach  of  contract. 

A  promise  by  the  holder  of  a  mortgage  on  delivering  a  release  thereof  that  he 
will  also  deliver  the  bond  and  mortgage  when  he  finds  it,  is  an  agreement  to 
assign  the  same,  for  title  to  a  bond  and  mortgage  c^n  pass  by  delivery. 

In  an  action  for  specific  performance,  the  defense  that  the  plaintiff  has  an 
adequate  remedy  at  law  must  be  pleaded  to  be  available. 

In  such  action  the  plaintiff  is  not  bound  to  accept  a  tender  by  the  defendant  of 
the  consideration  paid,  but  may  insist  upon  specific  performance  or  damages 
for  the  breach  of  the  contract. 

Appeal  by  tlie  plaintiff,  Alfred  Urbansky,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  2Sth  day  of 
January,  1905,  upon  tlie  decision  of  tlie  court,  rendered  after  a  trial 
at  the  New  York  Special  Term,  dismissing  the  complaint  upon 
the  merits. 

Isaac  L,  MiUsr^  for  the  appellant. 
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Oscar  C.  Kunse^  for  the  respondent  Shirmer. 

So»wdl  H,  GarpenteVy  for  the  respondent  Hand. 

Ingbaham,  J. : 

The  facts  in  this  case  are  peculiar.  The  plaintiff  for  some  reason 
was  desiroas  of  obtaining  the  assignment  of  a  bond  and  mortgage 
held  by  the  defendant  Shirmer  on  certain  property  in  the  city  of 
New  York  owned  by  the  defendant  Hand.  The  plaintiff  testified 
that  he  met  Shirmer  in  the  month  of  June,  1904,  and  told  him  that 
as  the  iSrst  mortgages  on  the  lots  at  Bay  Chester  and  Pelham  Park 
on  which  he  (Shirmer)  held  second  mortgages  were  being  fore- 
closed, his  second  mortgages  would  be  wiped  out,  and,  "  providing 
he  would  take  little  for  any  of  his  mortgages,  I  would  probably 
consider  buying  them."  Shirmer  asked  the  plaintiff  if  he  knew 
the  particular  lots  he  referred  to ;  plaintiff  replied  no,  but  that  he 
would  let  him  know  by  letter.  Subsequently  plaintiff  sent  Shirmer 
a  letter,  dated  June  3,  1904,  as  follows : 

"  Dear  Sib. —  The  lots  I  referred  to  when  I  spoke  to  you  to-day 
are  as  follows  : "  (Then  a  number  of  lots  are  named,  and  the  letter 
continues) :  "  Now  kindly  state  the  lowest  possible  figure  on  each 
bunch  separate,  and  if  your  figures  are  low  enough  it  will  not  take 
me  long  to  let  you  know  what  can  be  done." 

In  reply  to  this  letter  the  defendant  Shirmer  wrote  to  the  plaintiff 
on  June  eighth,  as  follows : 

"Dear  Sir. —  I  submit  the  following: "  (and  there  follow  a  num- 
ber of  lots;  the  lots  in  qiiestion  being  lots  5  to  10,  inclusive,) 
"  release  price  $040 ;  will  take  cash  now  $500." 

In  reply  the  plaintiff  wrote  to  the  defendant  that  he  would  buy 
^he  third  parcel  or  bunch,  which  included  lots  5  to  10  inclusive,  for 
1^225  and  that  he  would  be  ready  to  pay  in  cash  before  the  fifteenth 
instant.  Subsequently  to  this  letter  the  defendant  called  upon  the 
plaintiff  and  said  he  wanted  $500,  to  which  plaintiff  replied  that  it 
was  no  use  talking,  that  he  had  given  the  figures  he  would  pay,  and 
in  cjise  defendant  wanted  that,  very  well  and  good,  and  if  not,  to 
drop  the  matter.  Subsequently  an  agreement  resulted,  the  plain- 
tiff paid  the  defendant  $25,  and  the  defendant  made  out  and 
delivered  to  plaintiff  a  memorandum,  as  follows : 
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"  $25.00  K  Y.,  June  10,  1904. 

"Received  of  Alfred  Urbansky,  Twenty-five  dollars  on  account 

of  Three  hundred  and  twenty-five  dollars  to  be  paid  in  full  for 

release  of  lots  5,  6,  7,  8,  9,  10,  35,  36  and  37,  Block  32,  Baychester, 

from  lien  of  second  mortgage  to  be  closed  on  or  before  June  15, 

1904,  at  104  East  32nd  St.,  at  10  a.  m. 

'^  GEO.  P.  SHIRMER." 

This  agreement  was  carried  out  on  June  fifteenth  by  the  plaintiff 
paying  to  the  defendant  the  balance  of  the  $225,  when  he  received 
from  Shirmer  a  satisfaction  piece  of  the  mortgage  covering  these 
si.K  lots.  The  plaintiff  testified  that  when  tliis  satisfaction  piece  was 
tendered  to  him  he  stated  that  he  was  not  lookiiig  for  a  satisfaction 
piece,  that  he  wanted  an  assignment,  and  that  Shirmer  said  that  ho 
did  not  bargain  to  give  an  assignment;  that  the  agreement  called 
for  a  release  and  that  he  did  not  know  that  those  lots  were  separate, 
that  it  was  a  separate  mortgage.  Plaintiff  testified  that  at  this  con- 
versation Shirmer  promised  to  give  the  plaintiff  an  assignment  if  he 
wanted  it  and  agreed  to  deliver  the  bond  and  mortgage  to  plaintiff. 
The  plaintiff  accepted  the  satisfaction  piece  and  paid  the  bahince, 
$200.  At  the  same  time  Shirmer  gave  the  plaintiff  a  receipt,  dated 
June  15,  1904,  as  follows : 

"Received  of  Alfred  Urbansky  the  sum  of  Two  hundred  and 

twenty-five  dollars  for  satisfaction  piece  of  Mtg.  upon  lots  5  to  10 

inclusive.  Block  32,  Baychester. 

"  GEO.  P.  SHIRMER.'' 

It  was  also  proved  that  on  tlie  14th  day  of  June,  1904,  the  day 
before  the  payment  of  the  $200  and  the  delivery  of  the  satisfaction 
piece,  Sliirmer  executed  an  assignment  of  this  mortgage  and  bond 
to  Hand,  the  owner  of  tlie  property,  which  was  recorded  on  tlic 
twentieth  day  of  June.  Tliere  was  also  introduced  in  evidence  an 
agreement  between  Shirmer  and  Hand  dated  June  twentieth,  wliieli 
recited  tlie  delivery  of  the  satisfaction  piece  of  the  mortgage  to  the 
plaintiff  and  the  payment  by  the  plaintifl^of  $225,  and  it  was  agreed 
that  $225  of  the  $450  that  Hand  paid  for  the  assignment  of  the 
mortgage  should  be  deposited  to  pay  any  and  all  expenses  of  any 
litigation  that  might  arise  by  reason  of  the  giving  of  the  said 
satisfaction  piece. 
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Phiiiitill  liaviijg  rested,  Shirmer  testified  on  his  own  behalf  that 
the  phiiiitifiE  called  upon  him  and  claimed  to  be  the  owner  of  the 
1  >ts  and  wanted  to  obtain  a  release  of  these  six  lots,  and  that  in  con- 
sequence of  the  statement  of  the  plaintiff  that  he  was  .the  owner  of 
the  lots,  the  arrangement  about  this  satisfaction  piece  was  made ; 
that  between  the  tenth  and  fifteenth  of  June  the  plaintiff  wrote  to 
Shirmer  asking  for  an  assignment  of  the  mortgage  on  these  six  lots 
which  Shirmer  refused  to  give ;  that  he  saw  the  plaintiff  on  the 
thirteenth  and  at  that  time  plaintiff  stated  that  he  wanted  an  assign- 
ment and  not  a  release,  to  which  Shirmer  replied  that  he  would  not 
give  it,  as  he  had  not  agreed  to  give  it,  and  w^ould  only  give  what 
he  a^^reed  to  give.  Plaintiff  said  he  was  not  satisfied  with  that  and 
wanted  an  assignment.  Shirmer  then  said,  "  very  well,  we  had 
l)etter  call  the  transaction  off;  I  will  return  the  money  to  you  and 
enough  in  addition  to  pay  you  for  your 'trouble,  and  we  will  cancel 
the  agreement."  After  this  interview,  on  June  fourteenth  Shirm^  r 
had  an  interview  with  the  defendant  Hand,  the  owner  of  the  'ots 
covered  by  the  mortgage,  and  then  gave  Hand  an  assignment  of  the 
mortgage  covering  these  six  lots.  After  giving  the  assignment  of 
the  mortgage  to  Hand  on  the  fourteenth,  Shirmer  gave  a  satisfac- 
tion of  the  mortgage  to  the  plaintiff  on  the  fifteenth.  Subsequent'y 
Shirmer  testified  that  it  was  on  the  twentieth  that  he  delivered  tl:e 
assignment  to  the  defendant  Hand,  having  before  that  received 
$225  from  the  plaintiff  for  which  lie  had  given  him  a  satit^facti(  n 
of  the  mortgage,  and  that  lie  promised  to  give  to  the  plaintiff  the 
bond  and  mortgage  in  case  he  found  them. 

After  the  testimony  was  in  the  court  announced  that  it  would 
give  judgment  in  favor  of  the  plaintiff,  and  adjourned  the  trial  until 
the  following  Monday,  when  the  defendant  Shirmer  appeared  in 
court  and  tendered  'to  the  plaintiff  the  sum  of  $225  that  he  had 
received  from  him  and  which  plaintiff  refused  to  accept,  whereupon 
the  court  found  that  the  making  of  this  agreement  whereby  the 
defendant  agreed  to  release  to  the  plaintiff  these  six  lots  from  the 
lien  of  the  mortgage  for  the  sum  of  $225  was  based  upon  repre- 
sentations made  by  the  plaintiff  that  he  w^as  the  owner  of  the  lots, 
and  that  the  plaintiff  also  falsely  and  fraudulently  stated  and  repre- 
sented that  he  was  making  or  had  made  arrangements  with  the 
owner  of  a  prior  mortgage  covering  said  lots  to  secure  a  release  of 
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said  lots  from  the  lien  of  said  mortgage  ;  that  the  defendant  Shirmer 
believed  the  said  representations  of  the  plaintiff  to  be  true,  and 
relied  thereon,  and  was  thereby  induced  to  execute  and  deliver  said 
agreement  to  release  said  lots  from  the  lien  of  said  mortgage  ;  that 
between  the  tenth  and  fifteenth  days  of  June  it  was  discovered  that 
the  lots  had  been  released  from  the  prior  mortgage  and  that  the 
mortgage  covering  the  said  six  lots  was  a  separate  mortgage ;  that 
thereupon,  and  before  the  defendant  Shirmer  learned  that  the 
aforesaid  representations  made  by  the  plaintiff  were  not  true,  the 
defendant  Shiriner,  believing  the  said  representations  to  be  true, 
was  induced  to  modify  said  agreement  and  to  substitute  a  satis- 
faction piece  of  said  last-mentioned  mortgage  in  the  place  and  stead 
of  a  release  as  to  tiie  said  lots  so  numbered  5  to  10,  inclusive ;  that 
on  June  fifteenth  Shirmer  informed  the  plaintiff  that  the  repre- 
sentations made  by  the  plaintiff  to  Shirmer  were  false  and  there- 
upon Sliirmer  offered  to  cancel  said  agreement  and  tendered  to  said 
plaintiff  in  cash  the  amount  of  money  paid  by  the  plaintiff  on 
account  thereof,  but  that  plaintiff  refused  to  cancel  said  agreement 
or  to  accept  the  money  tendered  and  demanded  an  assignment  of 
the  said  mortgage,  which  the  defendant  Shirmer  refused  to  give ; 
that  thereupon  the  plaintiff  threatened  the  defendant  Shirmer  with 
a  suit  if  he  failed  to  carry  out  said  agreement,  and  the  defendant 
Sliirmer,  because  of  such  threat,  tliereupon  delivered  to  the  plaintiff 
the  satisfaction  [)iece  of  said  mortgage  of  defendant  Hand  and  wife, 
and  said  plaintiff  accepted  said  satisfaction  piece  in  full  settlement 
and  satisfaction  of  said  agreement  between  plaintiff  and  defendant 
Shirmer,  and  paid  tlie  defendant  Shirmer  the  amount  required  to  be 
p.iitl  under  said  agreement,  viz.,  $200 ;  that  thereafter  and  on  the 
20tlr  day  of  June,  1904,  defendant  Shirmer,  at  the  request  of  the 
defendant  Hand,  who  was  then  and  still  is  the  owner  of  the  said 
lots,  by  an  assignment  in  writing  bearing  date  on  that  day,  assigned 
and  transferred  to  the  said  defendant  Hand  all  his  interest  in  the 
said  mortgage  given  by  said  Hand  and  his  wife  to  said  defendant 
Shirmer,  and  received  from  said  defendant  Hand  for  the  same  the 
sum  of  $440,  and  that  at  the  time  of  the  delivery  of  the  said  assign- 
ment the  defendant  Hand  had  full  knowledge  of  the  delivery  of  the 
said  satisfaction  piece  from  the  defendant  Shirmer  to  the  plaintiff. 
And  as  a  conclusion  of  law  the  court  found  that  by  reason  of  the  fraud 
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the  plaintrff  was  not  entitled  to  any  judgment  in  his  favor ;  where- 
upon judgment  was  directed  in  favor  of  the  defendants,  with 
separate  costs  against  tlie  plaintiff. 

It  is  evident  that  this  judgment  cannot  be  sustained  on  the 
ground  that  the  contract  was  avoided  by  reason  of  the  fraudulent 
representations  made  to  the  defendant  when,  after  the  defendant 
Shiriner  knew  that  the  representations  were  false,  instead  of  repu- 
diating the  contract,  he  carried  it  out  and  received  the  balance  of 
the  consideration  which  the  plaintiff  had  agreed  to  pay.  Assuming 
that  the  original  agreement  for  the  release  of  this  mortgage  was 
induced  by  fraudulent  representations,  upon  the  discovery  of  the 
fnind  the  defendant  had  the  right  to  repudiate  the  contract  and 
refuse  to  be  bound  by  it,  but  also  had  the  right  to  carry  it  out. 
His  attempted  repudiation  having  been  refused  by  the  plaintiff,  he 
then  accepted  the  consideration  paid  by  the  plaintiff  for  the  com- 
pletion of  the  contract,  and  he  was  then  bound  by  it.  The  plain- 
tiff swears  that  the  defendant  agreed  to  assign  these  mortgages, 
but  the  correspondence  somewhat  negatives  this  testimony,  as  by  the 
writings  all  that  the  defendant  agreed  to  do  was  to  release  the  mort- 
gage upon  these  lots.  The  defendant  Sliirmer  according  to  his  own 
te:5timony,  after  he  had  knowledge  that  the  representations  were 
false,  delivered  the  satisfaction  piece  to  plaintiff,  received  the  $200, 
and  agreed  to  deliver  the  bond  and  mortgage  when  he  found  it.  A 
delivery  would  be  a  transfer  of  the  bond  and  mortgage,  and  if  this 
agreement  for  which  Sliirnier  received  $225  had  been  carried  out, 
it  would  vest  in  the  plaintiff  a  valid  title  to  the  bond  and  mortgage. 
Hand  wjis  informed  of  this  agreement  with  the  plaintiff,  and  received 
from  the  defendant  Shirmer  an  assignment  of  the  bOnd  and  mort- 
gage, although  the  original  bond  and  mortgage  itself  do  not  seem  to 
have  been  delivered.  The  defendant  Hand's  right  to  the  mortgage 
was,  therefore,  subject  to  the  plaintiff's  right,  whatever  it  was,  under 
liis  agreement  with  Shirmer.  It  seems  to  me,  on  the  undisputed 
evidence,  that  Ijie  plaintiff  was  entitled  to  a  transfer  of  this  bond  and 
mortgage.  The  conceded  agreement  of  Shirmer  to  execute  a  release 
or  satisfaction  piece  of  the  mortgage  and  to  deliver  the  bond  and 
mortgage  when  he  found  them  would  vest  in  the  plaintiff  a  good 
title  to  the  bond  and  mortgage,  and  as  the  plaintiff  stood  upon  his 
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rights  under  that  agreement  there  is, no  reason  why  he  is  not  entitled 
to  a» specific  enforcement  of  it. 

The  only  real  defense  that  th^  defendant  would  have  was  one  not 
pleaded  or  taken  on  the  trial,  and  this  was  that  the  plaintiff  had  a 
complete  remedy  at  law  by  an  action  for  the  damages  sustained  by 
a  breach  of  the  contract  in  failing  to  deliver  the  bond  and  mort- 
gage. In  such  a  case  he  would  have  been  entitled  to  recover  the 
value  of  the  bond  and  the  mortgage  which  would  presumably  be  its 
face  value  ;  but  that  defense  was  not  pleaded  and  the  case  was  not 
tried  on  that  theory.  If  that  point  had  been  taken  on  the  trial  the 
plaintiff  then  would  have  been  entitled  to  have  the  action  continued 
as  one  at  law  to  recover  his  damages,  and  if  the  defendant  demanded 
a  jury  trial,  sent  to  the  Trial  Term  for  tliat  purpose  to  be  tried. 
The  effect  of  this  judgment  is  that  the  plaintiff  was  not  entitled  to 
recover  under  the  contract,  as  it 'was  obtained  by  fraudulent  rep- 
retientations,  but  as  Shirmer  had,  after  full  knowledge  of  the  fraudu- 
lent representations,  affirmed  the  contract  when  it  was  sought  to  be 
enforced,  he  was  not  entitled  to  have  the  complaint  dismissed  upon 
that  ground.  The  plaintiff  was  not  bound  to  accept  in  discharge  of 
his  right  to  enforce  the  contract  the  amount  that  he  had  paid  to 
Shirmer,  but  was  entitled  to  insist  that  the  contract  should  be  either 
specifically  enforced  or  that  he  recover  the  damages  sustained  by 
him  by  reason  of  Shirmei^'s  refusing  to  perform  it. 

It  follows  that  the  judgment  appealed  from  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

O'Brien,  P.  J.,  McLaughlin,  Laughlin  and  Clakke,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Digitized  by 


Google 


Uhlfelder  v.  Palatine  Insurance  Co.,  Limited.  57 


App.  Div.]  First  Department,  February,  1906. 

Simon  Uhlfelder,  Appellant,  v.  The  Palatine  Insurance  Com- 
pany, Limited,  of  Manchester,  England,  Respondent. 

First  Department,  February  9,  1906. 

Fire  insurance  —  when  mortgagor  who  bids  in  property  on  foreclosure 
entitled  to  indemnity  for  loss  accruing  prior  to  delivery  of  deed  — 
measure  of  damages  when  mortgagee  assigns  part  interest  in  bid 
before  loss  by  fire. 

On  the  execution  of  a  mortgage  the  title  remains  in  the  mortgagor,  and  the  mort- 
gagee, though  he  bid  in  the  property  on  foreclosure,  has  merely  a  lien  until 
such  time  as  a  formal  conveyance  by  the  referee  vests  him  with  title. 

Hence,  when  such  mortgaged  property  is  insured,  "loss,  if  any,  payable  to 
*  *  *  mortgagee  as  interest  may  appear,"  and  it  is  provided  that  the  insur- 
ance shall  not  be  invalidated  by  foreclosure  or  other  proceedings  or  notice  of 
sale,  nor  by  any  change  in  the  title,  such  mortgagee  is  entitled  to  be  indemni- 
fied for  damage  to  his  interest  as  mortgagee  by  a  fire  which  occurred  after  the 
date  he  had  bid  in  the  property  on  foreclosure,  but  before  the  delivery  of  the 
deed  by  the  referee. 

It  9eerM,  that  had  the  property  been  bid  in  before  the  fire  by  another  party, 
the  mortgagee  could  not  have  recovered  from  the  insurance  company  as  the 
property,  at  its  full  value,  would  have  been  applied  to  the  extinguishment  of 
the  debt. 

When,  liowever,  such  mortgagee,  before  the  fire  and  prior  to  the  delivery  of  the 
deed,  has  assigned  two-thirds  of  his  bid  to  others,  the  damage  to  his  security 
by  such  fire  is  one-third  of  the  total  damage  to  the  property.  - 

Appeal  by  the  plaintiff,  Simon  Uhlfelder,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Xew  York  on  the  15th  day  of  Novem- 
ber, 1904,  upon  the  decision  of  the  court,  rendered  after  a  trial 
before  the  court  without  a  jury  at  the  Kew  York  Trial  Term,  dis- 
missing the  complaint  upon  the  merits, 

Gihsoti  Putzdy  for  the  appellant. 

John  Notman^  for  the  respondent. 

Ingraham,  J. : 

This  action  was  tried  before  the  court  without  a  jury,  the  facts 
not  being  in  dispute.  The  action  is  on  a  policy  of  insurance  by 
which  the  defendant  agreed  to  insure  one  William  Reichert  for  the 
term  of  three  years  from  the  5th  day  of  March,  1900,  at  noon,  to 
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the  5th  day  of  March,  1903,  at  noon,  agdnst  all  direct  loss  or 
damage  by  fire  to  an  amount  not  exceeding  $3,000  on  a  certain 
brick  building,  including  all  fixtures  and  improvements  contained  in 
or  attaclied  thereto,  situated  at  No.  319  East  Seventieth  street,  city 
of  New  York,  loss,  if  any,  payable  to  Siuion  Uhlfelder,  mortgagee, 
as  interest  miglit  appear,  subject  to  clause  attached.  The  clause 
attached  is  as  follows :  "  Loss  or  damage,  if  any,  under  this  policy 
shall  be  payable  to  Simon  Uhlfelder,  as  mortgagee  (or  trustee)  as 
interest  may  appear,  and  this  insurance,  as  to  the  interest  of  the 
mortgagee  (or  trustee)  only  therein,  shall  not  be  invalidated  by  any 
act  or  neglect  of  the  mortgagor  or  owner  of  the  within  described 
property,  nor  by  any  foreclosure  or  other  proceedings  or  notice  of 
sale  relating  to  the  property,  nor  by  any  change  in  the  title  or 
ownership  of  the  property." 

The  court  found  that  on  January  1,  1901,  William  Reichert 
bought  from  the  plaintiff  Simon  Uhlfelder  the  premises  319  East 
Seventieth  street  in  the  city  of  New  York,  subject  to  a  first  mort- 
gage of  $12,000  held  by  the  New  York  Savings  Bank,  giving  at 
the  same  time  a  purchase-money  mortgage  of  $5,000  ;  and  that  in 
July,  1901,  the  plaintiff  assigned  a  one-third  interest  in  this  second 
mortgage  of  $5,000  to  Emma  Weinberg ;  that  Reichert  defaulted 
in  the  payment  of  interest  on  this  second  mortgage,  whereupon  the 
plaintiff  and  tiie  said  Emma  Weinberg  commenced  an  action  to 
foreclose  the  said  mortgage  making  Reichert  a  party  defendant.  In 
that  action  a  judgment  of  foreclosufe  and  sale  of  the  premises  was 
entered  and  in  pursuance  of  that  judgment  the  premises  were  sold 
at  public  auction  on  the  IGth  day  of  February,  1903,  by  the  referee 
then  appointed,  at  which  sale  the  premises  were  knocked  down  to 
plaintiff  by  the  referee  for  $3,000  and  the  usual  memorandum 
of  sale  was  signed.  At  the  time  of  the  sale  the  amount  due  on  this 
mortgage  was  $5,410,  the  result  of  the  sale  being  that  there  was  a 
deficiency  amounting  to  $2,549.56.  Immediately  after  the  sale  the 
plaintiff  assigned  a  one-third  interest  in  his  bid  to  Emma  Weinberg, 
and  one-third  to  Isaac  Ileilbrun.  The  referee,  by  a  deed  dated 
March  16,  1903,  conveyed  the  premises  to  the  plaintiff  Uhlfelder, 
Emma  Weinberg  and  Isaac  Ileilbrun  as  tenants  in  common,  the 
consideration  being  $3,000,  the  amount  bid  at  the  sale.  This  deed 
was  not  delivered  until  some  time  in  June,  and  was  recorded  June 
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23,  1903.  On  the  morning  of  March  5,  1903,  after  the  sale,  but 
before  tlie  time  fixed  for  the  referee's  deed,  the  building  on  the 
premises  covered  by  the  mortgage  and  the  policy  of  insurance 
issued  by  tlie  defendant  was  damaged  by  fire  to  the  extent  of 
$2,900,  and  this  action  was  brought  to  recover  the  damage  sustained 
by  the  plaintiff  as  mortgagee. 

The  plaintiff,  having  prior  to  the  fire  assigned  two-thirds  of  his 
interest  under  the  bid,  was  entitled  to  receive  and  did  receive  from 
the  referee  a  conveyance  of  an  undivided  third  of  the  property. 
He,  therefore,  received  an  undivided  third  of  this  property,  reduced 
in  value  by  the  amount  of  the  loss  by  fire.  lie,  therefore,  sustained 
actual  damage  to  the  extent  of  one-third  that  the  building  on  the 
property  was  damaged,  which  would  be  $9G6.66.  The  court,  after 
finding  the  foregoing  facts,  found  "  that  the  plaintiff  sustained  no 
loss  or  damage  by  the  aforesaid  fire  to  his  mortgagee  interest  in  said 
property,  but  received  and  was  credited  with,  on  such  foreclosure 
sale,  his  full  two-thirds  proportion  of  the  capacity  of  the  mortgaged 
premises  in  their  undamaged  condition  before  the  fire  to  respond  to 
the  mortgage  debt,  and  the  security  furnished  by  the  said  property 
for  the  plaintiff's  mortgage  debt  was  fully  realized  by  him  and  was 
in  nowise  affected  by  the  aforesaid  fire; "  and,  as  a  conclusion  of 
law,  "that  the  policy  of  insurance  in  suit  only  indemnified  the 
plaintiff  against  any  diminution  by  fire  in  the  capacity  of  the  mort- 
gasjed  premises  to  respond  to  his  mortgage  debt,  and  that  as  the 
proof  shows  that  such  capacity  was  in  nowise  affected  or  lessened 
by  the  fire  referred  to,  but  the  full  consideration  of  the  foreclosure 
sale  before  the  happening  of  the  fire  having  been  duly  paid,  the 
plaintiff  has*failed  to  establish  any  loss  or  damage  to  his  mortgagee 
interest  covered  by  the  policy  in  suit  by  the  said  fire,"  and  directed 
judgment  dismissing^  the  complaint  on  the  merits. 

The  real  position  in  which  the  plaintiff  found  himself  was  that 
he  had  received  in  part  payment  of  his  mortgage  one-third  of  a 
building  that  had  been  damaged  by  fire.  Tlie  defendant  had  insured 
him  against  loss  or  dapage  by  a  fire  to  the  building;  but  it  is  said 
that  he  cannot  recover  because  the  relation  of  the  mortgagee  to  the 
property  after  the  sale  and  before  the  formal  delivery  of  the  referee's 
deed  had  changed,  and  that,  therefore,  he  sustained  no  damage.  It 
seems  to  rae,  however,  that  the  mortgaojee's  interest  in  the  property 
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was  not  substantially  changed  in  consequence  of  the  entry  of  the 
judgment  of  foreclosure  and  the  formal  sale  of  the  property  by  the 
referee.  We  are  deahug  with  an  actual  situation  which  exivsts  by 
reason  of  the  legal  relations  between  the  mortgagor  and  the  mort- 
gagee. By  the  execution  of  the  mortgage  the  title  to  the  property 
is  not  transferred  but  remains  in  the  mortgagor,  the  mortgagee 
liaving  a  lien  on  the  property  to  secure  the  amount  on  the  bond 
given  with  the  mortgage.  And  that  relation  necessarily  continues 
until  by  a  formal  conveyance  by  the  referee  under  a  sale  the  legal 
title  passes  from  the  mortgagor  to  the  purchaser  at  the  sale.  As 
security  for  the  mortgage  debt  the  mortgagee  has  the  right  to  resort 
to  a  court  of  equity  and  ask  that  the  mortgaged  premises  be  sold  to 
pay  the  debt.  And  at  that  sale  he  has  the  right  to  purchase  the 
property  and  to  receive  from  the  referee  a  conveyance  of  it,  and 
thus  he  is  able  to  secure  the  title  to  the  property  in  satisfaction  of 
the  mortgage  debt.  That  this  right  to  obtain  a  title  to  mortgaged 
property  for  the  amount  due  on  the  mortgage  adds  materially  to  the 
security  of  the  mortgage  and  is  an' incident  thereto  is  recognized  by 
every  one  dealing  in  such  securities. 

The  plaintiff,  being  the  mortgagee,  secured  from  the  defendant, 
an  insurance  company,  a  policy  of  insurance  by  which  the  insurance 
oompaliy  agreed  to  insure  the  mortgagor  against  lo.^s  or  damage  by 
iire  to  the  mortgaged  premises,  "  loss,  if  any,  payable  to  Simon 
Uhlfelder,  mortgagee,  as  interest  may  appear,"  and  this  insurance  as 
to  the  interest  of  the  mortgagee  shall  not  be  invalidated  by  any 
foreclosure  or  other  proceedings  or  notice  of  sale  relating  to  the 
property,  nor  by  any  change  in  the  title  or  ownership  of  the  prop- 
erty. It  is  quite  true,  however,  the  mortgagee  could  only  recover 
the  damages  he  sustained  in  consequence  of  the  lire  to  the  extent  of 
the  damage  to  his  interest  as  mortgagee  in  the  premises,  but  for  this 
the  insurance  company  was  responsible.  The  learned  counsel  for  the 
defendant  treats  this  sale  as  having  been  made  to  a  third  party  so 
that  the  only  interest  that  the  mortgagee  had  under  the  sale  was 
that  the  purchaser  who  had  agreed  to  pay  for  the  property  should 
accept  a  deed  from  the  referee,  and  if  that  had  been  the  condition 
we  would  have  agreed  with  the  court  below  that  the  plaintiff  as 
mortgagee  had  sustained  no  damage  by  the  fire.  But  that  was  not 
the  situation.    The  mortgagee  had  become  the  purchaser  and  was 
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entitled  to  a  conveyance  of  all  of  the  mortgaged  premises  which  lie 
was  to  receive  as  payment  on  account  of  the  amount  due  on  the 
mortgage,  and  thus  in  payment  of  his  mortgage  ho  was  required  to 
take  a  conveyance  of  the  property.  What  he  was  to  get  in  satis- 
faction of  his  mortgage  was  a  conveyance  of  the  property  and  tiie 
lire  that  damaged  the  property  before  he  acquired  title  would  be,  as 
I  view  it,  a  direct  damage  to  his  interest  as  mortgagee  as  it  reduced 
the  vahie  of  the  property  that  he  had  been  required  to  take  in  satis- 
faction of  his  mortgage.  It  is  true  he  completed  his  purchase,  took 
title  and  received  from  the  referee  a  deed  to  the  property,  butw^hat 
he  received  was  a  deed  to  property  damaged  by  fire  against  which 
the  defendant  had  insured  him,  and  it  certainly  seems  to  me  that  his  . 
interest  as  mortgagee  in  the  premises,  not  having  been  actually 
merged  or  destroyed  by  acquiring  Uie  fee  before  the  iire,  was  a  direct 
injury  to  the  amount  of  his  interest  in  the  property  that  he  acquired 
in  satisfaction  of  his  mortgage. 

I  think  this  view  is  sustained  by  several  decisions  of  the  Court  of 
Appeals  in  this  State,  although  the  exact  question  was  not  presented 
in  any  of  them.  In  jEddy  v.  London  Assurance  Corporation 
(143  X.  Y.  311)  the  loss  under  the  policy  was,  as  in  this  case,  pay- 
able to  the  mortgagee  or  trustee  as  interest  might  appear,  aifd  con- 
tinuing also  the  clause  that  the  insurance  as  to  the  interest  of  the 
mortgagee  should  not  be  invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  of  the  property  or  by  any  foreclosure  or  other 
proceedings  or  notice  of  sale  relating  to  the  property.  Default 
having  been  made  under  the  mortgage,  foreclosure  proceedings  were 
conunenced,  and  before  judgment  of  foreclosure  in  the  action  a  fire 
occurred ;  the  mortgagee  proceeding  with  the  action  obtained  a 
jinl^ment  by  default  for  the  foreclosure  of  the  mortgage,  and  sub- 
quent  to  the  fire  the  property  was  sold  under  the  foreclosure  judg- 
ment, leaving  a  deficiency  of  about  $5,000.  As  to  the  right  of  the 
mortgagee  to  recover  from  the  insurance  company  for  the  loss 
caused  by  the  fire,  the  court  held  that  the  mortgagee  was  acting 
strictly  within  his  legal  rights  when  he  took  proceedings  th  fore- 
close the  mortgage,  and  that  there  was  a  separate  and  distinct  insur- 
ance of  the  interest  of  the  mortgagee  in  the  premises  and,  "  conse- 
quently, the  mortgagee  violated  no  contract  on  his  part  when  he 
commenced  the  proceedings  to  foreclose  hia  mortgage,  and  thus 
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endeavored  to  collect  his  debts.  Before  he  had  proceeded  so  far  as 
a  judgment  of  foreclosure  a  lire  occurred.  What  was  he  to  do  ? 
Was  he  bound  to  stay  further  proceedings  and  accept  payment  of 
the  amount  of  his  insurance  and  then  assign  to  the  extent  of  such 
payment  his  rights  in  the  mortgages  to  the  companies?  We  think 
not.  Such  is  not  the  meaning  of  the  clause  when  read  as  a  wliole. 
Foreclosure  proceedings  were  not  to  affect  his  rights.  This  was 
expressly  provided  for  and  agreed  to.  Although  there  was  an 
agreement  to  subrogate,  yet  that  agreement  was  also  upon  the  con- 
dition that  subrogation  should  not  impair  the  mortgagee's  right  %o 
recover  the  full  amount  of  bis  cTaims.  The  two  rights  nmst  be  con- 
sidered together,  and  though  subrogation  under  certain  circum- 
stances may,  under  the  agreement,  be  insisted  upon,  yet,  unless 
payment  of  his  mortgage  debt  is  made,  the  mortgagee  must  liave 
the  right  to  proceed  with  the  foreclosure  and  to  a  sale  of  the  prem- 
ises, for  otherwise  it  could  not  be  seen  whether  a  subrogation  prior 
to  a  sale  would  not  impair  his  right  to  recover  tlie  full  amount  of 
the  claim  of  the  mortgagee."  While  this  case  is  not  exactly  in 
point,  the  principle  underlying  it  is  in  accord  with  the  views  before 
expressed. 

In  Haight  v.  Continental  Ins,  Co.  (92  N.  Y.  51)  the  court  said  : 
"Nor  Was  the  policy  avoided  by  the  sale  on  foreclosure.  There 
was  no  change  of  title.  No  deed  was  given,  and  not  even  a  report 
of  sale  made  and  presented  to  the  court  for  confirmation.  Until 
then  the  sale  and  transfer  of  possession  were  inchoate  and  con- 
ditional, and  had  not  become  absolute  and  complete."  (See,  also, 
Brow7iing  v.  Home  IijiS.  Co.^  71  N.  Y.  508;  Mutual  Life  Ins, 
Co.  v.  Balch,  4  Al)b.  N.  C.  202.)  That  the  purchaser  at  a  sale 
under  foreclosure  does  not  become  the  owner  of  the  property  until 
he  receives  a  deed  is  now  settled.  {Cheney  v.  Woodruffs  45 
N.  Y.  98.) 

My  conclusion,  therefore,  is  that  the  plaintiff's  interest  as  mort- 
gagee in  the  mortgaged  premises  continued  until  the  formal  delivery 
of  the' deed  by  the  referee,  in  pursuatice  of  the  sale  under  the  judg- 
ment of  foreclosure,  and  that,  the  fire  having  occurred  before  the 
delivery  of  the  deed,  the  plaintiff  as  mortgagee  was  entitled  to 
recover  the  damage  caused  to  liis  interest  in  the  premises  as  mort- 
gagee ;  that  in  consequence  of  his  transferring  two-thirds  of  hU 
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interest  uiid^r  his  bid  tliat  damage  was  reduced  to  one-third  of  tlie 
actual  dauiage  caused  by  the  fire,  and  tliat  was  the  damage  directly 
sustained  by  him  by  reason  of  the  impairment  of  the  property  lie 
secured  for  his  mortgage  indebtedness.  Thus,  upon  the  facts,  this 
plaintifif  was  entitled  to  recover  one-third  of  the  total  loss  of 
82,900,  namely,  $066.66. 

It  follows  that  the  judgment  appealed  from  must  be  reversed 
and  a  new  trial  ordered,  unless  the  parties  waive  a  new  trial,  in 
which  event  judgingnt  is  directed  for  the  plaintiff  upon  the  findings 
of  the  court  below  for  that  amount,  with  interest  and  costs  in  this 
court  and  in  the  court  below. 

O'Brien,  P.  J.,  Patterson,  Clarke  and  Houghton,  JJ., 
concurred. 

Judgment  reversed  and  new  trial  ordered,  unless  the  parties 
waive  a  new  trial,  in  which  event  judgment  directed  for  the  plain- 
tiff upon  the  findings  of  the  court  below  for  $966.66,  with  interest 
and  costs  in  this  court  and  in  the  court  below. 


Percy  S.    Hildreth,   Appellant,  v.  The  City  of  New  York, 

Respondent. 

First  Department,  February  9,  190<J. 

Municipal  corporations  —  commissioner  of  highways  of  city  of  New 
York  is  without  authority  to  employ  engineer  on  commission  to  draw 
plans  for  entrance  to  Grand  Boulevard.. 

TheLaw3of  1896,  chupter  57,  as  amended  by  Laws  of  1897,  chapter  679,  authoriz- 
ing tlie  commissioner  of  street  improvements  of  the  twenty-third  and  twenty- 
fourth  wards  of  the  city  of  New  York  to  cause  maps  and  profiles  to  be  made 
showing  the  location,  etc.,  of  an  approach  to  the  Grand  Boulevard  and  Con- 
course in  said  city,  together  with  the  subsequent  charter  of  said  city  (Laws  o'f 
189^'.  chap.  378,  g§  455,  456,  457,  520),  which  transferred  the  powers  and  duties 
of  said  commissioner  of  street  improvements  in  said  wards  to  the  commissioner 
of  highways  of  said  city  and  authorized  such  commissioner  of  highways  to 
appoint  a  consulting  engineer  at  a  salary  within  the  limits  of  an,  appropriation 
duly  made  therefor,  do  not  empower  said  commissioner  of  highways  to  con- 
rtnict  Buch  approach  or  to  enter  into  or  bind  the  city  by  a  contract  with  an 
engineer  to  make  plans  for  said  approach  at  his  own  expense,  the  compensation 
to  be  measured  by  a  percentage  on  the  estimated  cost  thereof. 
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A  i)l}iintiff  who  has  made  plans  under  such  unauthorized  contract  cannot  recover 

the  agreed  percentage  from  the  city. 
Suoii  improvements  must  first  be  authorized  and  approved  by  resolution  of  the 

board  of  public  improvements  under  section  413  of  the  charter. 
Section  455  of  the  charter,  which  permits  the  commissioner  of  public  highways, 

when  authorized  by  the  board  of  public  improvements,  to  appoint  a  consulting 

engineer,  does  not  authorize  the  making  of  a  contract  with  an  engineer  to  make 

plans  at  his  own  expense  on  commission. 

Appeal  hy  tlie  plaintiff,  Percy  S.  Hildreth,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant^entered  in  the  office 
of  tlie  clerk  of  the  county  of  New  York  on  the  5th  day  of  July, 
1905,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court 
after  a  trial  at  the  New  York  Trial  Term. 

Z.  Laflin  Kellogg^  for  the  appellant. 
Tfteodore  Connoly^  for  the  respondent. 

Ingraham,  J. : 

By  cliapter  57  of  tlie  Laws  of  1896  the  commissioner  of  street 
improvements  of  the  twenty-third  and  twenty-fourth  wards  of  the 
city  of  Xew  York  was  directed,  within  one  month  after  the  passage 
of  the  act,  to  lay  out  and  establish  an  approach  and  entrance  to  the 
Grand  Boulevard  and  Concourse  in  the  city  of  New  York.  The  act 
then  specified  the  real  property  upon  which  this  approach  was  to  be 
constructed,  and  provided  :  "  And  the  said  commissioner  of  street 
improvements  shall  cause  to  be  made  three  similar  maps  or  plans 
or  profiles  of  the  said  approach  and  entrance  to  the  Grand 
Boulevard  and  Concourse,  so  to  be  laid  out  as  aforesaid,  showing 
tlie  location,  width,  course,  windings  and  grades  of  such  approach 
and  entrance  to  the  Grand  Boulevard  and  Concourse,  which  maps, 
plans  and  profiles  shall  be  certified  to  by  the  said  commissioner  of 
street  improvements,"  and  filed  as  in  the  act .  provided.  The  act 
then  provided  for  the  condemnation  of  the  property  to  be  taken 
for  such  improvements. 

Nothing  seems  to  have  been  done  under  that  act  during  the  year 
1896,  and  by  chapter  679  of  the  Laws  of  1897,  section  1  of  the  act 
was  amended.  The  section,  as  amended,  after  describing  the  prop- 
erty to  be  taken,  provided :  "And  the  said  commissioner  of  street 
improvements  shall  cause  to  be  made  three  similar  maps  or  plans  or 
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profiles  of  the  said  approach  and  entrance  to  the  Grand  Boulevard 
and  Concourse,  so  to  be  laid  out  as  aforesaid,  showing  the  location, 
width,  course,  windings  and  grades  of  such  approach  and  entrance 
to  the  Grand  Boulevard  and  Concourse,  which  maps,  plans  and 
profiles  shall  be  certified  to  by  the  said  commissioner  of  street 
improvements,"  and  tiled  as  therein  provided. 

After  this  act  was  passed  and  before  the  commissioner  acted 
mder  it,  the  new  charter  of  the  city  of  New  York  (Laws  of  1897, 
chap.  378)  went  into  effect.  By  section  526  of  the  charter  the 
office  of  commissioner  of  street  improvements  of  the  twenty-third 
and  twenty -fourth  wards  was  abolished  and  all  his  powers,  privileges 
and  duties  were  devolved  upon  the  commissioner  of  highways  of  the 
city  of  New  York,  and  were  to  be  exercised  and  performed  by  him 
according  to  the  provisions  of  the  act.  Section  455  of  the  charter 
provides  that "  the  commissioner  of  water  supply,  the  commissioner 
of  highways,  and  the  commissioner  of  sewers,  shall  each  appoint,  with- 
out definite  term,  when  thereto  authorized  by  the  board  of  public 
improvements,  a  consulting  engineer  to  their  respective  depart- 
ments, who  shall  be  an  expert  in  all  matters  relating  to  the  work 
performed  by  the  department  in  which  he  is  appointed  and  who 
shall  have  had  at  least  fifteen  years  experience  as  a  civil  engineer." 
By  section  456  the  commissioner  at  the  head  of  each  of  these 
departments  was  given  power  to  appoint  clerks  and  subordinates 
and  to  fix  and  regulate  their  salaries  within  the  limits  of  the  appro- 
priation duly  made  therefor;  and  by  section  457  the  commissioner 
at  the  head  of  each  of  the  said  departments  was  required  to  prepare 
and  execute  all  contracts  authorized  by  the  board  of  public  improve- 
ments, or  by  said  board  and  the  municipal  assembly  for  his  depart- 
ment, and  to  "  make  and  cause  to  be  made  all  surveys,  maps,  plans, 
estimates  and  drawings  of  all  works  relating  to  his  department." 

Nothing  seems  to  have  been  done  in  relation  to  this  work  until 
the  7th  of  November,  1901.  On  that  day  the  board  of  public 
improvements  passed  a  resolution  "  that  in  pursuance  of  section  455 
of  the  Greater  New  York  Charter,  authority  be  and  is  hereby 
granted  to  the  Commissioner  of  Highways  to  appoint  a  Consulting 
Engineer  on  the  work  of  constructing  an  approach  to  the  Central 
Bridge  (One  Hundred  and  Fifty-fifth  street)  to  the  junction  with  the 
App,  Div,— Vol.  OXL        5 
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Grand  Boulevard  and  Concourse  at  East  One  Hundred  and  Sixtj- 
first  Street,  in  tlie  Borough  of  the  Bronx."  On  the  12th  day  of 
November,  1901,  the  comraiesioner  wrote  a  letter  to  the  plaintiff  as 
follows : 

"  Deab  Sib. —  In  accordance'  with  resolation  as  passed  by  the 
Board  of  Public  Improvements  at  the  meeting  of  said  Board,  held 
on  Wednesday,  November  6th,*  and  pursuant  to  Section  455  of  the 
Greater  New  York  Charter,  and  the  provisions  of  Sections  1  and  2 
of  Chapter  67  of  the  Laws  of  1896,  as  amended  by  Chapter  679  of 
the  Laws  of  1897,  you  are  hereby  appointed  Consulting  Engineer 
in  the  matter  of  the  laying  out,  establishing  and  constructing  an 
approach  and  entrance  to  the  Grand  Boulevard  and  Concourse  from 
the  Central  Bridge  (155th  Street)  to  the  junction  of  said  approach 
with  the  Grand  Boulevard  and  Concourse  at  or  near  161st  Street, 
Borough  of  the  Bronx. 

"As  Consulting  Engineer  you  will  furnish  your  own  services  and 
make,  at  your  own  expense,  all  the  necessary  plans,  both  in  general 
and  detail,  for  retaining  walls,  slopes,  embankments,  substructures, 
masonry,  steel  work  and  all  other  work  of  whatsoever  nature  neces- 
sary in  the  construction  of  approach,  from  Central  Bridge  to  the 
Grand  Boulevard  and  Concourse,  as  stated  above,  together  with  the 
drawing  up  for  approval  of  all  necessary  specifications,  contracts,  ete 

"  You  will  report  to  Mr.  Josiah  A.  Briggs,  Chief  Engineer, 
Department  of  Highways,  Borough  of  the  Bronx,  from  whom  you 
will  receive  the  necessary  instructions  for  your  guidance. 

"  For  the  furnishing  of  above  services  you  will  be  paid  five  (5) 
per  centum  of  the  cost  of  the  work,  payable  as  follows : 

"  Two  (2)  per  cent,  on  the  estimated  cost  of  the  work,  payable 
when  specifications  and  preliminary  general  plans  and  details  have 
been  drawn  up  and  approved  by  the  Commissioner  of  Highways. 

"  Three  (3)  per  cent,  on  the  actual  cost  of  the  work  payable  from 
time  to  time  during  the  progress  of  ^me  and  in  accordance  with 
amounts  returned  on  payments  as  due  contractor. 
"  Respectfully, 

"JAMES  P.  KEATING, 

"  Commissioner  of  E.ighvyays!'^ 

•ate. 
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Upon  the  receipt  of  tins  communication  tlie  plaintifiE  at  onoe 
reported  to  the  chief  engineer  in  the  department,  and  by  the  end 
of  December  he  had  prepared  the  plans  for  the  construction  of  the 
approach,  which  were  submitted  to  the  commissioner  of  liighways 
and  approved  by  him  on  the  26th  day  of  Deceml)er,  1901.  He 
claims  to  recover  tiie  compensation  of  two  per  cent  upon  tlie  esti- 
mated cost  of  this  work,  such  cost  being  estimated  in  three  aspects : 
First,  as  a  safe  maximum  cost,  $662,500  ;  second,  as  a  reasonable 
cost  likely  to  be  met,  based  on  quantities  in  estimate,  $490,800 ; 
third,  as  k  possible  minimum  cost,  $420,000.  So  far  as  appears, 
this  was  the  last  that  had  been  heard  of  this  construction  ;  the  plans 
were  never  used  by  the  city,  and  the  city  obtained  no  possible  bcMie- 
fit  from  the  belated  activity  of  the  commissioner  and  the  celerity 
with  which  the  plaintiff  made  the  plans  and  specifications  and 
drawings  necessary  for  this  important  work. 

At  the  end  of  the  case  the  court  directed  a  verdict  for  the 
defemdant.  The  plaintiff  seeks  to  establish  his  right  to  recover,  and 
claims  that  under  the  act  of  1896,  as  amended  by  the  act  of  1897, 
there  was  an  implied  authority  given  to  the  commissioner  of  highways 
to  construct  this  approach  and  to  make  such  contracts  as  were  neces- 
sary to  carry  out  the  intention  of  the  Legislature,  and  that  to  enable 
him  to  construct  such  an  approach  the  assistance  of  an  architect  or 
engineer  was  necessary.  I  do  not  think  that  this  position  can  be  sus- 
tained. The  duty  imposed  upon  the  commissioner  of  street  improve- 
ments for  the  twenty-third  and  twenty-fourth  wards  of  the  city  of 
New  York  was  to  lay  out  and  establish  an  approach  and  entrance  to 
the  Grand  Boulevard  and  Concourse  in  the  city  of  New  York,  and 
he  was  directed  to  cause  to  be  made  three  similar  maps  or  plans  or 
profiles  of  such  approach  and  entrance  showing  the  location,  width, 
course,  windings  and  grades  thereof.  There  was  nothing  in  this  act 
which  expressly  authorized  the  commissioner  to  construct  a  masonry 
and  iron  viaduct  or  structure  at  the  expense  of  the  city  of  New  York 
of  between  $400,000  and  $700,000.  Nor  did  the  direction  contained 
in  the  act  require  him  to  employ  an  architect  to  make  plans  for  the 
structure.  When  the  power  or  duty  imposed  upon  this  commis- 
sioner of  street  improvements  was  transferred  to  the  commissioner 
of  highways  of  the  city  of  New  York,  he  was  then  required  to 
perform  the  duties  imposed  upon  him  in  accordance  with  the  char- 
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ter  of  the  city,  and  certainly  nnder  the  charter  the  commissioner  of 
highways  was  not  aathorized  to  construct  this  approach  or  to  pro- 
cure plans  and  specifications  and  contracts  for  its  construction. 

Section  413  of  the  charter  provides  that  "Any  public  work  or 
improvement  within  the  cognizance  and  control  of  any  one  or  more 
of  tlie  departments  of  the  commissioners  who  constitute  the  board 
of  public  improvements,  that  may  be  the  subject  of  a  contract,  must 
first  bo  duly  authorized  and  approved  by  a  resolution  of  the  board 
of  public  improvements  and  an  ordinance  or  resolution  of  the 
municipal  assembly.  But  no  public  work  or  improvement,  involv- 
ing an  assessment  for  benefit,  shall  be  so  authorized  until  there  has 
been  presented  to  the  board  of  public  improvements  an  estimate  in 
writing,  in  such  detail  as  the  board  may  direct,  of  the  cost  of  the 
proposed  work  or  improvement,  and  a  statement  of  the  assessed 
value,  according  to  the  last  preceding  tax-roll,  of  the  real  estate 
included  within  the  probable  area  of  assessment." 

It  is  not  alleged  that  this  section  was  complied  with.  Before  any 
contract  could  be  made  in  relation  to  this  improvement,  the  improve- 
ment must  first  be  duly  authorized  and  approved  by  a  resolution  of  the 
board  of  public  improvements  and  an  ordinance  or  resolution  of  the 
municipal  assembly,  and  this  improvement,  as  such,  was  never  author- 
ized. The  resolution  of  the  board  of  public  improvements  which,  in 
pursuance  of  section  455  of  the  charter,  gave  authority  to  the  com- 
missioner of  higfiways  to  appoint  a  consulting  engineer  of  the  work 
of  constructing  an  approach  to  the  central  bridge,  was  not  an  author- 
ization and  approval  of  the  public  work  or  improvement  required 
by  section  413  of  the  charter,  and  there  is  no  evidence  that  the 
municipal  assembly  acted  upon  the  question  at  all.  This  resolution, 
however,  was  simply  to  authorize  the  commissioner  to  appoint  a 
consulting  engineer  who  would  be  a  subordinate  in  his  department. 
It  gave  no  right  to  make  a  special  contract  with  him  for  his  com- 
pensation, except  so  far  as  the  commissioner  was  authorized  to  fix 
liis  salary  which  must  be  within  the  appropriation  for  his  depart- 
ment, as  to  wliich  there  is  no  evidence.  It  seems  to  me  that  tlie 
act  of  1896,  as  amended  by  the  act  of  1S97,  contained  no  autliority 
for  the  commissioner  to  take  any  action  in  relation  to  the  construc- 
tion of  the  approach,  and  that  the  duties  strictly  imposed  upon  him 
hj  the  act  simply  had  relation  to  laying  out  the  approach  and  mak- 
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iug  the  necessary  pl^ns  so  that  proceedings  might  be  taken  by  the 
city  to  acquire  the  property  necessary  therefor. 

The  plaintiff  also  insists  that  this  contract  was  authorized  by 
section  455  of  the  charter,  which  permits  the  commissioner  of 
highways,  when  authorized  by  the  board  of  public  improvements, 
to  appoint  a  consulting  engineer  to  the  department,  but  this  alleged 
contract  under  which  the  plaintiff  claims  does  not  make  the  plain- 
tiff a  consulting  engineer  of  the  department.  The  plaintiff  was 
appointed  consulting  engineer  in  the  matter  of  laying  out,  establish- 
ing and  constructing  an  approach  and  entrance  to  the  Grand  Boule- 
vard and  Concourse  and  as  such  he  was  required  to  furnish  his  own 
services  and  to  make  at  his  own  expense  "  all  the  necessary  plans, 
both  in  general  and  detail,  for  retaining  walls,  slopes,  embankments, 
substructures,  masonry,  steel  work  and  all  other  work  of  whatsoever 
nature  necessary  in  the  construction  of  approach,  from  Central 
Bridge  to  the  Grand  Boulevard  and  Concourse,  as  stated  above, 
together  with  the  drawing  up  for  approval  of  all  necessary  specifi- 
cations, contracts,  etc."  And  for  the  furnishing  of  such  services  ho 
was  to  be  paid  five  per  cent  of  the  cost  of  the  work.  The  appoint- 
ment of  a  consulting  engineer  was  entirely  distinct  from  this  eujploy- 
ment  to  furnish,  at  his  own  expense,  these  plans  and  specifications 
and  contracts  for  an  improvement  which  had  not  been  authorized 
as  required  by  section  413  of  the  charter,  and  for  which  no  plans 
were  necessary,  as,  so  far  as  appears,  even  the  title  to  the  property 
had  not  been  acquired.  Assuming  that  the  commissioner  had 
power  to  appoint  the  plaintiff  as  consulting  engineer  in  his  depart- 
ment, there  was  no  power  to  make  a  contract  with  him  as  such 
consulting  engineer  to  furnish  plans  and  specifications  and  contracts 
for  the  construction  of  a  work  not  authorized.  Such  a  contract  was 
not  fixing  the  salary  of  a  consulting  engineer  within  the  provisions 
of  section  456  of  the  charter.  No  plans,  specifications  and  contracts 
for  the  construction  of  the  approach  were  required  until  the  improve- 
ment was  authorized  by  the  proper  municipal  authorities.  The 
preparation  of  the  plans,  specifications  and  contract  was  a  part  of  the 
work  of  constructing  the  approach,  and  authority  to  appoint  a  consult- 
ing engineer  gave  the  commissioner  no  authority  to  make  a  contract  for 
the  preparation  of  plans,  specifications  and  contract  for  an  improre- 
ment  not  legally  authorized  by  the  proper  municipal  authoritiefi. 
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An  entirely  different  question  would  be  presented  if,  after  tLese 
plans  and  specifications  had  been  furnished  under  such  a  contract, 
proper  proceedings  had  been  taken  by  which  this  structure  had 
been  authorized  and  the  plans,  specifications  and  contract  made  by  the 
plaintiff  had  been  accepted  and  used  by  the  city,  and  the  approach 
constructed  under  it ;  but  in  the  absence  of  any  such  evidence  there 
was  no  legal  obligation  on  the  part  of  the  city  to  pay  for  the 
services  rendered  by  the  plaintiff. 

I  think,  therefore,  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

O'Brien,  P.  J.,  McLaughlin,  Laughlin  and  Clarke,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 


Elna  Blakly  Hall,  as  Executrix,  etc.,  of  Josephine  B.  Clopton, 
Deceased,  Resjx)ndent,  v.  Orro  Wagner  and  Others,  Appellants. 

First  Department,  February  9,  1906. 

Conversion  of  stock  —  when  transferee  of  messenger  sent  for  stock  liable 
for  conversion  —  when  messenger  not  clothed  with  indicia  of  title  — 
evidence  —  conversations  of  messenger  with  deceased  owner  of  stock 
excluded  —  when  testimony  on  rebuttal  founded  on  matter  brought  out 
on  direct  examination. 

The  plaintiff's  testatrix  had  pledged  stock  with  brokers  to  secure  a  loan,  anil  to 
enable  them  to  collect  the  dividends  had  transferred  the  stock  to  the  name  of 
said  brokers.  The  testatrix  telephoned  the  brokers  that  she  would  ri^eem  the 
stock,  and  sent  a  messenger  with  a  check  for  the  amount  of  the  loan.  The 
brokers  delivered  the  stock  to  the  messenger  with  power  of  attorney  executed 
therenn,  so  that  the  stock  could  be  transferred  by  the  bearer.  The  messenger 
converted  said  stock  to  his  own  use  by  delivering  the  same  to  other  brokers  to 
be  credited  to  his  account,  and  afterwards  directed  it  to  be  sold,  which  was 
done  and  the  proceeds  paid  to  said  messenger.  In  an  action  for  conversion 
against  the  brokers  to  wdiom  the  messenger  had  delivered  the  stock, 

Held,  that  as  the  owner  had  conferred  no  indicia  of  title  on  the  messenger  or 
apparent  aiithority  to  transf(;r  title,  there  was  no  estoppel,  and  her  executrix 
could  recover  the  value  of  said  stock  from  the  brokers; 

That,  although  the  brokers  with  whom  the  slock  was  originally  pledged  had 
authority  to  deliver  to  the  messenger,  they  had  no  authority  to  deliver  it 
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in  such  form  that  the  messenger  was  invested  with  an  apparent  power  of 


That  the  conversations  of  such  messenger  with  the  testatrix  were  inadmissible 
under  section  829  of  the  Ck)de  of  Civil  Procedure,  as  such  messenger  was  an 
interested  party  within  the  meaning  of  said  section,  for  the  defendant  brokers 
were  seeking  to  show  that  the  title  of  such  messenger  was  good,  and  further, 
because  he  was  personally  Interested,  being  liable  to  the  defendants  if  they 
were  liable  to  the  plaintiff; 

That,  as  the  messenger  testifying  for  the  defendants  on  direct  examination  had 
stated  that  he  had  notified  the  plaiutifiTs  husband  that  he  had  kept  the  stock  in 
his  possession,  and  had  stated  on  cross-examination  that  he  had  shown  the 
plaintiffs  husband  the  paper  on  which  defendants'  title  was  btised,  it  was  not 
error  to  allow  the  plaintifiTs  husband  to  contradict  the  latter's  statement  on 
rebuttal,  as  the  foundation  for  the  cross-examination  was  testimony  brought 
out  on  direct  examination. 

Lauohlin  and  Houghton,  JJ.,  dissented,  with  memoranda. 

Appeal  by  the  defendants,  Otto  Wagner  and  others,  from  a 
judgment  of  the  Snprerae  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  30th 
day  of  March,  1905,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  19th  day  of  April,  1905, 
denying  the  defendants'  motion  for  a  new  trial  made  upon  the 
minutes. 

William  M,  Seahury^  for  the  appellants 

James  L.  Bishop^  for  the  respondent. 

IXGRAHAM,  J.  : 

The  plaintiff  sues  to  recover  the  value  of  100  shares  of  the  first 
preferred  stock  of  the  Erie  Railroad  Company,  allegeii  to  have  been 
tlie  property  of  tlie  plaintiff's  testatrix.  The  evidence  is  undis- 
puted that  the  plaintiff  purchased  and  paid  for  this  stock  ;  that  the 
Btock  was  delivered  to  her  and  at  her  request  was  transferred  in.  the 
name  of  Webb  &  Prall,  stockbrokers,  to  enable  them  to  collect  the 
dividends  ;  that  on  July  27,  1903,  she  borrowed  the  sum  of  $2,000 
from  Webb  &  Prall,  depositing  this  100  shares  of  stock  with  them 
as  collateral  security  for  the  loan ;  that  on  April  12,  1904,  she 
called  up  the  main  office  of  Webb  &  Prall  on  the  telephone  and 
stated  that  they  had  a  loan  in  her  name ;  that  she  wanted  to  pay  it 
oflF,  and  inquired  as  to  the  amount  of  interest,  which  was  stated  to 
be  $fi8.90,  to  which  she  said,  "  All  right,  I  am  going  to  send  down 
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for  it  soon."  On  the  ;same  day  the  plaintiff's  testatrix's  check  far 
the  amount  of  the  loan  and  interest  was  delivered  to  Webb  &  Prall, 
and  they  delivered  to  the  messenger  who  delivered  the  check  the 
certificate  of  stock,  with  a  power  of  attorney  to  transfer  it  signed 
by  Webb  &  Prall,  so  that  the  stock  could  be  transferred  to  the  per- 
son presenting  the  certificate.  There  was  no  written  order  to  deliver 
the  stock  to  the  messenger  who  delivered  the  check  paying  the  loaB, 
and  the  only  authority  to  deliver  it  was  contained  in  this  telephone 
message  by  which  the  plaintiff's  testatrix  is  said  to  have  informed 
the  representative  of  Webb  &  Prall  that  she  intended  to  send  for 
the  stock.  The  messenger  who  took  this  check  and  received  th© 
stock  was  one  Weyant.  It  appeared  that  he  had  transacted  busi- 
ness for  the  plaintiff's  testatrix,  and  had  been  engaged  in  stock 
speculations  with  her,  in  which  apparently  they  had  been  jointly 
interested.  On  the  day  after  this  transaction  the  plaintiff's  testatrix 
died.  Weyant  testified  that  he  received  this  certificate  froM 
Webb  &  Prall  when  he  delivered  the  check  paying  off  the  loan ; 
that  he  retained  it  until  August  14,  1904,  after  the  death  of  the 
plaintiiPs  testatrix ;  that  he  then  took  it  to  a  firm  of  stockl)roker8 
named  Wagner,  Schalk  &  Co.,  the  defendants  in  tliis  action,  and 
delivered  it  to  them  to  be  credited  to  his  account,  and  subsequently 
directed  the  stock  to  be  sold.  Immediately  after  the  defendants 
received  this  stock  they  had  it  transferred  in  their  own  name,  and 
subsequently,  upon  the  order  of  Weyant,  sold  the  stock  and 
accounted  to  him  for  the  proceeds. 

The  court  submitted  to  the  jury  the  question  as  to  whether  Wey- 
ant was  the  owner  of  the  stock  or  had  an  interest  in  it,  and  charged 
them  that  if  they  find  that  Weyant  had  an  interest  in  the  stock 
they  should  find  a  verdict  for  the  defendants,  and  also  instructed 
them :  "  If  you  conclude  that  Weyant  did  not  own  the  stock,  and 
that  he  has  no  such  interest  in  the  stock  as  has  been  claimed  by  the 
defendants,  and  that  he  was  simply  the  messenger  sent  by  Mrs. 
Clopton  to  the  banking  firm  of  Webb  &  Prall  to  deliver  the  check 
and  to  receive  the  custody  of  this  certificate  for  the  purpose  of 
delivery  back  to  Mrs.  Olopton,  that  he  had  no  interest  or  authority 
beyond  that,  tlien  he  committed  a  criminal  act  when  he  negotiated 
this  certificate  of  stock  with  the  defendants  in  this  case,  an  act 
which  cannot  be  permitted  to  prejudice  the  rights  of  the  estate  of 
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Mrs.  Clopton.  If  you  find  those  facts  to  be  as  I  have  last  described 
them,  the  plaintitt  is  entitled  to  a  verdict."  To  this  defendants 
excepted,  and  requested  the  court  to  charge  that  the  rights  of  the 
defendants  in  this  case  did  not  depend  upon  the  actual  title  or 
authority  of  the  party  with  whom  they  dealt  directly,  but  were 
derived  from  the  act  of  the  real  owner,  which  precluded  her  from 
disputing  as  against  them  the  existence  of  the  title  or  power  which 
through  negligence  or  mistaken  confidence  she  caused  or  allowed  to 
appear  to  be  invested  in  the  party  with  whom  they  dealt.  This 
request  the  court  refused  and  the  defendants  excepted.  There  was 
evidence  introduced  by  the  defendants  which  it  is  claimed  was 
sufficient  to  show  tliat  Weyant  had  an  interest  in  the  stock,  but  the 
evidence  was  certainly  not  conclusive  and  the  jury  having  passed 
upon  that  question  of  fact,  we  must  assume  that  Weyant  had  no 
title  to  the  stock. 

The  substantial  question  is  whether,  on  the  evidence  presented, 
the  jury  would  have  been  justified  in  finding  tliat  the  plaintiff's  tes- 
tatrix had  conferred  upon  Weyant  an  apparent  title  to  the  stock 
which  would  have  estopped  her  or  her  representatives  from  dis- 
pating  his  title.  This  position  of  the  defendants  is  based  upon  a 
principle  established  by  a  line  of  authorities  of  which  McNeil  v. 
Tenth  National  Bank  (46  N.  Y.  325)  is  a  leading  case.  This  princi- 
ple is  thus  stated :  "  It  must  be  conceded,  that  as  a  general  rule,  appli- 
cable to  property  other  than  negotiable  securities,  the  vendor  or 
pledgor  can  convey  no  greater  right  or  title  than  he  has.  But  this 
18  a  truism,  predicable  of  a  simple  transfer  from  one  party  to 
another  where  no  other  element  intervenes.  It  does  not  interfere 
with  the  well  established  principle,  that  where  the  true  owner  holds 
out  another,  or  allows  him  to  appear,  as  the  owner  of,  or  as  having 
fall  power  of  disposition  over  the  property,  and  innocent  third 
parties  are  thus  led  into  dealing  with  such  apparent  owner,  they 
will  be  protected.  Their  rights  in  such  cases  do  not  depend  upon 
the  actual  title  or  authority  of  the  party  with  whom  they  deal 
directly,  but  are  derived  from  the  act  of  the  real  owner,  which  pre- 
cludes him  from  disputing,  as  against  them,  the  existence  of  the 
title  or  power  which,  through  negligence  or  mistaken  confidence  he 
caused  or  allowed  to  appear  to  be  vested  in  the  party  making  the 
conveyance     *     *     *.     The  true  point  of  inquiry  in  this  case  is, 
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whether  the  plaiiitiflF  did  confer  upon  his  brokers  such  an  apparent 
title  to,  or  power  of  disposition  over  the  shares  in  question,  as  will 
thus  estop  liiiu  from  asserting  his  own  title,  as  against  parties  who 
took  bona  fide  through  tlie  brokers.  Simply  intrusting  the  possession 
of  a  chattel  to  another  as  depositary,  pledgee  or  other  bailee,  or  evem 
under  a  conditional  executory  contract  of  sale,  is  clearly  insufficient  to 
preclude  the  real  owner  from  reclaiming  his  property,  in  case  of  an 
unauthorized  disposition  of  it  by  the  peraon  so  intrusted.  *  *  * 
*  The  mere  possession  of  chattels,  by  whatever  means  acquired,  if 
there  be  no  other  evidence  of  property  or  authority  to  sell  from  the 
true  owner,  will  not  enable  the  possessor  to  give  a  good  title.'  *  *  * 
But  if  the  owner  intrusts  to  another,  not  merely  tlie  possession  of  the 
property,  but  also  written  evidence  over  his  own  signature,  of  title 
thereto,  and  of  an  unconditional  power  of  disposition  over  it,  th© 
case  is  vastly  different.  There  can  be  no  occasion  for  the  delivery 
of  such  documents,  unless  it  is  intended  that  they  shall  be  used, 
either  at  the  pleasure  of  the  depositary,  or  under  contingencies  to 
arise.  *  *  *  In  the  present  case,  the  plaintiff  delivered  to  and 
left  with  his  brokers,  the  certificate  of  the  shares,  having  indorsed 
therepn  the  form  of  an  assignment,  expressed  to  be  made  *  for  value 
received,'  and  an  irrevocable  power  to  make  all  necessary  transfers. 
The  name  of  the  transferee  and  attorney,  and  the  date,  were  left 
blank.  This  document  was  signed  by  the  plaintiff,  and  its  effect 
must  be  now  considered." 

It  was  under  that  state  of  facts  that  the  court  held  that  the  plain- 
tiff was  estopped  from  denying  the  right  of  the  plaintiff's  broker  to 
transfer  the  stock.  Tlie  principle  announced  in  this  case  has  been 
much  discussed,  and  in  Knox  v.  JEden  Muaee  Co,  (148  N.  Y.  441) 
it  was  somewhat  limited.  The  court  there  said :  "  The  case  of 
McNeil  V.  Tenth  National  Bank  is  a  leading  case  on  the  subject, 
and  marks  the  limit  to  which  the  court  has  hitherto  gone  in  subor- 
dinating the  rights  of  the  true  owner  of  a  stock  certificate  to  the  title 
of  a  transferee  derived  under  one  who,  being  in  possession  of  the 
certificate  by  the  consent  of  the  true  owner,  has  transferred  it  in 
fraud  of  his  rights.  That  case  holds  that  an  agent  to  whom  the 
owner  has  delivered  a  certificate  of  stock  duly  indorsed  for  transfer, 
with  a  limited  power  of  disposition  for  a  special  purpose,  may  bind 
the  title  thereto  as  against  the  true  owner  by  transferring  it  to  a 
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bona  fide  tmnsferee  who  lias  no  notice  of  the  limitations  of  tlie 
agent's  authority,  although  the  transfer  was  made  for  an  unauthor- 
ized purpose  and  witli  the  intention  on  the  part  of  the  agent  to  com- 
mit a  fraud  upon  his  principal.  *  *  *  Tlie  courts  have  been  f  re- 
qaently  importuned  to  extend  the  qualities  of  negotiability  of  stock 
certificates  beyond  the  limits  mentioned  and  clothe  them  with  the 
same  character  of  complete  negotiability  as  attaches  to  commercial 
paper,  so  as  to  make  a  transfer  to  a  purchaser  in  good  faith,  for 
valae,  equivalent  to  actual  title,  although  there  was  no  agency  in 
the  transferrer  and  the  certificate  had  been  lost  without  the  fault 
of  the  true  owner  or  had  been  obtained  by  theft  or  robbery.  But 
the  courts  have  refused  to  accede  to  this  view,  and  we  have  found 
no  case  entitled  to  be  regarded  as  authority  whicli  denies  to  the 
owner  of  a  stock  certificate  which  has  been  lost  witliout  liis  negli- 
gence, or  stolen,  the  right  to  reclaim  it  from  the  hands  of  any  person 
in  whose  possession  it  subsequently  comes,  although  the  holder  may 
have  taken  it  in  good  faith  and  for  value.  The  precise  question  has 
not  often  been  presented  to  the  courts,  for  the  reason  probably  that 
they  have  with  great  uniformity  held  that  stock  certificates  were  not 
negotiable  instruments  in  the  broad  meaning  of  that  phrase,  but, 
whenever  the  question  has  arisen,  it  has  been  held  tliat  the  title  of 
the  true  owner  of  a  lost  or  stolen  certificate  may  be  asserted  against 
any  one  subsequently  obtaining  its  possession,  although  the  holder 
may  be  a  hona  fide  purchaser." 

To  establish  this  estoppel  it  must  appear  that  the  true  owner  had 
conferred  upon  the  person  who  has  diverted  the  security  the  i/wZioi'a 
of  ownership,  or  an  apparent  title  or  authority  to  transfer  the  title. 
The  reasoning  in  all  the  cases  negatives  the  extension  of  the  prin- 
ciple to  a  case  where  a  stock  certificiite  sucli  as  the  one  in  (question 
lias  been  stolen  or  fraudulently  obtained  from  the  true  owner ;  for 
there  the  owner  of  the  stock  had  by  no  voluntary  act  conferred 
upon  the  third  party  the  indicia  of  ownership,  apparent  title  or 
right  to  transfer  the  stock,  and  so  I  assume  that  if  the  owner  of 
a  certificate  of  stock,  with  a  valid  transfer  executed  by  tlie  per- 
son in  whose  name  the  stock  stood,  should  give  it  to  a  messenger  to 
be  carried  to  a  bank  for  safekeeping  and  that  messenger  on  the  way 
should  divert  the  stock  and  transfer  it  to  a  hona  fide  purcliaser  for 
value,  such  a  transfer  would  not  estop  the  owner  from  asserting  title, 
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for  the  reason  that  the  owner  had  never  conferred  npon  such  a  mes- 
senger an  apparent  title  or  the  indicia  of  ownership.  The  plain- 
tiff's testatrix  on  tlie  twelfth  of  April,  when  this  certificate  df  stock 
was  in  the  possession  of  Webb  &  Prall,  her  brokers,  was  the  owner  of 
the  stock,  as  was  found  by  the  jury  upon  evidence  sufficient  to  sustain 
the  finding.  Assuming  tliat  Webb  &  Prall  were  authorized  to  deliver 
the  certificate  of  stock  to  the  messenger  wlio  presented  plaintiff's 
testatrix's  certified  clieck  to  pay  the  loan,  there  was  no  authority  for 
Webb  &  Prall  to  deliver  this  stock  to  the  messenger  in  such  a  con- 
dition that  the  messenger  would  be  invested  with  the  apparent 
ownership  or  authority  to  transfer  it.  By  no  act  of  the  plaintiff's 
intestate  did  she  confer  uppn  Weyant  the  ownership  of  the  stock  or 
the  right  to  transfer  or  dispose  of  it.  It  cannot  be  assumed  that  she 
intended  that  the  stock  should  be  transferred  to  Weyant,  or  that  Webb 
&  Prall  should  deliver  it  to  Weyant  with  a  power  of  attorney  in 
blank  which  would  authorize  Weyant  to  transfer  the  stock.  It  was 
her  stock.  She  sent  for  it,  but  neither  authorized  Webb  &  Prall 
nor  any  one  else  to  transfer  it  to  Weyant,  or  to  the  defendant,  nor 
gave  any  apparent  authority  to  either  of  them  for  that  purpose. 
No  act  of  the  plaintiff's  testatrix  was  sufficient  to  estop  her  or  her 
estate  from  insisting  upon  her  title  to  the  stock  in  the  hands  of  the 
defendants,  or  any  one  else ;  and  unless  it  is  intended  to  confer 
u[>on  certificates  of  stock  the  attributes  of  negotiable  instruments, 
which  the  courts  of  this  State  have  uniformly  refused  to  do,  the  claim 
that  the  defendants  here  acquired,  as  against  the  plaintiff's  testatrix, 
or  as  against  her  estate,  any  title  to  this  stock,  cannot  be  sustained. 
The  only  other  points  to  be  considered  are  those  arising  on  the 
exceptions  to  rulings  upon  questions  of  evidence.  Weyant  was 
called  for  the  defendants  and  testified  that  ho  had  financial  relations 
with  the  plaintiff's  testatrix ;  that  he  knew  that  in  November, 
1901,  100  shares  of  the  Erie  preferred  were  purchased  by  Ennis  ife 
Stoppani  for  the  benefit  of  the  testatrix;  that  he  was  with  the 
plaintiff's  testatrix  when  she  took  this  100  shares  of  stock  to  Webb 
&  Prall,  about  July  27,  1902;  that  the  plaintiff's  testatrix  went  to 
the  office  of  Webb  &  Prall  with  the  certificate  and  had  it  trans- 
ferred in  the  name  of  Webb  &  Prall,  so  that  they  could  receive  the 
dividends  on  behalf  of  the  plaintiff's  testatrix ;  that  on  the  after- 
noon of  April  12,  1904,  he  went  to  the  office  of  Webb  &  Pi-all  with 
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a  check  for  $2,000  and  the  interest,  and  took  np  a  certificate  of  100 
shares  of  Erie  first  preferred  ;  that  this  certificate  stood  in  the  name 
of  Webb  &  Prall,  who  had  signed  a  blank  power  of  attorney  on  its 
back,  without  any  name  being  filled  in  as  transferee,  and  he  took 
the  certificate  back  to  the  house  of  the  plaintiff's  testatrix.  He 
was  then  asked  whether  he  delivered  the  certificate  of  stock  to  the 
plaintiff's  testatrix.  This  was  objected  to,  the  objection  sustained 
and  the  defendants  excepted.  He  then  testified  that  he  retained 
this  certificate  exclusively  in  his  possession  until  August  14,  1904, 
when  lie  delivered  it  to  the  defendants,  and  that  he  then  notified 
Mr.  Hall,  the  husband  of  the  plaintiff,  to  that  effect ;  that  he  had  a 
conversation  with  Mrs.  Hall  (plaintiff)  with  reference  to  the  certifi- 
cate ;  that  he  subsequently  directed  the  defendants  to  sell  the  stock, 
which  they  did,  and  turned  the  proceeds  over  to  him.  He  then 
identified  the  signature  of  the  plaintiff's  testatrix  to  an  instrument 
which  was  offered  in  evidence.  The  defendants  claimed  that  it 
was  error  to  sustain  these  objections  to  conversations  between  the 
witness  and  the  plaintiff's  testatrix,  upon  the  ground  that  they  were 
incompetent  under  section  829  of  the  Code  of  Civil  Procedure.* 
That  section  provides  that  "  Upon  the  trial  of  an  action,  *  *  * 
a  party  or  person  interested  in  the  event,  or  a  person  from, 
through  or  under  whom  such  a  party  or  interested  person  derives 
his  interest  or  title,  by  assignment  or  otherwise,  shall  not  be  exam- 
ined as  a  witness,  in  his  own  behalf  or  interest,  or  in  behalf  of  th« 
party  succeeding  to  his  title  or  interest,  against  the  executor,  admin- 
istrator or  survivor  of  a  deceased  person-  *  *  *  concerning  a 
personal  transaction  or  communication  between  the  witness  and  the 
deceased  pereon:"  We  think  this  evidence  was  properly  excluded 
upon  the  ground  that  the  witness  derived  his  interest  or  title  from 
the  deceased  within  the  provisions  of  this  section.  Weyant  trans- 
ferred tliis  stock  to  the  defendants,  who  accepted  it  and  sold  it 
upon  his  order  and  accounted  to  him  for  the  proceeds.  Their 
defense  is  that  Weyant  was  the  owner  of  the  stock  and  entitled  to 
dispose  of  it,  and  that  their  title  as  transferee  of  Weyant  was  a 
good  title.  It  would  be  a  direct  violation  of  tliis  provision  of  the 
statute  to  allow  their  title  to  be  suBtained  by  the  testimony  of 
Weyant  as  to  personal  transactions  with  the  testatrix  to  show  that 
Weyant  had  a  title  to  the  stock.     The  declarations  of  the  plaintiff's 
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testatrix  as  to  the  ownership  of  tlie  stock  are  only  relevant  to  prove 
the  claim  of  the  defendants  that  Wejant  had  acquired  title  to  the 
stock  from  the  plaintiff's  testatrix,  and  that  he  had  the  right  to 
transfer  it  to  the  defendants.  To  allow  this  testimony  wonld, 
therefore,  have  been  to  allow  the  person  through  whom  the  defend- 
ants claimed  the  stock  to  testify  to  a  personal  transaction  with  the 
deceased  which  wonld  divest  her  of  title  and  vest  it  in  the  person 
from  whom  tlie  defendants  claimed  to  have  acquired  title.  I  tliink 
it  was  also  incompetent  because  Weyant  was  a  person  interested  in 
the  succes^sful  maintenance  of  this  defense.  If  the  defendants  are 
liable  he  would  then  be  clearly  liable  to  them  for  the  proceeds  of 
this  stock  that  he  had  transferred  to  tliem.  He  was,  therefore, 
directly  interested  in  the  result  within  Redfield  v.  Redfield  (110 
N.  Y.  671). 

The  appellants  also  claim  that  it  was  error  to  allow  the  husband 
of  the  plaintiff  to  contradict  the  testimony  of  Weyant  upon  cross- 
examination  that  he  showed  the  witness  a  copy  of  this  instrument 
upon  which  the  claim  of  the  defendants  to  the  ownership  of  this 
stock  was  based  some  time  after  the  death  of  the  testatrix.     Weyant, 
in  his  direct  examination,  had  testified  that  he  retained  this  certifi- 
cate of  stock  exclusively  in  his  possession  until  April  14, 1904,  when 
he  left  it  with  the  defendants ;  that  he  had  notified  Mr.  Hall,  hus- 
band of  the  executrix,  to  that  effect ;  that  he  took  Mr.  Hall  down  to 
Ennis  &  Stoppani  and  introduced  him  to  them;  told  them  who  he 
was,  ;iiid  told  them  about  the  Erie  first  preferred  and  about  draw- 
ing the  check  for  §2,000.     Subsequently,  on  motion  of  counsel  for 
the  plaintiff,  this  statement  as  to  what  the  witness  told  Mr.  Hall  was 
stricken  out.     The  witness  also  testified  to  a  conversation  with  Mrs. 
Hall  with  reference  to  this  certificate.     Upon  cross-examination  ho 
testified  that  he  showed  the  paper  upon  which  the  defendants'  claim 
to  the  stock  was  based  to  Mr.  Hall,  but  never  showed  it  to  Mrs. 
Hall ;  that  he  told  her  about  it,  and  she  said  it  was  all  right,  she  did 
not  want  to  see  it;  that  he  showed  it  to  Mr.  Hall  a  few  days  after 
Mrs.  Clopton's  death,  when  ho  went  down  to  Ennis  &  Stoppani's 
office,  and  at  that  time  produced  this,  identical  paper  just  as  it  was 
then,  and  showed   it  to  Mr.  Hall  on  the  Rector   street  elevated 
station  ;  that  he  showed  it  to  \\\\\\  for  the  purpose  of  explaining  the 
Erie  first  preferred. 
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In  rebuttal  the  plaintiff  called  Hall,  who  testified  that  he  was  the 
hnsband  of  the  plaintiff,  and  was  asked  whether  he  had  ever  seen 
this  paper  which  Weyant  said  he  had  shown  to  him.  That  was 
objected  to  as  incompetent,  immaterial  and  irrelevant  and  an 
attempt  to  contradict  a  witness  put  upon  the  stand  by  the  defendants 
and  examined  as  to  a  collateral  issue  by  the  plaintiff.  This  objec- 
tion was  overruled  and  the  defendants  excepted.  I  do  not  think 
this  was  error.  Weyant,  on  his  direct  examination,  had  testified 
that  lie  had  had  conversations  with  both  Mr.  and  Mrs.  Hall  in  relation 
to  this  stock.  The  cross-examination  of  "Weyant  by  the  plaintiff  was 
10  relation  to  these  conversations  about  which  he  had  testified  in 
chief.  The  examination  of  Weyant  as  to  what  took  place  at  these 
interviews,  about  which  he  had  testified,  was  strictly  a  cross-exami- 
nation, and  not  testimony  called  forth  by  the  plaintiff  whereby  she 
made  the  witness  her  own.  As  to  just  how  far  counsel  should 
be  allowed  to  go  upon  rebuttal  is  largely  in  the  discretion  of 
the  court,  and  while  the  rule  is  well  settled  that  where  a  party  upon 
cross-examination  inquires  into  strictly  collateral  matter  that  has  no 
relation  to  the  examination  in  chief,  it  is  not  competent  for  him  to 
call  a  witness  to  contradict  or  disprove  the  testimony  thus  given, 
nevertheless,  where  the  examination  has  relation  to  the  subject  upon 
which  the  witness  has  testified  upon  direct  examination,  it  is  not  a 
collateral  matter  which  cannot  be  contradicted.  Weyant,  in  his  tes- 
timony, endeavored  to  create  the  impression  that  the  plaintiff  and 
Ler  husband,  who  was  acting  for  her  in  settling  the  estate,  had 
acquiesced  in  his  claim  to  the  ownership  of  this  stock,  and  I  think  it 
was  a  legitimate  cross-examination  to  inquire  of  the  witness  just 
what  statements  he  had  made  to  the  plaintiff  or  to  her  husband  upon 
which  he  asked  the  jury  to  base  that  conclusion.  I  do  not  think, 
therefore,  that  it  was  error  to  allow  the  witness  Hall  to  deny  the 
statement  made  by  Weyant  as  to  his  conversations  or  interviews 
with  Hall. 

There  are  other  exceptions  to  rulings  upon  testimony,  but  they 
do  not  require  discussion. 

I  think  that  the  judgment  and  order  should  be  affirmed,  with  costs. 

O'Brien,  P.  J.,  and  McLaughlin,  J.,  concurred ;  Lauqhun  and 
Houghton,  JJ.,  dissented. 
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Laughlin,  J.  (dissenting)  : 

I  dissent  on  the  ground  that  it  was  error  to  receive  HalFs 
testimony  in  contradiction  of  Weyant's. 

Houghton,  J.  (dissenting) : 

1  dissent  on  the  ground  that  the  objection  was  not  sufficient  to 
raise  the  question  of  Weyant's  competency  as  a  witness,  the 
objection  being  to  the  competency  of  the  evidence  merely. 

Judgment  and  order  affirmed,  with  costs. 


Ferdinand  N.  Monjo  and  Jennie  M.  Monjo,  His  Wife,  Respondents, 
V.  Addie  Woodhouse,  Appellant,  Impleaded  with  George  A. 
WiDMAYER  and  Others,  Defendants. 

First  Department,  February  9,  1906. 

Will  — discretionary  power  of  disposed  by  widow— when  widow  may 
exercise  such  power  by  a  devise  charg^ed  with  advancements  to  other 
heirs. 

When  a  will  gives  to  the  testator's  widow  a  life  estate  in  certain  real  property 
with  power  "  to  devise  the  same  by  her  last  will  and  .testament  ♦  ♦  ♦  to 
any  or  all  of  our  children  or  grandchildren  or  both  in  such  shares  or  propor- 
tions  as  to  her  shall  seem  best,"  and  in  the  event  of  a  failure  to  exercise  such 
power  of  disposal  by  the  widow  the  will  gives  said  property  in  remainder  **to 
my  children/'  etc.,  the  widow  has  power  to  devise  a  portion  of  said  real 
estate  to  a  granddaughter  of  the  testator  charged  with  deductions  equal  to 
the  amounts  the  testatrix  has  advanced  to  the  father  and  brother  of  said 
granddaughter  then  living. 

As  the  testatrix,  under  her  husband's  will,  had  power  to  cut  off  such  grand- 
daughter entirely,  she  cannot  complain  because  the  devise  is  charged  with  said 
deductions. 

Nor  can  she  contend  that  there  was  a  failure  by  the  widow  properly  to  exercise 
the  power  of  disposal,  for  in  that  event  the  share  of  the  lands  would  go  to  the 
father  of  said  granddaughter  then  living. 

McLaughlin  and  Houghton,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Addie  Woodhouse,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiflFs,  entered  in  the  offiee 
of  the  clerk  of  the  county  of  New  York  on  the  Slst  day  of  Marck, 
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1905,  npon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Special  Term. 

Rchert  H,  Honeynum^  for  tlfe  appellant. 
Eugene  Z.  Bushe,  for  the  respondents. 

b^GBAHAM,  J. : 

This  action  was  to  partition  real  property,  and  the  only  question 
presented  is  as  to  the  right  of  the  defendant,  appellant,  to  an  interest 
therein.  This  depends  upon  the  construction  to  be  given  to  the  3d 
clause  of  the  will  of  George  "Widmayer,  and  an  attempted  exercise 
of  a  power  of  appointment  given  by  that  clause  by  his  wife  in  her 
last  will  and  testament.  At  the  time  of  his  death  George  Widmayer 
was  the  owner  of  the  premises  in  question.  The  3d  clause  of  his 
will  provides  as  follows :  "  I  hereby  give  and  devise  to  my  said  wife 
Johanna  B'.  Widmayer  my  house  and  lot  number  115  West  Gist 
street  in  the  City  of  New  York,  to  have  and  to  hold  the  same  to  her 
for  and  during  the  term  of  her  natural  life,  with  full  power  and 
anthority  to  my  said  wife  to  devise  the  same  by  her  lafit  will  and 
testament,  or  by  an  instrument  in  writing  in  the  nature  thereof  to 
any  or  all  of  our  children  or  grandchildren  or  both  in  such  shares 
or  proportions  as  to  her  shall  seem  best.  And  in  the  event  of  my 
said  wife  not  disposing  of  said  house  and  lot  by  her  last  will  and 
testament  or  by  an  instrument  in  writing  in  the  nature  thereof  to 
or  among  our  children  or  grandchildren  or  some  of  them,  as  she  is 
hereinabove  authorized,  then  upon  her  death  without  having  dis- 
posed thereof  as  aforesaid,  I  give  and  devise  the  said  house  and  lot 
iinnil>er  115  West  61st  street  in  the  City  of  New  York  to  my 
ciiildren  equally  and  to  my  grandchildren,  the  children  of  my 
deceased  daughters  Margaret  E.  Ebbinghausen  and  Mary  Emma 
Mon  jo  per  stirpes  as  tenants  in  common  to  them,  their  heirs  and 
ftss»igns  forever."  If  the  widow  failed  to  exercise  the  power  of 
appointment,  the  appellant,  Addie  Woodhouse,  would  have  been 
entitled  to  no  share  of  the  property,  as  her  father,  who  was  one  of 
tlie  children  of  the  testator,  was  still  alive.  The  testator's  wife 
attempted  to  exercise  this  power  by  the  2d  and  3d  clauses  of  her 
will.  The  2d  clause,  after  reciting  the  provisions  of  the  will  of 
App.  Div.— Yol.  CXI.         6 
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her  husband,  provided  as  follows :  "  Now  I  do  hereby  exercise  the 
power  and  authority  given  to  me  in  and  by  my  husband's  said  will 
to  dispose  of  said  house  and  lot,  and  I  do  give  and  devise  the 
said  house  and  lot  No.  115  West  61st  street,  in  the  City  of  New 
York,  where  I  now  reside,  being  the  same  house  and  lot  which 
is  now  known  by  tlie  street  number  137  "West  61st  street,  to 
and  among  our  children  and  grandchildren,  that  is  to  say :  One- 
fifth  part  thereof  to  our  son  George  A.  Widmayer,  one-fifth  part 
thereof  to  our  son  William  F.  Widmayer,  one-fifth  part  thereof 
to  our  granddaughter  Addie  Woodhouse,  w^ife  of  V.  H.  Wood- 
house  of  New  York  City,  daughter  of  our  son  Henry  E.  Wid- 
mayer ;  one-fifth  part  thereof  to  our  grandson  Ferdinand  N.  Monjo, 
son  of  our  deceased  daugliter  Mary  Emma  Monjo ;  one-tenth  part 
thereof  to  our  granddaughter  Julia  M.  Hurtt,  daughter  of  our 
deceased  daughter  Margaret  Ebbinghausen ;  and  one- tenth  part 
thereof  to  our  grandson  George  Henry  Ebbinghausen,  son  of  our 
deceased  daughter  Margaret  Ebbinghausen,  as  tenants  in  common, 
to  them  and  their  heirs  and  assigns  forever."  By  the  3d  clause  of 
this  will,  however,  the  devise  to  her  granddaughter,  Addie  Wood- 
house,  is  made  upon  the  express  condition  that  "said  1/5  part  shall 
be  charged  with  the  payment  of  the  indebtedness  of  my  said  son 
Harry  E.  Widmayer  to  me,  and  of  my  grandson  Harry  Widmayer 
to  me,  and  whereas  my  said  son  Henry  E.  Widmayer  and  Harry 
Widmayer  each  is  now  indebted  to  me  in  a  large  amount,  together 
with  the  interest  thereon,  for  moneys  loaned  by  me  to  each  of  them 
respectively,  I  do  hereby  charge  the  payment  of  the  said  indebted- 
ness and  the  interest  thereon  and  also  all  other  sums  in  which  either 
of  *them  may  be  indebted  to  me  at  the  time  of  my  decease,  and  the 
interest  thereon,  upon  the  said  1/5  part  of  the  said  house  and  lot 
hereinabove  given  and  devised  to  my  said  granddaughter  Addie 
Woodhouse,  and  direct  that  out  of  the  said  1/5  part  of  the  said 
house  and  lot  the  said  indebtedness  shall  be  paid  to  my  executor  as 
part  of  my  residuary  estate,  and  if  said  1/5  part  or  the  1/5  part  of 
the  proceeds  of  the  said  house  and  lot  when  sold  shall  not  be  sufii- 
cient  to  pay  all  the  said  indebtedness,  with  interest,  then  any  balance 
of  the  said  indebtedness  which  shall  remain  unpaid  after  applying 
said  proceeds  in  part  payment  shall  be  charged  against  and  paid  out 
of  the   one- fifth   part   of   my   residuary   estate  hereinafter  given, 
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devised  and  bequeathed  to  my  said  granddaughter,  Addie  Wood- 
house.  My  intention  in  respect  to  the  said  devise  hereinabove  made 
ofsQch  undivided  one-fifth  part  of  my  said  house  and  lot  to  my  said 
granddaughter  Addie  Woodhouse,  and  in  respect  to  the  devise  and 
bequest  hereinafter  made  to  my  said  granddaughter,  Addie  Wood- 
house, is  that  the  said  indebtedness  of  her  fatlier  and  brotlier  to  me 
shall  l>e  paid  to  my  estate  to  form  a  part  of  my  residuary  estate,  and 
that  the  same  shall  ])e  deducted  from  the  said  one-fifth  part  of  the 
said  house  and  lot,  and  if  necessary  any  balance  thereof  which  shall 
remain  unpaid  shall  be  deducted  from  the  one-fifth  part  of  my 
residuary  estate  hereinafter  given,  devised  and  bequeathed  to  my 
said  gmnddaughter  Addie  Woodhouse."  By  the  5th  clause  of  the 
will  the  residuary  estate  of  the  testator,  both  real  and  personal, 
is  divided  between  her  children  and  grandchildren,  one-fifth  part 
thereof  to  the  testator's  granddaughter  Addie  Woodhouse.  The 
appellant,  Addie  Woodhouse,  attacks  this  condition  annexed  to  tlie 
exefcise  of  the  power  of  appointment  in  her  favor  upon  the  ground 
that  it  was  unauthorized  by  the  original  will  and  that,  therefore,  she 
took  the  devise  of  one  undivided  fifth  discharged  of  that  condition. 
The  power  of  appointment  contained  in  the  original  will  gave  to  tlie 
testator's  wife  an  absolute  power  of  appointment  by  which  she  could 
have  given  this  house  to  any  one  or  more  of  her  children  or  grand- 
children, or  divided  it  among  them  in  such  portions  as  she  saw  fit. 
She  was  not  bound  to  give  to  this  appellant,  Addie  Woodhouse, 
any  interest  in  the  house.  In  considering  the  validity  of  the  exer- 
cise of  this  power  of  appointment  the  whole  will  by  which  it  was 
attempted  ^to  be  executed  nnist  be  read  together,  and  if  the  result 
is  that  the  real  property  was  actually  divided  among  the  husband's 
children  and  grandchildren,  Addie  Woodhouse  has  no  cause  to  com- 
plain. It  is  entirely  clear  that  the  grantee  of  the  power  did  not 
intend  to  give  to  Addie  Woodhouse  an  undivided  fifth  of  this 
property  free  of  any  charge  upon  it  in  favor  of  her  other  children. 
What  she  intended  was  to  charge  the  bequest  of  one-fifth  to  the 
appellant  witli  the  payment  of  a  sum  of  money  to  her  children  and 
other  grandchildren  to  whom  she  devised  the  residuary  estate.  I 
suppose  there  would  be  no  question  as  to  the  validity  of  the  exer- 
cise of  this  power  if  she  had  given  an  interest  in  that  property  to 
Addie  Woodhouse  subject  to  the  payment  of  a  specific  sum  by 
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Addie  Woodhouee  to  other  of  lier  children  and  grandchildren, 
fixing  the  amount  that  she  was  to  pay  them  as  a  condition  for 
receiving  the  interest  in  the  property,  and  yet  this  is  what  the 
provisions  of  tlie  will  taken  as  a  whole  accomplish.  The  amount 
of  the  charge  was  not  determined  in  the  will,  but  was  to  be  deter- 
mined after  her  death  by  the  amount  that  her  father  or  her  brother 
owed  to  the  testatrix.  When  this  will  is  fully  executed,  all  the  real 
property  of  which  the  testatrix  was  given  power  of  disposition  will 
be  divided  among  tlie  original  testator's  children  and  grandchildren. 
No  part  of  it  was  devoted  to  any  otlier  purpose;  no  part  of  it 
could  be  devoted  .to  the  payment  of  the  testator's  debts  or  to  the 
expense  of  administering  the  estate.  The  testatrix  adopted  a 
method  of  dividing  this  property  among  her  children  and  grand- 
children, by  which  she  gave  to  Addie  Woodhouse  the  share  that 
her  father  would  have  received  irf  the  power  of  appointment  had 
not  been  exercised,  but  upon  condition  that  Addie  Woodhouse 
should  pay  out  of  that  sliare  the  amount  of  the  indebtedness  of  her 
father  and  brother  to  the  testatrix,  to  her  other  cliildren  and  grand- 
children ;  but  whether  or  not  Addie  Woodhouse  would,  under  this 
scheme,  be  entitled  to  any  interest  in  this  real  property,  was  quite 
immaterial,  as  the  testatrix  had  power  to  provide  that  she  should 
have  no  interest ;  and  if  the  testatrix  gave  her  an  interest,  however 
small,  it  was  giving  her  something  to  which  she  was  not  legally 
entitled  without  the  exercise  of  the  power  by  the  testatrix  in  her 
favor.  I  do  not  s,ee,  therefore,  that  she  can  complain  because  the 
testatrix  imposed  as  a  condition  of  her  receiving  an  interest  in  this 
property  that  it  should  be  subject  to  the  payment  of  a  sum  to  be 
ascertained  after  the  testatrix's  death  in  favor  of  the  otlier  children 
or  grandchildren  of  the  testatrix.  If,  however,  it  should  be  held 
that  this  was  not  a  valid  exercise  of  the  power  granted  to  •the  testa- 
trix by  the  will  of  her  husband,  the  appellant  would  not  then 
be  entitled  to  any  interest  in  the  property,  for  it  would  pass 
under  the  will  of  the  testator  to  the  appellant's  father.  If  the 
power  was  exercised,  the  interest  that  the  appellant  could  take 
under  the  exercise  of  the  power  must  be  subject  to  the  condi- 
tions imposed  by  the  testatrix.  If  those  conditions  were  illegal 
or  improper,  then  there  w^as  no  exercise  of  the  power  and  tlie 
property  passed  under  t?\e  will  granting  the  power.     In  the  con- 
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structiun  of  wills  the  primary-  duty  of  the  court  is  to  ascertain 
the  intention  of  the  testator  and  for  that  purpose  the  whole  instru- 
ment must  be  read  together.  Nothing  can  be  clearer  than  that  in 
the  exercise  of  this  power  it  was  not  tlie  intiBntion  of  the  testatrix 
exercising  it  to  give  to  this  appellant  an  undivided  one-lifth  of  this 
real  property.  To  so  construe  the  will  would  be  in  direct  violation 
of  the  intention  of  the  testatrix.  The  testatrix,  in  the  execution  of 
the  power,  gave  to  the  appellant  one-fifth  interest  in  the  property 
charged  with  the  payment  of  certain  sums  which  under  the  will 
would  go  to  the  children  and  other  grandchildren  of  the  testatrix. 
That  was  either  a  valid  exercise  of  the  power  or  it  was  not.  If 
valid,  the  appellant  took  the  share  charged  with  the  payment  of  the 
amount  due  to  the  testatrix  from  her  father  and  brother.  If 
invalid,  the  result  was  that  the  real  property  passed  under  the 
original  will,  and  in  it  the  appellant  would  have  no  interest.  So 
that,  whether  we  treat  this  as  a  valid  or  invalid  exercise  of  the 
power,  the  appellant  was  not  aggrieved  by  the  judgment  appealed 
from. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed, 
with  costs  to  the  respondents  against  the  appellant. 

O'Brien,  P.  J.,  and  Laughun,  J.,  concurred;  McLaughlin 
and  Houghton,  J  J.,  dissented. 

Houghton,  J.  (dissenting) : 

I  do  not  think  the  widow  had  any  power  to  charge  the  one-fifth 
part  of  the  real  property  which  she  apportioned  to  the  appellant 
witli  the  payment  of  the  debts  owing  to  her  by  appellant's  father 
and  brother,  for  the  purpose  of  swelling  the  residue  of  her  own 
estate.  Nor  do  I  think  the  legal  principle  is  at  all  clianged  by  the 
fact  that  the  residue  of  the  widow's  estate  is  bequeathed  to  the 
same  persons  and  in  the  same  proportions  in  which  she  devised  the 
real  estate  under  the  power  given  to  her  by  the  will  of  her  hus- 
band; or  by  the  fact  that  the  widow  had  the  right  under  that 
power  to  withhold  from  appellant  any  part  of  the  real  property 
concerning  which  power  of  disposal  was  given  to  her,  or  to  give 
appellant  a  large  or  small* amount  as  she  saw  fit.  The  power  of 
appointment  as  to  real  property  must  be  strictly  followed,  and  its 
execution  is  governed   by   the   principles  of  agency.     {Ilillen  v. 
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Isdiny  144  N.  Y.  374.)  Where  a  power  exists  to  apportion  real 
property,  the  liolder  of  the  power  cannot  Umit  the  estate  for  life 
with  remainder  to  issue,  unless  so  expressly  authorized  {Stuyvesa/nt 
V.  Neily  67  How.  Pr.  16) ;  nor  can  a  specific  fund  arising  from  the 
sale  of  real  estate,  directed  to  be  apportioned,  be  charged  with  the 
expense  of  settling  the  estate  of  the  person  exercising  the  power. 
{Cochrcm  v.  ElweU,  46  N.  J.  Eq.  333.) 

The  will  of  George  Widmayer  expressly  devised  the  property  in 
case  the  widow  sliould  not  exercise  the  power  conferred  upon  her. 
The  title  was,  therefore,  in  his  several  devisees  in  the  proportions 
named  by  him,  subject,  however,  to  be  divested  as  to  any  one  by 
the  exercise  of  the  power  by  the  widow  in  a  different  manner  in 
favor  of  any  of  those  in  the  class  specified.  Appellant  was  not  one 
of  those  n$imed  by  the  original  testator,  but  she  was  one  of  the  class 
included  witliiu  the  power. 

It  does  not  appear  what  the  value  of  the  one-fifth  part  of  the  real 
property  apportioned  to  appellant  is,  nor  is  the  amount  of  indebted- 
ness of  appellant's  father  and  brother  charged  thereon  shown. 
Whether  the  indebtedness  be  much  or  little,  when  it  shall  be  paid 
to  the  residuary  estate  of  the  widow  it  is  exposed  to  the  hazard  of 
debts  against  her  estate,  and  to  the  burden  of  executors'  commis- 
sions and  expenses  of  administration,  and  possibly  to  inheritance 
transfer  tax.  It  may  be  wholly  eaten  up  by  debts  and,  to  some 
extent  at  least,  will  be  diminished  by  executors'  fees  and  expenses 
of  administration.  Such  a  state  of  affairs  the  widow  was  given  no 
power  to  create. 

It  is  no  answer  to  say  that  the  widow  may  have  apportioned  only 
one-twentieth  or  any  other  part  to  the  appellant  instead  of  one-fifth 
if  she  had  so  wished,  and  hence  that  if  appellant  shall  pay  the 
indebtedness  specified  she  may  still  have  left  some  aliquot  part  of 
the  real  property  which  the  widow  could  have  fixed  as  lier  portion, 
if  she  had  seen  fit  so  to  do.  The  widow  did  fix  appellant's  portion 
at  one-fifth,  and  I  think  she  had  no  power  to  charge  it  with  the 
payment  of  any  debts  owing  to  her,  and  that  that  condition  must 
fail. 

The  condition  being  illegal,  and  the  apportioning  to  appellant  of 
one-fifth  part  being  entirely  within  the  power,  the  apportionment 
should  stand  and  the  condition  be  declared  to  be  ineffectual.     I 
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think,  therefore,  that  the  judgment  should  be  modified  so  that  it 
shall  declare  that  the  appellant  takes  a  oue-iifth  interest  in  the  real 
property  free  from  any  charge. 

McLaughlin,  J.,  concurred. 

Judgment  affirmed,  with  costs  to  respondents  against  appellant. 


Mabtha  Steonge,  Appellant,  v.  The  Supreme  Lodge,  Knights  of 

Pythias,  Respondent. 

First  Department.  February  9,  1906. 

Membership  life  insurance  asaociation  —  change  of  beneficiary  under 
by-laws  —  fiulure  of  insured  to  give  indemnity  on  changing  beneficiary 
—  indemnity  waived  by  insurer. 

When  the  certificate  of  membership  and  the  rules  and  regulations  of  a  member- 
ship life  insurance  association  provide  that  a  member  may  change  his  bene- 
ficiary "  as  often  as  desired,  consent  of  the  existing  beneficiaries  not  being 
required."  etc..  a  beneficiaiy  first  named,  and  who  refuses  to  surrender  the 
policy  intrusted  to  her,  acquires  no  vested  rights  which  prevent  a  change  of 
beneficiary  by  the  member  on  his  complying  with  the  provisions  of  the 
associatiou  in  that  respect. 

Although  the  rules  of  such  insurer  require  the  insured  to  furnish  indemnity  in 
case  he  is  unable  to  surrender  the  policy  wheu  changing  a  beneficiary,  such 
provision  is  for  the  security  of  the  association  only  and  the  failure  of  the  mem 
her  to  furnish  such  indemnity  when  required  cannot  be  taken  advantage  of  by  a 
former  beneficiary  when  the  insured  has  in  oiher  respects  complied  with  the  rule. 

The  insurer  may  waive  provisions  designed  only  for  its  own  protection. 

HoroHTON,  J.,  dissented,  with  memorandum. 

Appeai.  by  the  plaintiff,  Martha  Stronge,  from  a  judgment  of  tho 
Sapreiue  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  7th  day  of  July,  1905, 
upon  the  decision  of  the  court,  rendered  after  a  trial  before  the  court 
without  a  jury  at  the  New  York  Trial  Term,  dismissing  the 
cooiplaint  upon  the  merits. 

S.  Livingston  Samudn^  for  the  appellant. 

James  C,  de  La  Mare^  for  the  respondent. 

Inoraham,  J. :  , 

There  is  no  substantial  dispute  as  to  the  facts  in  this  case.  The 
defendant,  under  its  constitution,  issued  to  one  John  M.  Irvine  a 
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certificate  of  membership  which  recited  that  the  said  John  M.  Irvine 
was  a  member  of  section  85  of  the  Endowment  Rank,  Knights  of 
Pythias,  and  that  in  consideration  of  the  payment  by  the  said  mem- 
ber of  tlie  prescribed  membership  fee  and  of  all  monthly  payments, 
assessments  and  dues  as  required,  and  that  he  shall  be  in  good  stand- 
ing under  the  said  laws,  rules  and  regulations,  the  defendant  would 
pay  to  "  Martha  Stronge,  his  sister-in-law,  the  sum  of  Three  thou- 
sand dollars  out  of  the  Endowment  Fund  of  the  Rank,  in  accord- 
ance with  and  under  the  laws  governing  the  payment  of  benefits, 
upon  due  notice  and  satisfactory  proof  of  death  and  good  standing 
in  the  Rank  at  time  of  death  and  a  full  receipt  and  surrender 
of  this  certificate,  subject,  however,  to  the  conditions  and  agree- 
ments subscribed  to  by  said  member  in  his  application,  and  to  the 
further  conditions  and  agreements  hereinafter  nairied  and  provided  ; 
also  that  this  certificate  shall  not  have  been  surrendered  by  said 
member  or  canceled  at  his  request  and  another  certificate  issued  in 
accordance  with  the  laws  of  the  Rank.  *  *  *  Provided  further, 
that  the  beneficiary  herein  designated  shall  acquire  no  interest  what- 
ever in  the  certificate  nor  in  the  Endowment  Fund  until  the  benefit 
shall  have  lawfully  accrued  by  reason  of  the  death  of  said  member 
and  no  subsequent  change  in  the  beneficiary  shall  have  been  made." 
The  rules  and  regulations  of  the  defendant  provide  that  each 
applicant  for  membership  shall  designate  in  his  application  "  some 
person  or  persons  related  to  or  dependent  upon  him  for  support,  as 
hereinafter  provided,  to  whom  the  benefit  shall  be  paid  when  due, 
and  the  name  or  names  and  the  relationship  of  the  person  or  per- 
sons so  designated  shall  be  inserted  in  the  Endowment  certificate." 
It  was  also  provided  that  any  member  desiring  to  change  his  bene- 
ficiary or  beneficiaries  should  make  application  on  a  form  provided  by 
the  board  of  control.  "  The  secretary  of  the  section  shall  attest  the 
same,  and  forward  such  application  with  the  certificate  originally 
issued,  or  then  in  force,  and  a  fee  of  fifty  cents,  to  said  Board  of 
Control,  who  shall,  if  the  change  be  in  accordance  with  law,  as  speci- 
fied in  section  380,  issue  a  new  certificate,  containing  the  name  or 
names  of  the  substituted  beneficiary  or  beneficiaries.  Suet  change 
may  be  made  at  any  time  and  as  often  as  desired,  consent  of  the 
existing  beneficiaries  not  being  required."  It  was  also  provided 
that  "  In  case  a  member  desiring  to  change  his  beneficiary  shall  be 


Digitized  by 


Google 


Stbonge  v.  Supreme  Lodge.  89 


App.  Div.]  First  Department,  February,  1906. 


unable  to^uiTender  the  original  certificate,  or  the  certificate  then  in 
force,  by  reason  of  the  act  or  refusal  of  the  beneficiary  named 
therein,  or  from  any  other  cause,  the  Board  of  Control  may  issue  a 
new  certificate  upon  proof  of  the  facts  by  affidavit  of  the  member, 
and  the  execution  by  him  of  such  instruments  of  release  or  indemnity 
as  shall  be  deemed  necessary." 

The  certificate  in  question  was  issued  on  the  5th  day  of  May, 
1903.  On  the  13th  day  of  May,  1904,  the  said  Irvine  executed  and 
delivered  to  the  defendant  an  instrument  in  writing,  and  an  affi- 
davit annexed  thereto,  by  which  said  Irvine  changed  the  beneficiary 
named  in  said  certificate  and  nominated  and  appointed  his  adopted 
daughter,  Annie  Elizabeth  Fee,  as  beneficiary  in  said  certificate  in 
the  place  of  the  plaintiff,  and  revoked  the  appointment  of  the 
plaintiff  as  beneficiary  in  the  said  certificate. 

The  court  found  that  at  the  time  of  the  delivery  of  this  instru- 
ment and  affidavit,  Irvine  had  complied  in  every  respect  with  the 
general  laws,  rules  and  regulations  of  the  defendant  so  far  as  the 
defendant  required  him  to  comply  with  the  same,  except  as  to  the 
surrender  of  the  said  certificate  of  membership  to  defendant,  and 
did  all  that  he  was  able  to  do  as  he  was  required  by  said  general 
laws,  rules  and  regulations.  This  instrument,  with  the  affidavit, 
having  been  forwarded  to  the  defendant,  on  May  nineteenth  the 
defendant  wrote  to  Irvine  acknowledging  the  receipt  of  the  instru- 
ment changing  the  beneficiary,  with  the  affidavit,  and  the  fifty 
cents  required  by  the  rules  to  be  paid,  saying :  "  The  papers  that 
you  submitted  appear  to  be  satisfactory  and  in  conformity  with  the 
rules  and  requirements  of  the  Board  of  Control.  Before,  however, 
a  new  certificate  can  be  issued  under  the  circumstances,  the  full 
requirement  exacted  by  the  Board  in  all  cases  and  as  provided  for 
in  Section  80,  p.  67  of  the  Endowment  Rank  Laws  must  be  complied 
with."  The  letter  then  quoted  the  law,  which  provided  that  the 
member  must  execute  a  release  or  indemnity  as  should  be  necessary, 
calling  his  attention  to  this  provision  of  the  law  and  stating  that  if 
Irvine  would  file  with  the  board  a  bond  with  one  or  more  good 
sureties  for  the  sum  of  $3,000,  to  protect  the  defendant  in  case  it 
issued  the  certificate  as  required,  tlie  papers  would  then  be  acted 
upon  to  Irvine's  satisfaction.  The  day  after  this  letter  was  written, 
and  on  May  twentieth,  Irvine  died  in  Texas.     Annie  Elizabeth  Fee, 


Digitized  by 


Google 


90  Stbonge  v.  Supeeme  Lodge. 

First  Department,  February,  1906.  [Vol.  111. 

1 

substituted  beneficiary,  made  due  proof  of  the  death  of  the  said 

Irvine  and  claimed  tlie  amount  due,  and  the  court  found  as  a  con- 
clusion of  law  that  Irvine,  by  the  instrument  dated  May  13,  1904, 
duly  revoked  the  designation  of  the  plaintiff  as  his  beneficiary  in  the 
certificate  referred  to  and  duly  changed  the  beneficiary  named  in 
said  certificate  and  appointed  the  said  Annie  Elizabeth  Fee  as  his 
beneficiary  in  place  of  the  plaintiff ;  that  the  act  of  the  plaintiff  in 
refusing  to  surrender  the  said  certificate  for  the  purpose  of  chang- 
ing the  beneficiary  was  wrongful,  and  that  she  could  not  take 
advantage  of  her  refusal  to  surrender  the  certificate,  and  that  the 
defendant  was  entitled  to  judgment  dismissing  the  complaint. 

The  plaintiff  claimed  and  asked  the  court  to  find  that  Irvine,  for 
a  valuable  consideration  moving  to  him  from  the  plaintiff,  agreed 
with  the  plaintiff  to  make  her  his  beneficiary  and  to  have  the  def end- 
ant  issue  to  her  a  certificate  as  such,  and  in  pursuance  of  such  agree- 
ment designated  the  plaintiff  as  his  beneficiary.  In  answer  to  that 
contention,  however,  I  do  not  think  that  the  evidence  established 
that  this  certificate  was  issued  in  pursuance  of  any  such  contract ; 
but  whether  so  issued  or  not,  it  was  issued  subject  to  the  provisions 
therein  contained  and  the  laws,  rules  and  regulations  governing  the 
rank  and  which  may  be  adopted  by  the  board  of  control  of  said 
rank,  and  the  agreement  to  pay  to  the  beneficiary  was  in  accordance 
with  and  under  the  rules  governing  the  payment  of  benefits,  and 
upon  the  condition  that  the  beneficiary  designated  should  acquire  no 
interest  whatever  in  the  certificate  nor  in  the  endowment  fund  until 
,  the  benefit  shall  have  lawfully  accrued  by  reason  of  the  death  of  the 
said  member,  and  that  no  subsequent  change  in  the  beneficiary  shall 
have  been  made. 

The  only  substantial  question  presented  is,  whether  the  instrument 
and  affidavit  forwarded  to  the  defendant  on  the  13th  day  of  May, 
1904,  and  accepted  by  the  defendant  as  a  sufficient  change  of  the 
beneficiary  under  the  rules  and  regulations  of  the  order,  was  suffi- 
cient to  change  the  beneficiary  under  the  certificate  of  membership 
and  the  rules  and  regulations  adopted  by  the  order.  Eule  79  of  the 
defendant  provides  that  any  person  desiring  to  change  the  bene- 
ficiary or  beneficiaries  shall  make  application  on  a  form  prescribed  by 
the  board  of  control ;  that  such  change  may  be  made  at  any  time  and 
as  often  as  desired,  consent  of  the  existing  beneficiaries  -not  being 
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required ;  but  no  change  of  beneficiary  shall  be  valid  until  its 
acceptance  by  the  board  of  control ;  and  rule  80  provides  that  "  In 
case  a  member  desiring  to  change  his  beneficiary  shall  be  unable  to 
surrender  the  original  certificate,  or  the  certificate  then  in  force,  by 
reason  of  the  actor  refusal  of  the  beneficiary  named  therein,  or  from 
any  other  cause,  the  Board  of  Control  may  issue  a  new  certificate 
upon  proof  of  the  facts  by  affidavit  of  the  member,  and  the  execution 
by  hiin  of  such  instruments  of  release  or  indemnity  as  shall  be 
deemed  necessary."  In  pursuance  of  this  provision  Irvine  trans- 
mitted to  the  defendant  an  instrument  by  which  he  made  a  change 
in  the  beneficiary  named  in  said  certificate,  and  he  surrendered 
and  released  all  rights  in  and  to  and  under  said  certificate,  to  take 
effect  npon  the  issuance  to  him  of  a  new  certificate  in  lieu  and  place 
thereof.  Tiie  instrument  then  directed  that  the  benefit  was  to  be 
l>aid  to  Annie  Elizabeth  Fee,  his  adopted  daughter,  and  requested  a 
new  certificate  to  be  issued  to  him  in  accordance  therewith  to  take 
effect  immediately ;  it  stated  that  he  desired  to  name,  and  he 
thereby  did  name,  as  his  beneficiary  his  adopted  daughter  in 
place  of  the  plaintiff,  and  he  revoked  the  appointment  and 
named  in  her  place  and  stead  his  adopted  daughter,  Annie  Elizabeth 
Fee.  This  instrument  was  duly  acknowledged,  and  attached  to  it 
was  an  affidavit  which  verified  the  facts  stated,  that  the  plaintiff  was 
not  a  blood  relative,  but  a  sister  of  his  deceased  wife;  that  as  the 
plaintiff  was  named  as  beneficiary  in  said  certificate,  he  was  induced 
by  her  and  her  husband  to  place  the  said  certificate  in  tlieir  posses- 
sion ;  that  he  had  made  demands  upon  the  plaintiff  and  her  husbarid 
for  a  return  and  delivery  of  the  certificate,  but  had  been  unable  to 
secnre  the  same.  Annexed  to  this  was  the  certificate  of  the  adoption 
of  the  said  Fee,  which  appeared  to  be  in  accordance  with  the  pro- 
visionB  of  the  law  of  the  State  of  Texas  where  Irvine  and  the  said 
Fee  then  resided ;  and  in  answer  to  this  communication  the  secre- 
tary of  the  board  of  control  wrote  to  the  defendant  on  May  19, 
1904,  stating  that  upon  Irvine's  filing  with  the  board  a  bond  snch 
new  certificate  would  be  issued.  After  the  death  of  Irvine  the 
defendant  decided  to  furnish  Mrs.  Fee  with  blanks  for  proof  of 
death,  and  declined  to  recognize  the  rights  of  the  plaintiff. 

Both  nnder  the  certificate  issued  to  the  plaintiff  and  the  rules  and 
regulations  of  the  defendant,  a  member  had  a  right  to  change  a 
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beneficiary  and  the  plaintiff  acquired  whatever  interest  she  acquired 
in  this  certificate  subject  to  that  rigl)t.  The  conditions  under  which 
the  defendant  was  to  accept  such  a  change  of  beneficiary  and  issue 
a  new  certificate  were  entirely  for  its  protection.  If  the  defendant 
consented  to  the  change,  it  could  waive  any  of  the  conditions  which 
it  had  prescribed  as  a  condition  for  issuing  a  new  certificate  or 
recognizing  a  change  in  consequence  of  the  inability  of  a  member 
to  surrender  the  old  certificate,  and  it  would  seem  that  the  plaintiff 
could  not  take  advantage  of  the  failure  of  the  defendant  to  insist 
upon  an  observance  of  these  conditions  imposed  for  its  own  benefit. 
{Kimball  v.  Lester,  43  App.  Div.  27 ;  affd.,  167  N.  Y.  570  ;  Dexter 
V.  Sujprefne  Couficil,  97  App.  Div.  545.) 

In  Lahey  v.  Lahey  (174  N.  Y.  146)  the  original  certificate  desig- 
nated the  member's  wife  as  the  beneficiary,  who  had  possession  of 
the  certificate.  The  member  having  become  separated  from  his 
wife,  went  to  live  witli  his  mother  and  subsequently  executed  an 
instrument  by  which  he  revoked  the  former  certificate  and  desired 
that  $500  of  the  amount  due  should  be  paid  to  his  mother  and 
$500  to  the  treasurer  of  the  association  to  pay  doctor's  and  funeral 
expenses.  This  instrument  was  filed  with  the  oflicers  of  the  asso- 
ciation with  a  request  that  a  new  certificate  should  be  issued. 
The  association  failed  and  neglected  to  issue  such  new  certificate, 
upon  the  ground  that  the  original  certificate  should  be  surren- 
dered with  the  application  for  the  change.  Subsequent  to  this 
proceeding  the  wife  of  the  member  induced  him  to  go  with  her  to 
her  home  in  the  city  of  Buffalo,  where  he  remained  until  his  deatlu 
After  his  death  the  plaintiff,  who  was  the  wife,  claimed  the  whole 
of  the  fund  by  virtue  of  the  original  certificate.  The  defendant, 
the  member's  mother,  claimed  her  interest  in  the  fund  under  the 
second  designation.  Upon  these  facts  the  court  below  found  as  a 
conclusion  of  law  that  the  member  changed  the  beneficiary  of  said 
insurance  as  provided  in  the  instrument  of  October  thirtieth,  and 
that  he  did  what  was  necessary  to  effectuate  such  a  purpose. 

The  principle  established  in  that  case,  I  think,  justified  this  judg- 
ment. There  can  be  no  question  but  that  the  member  of  the 
defendant  corporation  intended  to  change  the  beneficiary  to  whom 
the  payment  was  to  be  made  upon  his  death.  He  communicated 
that  intention  to  the  defendant  who  accepted  the  proposed  change 
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and  undertook  to  issue  a  new  certificate  upon  tiling  tlie  bond  as 
required  by  the  by-laws  of  the  association.  There  is  nothing  in  the 
rules  and  by-laws  that  requires  that  a  new  certificate  should  be 
issued  before  a  change  of  the  beneficiary  was  accomplished.  The 
change  did  not  consist  in  issuing  a  new  certificate,  but  the  associa- 
tion required  for  its  own  protection  that  before  a  new  certificate 
should  be  issued  the  old  one  should  be  surrendered,  or  security 
given  to  save  the  association  from  the  expense  or  liability  involved 
in  having  two  certificates  outstanding,  naming  different  bene- 
ficiaries. As  between  this  defendant  and  a  person  claiming  to  be 
tlie  person  designated  by  a  member  as  his  beneficiary,  the  defend- 
aut  would  only  be  liable  if  the  person  making  the  claim  was  in 
fact  the  person  designated  by  the  member  as  the  one  to  whom  the 
benefit  should  be  paid.  There  is  here,  I  think,  sufficient  so  sustain 
the  finding  of  the  court  below  that  prior  to  his  death  the  member 
had  changed  the  beneficiary,  and  that  the  plaintiff,  although  she 
held  the  certificate  designating  her  as  the  one  to  whom  the  amount 
was  to  be  paid  on  the  death  of  the  member,  was  not  in  fact  the 
beneficiary  entitled  to.  such  payment  at  the  death  of  the  member, 
and,  therefore,  was  not  entitled  to  recover.  The  defendant  recog- 
nized the  right  of  this  member  to  change  the  beneficiary,  has 
accepted  the  new  beneficiary  as  the  one  to  whom  the  benefit  was 
payable,  and  it  seems  to  me  established  that  the  plaintiff  was  not 
entitled  to  the  payment  which  was  provided  by  the  constitution  and 
by-laws  of  this  association  to  be  paid  to  the  person  who  had  been 
designated  by  the  member  as  the  one  entitled  to  the  benefit  upon  his 
death. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 

O'Bmex,  p.  J.,  Laughlin  and  Clakke,  JJ.,  concurred; 
Houghton,  J.,  dissented. 

Houghton,  J.  (dissenting) : 

I  dissent  on  the  ground  that  the  plaintiff  holds  the  only  certificate 
actually  issued,  no  bond  having  been  furnished  as  a  condition  of 
issuing  a  new  certificate,  and  the  action  being  at  law,  the  plaintiff 
is  ea titled,  as  against  the  defendant,  to  recover, 

jfiidg;ment  affirmed|  with  costs* 
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Augustus  K.  Sloan,  Appellant,  v.  National  Surety  Company, 

Respondent. 
First  Department,  February  9,  1906. 

Chattel  mortgage  —  on  default  mortgagee  must  take  poasession  or  refile 
mortgage  —  when  proof  of  taking  possession  sufficient  —  conversion  by 
sheriff  selling  under  execution  — ^when  surety  who  indemnifies  sherilff 
liable  to  mortgagee. 

The  owner  of  a  chattel  mortgage  not  in  possession  of  the  property  must,  when  the 
debt  becomes  due,  either  refile  his  mortgage  or  take  possession  of  the  property  in 
order  to  protect  himself  against  levy  by  a  judgment  creditor  of  the  mortgagor. 

Though  on  default  of  the  mortgagor  the  title  vests  in  the  mortgagee  and  the 
mortgagor  has  only  an  equity  of  redemption,  the  mortgagee  to  protect  his  title 
must  take  possession. 

When  the  mortgaged  property  consists  of  machinery  situated  in  a  building  leased 
by  the  mortgagor,  whose  lease  has  expired,  except  as  such  mortgagor  holds 
over  as  monthly  tenant,  a  taking  of  possession  by  the  mortgagee  is  estab- 
lished when  it  is  shown  that  he  demanded  payment,  which  was  refused,  went 
to  the  room  and  claimed  the  machinery  as  his,  secured  a  lease  of  the  room  con- 
taining the  machinery  from  the  owner,  and  employed  and  paid  persons  to 
operate  the  machinery  in  finishing  up  orders. 

When  such  mortgaged  property  has  after  default  and  such  possession  by  the 
mortgagee  been  sold  by  the  sheriff  under  levy  by  a  judgment  creditor  of  the 
mortgagor,  a  surety  who  has  indemnified  the  sheriff  is  liable  for  the  conversion, 
although  the  original  levy  was  made  before  the  bond  of  indemnity  was  given. 

Appkal  by  the  plaintiflF,  Augustus  K.  Sloan,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  17th  day  of  February, 
1904,  upon  a  nonsuit  granted  by  the  court  after  a  trial  at  the  New 
York  Trial  Term,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  10th  day  of  February,  1904,  denying  the  plauitifiPs 
motion  for  a  new  trial  made  upon  the  minutes. 

Albert  It,  Ilager^  for  the  appellant. 

CJiarlea  A.  Boston^  for  the  respondent. 

McLaughlin,  J. : 

On  the  5th  of  August,  1897,  the  plaintiff  loaned  to  the  ITaney 
Manufacturing  Company,  a  domestic  corporation,  the  sum  of  $5,000, 
under  a  written  agreement  executed  on  that  day,  which,  among 
other  things,  provided  that  the  corporation,  for  the  purpose  of 
eecuring  payment  of  such  loan,  should  execute  and  deliver  to  the 
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plaintifE  bills  of  sale  of  its  machinery  and  plant,  the  corporation, 
however,  to  remain  in  possession  and  use  of  the  property  covered 
by  the  bill  of  sale  in  conducting  its  business.  The  loan  was  for 
one  year,  and  if  default  were  made  in  the  payment  of  the  same, 
then  the  agreement  provided  that  th§  legal  title  should  thereupon 
vest  and  become  absolute  in  the  plaintiff.  Pursuant  to  this  agree- 
ment the  plaintiff  received  three  bills  of  sale,  covering  the  machinery 
and  property  therein  specified,  one  of  which  was  executed  by  the 
corporation  and  two  others  assigned  by  a  person  who  had  legal  title 
to  a  portion  of  the  property.  Upon  tlieir  receipt  the  plaintiff  filed 
them  in  the  register's  office  in  the  county  of  Kings.  On  the  5th  of 
August,  1898,  the  day  when  the  loan  matured,  plaintiff  went  to  the 
place  of  business  of  the  corporation,  requested  payment,  and  the 
same  being  refused  demanded,  and,  as  he  claims,  took  possession  of 
all  of  the  property  covered  by  the  bills  of  sale. 

On  the  29th  of  July,  1898,  the  Cycle  Age  Company  of  Chicago, 
IlL,  recovered  a  judgment  against  the  corporation  in  the  Supreme 
Court  of  New  York  for  tlie  sum  of  $453.16,  and  an  execution  was 
issned  thereon  to  the  sheriff  of  Kings  county  on  the  1st  of  August, 
1898.  The  sheriff,  through  his  deputy,  undertook  to  enforce  the 
same  by  going  to  the  place  of  business  of  the  corporation  and  tliere 
attempted  to  make  a  levy,  but  he  was  then  informed  that  the  plain- 
tiff had  bills  of  sale  of  all  of  the  property  on  which  a  levy  was  sought 
to  be  made,  which  were  on  file  in  the  register's  office.  Before  pro- 
ceeding to  perfect  the  levy  and  enforce  the  execution  the  sheriff 
demanded  a  bond  of  indemnity  from  the  Cycle  Age  Company  and 
the  latter  procured  the  same  on  August  9, 1898,  from  the  defendant 
in  this  action  in  the  sum  of  $1,500.  Thereafter  the  sheriff  per- 
fected his  levy  by  taking  the  property  into  his  possession,  aud  adver- 
tised the  same  for  sale.  The  plaintiff  demanded  that  the  levy  be 
released  and  the  possession  of  said  property  returned,  and  then  a 
farther  bond  of  indemnity  was  required,  in  pursuance  of  which,  on 
the  31st  of  August,  1898,  an  additional  bond  was  given  by  the 
defendant  in  the  sum  of  $2,000,  "after  which  the  sheriff  advertised 
the  property  for  sale,  and  the  same  was  sold  on  the  6th  of  Septem- 
ber, 1898,  for  $732.  The  plaintiff  then  brought  this  action  to 
Tecover  the  value  of  such  property,  on  the  ground  that  the  same  was 
wrongfoDy  and  unlawfully  converted  by  defendant. 
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There  have  been  two  trials.  The  first  resulted  in  a  verdict  for  the 
plaintiflp  for  the  value  of  the  property  sold,  bat  upon  appeal  the 
judgment  was  rev ermd  {Sloan  y.  National  Surety  Co.,  Y4  App.  Div. 
417),  this  court  holding  that  the  bills  of  sale,  when  construed  in  con- 
nection with  the  agreement,  were  in  fact  chattel  mortgages,  and  the 
property  covered  by  them  having  been  permitted  to  remain  in  the 
possession  of  tlie  mortgagor,  the  plaintiff,  in  order  to  protect  hia 
rightSj  was  required,  when  the  loan  matured,  either  to  refile  his  mort- 
gages or  take  actual  possession  of  the  property,  and  he  did  not 
establisli  that  he  had  done  either.  At  the  conclusion  of  the  second 
trial  the  defendant  moved  to  dismiss  the  complaint  or  for  the  direc- 
tion of  a  verdict,  pending  the  determination  of  which  the  court 
submitted  tliree  questions  to  the  jury  for  special  findings  thereon  : 
(1)  Whether  the  plaintiff  on  the  5th  of  August,  18S8,  took  actual 
possession  of  the  property ;  (2)  if  he  did,  whether  he  thereafter 
retained  such  possession  until  the  levy  by  the  sheriff ;  and  (3)  what 
damage  the  plaintiff  suffered  if  he  were  the  owner  of  the  property. 
The  first  and  second  questions  were  answered  by  the  jury  in  the 
affirmative,  and  the  third  $4,611.20.  The  special  verdict  was 
recorded,  the  jury  discharged  and  the  motion  to  dismiss  the  com- 
plaint granted,  to  which  an  exception  was  taken.  Judgment  was 
subsequently  entered  to  this  effect,  from  which  the  plaintiff  appeals. 

The  learned  trial  justice  was  evidently  of  the  opinion  that  the 
evidence  on  the  second  trial  liAd  not  been  materially  changed  from 
what  it  was  on  the  first  trial,  and  if  he  were  correct  in  this,  then  the 
complaint  was  properly  dismissed  under  our  former  decision.  There 
was  no  evidence  that  the  mortgages  were  refiled,  and  the  only 
remaining  question  is  whether  the  evidence  tended  to  show  and  was 
sufficient  to  sustain  a  finding  that  the  plaintiff  on  the  5th  of  August, 
1898,  took  actual  possession  of  the  property  covered  by  the  mort- 
gages and  thereafter  remained  in  actual  possession  until  the  same 
was  taken  from  him  by  the  sheriff. 

On  the  first  trial  substantially  the  only  evidence  bearing  upon  the 
question  of  possession  was  that  given  by  the  plaintiff  himself,  in 
which  he  stated  that  when  he  demanded  payment,  of  the  loan  and 
the  same  was  refused  he  demanded  and  took  possession  by  going 
into  the  room,  putting  his  hands  on  the  different  pieces  of  machinery 
imd  announcing  that  the  same  were  bier ;  that  none  of  the  machinery 
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was  removed,  and  after  the  execution  of  the  several  bills  of  sale  the 
Bame  "  was  continued  in  use  by  the  Han ey ^Manufacturing  Company 
in  connection  with  its  business  "^  *  *  up  to  the  time  of  the  sale 
by  the  Sheriff.^'  This  did  not  constitute  taking  actual  possession,  but 
at  most  constructive  possession.  {Steele  v.  Benham,  84  N.  Y.  634.) 
On  the  second  trial,  however,  the  plaintiflE  testified,  and  the  credi- 
bility of  his  testimony  in  so  far  as  the  same  was  in  conflict  with  that 
given  by  him  on  the  first  trial  was  for  the  jury,  that  on  the  5th  of 
Aagnst,  1898  (the  day  the  loan  fell  due), he  demanded  payment; 
that  this  was  refused ;  that  he  then  went  into  the  room  where  the 
machinery  was  and  claimed  the  property  ;  that  ho  put  his  hands  on 
all  of  the  machinery  and  claimed  it ;  that  on  that  day  he  leased  the 
room  in  which  the  machinery  was  from  Mr.  Tolhier,  the  owner ; 
that  in  order  to  get  the  lease  he  had  to  pay  the  rent  from  the  first  of 
the  preceding  July  ;  that  he  paid  the  rent  for  the  months  of  July, 
An^ust  and  September.  He  produced  a  letter  which  he  wrote  to 
the  landlord  on  the  fifth  of  August,  in  which  he  stated  :  "  I  will  take 
the  floor  now  occupied  by  the  Haney  Mfg.  Co.  290  Graham  St., 
Brooklyn,  paying  you  $100  pr.  month  for  same,  subject  to  a  two 
weeks'  notice  on  either  your  side  or  mine,  to  terminate  this  agree- 
ment, which  it  is  understood  to  date  from  July  Ist,  1898.  Enclosed 
please  find  my  check  for  one  hundred  dollars  for  July  rent,  for 
which  please  send  me  receipt  &  oblige."  In  this  letter  was  inclosed 
a  check  for  §100.  He  also  produced  the  answer  of  the  landlord, 
written  on  the  same  day,  in  which  he  stated :  "  Replying  to  your 
favor  of  even  date,  and  acknowledging  receipt  of  your  check  for 
$100,  to  pay  the  rent  for  one  month  ending  July  31st,  for  floor 
now  occupied  by  Haney  Mfg.  Co.,  I  would,  say  that  I  will  mail  you 
a  properly  drawn  receipt  for  same  shortly."  The  check  which  was 
inclosed  in  the  letter  of  August  fifth  was  introduced  in  evidence. 
It  was  dated  August  fourth,  was  for  $100,  payable  to  the  order  of 
Tohner,  was  indorsed  by  Tollner  arid  payment  made  through  the 
clearing  house  on  the  fifth  of  August.  The  plaintiff  further  testi- 
fied that  the  Haney  Manufacturing  Company  did  no  business  in  the 
room  after  the  fifth  of  ^August  and  that  the  only  business  which 
was  done  there  was  done  by  plaintiff  himself  in  finishing  up  orders 
taken  for  him,  and  that  all  of  the  persons  employed  in  doing  this 
App.  Div —Vol.  CXI.        7 
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business  were  paid  by  liim  or  persons  representing  him  with  cash 
which  he  furnished  for  that  purpose. 

As  to  the  leasing  of  the  rooms  he  was  corroborated  by  Tollner, 
who  testified  that  on  the  5th  of  August,  1898,  he  leased  to  the 
plaintiflp  the  room  in  which  the  machinery  was  stored  ;  that  the  lease 
of  tiie  Haney  Manufacturing  Company  expired  on  the  30th  of 
April,  1898,  and  it  continued  to  occupy  the  premises  thereafter  down 
to  August  5, 1898,  merely  as  monthly  tenant,  but  did  not  pay  the  rent 
for  the  month  of  July,  and  under  the  arrangement  with  the  plaintiff 
he  paid  the  rent  for  that  month.  He  further  testified  that  he  received 
the  letter  written  by  the  plaintiff  on  or  about  tlie  5th  of  August, 
1898,  and  that  he  wrote  the  one  above  quoted  in  reply  thereto  ;  that 
in  that  letter  was  the  check  referred  to,  which  was  used  by  hiro. 

The  plaintiff  was  also  corroborated  in  material  respects,  both  as 
to  his  leasing  the  room  on  the  fifth  of  August  and  taking  actnal 
possession  of  the  prentises  on  that  day,  by  the  witness  Haney,  who 
was  the  president  of  the  Ilaney  Manufacturing  Company.  He 
stated  that  the  Haney  Manufacturing  Company  had  a  lease  which 
expired  on  the  thirtieth  of  the  preceding  April,  and  from  that  time 
on  it  occupied  the  premises  as  monthly  tenant  and  as  such  paid 
the  rent  to  the  first  of  July;  that  proceedings  were  about  to  bo 
taken  to  dispossess  it  for  non-payment  of  rent,  and  on  the  5th  of 
August,  1898,  the  plaintiff,  leased  the  premises  which  it  had  pre- 
viously occupied ;  that  on  that  day  he  demanded  payment  of  his 
loan,  which  was  refused,  and  thereupon  he  went  into  the  factory, 
put  his  hand  on  each  machine,  each  piece  of  goods,  and  said : '"  This 
is  my  property."  This  witness  further  testified  that  no  work  was 
thereafter  done  in  this  room  by  the  Haney  Manufacturing  Com- 
pany ;  that  the  plaintiff  employed  and  paid  a  few  persons  to  finish 
up  an  order  which  he  had  taken  ;  that  the  last  payroll  of  the  Haney 
Manufacturing  Company  was  either  the  last  of  June  or  first  of 
July ;  that  the  last  business  which  the  corporation  did  was  early  in 
July.  The  plaintiff  was  further  corroborated  by  the  witness  Hol- 
land, the  secretary  of  the  Haney  Manufacturing  Company,  who 
testified  that  the  last  check  drawn  by  the  company  was  on  the  13th 
of  June,  1898;  that  on  the  fifth  of  August  following  the  corpora- 
tion was  not  doing  any  work  in  the  room ;  that  after  that  date  there  ! 
were  one  or  two  girls  and  possibly  one  or  two  men  who  were 
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employed  to  finisli  some  work  for  the  plaintitf ;  that  the  witness 
paid  these  employees  with  money  furnished  by  the  plaintiiBf.  The 
testimony  of  these  witnesses  was  -not  disputed  or  contradicted  in 
any  way,  inasmuch  as  the  defendant  offered  no  evidence,  except  in 
80  far  as  the  same  Was  discredited  by  cross-examination,  and  I  am 
clearly  of  tlie  opinion  that  there  was  not  only  sufficient  evidence  to 
go  to  the  jury  upon  the  question  of  whether  the  plaintifif  on  the  fifth 
of  August  took  and  thereafter  remained  in  actual  possession  until 
after  the  levy  was  made,  but  that  a  finding  to  the  contrary  would  be 
against  the  weight  of  evidence. 

When  default  occurred  in  payment  of  the  amounts  secured  by  the 
chattel  mortgages,  the  legal  title  to  the  property  covered  by  them 
vested  absolutely  in  the  plaintifif,  and  the  only  interest  which  the 
Haney  Manufacturing  Company  thereafter  had  was  the  mere  naked 
equity  of  redemption.     {Casserly  v.    Wit/ierbee,  119  N.  Y.  522; 
Charier  v.  Stevens^  3  Den.  33 ;  Stoddard  v.  Deninoii^  38  How.  Pr. 
296.)    In  order,  however,  to  protect  this  right  it  was  necessary  for 
the  plaintiff  to  take  actual  possession,  but  in  doing  so  it  was  not 
necessary  for  him  to  remove  the  machinery  to  some  other  room  or 
take  it  into  the  street  and  then  carry  it  back  into  this  room.     He 
could  just  as  effectively  take  actual  possession  by  taking  possession 
of  the  room  in  which  the  machinery  was  and  excluding  the  Haney 
Manufacturing  Company  therefrom.     This  is   precisely  what  the 
jiirj  was  justified  in  finding  from  the  evidence  that  he  did.     He 
claimed  he  was  entitled  to  possession,  which  fact  was  recognized  by 
the  mortgagor  by  its  acquiescing  in  the  correctness  of  his  claim. 
He  went  into  the  room  where  the  machinery  was,  looked  it  over  and 
announced  that  he  took  possession  and  that  it  belonged  to  him.     He 
leased  the  room  and  paid  the  rent  and  thereafter  tlie  mortgagor 
ceased  to  do  any  work  in  the  room  or  do  any  act  hostile  to  or  incon- 
sistent with  plaintiff's  possession.     The  fact  tliat  Haney,  the  presi- 
dent of  the  company,  was  occasionally  about  the  room,  or  that 
Ilolland,  the  secretary,  volunteered  to  disburse  plaintiff's  money  in 
paying  the  employees,  could  not  destroy  plaintiff's  interest  if  he  had 
previously  obtained  possession.     What  else  should  he  have  done  ? 
It  is  difficult  to  suggest  an  answer.     He  had  done  all,  as  it  seems  to 
me,  that  the  law  required.     The  jury,  therefore,  was  justified,  from 
the  eyidence,  in  finding  tliat  the  plaintiff  on  the  5th  of  Augusti  1898| 
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took  and  thereafter  continued  in  actual  possession  of  the  propei-ty 
until  tlie  same  was  taken  from  liim  by  the  sheriff,  and  that  he  had 
been  damaged  to  the  extent  of  the  value  of  the  goods. 

If  I  am  correct  in  this,  then  the  trial  court  erred  in  dismissing  the 
complaint.  It  should  instead  under  the  stipulation  have  directed  a 
general  verdict  in  favor  of  the  plaintiff  for  $^,611. 20,  the  value,  as 
found  by  the  jury,  of  the  goods  taken  by  the  sheriff. 

The  defendant,  as  already  indicated,  gave  the  bonds  to  indemnify 
tlie  sheriff  in  making  the  sale,  but,  notwithstanding  that  fact,  it 
strenuously  urges  that  it  cannot  be  held  liable  for  conversion  of  the 
property  inasmuch  as  it  did  nothing  further.  Tliis  same  question 
was  presented  on  the  former  appeal,  and  in  reversing  the  judgment 
then  appealed  from  and  ordering  a  new  trial  we  necessarily  deter- 
mined (otherwise  there  would  have  been  no  occasion  for  ordering  a 
new  trial)  it  adversely  to  the  contention.  The  sheriff  refused  to 
sell  the  property  until  he  had  received  bonds  indemnifying  him 
against  damage.  The  defendant  gave  the  bonds  which  brought 
about  the  sale,  and  by  that  act  made  itself  liable  as  principal  for  the 
original  wrongful  seizure,  as  well  as  for  tlie  sale.  (Dyett  v.  Ilymariy 
129  N.  y.  351 ;  Ball  v.  Loomis^  29  id.  412;  Ilet^ring  v.  Iloppock^ 
15  id.  411;  Cassani  v.  Dunn^  44  App.  Div.  248;  Posthoff  v. 
Bauenddhly  43  Hun,  570 ;  Davis  v.  Ifewhirk^  5  Den.  92.)  Tlie 
defendant,  by  the  mere  act  of  giving  the  bonds,  induced  the  sheriff 
to  do  an  unlawful  act,  in  which  it  participated.  It,  therefore, 
i»ccame  jointly  and  severally  liable  with  the  sheriff  for  all  the  dam- 
jiges  sustained,  to  recover  which  the  plaintiff  could,  at  his  option, 
maintain  an  action  against  them  jointly  or  severally.  ( M^ehh  v. 
B idler ^  61  N.  Y.  245  ;  Va7i  Dewater  v.  Gear,  21  App.  Div.  201 ; 
Rose  V.  Oliver,  2  Johns.  365.) 

If  the  foregoing  facts  be  correct,  then  it  follows  that  the  judg- 
ment and  order  appealed  from  must  be  reversed ;  and  while  this 
court  has  the  power  to  direct  judgment  for  the  plaintiff  on  the 
.  pecial  verdict,  we  think  that  justice  will  be  best  subserved  in  this 
case  by  ordering  a  new  trial. 

O'Brien,  P.  J.,  Ingraham,  Laughlin  and  Clarke,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered  costs  to  appelltot 
to  ftbide  event 
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Haery  J.  Hearn,  Appellant,  v.  Charles  A.  Stevens  &   Bro., 

Kespondent. 

First  Department,  February  9,  1906. 

Contract  of  employment  on  commission  —  contract  construed  in  light  of 
existing  conditions — when  plaintiff  entitled  to  commissions  09.  sale  of 
goods  removed  from  his  controL 

A  contract  of  employment  for  a  fixed  time  which  gives  to  the  plaintiff  certain 
commissions  on  the  sales  of  "  cloaks  and  suits  now  known  as  Departments  N  ,8. 
21  and  18"  entitles  such  plaintiff  to  commissions  on  cloaks  and  suits  which 
at  the  time  of  contract  were  sold  in  these  departments!  but  which  during  the 
term  of  the  contract  were  tmnsferred  by  the  defendant  to  other  departments. 
Such  contract  must  be  interpreted  in  view  of  the  conditions  existing  at  the 
time  of  contract. 

A  plaintiff  is  not  precluded  from  asserting  his  rights  under  such  contract  by  not 
objecting  to  the  transfer  of  portions  of  said  goods  to  other  departments. 

Appeal  by  tlie  plaintiff,  Ilarry  J.  Hearn,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  otliee  of 
the  clerk  of  the  county  of  Xew  York  on  tlie  ITth  day'  of  June, 
1005,  upon  the  dismissal  of  tlie  complaint  by  direction  "of  the  court 
at  the  close  of  the  plaintiff's  case  on  a  trial  at  the  New  York  Trial 
Tenii. 

Herbert  II.  Maa^  {^Charles  Grossman  with  him  on  the  brief]  of 
counsel ;  3Iorris  J,  Utrsck,  attorney  for  the  appellant.  , 

Ahram  I.  Elhus  [  W'dliaia  li,  Bayes  with  him  on  the  brief]  of 
counsel;  Jaihes^  Sehell  d&  ^^/4w^,  attorneys  for  the  respondent. 

Clarke,  J. : 

Tills  action  was  brought  to  recover  $3,077.59  as  unpaid  con^mis- 
fcious  alleged  to  be  due  under  a  written  contract  of  employment  of 
tlie  plaintiff  by  the  defendant  for  the  term  of  three  years.  The 
plaintiff  entered  upon  the  period  of  service  under  the  contract  and 
ajmpleted  the  satne.  By  the  terms  of  the  contract  plaintiff  was  to 
act  "  in  the  capacity  of  assistant  manager  of  the  departments  lierein 
mentioned  for  a  term  of  three  (3)  years  at  a  salary  which  shall  equal 
four  (4)  per  cent  of  the  gross  profits  on  the  net  retail  sales  of  the 
doaka  and  suits  now  known  aa  Departments  Nos,  21  and  18,  and 
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additional  bonus  hereinafter  mentioned,  and  party  of  the  first  part 
guarantees  to  tlie  ])arty  of  the  second  part  that  said  amount  will  not 
be  less  than  Four  thousand  six  hundred  and  forty  (34640)  dollars 
per  year."  The  plaintiff  was  "  to  devote  his  whole  time,  best  energy 
and  ability  to  the  promotion  of  the  welfare  of  the  busiiiess."  He 
wa3  to  be  paid  seventy  or  seventy-five  dollars  eacli  week  and  agreed 
"  to  accept  that  as  payment  in  full  for  his  services  should  he  at  any 
time  by  any  act  or  failure  on  his  part  to  perform  his  duty  as  set 
forth  in  tliis  contract  terminate  said  contrac^t  before  two  (2)  years." 

*'  It  is  understood  and  agreed  that  the  difference  between  Three 
tliousand  six  hundred  and  forty  (So640)  dollars  (being  fifty-two 
wrecks  at  seventy  (§70)  dollars  per  week)  and  the  four  (4^^  per*  cent 
of  the  profits  on  the  net  retail  sales  for  the  year  shall  at  the  end  of  the 
first  year  be  placed  to  the  credit  of  the  party  of  the  second  part  and 
remain  as  a  penalty  for  the  fulfillment  of  this  contract  by  the  party  of 
the  second  part  for  the  second  year.  At  the  end  of  the  second  year 
the  aforesaid  commissions  are  to  be  paid  to  the  party  of  the  second 
part,  and  the  commission  for  the  second  year  placed  to  his  credit 
on  the  same  terms  and  conditions  as  before.  Upon  the  completion 
of  this  contract  at  the  end  of  the  third  year  the  commissions  for  the 
second  and  third  years  are  to  be  paid  in  one  lumj?  sum  together. 
The  party  of  the  first  part  hereby  guarantees  that  said  commission 
shall  not  be  less  than  One  thousand  ($1000.00)  dollars  each  year  for 
the  three  (3)  years."  "Party  of  the  first  part  .agrees  to  pay  to 
party  of  the  second  part  as  a  further  commission,  or  extra  bonus, 
one-half  of  one  (1)  per  cent  of  the  net  retail  sales  of  the  above 
department  in  excess  of  Four  hundred  thousand  ($400,000)  dollars." 

The  defendant  had  a  large  establishment  in  the  city  of  Chicago. 
At  the  time  the  contract  herein  was  made,  and  at  the  time  the 
period  of  service  provided  for  began,  cloaks  and  suits  were  sold  at 
retail  in  departments  18  and  21  of  said  establishment.  It  was  of 
these  departments  that  plaintiff  was  made  manager,  and  it  was  upon 
the  net  retail  sales  of  the  cloaks  and  suits  therein  that  he  was  to 
receive  four  per  cent  of  the  gross  profits;  and  if  the  net  retail  sales 
of  the  said  departments  exceeded  §400,000  he  was  to  receive  aa 
extra  bonus  of  one-half  of  one  per  cent.  The  same  goods  continued 
to  be  sold  in  those  departments  during  1001,  the  first  year  of 
employment,  and  part  of  the  year  1902.     In  the  fall  of  1902  the 
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misses'  cloaks  and  suite  were  taken  from  departmente  21  and  18, 
and,  with  children's  cloaks  and  suite,  were  thereafter  sold  in  a  new 
department  known  as  24.  This  new  department  24  was  considered 
by  the  defendant  to  be  within  the  terms  of  the  contract,  and  plaintiff 
was  paid  for  the  whole  period  four  per  cent  of  the  gross  profits  of 
the  net  retail  sales  of  departments  18,  21  and  24,  and,  the  sales  of 
said  departmente  having  exceeded  $400,000,  one-half  of  one  per 
cent  additional  bonus.  In  June,  1902,  the  cheaper  grades  of  goods 
in  departments  18  and  21,  cloaks  and  snits,  were  taken  therefrom 
and,  together  with  furs,  waiste  and  millinerj,  were  placed  in  another 
new  department  known  as  the  "  Wabash  Annex."  The  plaintiff 
had  been  asked  his  opinion  in  regard  to  this  change,  and  said  that 
.  he  thought  it  a  good  one.  Thereafter  and  before  the  annex  was 
opened  the  president  of  defendant  handed  plaintiff  a  paper  reading : 
"  Commencing  with  May  first,  1902,  the  following  additional  com- 
missions will  be  added  to  yonr  salary :  From  the  Wabash  Annex 
$2.50  for  each  $1,000  sales  made  in  that  department  on  your  lines. 
Also,  four  per  cent  of  the  gross  profite  on  the  net  retail  sales  of  silk 
dress  skirts.  Also  one-half  of  one  per  cent  of  the  net  retail  sales  of 
silk  dress  skirts  over  $100,000,  or  in  other  words,  one-half  of  one 
per  cent  on  the  total  net  retail  sales  of  departmente  21  and  18  'over 
$500,000,  with  the  silk  skirts  included  in  one  of  these  departmente. 
These  extra  commissions  to  become  due  and  payable  according  to 
oar  regular  contract  and  added  as  an  addition  to  the  compensation 
therein  mentioned."" 

The  plaintiff  testified  that  he  told  Mr.  Stevens  that  he  would  take 
this  paper  home  and  look  it  over ;  that  the  next  morning  he  returned 
the  paper,  telling  him  that  "  I  would  not  sign  it ;  that  I  knew  that 
under  the  arrangement  that  we  had  that  he  would  use  me  all  right, 
which  he  said  he  would,  and  that  I  stood  ready  at  any  time  to  do 
the  buying  or  anything  that  I  was  asked  to  do."  The  plaintiff  fur- 
ther testified  that  in  another  conversation  with  Mr.  Stevens,  the 
president  of  cne  defendant,  Mr.  Stevens  informed  him  that  he  had 
a  buyer  for  the  annex  department,  "  which  I  objected  to,  and  I  told 
him  that  I  thought  that  when  he  asked  me  in  the  first  place  about  it, 
it  would  be  under  the  same  management  of  his  brother  and  myself 
and  conducted  in  that  way  according  to  my  contract;  and  he 
informed  me  that  he  could  hire  as  many  buyers  as  he  wished." 
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The  plaintiflE  has  been  paid  the  four  per  cent  on  all  cloaks  and 
suits  sold  in  departments  18,  21  and  24,  and  the  one-half  of  one  per 
cent  on  such  sales  over  $400,000.  He  has  also  received  one-half 
of  one  per  cent  on  the  sales  of  the  cloaks  and  suits  in  the  annex. 
His  claim  is  that  the  cloaks  and  suits  so  sold  in  the  annex  were 
goods  which  were  in  departments  18  and  21  at  the  time  of  the  mak- 
ing of  the  contract  and  of  the  commencement  of  his  employment 
thereunder,  and  hence  were  included  within  the  terms  thereof,  and 
that,  instead  of  one-half  of  one  per  cent,  he  should  have  been  paid 
four  per  cent,  and  it  is  for  that  amount  he  sues. 

The  plaintiff  was  the  only  witness  examined,  and  when  his  case 
was  closed  the  learned  court  granted  the  motion  to  dismiss,  saying : 
"  There  is  nothing  in  tlie  contract  between  the  defendant  and  the 
plaintiff  that  prevented  the  defendant  from  opening  and  operating 
the  so-called  annex  department.  *  *  *  There  was  no  right  im 
the  plaintiff  nnder  the  contract  in  suit  to  receive  any  compensation 
whatever  npon  any  of  the  business  done  in  the  annex.  *  *  *  If 
the  employee,  the  plaintiff  in  this  case,  desired  to  place  any  limitatioa 
or  restriction  upon  the  authority  of  the  defendant  as  to  subsequent 
changes  he  should  have  required  by  putting  language  and  provision 
in  the  contract  giving  him  the  exclusive  right  during  the  period  of 
his  employment  to  the  control  of  so  much  of  the  business  of  the* 
defendant  as  was  then  embraced  in  those  departments." 

It  will  be  noted  that  the  contract  was  for  three  years;  that  tlie 
amount  of  the  salary  depended  upon  the  gross  profits  made  in  the 
departments,  being  a  fixed  percentage  upon  such  profits,  and  that 
such  percentage  was  to  bo  reckoned  "  on  the  net  retail  sales  of  the 
cloaks  and  suits  now  known  as  Departments  Nos.  21  and  18."  It 
seems  to  me  clear  that  the  only  reasonable  interpretation  of  thi« 
contract  is  that  it  was  intended  to  and  did  cover  the  cloaks  and  suite 
then  sold  in  said  departments.  Those  cloaks  and  suits  were  knowM 
to  both  parties.  That  construction  makes  the  contract  clear  an<l 
determinate.  Any  other  construction  would  leave  it  uncertain  and 
loose,  and  might  lead  to  absurd  results.  This  construction  was 
acted  upon  by  the  defendant.  When  it  created  department  24  ont 
of  18  and  21  by  sending  into  that  department  some  of  the  articles 
theretofore  dealt  in  in  18  and  21,  it  paid  without  question  the 
agreed  percentage  upon  all  sales  in  that  new  department    Why 
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should  defendant  consult  plaintiflE  about  the  opening  of  the  Wabash 
annex,  tender  him  the  paper  writing  in  respect  thereto,  and  actually 
pay  to  him  one-half  per  cent  commission  on  sales  therein  "  on  your 
Mnes,"  unless  it  realized  that  it  was  restricted  by  the  contract?  It 
seems  obvious  that  the  defendant  knew  that  plaintiff  had  a  good 
claim  and  attempted  to  adjust  it  by  a  supplementary  agreement. 

Counsel  for  the  defendant  suggests  that  plaintiff  is  precluded  by  his 
conduct  from  making  this  claim.  It  does  not  seem  to  me  that  plain- 
tiff could  justly  be  asked  to  jeopardize  his  contract  by  threats,  dis- 
putes or  litigation  during  its  continuance.  It  was  for  three  yeai's. 
It  was  valuable.  The  defendant  had  secured  peace  for  itself  by 
providing  that  $70  or  $75  a  week  should  be  full  payment  for  his 
services  "  should  he  at  any  time  by  any  act  or  failure  on  his  part  to 
perform  his  duty  as  set  forth  in  this  contract  terminate  said  con- 
tract before  two  (2)  years."  Further,  it  had  provided  that  all  of  his 
remuneration  beyond  $3,640  a  year  would  be  phiced  to  his  credit 
"and  remain  as  a  penalty  for  the  fulfillment  of  this  contract"  by 
plaintiff  for  the  next  year.  What  stronger  inducement  could  there 
be  for  waiting  until  the  termination  of  the  contract  before  seeking 
t«  enforce  his  legal  rights?  Having  insured  itself  against  trouble 
defendant  should  not  be  heard  to  complain  that  it  was  not  made. 

If  the  defendant's  interpretation  of  the  contract  is  correct,  as 
fonnd  by  the  trial  court,  that  it  had  the  right  to  open  as  many 
departments  as  it  pleased,  then  not  only  this  one  line  of  goods  could 
liave  been  taken  from  the  plaintiff,  but  all  his  lines  could  have  been 
taken  away,  and  hence  there  could  have  been  no  sales  in  depart- 
ments 21  and  18  of  cloaks  and  suits,  no  gross  profits  thereon, 
aad  BO  nothing  on  which  to  calculate  his  percentage. 

In  Horton  v.  Ilall  &  Clarh  Mfg.  Co,  (94  App.  Dir.  404)  plain- 
tiffs had  a  contrtict  to  sell  the  goods  of  defendant,  a  manufacturing 
company,  for  a  year  on  a  commission  of  five  per  cent.  The  defend- 
ant sold  out  its  business  and  ceased  manufacturing  within  the  year. 
The  defendant  claimed  that  the  contract  was  not  sufficiently  definite 
to  obligate  it  to  manufacture  any  particular  quantity,  or  continue 
manufacturing,  or  to  prevent  the  transfer  of  its  business,  and  that 
even  if  it  were  guilty  of  a  breach  of  the  contract,  only  nominal 
damages  were  recoverable.  This  court  said;  "We  think  it  clear 
that  ia  making  this  contract  there  was  an  implied  agreement  on 
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the  part  of  the  defendant  to  continue  manufacturing  throughout 
the  year,  and  tliat  in  suspending  manufacture  and  transferring  its 
business  it  was  guilty  of  a  breach  of  the  contract,"  and  sustained  a 
recovery. 

In  Wells  V.  Alexandre  (130  N.  Y.  642)  the  defendants  agreed  to 
purchase  from  the  plaintiff  at  a  certain  specified  price  all  coal 
necessary  for  the  use  of  Certain  steamships  running  on  a  steamship 
line  between  New  York  and  Cuba,  of  which  they  were  the  owners 
during  the  year  1888.  During  that  year  the  defendants  sold  the 
said  steamers  and  ceased  to  operate  them.  The  court  said :  "  The 
evident  intention  of  the  parties  was  that  the  plaintiff  should  furnish 
to  the  defendants  all  the  coal  which  the  steamers  named  should 
require  in  the  work  in  which  they  were  emploj^ed  for  the  year 
ensuing  and  that  the  parties  should  perforin  all  needful  acts  to  give 
eflEect  to  the  agreement ;  therefore,  if  a  notice  was  requisite  to  its 
proper  execution,  a  covenant  to  give  such  notice  will  be  inferred, 
for  any  other  construction  would  make  the  contract  unreasonable 
and  place  one  of  the  parties  entirely  at  the  mercy  of  the  other.  *  *  * 
The  fact  that  the  defendants  deemed  it  best  to  sell  the  steamers 
cannot  be  permitted  to  operate  to  relieve  them  from  the  obligation 
to  take  the  coal  which  the  ordinary  and  accustomed  use  of  the 
steamers  required." 

In  Russell  v.  Allerton  (108  N.  Y.  288)  it  was  lield  that  when 
there  is  uncertainty  or  doubt  as  to  the  meaning  of  words  or  phrases 
used  in  a  contract,  in  seeking  for  the  intent  of  the  parties  as  evi- 
denced by  the  words  used,  the  fact  that  a  construction  contended 
for  would  make  the  contract  imreasonable  and  place  one  of  the 
parties  entirely  at  the  mercy  of  the  other,  may  be  properly  taken 
into  consideration. 

In  Wilson  v.  Mechanical  Orguinette  Co.  (170  N.  Y.  542)  the 
court  said  :  "  While  it  is  true  that  the  vicissitudes  of  business  miglit 
have  compelled  the  termination  of  the  contract  before  its  expiration 
by  limitation,  it  is  obvious  that  no  such  contingency  ever  arose. 
*  "*^  *  Both  parties  assumed  the  hazard  of  an  enterprise  that 
might  prove  unprofitable,  but  neither  of  them  incurred  the  risk  of 
having  the  other  voluntarily  incapacitated  from  the  honest  observ- 
ance of  their  mutual  compact.  -5^  *  *  The  contract  is  of  such  a 
nature  that  the  defendant  assumed  the  implied  duty  of  doing  nothing 
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that  would  rend(M-  it  incapable  of  performing  its  part  thereof.  By 
necessary  iuiplicatiun  from  the  language  and  subject-matter  of  the 
contract,  the  defendant  is  still  bound  to  do  that  which  it  might  liave 
done  and  could  have  been  compelled  to  do  if  it  had  continued  its 
biisiness  after  1887  as  it  did  before  that.  *  *  *  In  speaking  of 
implied  promises  Judge  Finch  *  *  *  (in  Genet  v.  D,  d&  //. 
Canal  Co.,  136  N.  Y.  593)  said :  ^Thoy  always  exist  where  equity 
•and  justice  require  the  party  to  do  or  to  refrain  from  doing  the  thing 
in  question ;  where  the  covenant  on  one  side  involves  some  corre- 
sponding obligation  on  the  other;  where  by  the  relations  of  the 
parties  and  the  subject-matter  of  the  contract,  a  duty  is  owing  by 
one  not  expressly  bound  by  the  contract  to  the  other  party  in 
reference  to  the  subject  of  it.'  " 

It  seenis  to  me  that  these  cases  establish  the  rule  that  the  contract 
must  be  interpreted  in  view  of  the  conditions  existing  at  the  time 
the  arrangement  was  entered  into,  and  that  if  the  continuance  of 
those  conditions  is  necessary  to  the  proper  performance  of  the  con- 
tract, a  provision  is  to  be  implied  that  neither  party  is  voluntarily 
to  change  those  conditions  to  the  detriment  of  the  otlier.  Applied  to 
the  case  at  bar,  the  provision  to  be  implied  was  that  the  cloaks  and  suits 
then  sold  in  the  department  over  wdiich  plaintiff  w\as  placed  should 
be  continued  therein,  and  if  not,  that  he  should  still  be  entitled  to 
his  commissions  on  their  sale.  It  follows  that  it  was  error  to  dis- 
miss the  complaint.  Of  course  this  opinion  is  upon  the  record  ae 
we  find  it.  The  defendant  has  not  been  heard.  It  may  be  able 
upon  its  proof  to  establish  a  good  defense.  But  as  upon  a  dismissal 
the  plaintiff  is  entitled  to  the  most  favorable  view  of  the  evidence, 
we  hold  that  he  has  made  out  a  prima  facie  case.^ 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

O'Brien,  P.  J.,  Ingraham,  McLaughlin  and  Laughlin,  JJ^ 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 
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St.  Kegis  Paper  Company,  Respondent,  v,  Watson  Page  Lumber 
Company,  Appellant. 

Third  Department,  January  8,  1906. 

Assignxnent  —  parol  assignxnent  of  written  contract  — when  assignee  can 
recover  thereon  —  erroneous  charge. 

"When  the  defendant  has  contracted  with  the  plaintiff's  assignor,  from  which  it 
leased  a  saw  mill  "and  all  present  facilities  for  manufacturing  and  handling 
lumber,"  to  return  at  the  termination  of  the  contract  as  many  feet  of  lumber 
used  as  **crosseis"  in  lumber  piles  as  it  now  holds  or  pay  for  any  not  so 
returned,  the  plaintiff  under  a  parol  assignment  of  said  contract  can  recover 
from  the  defendant  the  sum  agreed  to  be  paid  for  "  cronscrn"  not  returned. 

Such  recovery  cannot  be  defeated  on  the  ground  that  title  to  the  leased  property 
did  not  pass  under  an  assignment  of  the  lease  to  the  plaintiff,  for  the  plaintiff 
is  an  assignee  of  the  defendant's  contract  to  pay  for  "  crosscrs"  not  returned. 

When,  however,  the  plaintiff  as  assignee  of  said  contract  and  as  grantee  of  the 
saw  mill  seeks  to  recover  the  value  of  cert-iin  "covers"  used  for  protecting 
lumber  piles,  which  "covers"  wore  not  mentioned  in  the  contract  of  the 
defendant  with  the  assignor,  unless  considered  to  be  covered  by  the  phrase 
"all  present  facilities  for  manufacturing  and  handling  lumber"  contained  in  ' 
the  lease  of  the  mw  mill,  it  is  error  t  )  charge  thnt  the  plaintiff  can  recover 
such  leased  property  of  the  defendant  as  assignee  of  a  contract  not  mentioning 
said  "  covers,"  for  the  presumption  is  that  the  title  to  said  "  covers  "  remained 
in  the  assignor. 

Appeal  by  tlie  defendant,  the  Watson  Pasje  Lnmber  Company, 
from  a  judj^mcnt  of  the  Snpreme  Court  in  favor  of  the  plaintiff, 
entered  in  tlie  otiice  of  the  clerk  of  the  county  of  Franklin  on  the 
20th  day  of  March,  1905,  upon  tlie  verdict  of  a  jnry,  and  also  from 
an  order  entered  in  said  clerk's  ofHce  on  the  18th  day  of  March, 
1005,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

On  the  20th  day  of  August^  1808,  the  Santa  Clara  Lumber  Com- 
pany, a  domestic  corporation,  was  the  owner  of  about  57,500  acres 
of  timber  land  in  the  county  of  Franklin.  It  also  owned  a  saw  mill 
and  lumber  yard.  On  that  day  it  entered  into  a  contract  in  writing 
with  the  defendant,  the  Watson  Page  Lumber  Company,  by  whif*h 
it  agreed,  in  substance:  J^irst,  to  sell  and  deliver  to  the  defendant 
a  large  quantity  of  logs,  not  less  than  2,000,000  feet  and  not  more 
than  3,000,000  feet  per  year,  for  five  yeare ;  and,  secoiidy  to  lense 


Digitized  by 


Google 


St.  Regis  Paper  Co.  ^y.  Page  Lumber  Co.  109 

App.  Div.]  Third  Department,  January,  1906. 

_  - 

its  said  ''  saw  mill,  *  *  *  to<^ether  with  its  planing  mill,  lumber 
yard,  side  track,  *  *  *  and  all  present  facilities  for  manufac- . 
turing  and  handling  lumber,  for  a  period  of  five  years  from  April 
1st,  1899,  at  the  annual  rental  of  two  thousand  ^  dollars,  payable 
monthly  in  advance."  The  9th  paragraph  of  such  contract  reads 
as  follows :  "  Ninth,  The  Watson  Page  Lumber  Company  agrees  to 
return  at  the  termination  of  this  contract  as  many  feet  of  lumber 
used  as  crossers  in  lumber  piles  as  it  now  holds  or  pay  for  any 
not  so  returned  at  the  rate  of  six  dollars  per  thousand  feet." 

On  May  29,  1899,  the  said  Santa  Clara  Lumber  Company  sold 
and  conveyed  such  timber  lands  to  the  plaintiff,  the  St.  Regis  Paper 
Company.  Through  inadvertence  the  saw  mill  property  was 
omitted  from  the  description  contained  in  such  deed,  and  on  the 
third  day  of  July  following  the  Santa  Clara  Lumber  Company 
executed  a  deed  to  supply  such  omission. 

At  the  time  of  the  execution  of  the  contract  above  mentioned  by 
the  Watson  Page  Lnmber  Coin])any  it  received  with  said  mill  and 
lumber  yard  from  the  Santa  Clara  Lumber  Company  225,916  feet 
of  "crossers"  and  46,100  feet  of  "covers"  or  boards  which  were 
used  to  cover  lamber  piles.  At  the  termination  of  said  contract  the 
plaintiff,  claiming  to  be  the  assignee  thereof^  demanded  from  the 
defendant  such  crossers  and  covers,  and  upon  a  refusal  to  deliver 
the  same  brought  this  action  to  recover  their  value.  Upon  the  trial 
the  court  held  as  matter  of  law  that  the  crossers  were  included 
within  the  contract  and  passed  by  the  assignment  thereof  to  the 
plaintiff  and  directed  a  verdict  in  the  plaintiffs  favor  for  their  value  as 
fixed  by  the  contract,  biit  directed  the  jury  to  determine  whether 
the  value  of  the  covers  should  be  added  thereto.  The  court 
instructed  the  jury  that,  if  the  covers  were  received  by  the  defend- 
ant as  leased  property,  the  plaintiff  was  entitled  to  recover  for  the 
same.  The  jury  rendered  a  verdict  for  the  value  of  both  crossers 
and  covers,  and  from  the  judgment  entered  thereon  and  from  an 
order  denying  the  defendant's  motion  for  a  new  trial  made  on  the 
minutes  this  appeal  is  taken. 

John  P,  Badger^  for  the  appellant. 

Elon  a.  Brown^  for  the  respondent. 
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Parker,  P.  J. : 

As  to  the  '*  crossers  "  for  which  the  plaintiff  seeks  to  recover  in 
tliis  action,  tlie  defendant  received  them  from  the  Santa  Clara 
Lumber  Company,  and  it  is  clear  that  the  plaintiff  must  show  that 
it  has  succeeded  to  such  lumber  company's  interest  therein  before  it 
can.  maintain  this  action.  It  is  also  clear  from  the  evidence  in  this 
record  that  this  plaintiff  entered  into  a  parol  contract  with  such 
lumber  company  to  purchase  alltlie  timber  lands  mentioned  in  the 
contract  between  such  lumber  company  and  the  Watson  Page  Lum- 
ber Company,  which  is  set  forth  in  the  complaint  herein,  and  also  to 
purchase  the  mill,  lumber  yard,  etc.,  with  the  appurtenanceb  and 
fixtures  thereto  beloiiging,  and  also  all  the  rights  and  interests  of 
such  lumber  company  in  such  contract,  and  to  assume  all  the  obli- 
gations of  such  Santa  Clara  Lumber  Company  therein  specified,  and 
tliat  this  plaintiff,  in  pursuance  of  such  agreement,  not  only  paid  the 
price  agreed  uf)on,  but  8tepi)ed  into  the  place  of  the  lumber  com- 
pany and  also,  fully  performed  with  the  defendant  all  the  obligations 
which  the  lumber  company  had  thereby  agreed  to  perform.  These 
facts  are  so  cleai-ly  proven  that  they  are  hardly  denied  on  the  part 
of  the  defendant.  In  performance  of  such  agreement  on  its  part, 
the  .Santa  Clara  Lumber  Company  executed  conveyances  of  the 
Lmds  in  such  agreement  specified.  It  also  drew  up  an  assignment 
of  such  contract  and  submitted  it  for  the  approval  of  this  plaintiff, 
and  the  contract  so  submitted  was,  in  its  terms,  entirely  satisfactory 
to  this  plaintiff.  Such  instniment,  however,  was  never  signed  by 
either  party,  but  each  of  them  proceeded  to  act  under  the  agree- 
ment and  it  was  ultimately  carried  out  by  both  the  parties  thereto 
and  by  the  ^Vatson  Page  Lumber  Company  as  if  such  submitted 
assignment  had  been  actually  executed.  We  may,  therefore,  assume 
that  a  parol  assignment  of  the  contract  was  actually  made  from  the 
lumber  company  to  this  plaintiff  and  that  the  terms  thereof  were  as 
in  such  submitted  assignment  expressed. 

That  the  mill  and  the  lumber  yard  and  fixtures  were  actually  sold 
and  conveyed  to  this  plaintiff  and  the  said  written  contract  and  all 
of  the  lumber  company's  interest  therein  was  actually  assigned  to 
the  plaintiff  is  fully  established.  But  the  question  is :  Were  the 
crossers  and  covers,  for  which  this  action  is  brought,  thereby  sold 
and  transferred  to  this  plaintiff  i 
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It  is  claimed  by  tlie  defendant  that  it  does  not  appear  that  either 
of  such  articles  of  personal  property  were  included  in  the  parol 
agreement  between  the  lumber  company  and  this  plaintiff,  above 
referred  to.  It  urges  that,  as  to  the  crossers,  they,  at  most,  were 
personal  property  leased  to  the  defendant  with  the  mill,  and  that 
the  sale  of  the  mill  and  a  transfer  of  the  lease  by  the  lessor,  viz., 
the  lumber  company,  would  not  operate  to  transfer  the  title  to  the 
property  leased,  and  thus  it  took  no  interest  therein  by  an  assign- 
ment of  such  contract.  True,  if  it  is  to  be  considered  that  the 
crossers  were  taken  and  held  by  the  defendant  merely  as  property 
leased  to  it  for  a  term  of  five  years.  But  by  the  9th  clause  of  such 
eontract  the  defendant  received  the  crossers  under  an  agreement  to 
return  at  the  termination  of  the  contract  as  many  feet  of  lumber  as 
it  then  held  of  "  crossers,"  or  to  pay  therefor  at  the  price  of  six 
dollars  per  thousand.  By  this  agreement  the  defendant  held  such 
erossers,  not  merely  as  a  lessee,  subject  to  the  rights  and  obligations 
which  the  law  imposes  upon  such  a  relation,  but  it  had  the  right  to 
^se  and  convert  to  its  own  use  all  of  such  crossers  at  any  time  and 
pay  therefor  at  the  agreed  price  of  six  dollars  per  thousand.  In 
other  words,  the  defendant  held  the  crossers  not  as  a  lessee,  but 
«nder  the  contract  obligation  above  specified.  The  defendant's 
counsel,  in  his  points  and  upon  the  argument,  declares  it  to  have 
been  a  sale  of  such  crossers  to  the  defendant,  which  I  am  inclined  to 
think  is  a  correct  construction  of  the  transaction ;  and  in  that  case 
an  assignment  of  such  contract  would,  in  my  judgment,  transfer  to 
the  assignee  all  of  the  lumber  company's  rights  to  demand  from  the 
defendant  the  payment  which  by  the  terms  of  the  contract  so 
assigned  it  had  contracted  to  pay.  At  the  time  of  the  assignment 
of  such  contract  the  rights  of  the  lumber  company  in  these  crossers 
did  not  rest  in  the  fact  that  it  had  the  title  thereto  because,  as  against 
the  defendant  company,  it  could  not  claim  that  it  had  it,  but  in  the 
contract  obligation  on  the  part  of  the  defendant  contained  in  such 
■  9th  clause  to  pay  for  them  eitlier  in  lumber  or  cash  at  the  end  of 
the  term.  Such  contract  obligation  was  transferred  with  the  assign- 
p[ient  above  referred  to,  and  hence  the  plaintiff  succeeded  to  the  right 
of  the  lumber  company  to  demand  such  payment  from  this  defendant. 
The  objection,  therefore,  that  the  title  to  leased  property  does  not 
pasB  with  the  assignment  of  the  lease  is  not  applicable  to  this  case. 
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As  to  the  "  covers  "  tliere  is  no  mention  made  of  them,  by  that 
name,  in  the  contract  between  the  lumber  company  and  this  defend- 
ant. They  were  in  the  lumber  yard,  however,  at  the  time  such 
contract  was  entered  into,  and  were  received  by  the  defendant  by 
reason  thereof.  The  trial  couft  left  to  the  jury  the  question 
whether,  by  the  phrase  "  and  all  present  faciHties  for  manufacturing 
and  handling  lumber,''  it  was  intended  to  include  such  covei^s  as  a 
part  of  the  property  leased.  The  jury  have  decided  that  it  was  so 
intended,  and  we  may  on  this  appeal  so  construe  such  contract. 
But,  viewing  that  part  of  the  contract  which  in  its  2d  clause 
refers  to  the  mill,  lumber  yard,  etc.,  as  a  lease  merely,  and  the 
covers  as  leased  property  merely,  the  defendant  urges  the  objection 
that  as  to  them  the  assignment  of  8u<*h  contract,  or  lease,  did  not 
transfer  any  of  the  property  so  leased ;  that,  therefore,  as  to 
those  covers  there  is  no  evidence  that  the  plaintiff  has  in  any  way 
acquired  any  title  thereto  or  riglit  to  demand  the  same. 

The  trial  court  instructed  the  jury  that  if  such  covers  were 
included  in  such  contract  as  ^' leased'^'*  property,  the  plaintiff  could 
recover  their  value.  The  action  and  the  recovery  seem  to  be  based 
upon  the  theory  that,  in  that  event,  the  transfer  of  the  contract,  or 
lease,  would  vest  the  ownership  of  the  leased  property  in  the  plain- 
tiff, and,  therefore,  it  could  maintain  "  trover  "  against  the  defend- 
ant as  a  lessee  who  refused  to  surrender  up  the  leased  property  on 
demand  after  expiration  of  the  lease.  I  am  of  the  opinion  that  this 
view  of  the  case  is  error.  Assuming  that  the  defendant  held  the 
covers  as  a  lessee  from  the  Santa  Clara  Lumber  Company,  and  such 
eompany  made  no-other  transfer  of  its  rights  than  by  an  assignment 
of  such  contract,  or  lease,  its  rights  to  demand  such  covers  on  the 
expiratidn  of  the  five  years  would  remain  in  the  lumber  company, 
and  the  plaintiff  would  take  no  right  therein.  {Deinarest  v.  Wlllard^ 
8  Cow.  209  ;  Iluerstel  v.  LoriUard,  6  Robt.  260,  202 ;  7  id.  251,  267.) 

If  there  were  evidence  of  a  parol  sale  of  such  covers  independent 
of  the  deeds  and  of  the  assignment  of  such  contract,  and  if  such 
evidence  were  so  conclusive  that  we  could  assume,  as  matter  of  law, 
.  that  such  a  sale  was  made,  we  might  affirm  this  judgment  on  the 
theory  that  the  verdict  of  the  jury  was  correct,  although  as  to  the 
•overs  it  was  reached  upon  an  incorrect  line  of  reasoning.  But 
while,  upon  the  whole  case,  there  is  little  doubt  but  that  a  transfer 
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of  such  covers  was  intended  between  the  parties,  yet  the  evidence 
was  not  so  clear  and  undisputed  as  to  warrant  us  in  now  holding, 
that  they  were  so  sold,  and  that  the  trial  court  was  authorized  to 
withhold  that  question  from  the  jury.  Without  a  finding  of  the 
jury  upon  that  question,  we  may  not  say  that  the  instruction  of  the 
trial  court  as  to  the  plaintiff's  title  to  the  covers  was  harmless. 

The  defendant's  counsel  takes  several  exceptions  to  the  admission 
and  rejection  of  evidence  by  the  trial  court ;  I  am  of  the  opinion 
that  neither  of  them  was  a  harmful  error  for  which  the  judgment 
should  be  reversed. 

My  conclusion  is  that  so  much  of  the  judgment  as  affects  the 
plaintiff's  claim  made  and  set  forth  in  the  first  ciiuse  of  action  in  its 
complaint,  viz.,  its  cUim  for  the  crossers,  should  be  affirmed,  and 
that  so  much  thereof  as  affects  its  claim  for  the  covers,  as  set  forth  in 
its  second  cause  of  action  in  said  complaint,  is  erroneous  and  should  be 
reversed,  and  that  as  to  such  second  claim  a  new  trial  should  be  had. 

All  concurred  ;  Kellogg,  J.,  not  sitting. 

So  much  of  the  judgment  and  order  as  affects  the  plaintiff's  claim 
made  and  set  forth  in  the  first  cause  of  action  in  its  complaint,  to  wit, 
its  claim  for  the  crossers,  unanimously  affirmed,  and  so  much  thereof 
as  affects  its  claim  for  the  covers,  as  set  forth  in  the  second  cause  of 
action  in  said  complaint,  reversed,  and  as  to  such  claim  a  new  trial 
granted,  without  costs  in  this  court. 


W.  H.  Piper  and  W.  D.  Piper,  Tlespondents,  v,  John  C.  Seager, 

Appellant. 

Third  Department,  January  8,  1906. 

Partnership  —  when  new  partnership  cannot  recover  on  unperformed 
contract  of  sale  made  by  former  partnership  —  amendment  of  pleading 
— when  error  to  refuse  to  allow  vendee  to  amend  answer  to  allege 
breach  of  contract. 

\nien  a  partnership  has  contracted  to  soil  and  deliver  a  certain  quantity  of  coal 
at  a  stated  price,  and  when  at  a  time  when  said  contract  is  partly  performed 
the  i»rtnership  is  dissolved  by  the  retirement  of  one  partner  and  a  new  partner- 
ship is  formed,  which  new  partnership,  after  a  few  deliveries,  refused  to 

App.  Div.—  Vol.  CXI.        8 
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complete  said  deliveries  as  agreed  in  the  original  contract,  there  can  be  no 
recovery  from  the  vendee  by  the  new  partnership  on  the  original  unperformed 
contract  of  the  old  firm. 
In  such  action  it  is  error  to  refuse  to  allow  the  vendee  to  amend  his  answer  so  as 
to  set  up  the  breach  of  said  contract. 

Appeal  by  the  defendant,  John  C.  Seager,.from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiffs,  entered  in  the  ofBceof 
the  clerk  of  the  county  of  Cortland  on  the  4th  day  of  May,  1905, 
upon  the  verdict  of  a  jury  rendered  by  direction  of  tlie  court  after 
a  trial  at  the  Cortland  Trial  Term,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  18th  day  of  April,  1005,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

This  action  is  brought  by  the  plaintiffs,  W.  II.  Piper  and  W.  D. 
Piper,  doing  business  under  the  style  and  name  of  W.  II.  Piper  & 
Co.,  to  recover  for  a  quantity  of  coal  alleged  to  have  been  sold  by 
the  plaintiffs  and  delivered  to  defendant  in  the  jnonth  of  March, 
1903,  at  the  agreed  price  of  $1.30  per  ton  F.  O.  B.  at  their  mines 
in  Pennsylvania,  the  whole  number  of  tons  so  delivered  being 
1,576^^,  and  the  price  thereof  so  sought  to  be  recovered  being 
$2,049.76. 

The  defendant,  for  an  answer  thereto,  Jlrst^  denied  all  the 
averments  of  such  complaint;  second,  set  forth  a  counterclaim 
thereto. 

To  such  counterclaim  a  reply  was  served,  but  which  in  no  manner 
explained  or  enlarged  the  said  claim  of  the  plaintiffs  as  set  forth  in 
their  complaint. 

Upon  these  pleadings  the  case  came  on  for  trial,  and  the  court, 
after  hearing  the  evidence,  directed  a  verdict  for  the  plaintiffs  for 
the  amount  claimed  in  the  complaint,  and  from  the  judgment 
thereon  entered,  and  from  the  order  denying  a  new  trial  upon  the 
minutes,  the  defendant  takes  this  appeal.  Further  facts  appear  in 
the  opinion. 

0,  U.  Kellogrj^  for  the  appellant. 

James  F.  Dougherty,  for  the  respondents. 

Parker,  P.  J. : 

It  seems  that  some  time  prior  to  February,  1903,  there  was  a  firm 
oonBisting  of  this  plaintifiE,  W.  H.  Piper,  and  one  Lewars,  doing 
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business  under  the  firm  name  of  W.  H.  Piper  &  Co.,  which  for 
many  years  had  been  miners  and  sellers  of  soft  coal  in  the  State  of 
Pennsylvania,  and  that  in  such  month  of  February  they  entered 
into  a  contract  by  written  correspondence  with  tliis  defendant,  by 
which  they  agreed  to  sh^p  to  Wickwire  Brothers,  at  Cortland,  in  the 
State  of  New  York,  20,000  tons  of  tlieir  coal  between  April  1, 1902, 
and  April  1,  1903,  in  equal  monthly  shipments,  at  the  rate  of  one 
dollar  and  thirty  cents  a  ton  on  board  the  cars  at  their  mines,  and 
this  defendant  agreed  to  i)ay  therefor. 

Oil  January  1, 1903,  and  while  this  contract  was  outstanding,  such 
firm  was  dissolved,  Lewars  withdrew  therefrom,  and  the  plaintiff 
W.  D.  Piper,  who  was  the  son  of  the  other  member,  W.  II.  Piper, 
then  joined  with  him  in  the  continuance  of  such  business,  and  con 
tinned  to  carry  it  on  under  the  same  name  and  style  that  the  prior 
firm  had  always  used,  viz.,  W,  II.  Piper  &  Co.,  and  they  claim  that 
at  that  time  they  sent  out  a  printed  notice  of  such  dissolution  to  all 
the  customers  of  the  old  firm,  including  this  defendant.  The  mines 
and  the  assets  of  the  old  firm  seem  to  have  been  taken  by  this  new 
tirra,  and  the  general  business  of  mining  and  selling  coal  seems  to 
have  been  continued  without  interruption  by  such  new  firm.  At 
the  time  of  the  creation  of  such  new  firm  there  had  been  delivered 
to  Wickwire  Brothers  on  such  contract  by  the  old  firm  some  5,000 
or  6,000  tons.  The  new  firm  continued  to  deliver  thereon  during 
January  and  February  some  700-odd  tons,  which  were  paid  for  by 
the  defendant.  In  March  the  plaintiffs  delivered  the  number  of 
tons  set  forth,  and  which  is  claimed  for  in  this  complaint,  and  then 
notified  the  defendant  by  letter,  dated  April  1,  1903,  that  they 
would  deliver  no  mure  upon  such  contract,  but  considered  it  com- 
pleted 80  far  as  they  were  concerned.  At  this  time  there  were 
some  12,000  tons  back  and  undelivered  upon  such  Wickwire  con- 
tract. It  is  to  be  noticed  that  there,  is  no  evidence  in  the  case  that 
the  defendant  ever  made  any  contract  whatever  with  the  new  firm 
for  tJie  purchase  from  it  of  any  coal  whatever,  and  the  only  request 
by  the  defendant  that  it  deliver  any  coal  that  appears  from  this 
record  is  that  contained  in  the  letter  of  January  19, 1903,  and  from 
which  it  is  evident  that  he  considered  the  "  W.  11.  Piper  &  Co.," 
to  whom  he  was  writing,  as  the  old  firm,  and  the  defendant  dis- 
tinctly testified  that  he  never  received  the  notice  of  dissolution, 
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and  that  at  that  time  he  did  not  know  of  the  existence  of  the  new 
firm.  And  it  is  to  be  further  noticed  that  in  no  letter  written  by 
the  new  firm  is  ther6  any  claim  that  it  was  not  liable  to  perform  the 
Wickwire  contract,  so  called,  save  for  the  reason  that,  owing  to 
strikes  and  causes  beyond  their  control,  for  which  provision  was 
made  in  the  contract,  it  could  not  perform  the  same. 

It  is  apparent,  therefore,  that  the  coal  for  which  the  plaintiffs 
seek  to  recover  was  never  purchased  from  them  by  this  defendant ; 
no  contract  concerning  it  was  ever  made  between  the  plaintiffs  and 
this  defendant,  and,  therefore,  they  have  been  allowed  to  recover 
upon  a  cause  of  action  which  was  not  stated  in  their  complaint. 

Moreover,  it  is  also  apparent  that  the  contract  under  which  this 
coal  was  delivered  to  the  defendant  in  the  month  of  March  and 
paid  for  by  him  in  the  months  of  January  and  February,  was  pur- 
chased from  the  old  firm,  and  the  old  firm  is  still  .in  default  in  tlic 
performance  of  that  contract  on  its  part,  something  over  12,000  tons 
being  yet  due  defendant  thereon,  and  if  the  plaintiffs  are  to  be 
allowed  to  recover  in  tliis  action  for  coal  purchased  upon  that  con- 
tract, it  would  seem  very  clear  that  the  defendant  should  have  been 
allowed  to  plead  as  a  defense  to  that  action  the  breach  of  the  con- 
tract under  which  such  coal  was  purchased,  and  yet  the  trial  judge 
refused  to  let  the  defendant  amend  his  answer  in  any  particular. 
Not  only  have  the  plaintiffs  been  allowed  to  recover  upon  a  contract 
that  they  did  not  set  forth  in  their  complaint,  but  also  upon  a  con- 
tract that  was  never  made  with  them  but  with  an  entirely  different 
party,  and  the  judgment  that  is  rendered  in  favor  of  these  plaintiffs 
would  not  bar  an  action  if  brought  by  the  old  firm  for  the  same 
coal.  This  seems  to  be  clear  error  for  which  this  judgment  should 
be  reversed  and  a  new  trial  granted. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 
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Margaret  E.  Mc Auley,  as  Administratrix,  etc.,  of  Hugh  McAuley, 
Deceased,  Respondent,  v.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  Appellant. 

Third  Department,  January  8,  1906. 

V^li^nce —  death  of  engine  driver  by  colliaion  with  derrick  of  wreck- 
ing train  — failure  of  wrecking  crew  to  *give  warning  —  negligence  of 
fellow-servant. 

The  plaintiff's  intestate,  while  driving  the  defendant's  engine,  was  struck  and 
killed  by  the  arm  of  a  derrick  engaged  in  removing  wreckage  from  an  adjoin- 
ing track,  which  firm  extended  over  the  track  ui)on  which  the  intestate  was 
driving,  which  was  in  other  respects  unobstructed  and  safe.  Tlie  negligence 
charged  was  the  faihire  of  the  crew  of  the  wrecking  train  to  flag  the  engine 
which  plaintiff's  intestate  was  driving. 

Hdd,  that  a^ssuming  said  negligence,  it  was  that  of  the  intestate's  fellow-servants, 
for  which  the  defendant  was  not  liable; 

That  the  fact  that  the  flagman  was  employed  on  the  wrecking  train  did  not  make 
him  the  master's  alter  cf/n. 

Appeal  by  the  defendant,  The  Xew  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Albany  on  the  7th  day  of  April,  1005,  upon  the  verdict 
of  a  jury  for  $t),000,-  and  also  from  an  orcSer  bearing  date  the  3d 
day  of  April,  1905,  and  entered  in  said  clerk's  office  denying  the 
defendant's  motion  for  a  now  trial  made  upon  the  minutes. 

The  plaintiff's  intestate  was  a  passenger  engineer  in  the  employ  of 
the  defendant.  On  the  morning  of  February  27,  100],  he  received 
orders  to  take  a  light  engine  and  train  crew  and  run  west  on  track 
2  on  defendant's  road  from  'Albany  to  Rotterdam  Junction.  Such 
run  was  to  be  made  as  a  third  section  of  train  37.  The  iirst  section 
of  such  train,  consisting  of  a  regular  passenger  train,  left  Albany  at 
the  usual  time,  and  passed  through  Schenectady  at  three-twelve 
that  morning.  A  wreck  had  occurred  on  track  4  at  a  curve  in  the 
road  about  one  and  three-fourths  miles  west  of  Schenectady,  and 
the  wrecking  train  was  ordered  out  and  proceeded  westward  from 
Albany  to  Schenectady  on  track  2,  and  thence  on  track  3  to  the 
place  of  the  wreck,  following  such  first  section  and  passing  Schenec- 
tady at  three-thirty-five»    At  the  place  of  the  wreck  there  were 
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four  tracks,  numbered  from  the  south,  viz. :  1,  east-bound  passen- 
ger; 2,  west-bound  passenger ;  3,  west-bound  freight;  4,  ea«t-bound 
freight.  Such  wreck  did  not  obstruct  track  2,  but  in  the  work  of 
removing  the  wreckage  from  track  4  the  crane  of  the  steam  derrick 
on  the  wrecking  train  projected  over  track  2  and  caused  a  tem- 
porary obstruction  to  trains  passing  on  such  track.  A  second  sec- 
tion of  train  37,  consisting  also  of  only  an  engine,  with  a  train  crew, 
followed  the  wrecking  train  on  orders  similar  to  those  received  by 
plaintiff's  intestate,  and  passed  through  Schenectady  at  four-eight. 
Such  engine  was  flagged  and  stopped  by  Wrafter,  a  trainman  from 
the  wrecking  train,  after  wliich  it  continued  westward  on  track  2  past 
the  wreclving  train  without  mishap.  The  engine  which  was  b^ing  run 
by  plaintiff's  intestate  followed  ten  minutes  later  at  the  rate  of  t^'enty- 
five  or  thirty  miles  an  hour,  but  collided,  liowever,  with  such  crane, 
and  the  plaintiff's  intestate  thereby  received  injuries  from  the  effects 
of  which  he  died  on  the  following  day.  The  plaintiff  thereupon 
brought  this  action  to  recover  for  the  loss  -thus  sustained,  claiming 
that  such  death  occurred  through  the  negligence  of  the  flagman 
Wrafter  in  not  also  giving  to  deceased  a  proper  signal  of  danger. 
The  jury  rendered  a  verdic^t  in  favor  of  the  plaintiff  for  $6,000, 
and  from  the  judgment  entered  thereon,  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial  made  on  the  minutes,  tliis 
appeal  is  taken. 

William  I\  Jiudd,  for  the  appellant. 

Andrew  J.  Nellh  and  Pierre  E.  l)u  Bois^  for  the  respondent. 

Parker,  P.  J. : 

If  it  be  conceded  that  this  accident  happened  by  reason  of 
"NV rafter's  negligent  omission  to  give  the  danger  signal  to  McAuley, 
yet  the  question  remains  whether  the  defendant  is  responsible  for 
that  negligence.  It  is  conceded  that  it  would  not  be  so  responsible 
if  Wrafter  is  to  be  considered  a  coeniployee  with  McAuley  y  but 
the  plaintiff  claims  that  because  Wrafter  was  employed  upon  the 
train  that  hauled  the  wrecking  car,  and  which  was  in  attendance 
upon  such  car  only,  and  because  such  car  with  its  "  wreckfng  crew  " 
was  engaged  only  in  the  clearing  of  wrecks  as  they  occurred  upon 
the  road,  he  should  not  be  deemed  a  coemployee  with  an  engineer 
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wlio  was  engaged  in  hauling  the  defendant's  freight  or  passenger 
trains.  His  theory,  as  I  understand  it,  is  that  the  defendant's  duty 
requires  it  to  furnish  to  all  its  employees  a  safe  and  unobstructed 
roadbed  and  tracks  over  which  they  are  required  to  run ;  that  tliis 
wrecking  train  is  one  of  the  means  which  the  defendant  uses  in 
performing  that  duty,  but  inasmuch  as  the  defendant  cannot  dele- 
gate that  duty  to  any  one  so  as  to  relieve  itself  from  responsibility 
for  its  not  being  done,  those  that  are  so  employed  must  be  deemed 
to  be  working  in  its  place,  must  be  considered  while  performing 
such  work  as  representing  it,  and  that,  therefore,  Wrafter,  while  so 
at  work,  was  the  aiter  ego  of  the  defendant,  rather  than  a  coemployee 
with  McAuley. 

The  obstruc;,tion  that  this  wrecking  train  wasf  sent  out  to  remove 
was  upon  track  No.  4  only.  It  did  not  in  any  way  interfere  with 
running  over  track  No.  2.  But  in  the  operation  of  removing  such 
obstruction  from  No.  4  it  happened  that  tjie  boom  of  the  derrick, 
at  times,  would  extend  over  and  temporarily  obstruct  No.  2  ;  audit 
was  against  such  temporary  obstruction  that  McAuley  should  have 
been  warned. 

It  is  conceded  by  plaintiff's  counsel  that  if  a  train  running  on 
track  No.  1  had  run  off  and  obstructed  No.  2,  and  the  flagman  on 
such  derailed  train  had  omitted  to  go  out  and  warn  McAuley,  who 
w;is  running  west  on  track  No.  2,  against  such  obstruction,  the 
defendant  would  not  be  responsible  to  McAuley  for  such  neglect. 
Concededly  such  flagman  would  be  a  coemployee  with  McAuley. 
Concededly,  in  such  case,  the  defendant  would  have  fulfilled  its  full 
measure  of  responsibility  if  it  provided  competent  and  safe  train- 
men, promulgated  proper  rules  and  furnished  all  the  appliances 
necessary  to  enable  the  flagman  to  go  out  and  give  the  signal  of 
danger  in  such  a  case  required.  Concededly,  in  such  case,  the 
defendant  might  delegate  the  duty  of  warning  McAuley  to  the 
flagman  of  such  train. 

Why  should  a  different  rule  prevail  in  the  case  before  us  ?  No 
reason  is  apparent  and  none  is  given,  except  the  fictitious  one  that 
the  company  must  be  deemed  to  be  itself  in  charge  of  the  wrecking 
work,  and  hence  must  itself  give  notice  that  it  is  about  to  obstruct 
No.  2.     I  do  not  agree  with  plaintiff's  counsel  in  this  claim. 

The  rule  that  requires  defendant  to  furnish  a  safe  track  for  its 
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employees  to  run  over  gbes  to  this  extent  only,  that  it  shall  not 
require  them  to  work  upon  a  track  that  it  knows  or,  in  the  exercise 
of  a  reasonable  inspection,  ought  to  know  is  in  an  unsafe  cctoidition. 
If  when  it  learned  that  track  No.  4  was  obstructed  and  unsafe,  it 
at  once  withdrew  its  engines  from  running  over  it,  it  neglected  no 
duty  it  owed  them  although  it  entirely  omitted  to  repair  the  same. 
Unless  McAuley  was  required  to  run  upon  track  4,  he  had  no  per- 
sonal interest  in  having  it  repaired,  and  could  make  no  complaint 
against  defendant  for  not  doing  so.  The  defendant,  therefore,  in 
making  such  repairs  was  not  performing  any  special  duty  it  owed 
to  McAuley  or  to  any  of  its  employees.  It  was  at  work  in  its 
own  interest.  The  road  cannot  be  operated  witliout  wrecks 
occurring,  nor  unless  they  are  promptly  cleared  up  when  they  do 
occur,  and  the  wrecking  train  is,  therefore,  as  much  needed  in  the 
work  of  carrying  on  its  transportation  business  as  are  its  freight  and 
passenger  trains. 

When  the  defendant  sent  out  this  wrecking  train,  therefore,  it 
did  so,  not  because  it  needed  it  to  perform  any  duty  it  owed  to  its 
employees,  but  that  it  might  have  the  benefit  of  track  No.  4  to  use 
in  its  transportation  business  ;  and  the  men  who  had  charge  of  it 
bore  the  same  relation  towards  defendant  while  engaged  in  such 
work  that  they  would  have  borne  had  they  been  operating  a 
freight  or  a  passenger  train.  In  each  case  they  would  have  been 
at  work  for  a  similar  purpose,  to  wit,  assisting  defendant  in  the 
daily  operation  of  its  road.  Hence  the  flagman  on  the  wrecking 
train  no  more  represented  the  master,  and  was  no  less  acoemployee 
with  McAuley,  than  was  the  flagman  on  the  derailed  train  above 
referred  to.  Nor  is  it  possible  to  conceive  how  any  of  the  employees 
on  such  wrecking  train  could  be  performing,  in  the  defendant's 
place,  any  such  duty  as  the  law  forbids  the  master  to  delegate. 
They  were  engaged  in  clearing  track  No.  4  so  it  could  be  used,  made 
safe  if  you  please.  But  there  is  no  rule  forbidding  the  defendant 
from  delegating  the  performance  of  that  work  to  its  employees. 
Necessarily  such  work  vinst  be  so  performed,  but  that  employment 
does  not  impose,  nor  assume  to  impose,  upon  them  any  authority  to 
direct  other  employees  when  or  where  to  work,  or  to  require  any  serv- 
ice whatever  from  them.  Deuce  they  have  no  connection  whatever 
with  the  duty  that  defendant  is  forbidden  to  delegate,  and  as  to  that 
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duty  do  uot  in  any  manner  represeut  it.  Clearly,  for  any  negligent 
act  committed  by  any  one  of  such  "  wrecking  crew "  while  so 
ewplojed  the  defendant  is  responsible  only  under  the  rule  of 
respondeat  superior.,  I  conclude,  therefore,  that  the  plaintiff's 
claim  that  the  flagman  Wrafter  was  performing  a  work  that  the 
defendant  could  not  delegate  is  not  correct. 

This  case  wa^  in  all  its  essentials  similar  to  that  of  a  derailment. 
The  obstruction  causing  the  injury  was  tlie  occasional  and  temporary 
swinging  of  the  boom  onto  track  No.  2,  an  obstruction  that  was  not 
known  or  anticipated  by  the  defendant  when  McAuleyleft  Schenec- 
tady and  of  which  he  could  not  at  that  time  have  been  notified. 
The  same  precautions  to  notify  him  of  such  obstruction  were  taken 
by  defendant  as  are  required  in  the  case  of  a  derailed  train,  and 
I  can  discover  no  reason  why  the  same  rule  as  to  defendant's 
responsibility  should  not  apply  to  it. 

The  question  as  to  who  are,  and  who  are  not,  coemployees  arises  in 
such  an  infinite  number  of  instances  that  it  is  not  possible  to  recon- 
cile all  the  decisions  upon  that  subject,  and  I  do  not  attempt  to  cite 
any  case  which  is  in  all  its  particulars  a  controlling  one.  I  do  not, 
however,  find,  and  I  am  not  cited  to  any  that,  in  my  judgment,  is 
controlling  against  tlie  conclusion  which  I  have  reached.  On  the 
contrary,  the  law  upon  such  subject  as  settled  in  this  State  is  entirely 
in  harmony  therewith. 

Wrafter  was  a  coemployee  with  McAuley  in  the  business  of  oper- 
ating defendant's  road,  and  no  negligence  other  than  his  has  been 
proved  against  the  defendant.  For  such  negligence  the  defendant 
is  not  responsible,  and,  therefore,  this  action  cannot  be  maintained. 
The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
appellant  to  abide  the  event. 
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Nathan  W.  Horning,  Kespondent,  v.  Hudson  Kiver  Telephone 

Company  and   Fulton  County   Gas  and  Electric  Company, 

Appellants. 

Third  Department,  January  8,  1906. 

Kegligence  —  injury  by  live  wire  —  failure  to  protect  electric  light  wire 
—  failure  properly  to  support  telephone  wire  —  proximate  cause. 

The  plaintiff,  a  fireman,  while  going  to  a  fire  found  a  telephone  wire  breast  high 
across  the  path  tlirough  which  the  fire  engine  must  pass.  In  attempting  to 
remove  it  he  was  burned  and  injured  by  electricity.  It  was  shown  that  said 
wire,  owned  by  the  defendant  telepone  company,  was  not  strung  on  poles,  but 
attached  by  brackets  to  wooden  buildings  with  spans  of  from  619  feet  to  168 
feet.  The  use  of  the  wire  had  been  abandoned  for  some  time.  Because  of  a 
fire  in  one  of  the  wooden  buildings  to  which  it  was  attached  the  wire  had 
fallen  on  an  unprotected  electric  light  wire  operated  by  the  codefendant,  and 
carrying  a  current  of  2,500  volts.  Said  electric  light  wire  was  uninsulated, 
and  not  protected  by  guard  wires.  The  telephone  wire  was  strung  8  feet 
above  said  electric  light  wire.  There  was  evidence  that  insulation  or  a  guard 
wire  over  the  light  wire,  if  kept  in  good  condition,  would  have  prevented  the 
transmission  of  the  current  to  the  telephone  wire. 

Held,  that  the  negligence  of  both  defendants  was  properly  left  to  the  jury  and 
that  a  verdict  for  the  plaintiff  was  warranted  by  the  evidence; 

That  the  question  as  to  whether  the  defendants  in  the  exercise  of 'reasonable  pru- 
dence could  have  anticipated  that  said  building  might  burn  and  bring  the  wires 
into  contact  was  for  the  jury; 

That  the  failure  of  the  defendants  properly  to  protect  the  wires  was  the  proxi- 
mate cause  of  the  injury,  and  not  the  burning  of  tlie  building  which  caused 
the  fall  of  the  wire. 

Appeal  by  the  defendants,  the  Hudson  River  Telephone  Com- 
pany and  another,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiflF,  entered  in  the  office  of  the  clerk  of  the  county  of 
Fulton  on  the  15th  day  of  June,  1905,  upon  the  verdict  of  a  jury 
for  $11,000,  the  amount  having  been  reduced  by  consent  from 
$14,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
10th  day  of  July,  1905,  denying  the  defendants'  motion  for  a  new 
trial  made  upon  the  minutes,  with  notice  of  an  intention  to  bring 
up  for  review  upon  such  appeal  an  order  entered  in  said  clerk's 
office  on  the  15th  day  of  June,  1905,  granting  the  plaintiff  an 
additional  allowance  of  costs. 

The  defendant  gas  and  electric  company  is  a  duly  organized  cop- 
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poration,  exercising  its  franchise  to  furnish  light  and  power  by 
electricity  to  the  city  of  Johnstown,  and  it  was  lawfully  operating 
in  tlie  streets  of  such  city.  It  had  extended  its  wires  through  West 
Montgomery  street,  and  such  line  seems  to  have  been  in  all  respects 
well  and  thoroughly  constructed  and  insulated  from  the  ground  at 
that  locality.  The  defendant  telephone  company  was  also  a  cor- 
poration lawfully  exercising  its  franchise  to  act  aS  such  through  the 
streets  of  such  city.  Some  six  or  seven  years  after  such  light  com- 
pany had  erected  its  said  lines  through  said  street,  such  telephone 
company  carried  its  wires  from  the  west  mill  of  one  Stewart,  and 
which  was  on  the  west  side  of  such  street,  across  said  street  to  the 
east  mill,  so  called,  of  said  Stewart,  on  the  easterly  side  of  such 
street,  and  thence  from  such  east  mill  to  the  Geisler  mill,  so  called, 
and  the  only  support  for  such  wires  were  the  wooden  buildings  to 
which  they  were  attached. 

On  the  night  of  July  6,  1903,  the  Geisler  mill  took  lire  and 
burned  down.  During  the  progress  of  the  fire,  the  plaintiff,  who 
was  a  member  of  the  fire  department  of  said  city,  on  his  way  to  such 
burning  mill,  passed  through  a  lane  on  the  premises  of  Stewart 
which  was  used  in  connection  with  such  east  mill,  and  found  the 
telephone  wire  that  had  extended  from  Stewart's  east  mill  to  the 
Geisler  mill  lying  across  such  lane  and  about  breast  high,  and  evi- 
dently an  obstruction  to  any  hose  cart  or  fire  engine  that  should 
attempt  to  pass  through  there.  He,  with  Stewart,  who  was  with 
him  at  the  time,  took  hold  of  such  wire  and  attempted  to  break  it, 
and  remove  it  from  that  position,  and  after  continuing  such  effort 
for  a  short  time,  he  received  a  shock  which  resulted  in  a  very  serious 
burning  and  injury.  For  the  injuries  so  sustained  he  brought  this 
action  against  these  defendant  companies,  claiming  that  it  was 
caused  by  their  negligence.  Such  claim  of  negligence  was  based 
upon  the  proposition  that  the  current  which  injured  the  plaintiff 
had  been  diverted  from  the  electric  company's  wire  by  the  tele- 
phone wire  having  fallen  upon  and  come  in  contact  with  such  wire 
and  that  such  contact  was  caused  by  the  negligent  manner  in  which 
such  wires  were  put  up  and  maintained.  The  jury  rendered  a  verdict 
for  the  plaintiff  and  against  both  defendants,  and  from  the  judg- 
ment entered  thereon  and  from  an  order  denying  a  motion  for  a 
new  trial  this  appeal  is  taken.     Further  facts  appear  in  the  opinion. 
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John  A.  Delehantij  and  Jam^s  J.  Farren^  for  the  appellant 
telephone  company. 

Fred  Linus  Carroll^  for  the  appellant  electric  company. 

Andrew  J.  Ifellis^  for  the  respondent. 

Parker,  P.  J. : 

By  the  evidence  in  this  case  this  situation  was  presented  to  the 
jury :  The  light  company  had  constructed  its  poles  and  wires  through 
West  Montgomery  street.  It  was  lawfully  authorized  to  use  such 
street,  and  such  construction  was  the  usual  and  standard  one.  The 
span  at  the  place  where  tlie  contact  complained  of  took  place  was 
upon  good  substantial  poles,  well  insulated  from  the  street,  and  was 
168  feet  in  length.  The  telephone  company  thereafter  erected 
its  line  in  that  part  of  the  city  and  stretched  a  wire  some  8  feet 
above  the  light  company's  wires,  crossing  Montgotnery  street  and 
the  Cayadutta  creek  adjacent  thereto,  and  also  over  a  bridge  that 
crosses  such  creek.  .  This  locality  is  in  the  extreme  suburbs  of  the 
city  and  where  the  buildings  are  some  considerable  distance  apart. 
Such  telephone  wire,  instead  of  being  supported  by  poles,  is 
attached  to  brackets  which  are  fastened  to  the  roofs  of  the  wooden 
buildings  some  30  feet  from  the  ground.  The  west  end  of  such 
telephone  wire  was  attached  to  a  bracket  fastened  to  the  roof 
of  Stewart's  west  mill,  so  called.  It  then  extended  across  the 
creek  and  street  at  a  height  of  8  feet  above  the  upper  wires  of  the 
electric  lines,  and  was  fastened  to  a  bracket  on  Stewart's  east  mill, 
so  called.  It  then  proceeded  in  a  northeasterly  direction,  across 
private  property  and  some  30  feet  above  the  earth,  to  the  Geisler 
mill,  making  a  span  of  some  510  feet.  From  thence  it  extended  a 
distance  of  260  feet  to  the  Lefler  building,  and  thence  to  other 
buildings  and  poles  connecting  with  the  telephone  company's  lines 
throughout  the  city.  The  span  from  the  west  mill  to  the  east  mill 
over  the  light  company's  wires  was  2^2  feet.  It  may  be  assumed 
that  the  brackets  were  well  and  securely  fastened  to  the  buildings 
and  that  the  telephone  wire  was  tightly  stretched  such  distance  of 
30  feet  above  the  earth.  N"o  poles  or  supports  other  than  the 
buildings  mentioned  were  used,  and  the  spans  so  created  by  that 
method  of  eustaining  the  wire  were  unusually  long* 
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When  first  put  up  this  wire  was  used  to  furnish  telephone  service 
to  tlie  several  mills  in  that  locality,  but  for  some  year  and  a  half 
before  this  accident  such  service  had  been  withdrawn  and  the  use 
of  such  wire  abandoned,  and  it  is  apparent  that  for  that  period 
little  attention  had  been  paid  to  inspecting  such  wire. 

The  general  construction  of  the  light  company's  line  in  Mont- 
gomery street  was  a  standard  one.  The  claim  of  the  plaintiff, 
however,  is  that,  under  the  conditions  that  were  presented  by  the 
construction  and  maintenance  of  the  telephone  wire  in  the  manner 
above  stated,  and  in  view  of  the  strength  of  tlie  electric  current 
which  was  taken  through  its  upper  wires  for  the  purpose  of  lighting 
the  streets,  viz.,  2,500  volts,  an  especial  duty  was  put  upon  each 
company  to  provide  other  and  better  safeguards  against  a  contact 
between  their  respective  wires  than  were  provided,  and  to  prevent, 
by  better  insulation  of  their  respective  wires,  a  transmission  of  the 
electric  current  in  the  event  that  a  contact  did  occur.  Upon  this 
claim  the  trial  court  charged  the  jury  as  follows :  "  The  electric 
light  company  says  that  its  plant  was  standard  construction  through- 
<mf,  and  that  for  the  ordinary  p»:rpose-  of  conveying  electricity  the 
plant  was  beyond  criticism.  And  unless  you  find  that  there  was  an 
nnusnal  and  extraordinary  situation  at  the  bridge,  you  would  find 
that  the  electric  light  company  had  in  use  a  standard  and  up-to-date 
plant,  and  had  taken  the  precaution  usually  taken  where  a  telephone 
wire  crosses  an  electric  light  wire."  And  it  also  further  charged 
8ul>stantially  to  this  effect :  So  far  as  the  lighting  company  is  con- 
cerned there -is  no  serious  question  that  this  line  at  this  bridge,  if  it 
had  not  been  for  this  crossing,  or  if  the  crossing  had  been  made  in 
the  nsual  way,  without  connection  with  the  buildings,  was  beyond 
serious  criticism.  But  the  question  is  whether  the  electric  light 
company,  in  the  exercise  of  reasonable  prudence,  should  Jiave 
noticed  the  insulation  on  tlis  respective  wires ;  that  the  telephone 
wire  was  supported  upon  ordinary  wooden  buildings;  that  such 
Iniildings  were  liable  to  burn  and  the  wires,  therefore,  to  come  in 
contact;  that  if  contact  did  occur  trouble  would  arise  ;  and  would  a 
prudent  man,  under  such  circumstances,  have  continued  the  busi- 
ness of  carrying  electricity  through  the  streets  without  doing  any- 
thing to  render  it  any  more  safe,  and  could  anything  be  done  to 
render  it  more  safe  t 
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Thus  it  is  seen  that  the  issue  upon  which  the  jury  have  passed  is 
a  narrow  one.  Telephone  wires  are  constantly  being  taken  over 
electric  light  wires,  and  under  ordinary  circumstances  no  precau- 
tions other  than  wpre  taken  here  to  prevent  contact,  viz.,  a  distance 
of  eight  feet  apart,  are  deemed  necessary ;  but  were  the  conditions 
in  this  case  such  that  reasonable  care  and  prudence  required  extra 
precautions  ?  Would  guard  wires  have  tended  to  prevent  contact, 
and  sliould  they  liave  been  added  by  the  electric  light  company  in 
this  case  ?  Could  their  respective  wires  have  been  so  insulated  at 
the  place  of  this  crossing  as  to  have  prevented  a  diversion  of  the 
current  in  case  the  telephone  wire,  /or  any  cause^  sagged  or  fell ; 
and  if  so,  wjis  there  such  reason  to  apprehend  a  possible  sag  or  fall 
that  a  prudent  man  using  such  a  powerful  and  deadly  current 
would  have  so  insulated  the  wires?  Such  were  substantially  the 
questions  left  to  the  jury,  and  whether  they  were  warran^ted  by  the 
evidence  in  reaching  the  conclusion  which  they  have  reached  is  the 
first  question  for  us  to  examine. 

Both  companies  earnestly  contend  that  as  to  a  better  insulation 
of  the  wires  it  is  plainly  shown  that  tliere  is  no  insulation  either 
used  or  made  that  would  be  adequate  to  prevent  the  transmission 
of  the  current  from  the  light  wire,  carrying  the  voltage  that  it  did, 
to  the  telephone  wire,  if  they  came  in  contact;  that,  tlierefore, 
neither  can  be  charged  with  negligence  in  not  so  insulating  them. 
Undoubtedly  all  experts  agreed  that  no  such  insulation  was  mad« 
or  in  general  use ;  but,  as  I  understand  the  evidence,  one  of  th« 
defendants'  experts  testified  that  a  rubber  insulation  five-thirty- 
seconds  of  an  inch  thick  would  be  adequate  to  prevent  such  trans- 
mission if  sufficient  care  and  attention  was  given  to  keep  it  in  proper 
condition.  I  do  not  find  any  evidence  to  the  effect  that  such  an 
insulated  wire  for  a  distance  of  1G8  feet  could  not  be  procured,  or 
that  it  could  not  with  reasonable  effort  be  maintained  in  proper 
order. 

As  to  tlie  protection  from  contact  by  the  use  of  a  guard  wire 
abpve  and  outside  of  those  carrying  the  electric  current,  on  the  light 
company's  poles,  the  defendants  also  urge  that  the  proof  shows 
that  such  wires  are  nowhere  used  for  such  protection,  and  that  their 
use  adds  danger  to  the  situation  rather  than  prevents  a  contact. 
After  diligently  studying  the  evidence  on  thia  point,  I  do  not  con- 
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cur  with  tlieir  counsel  that  the  evidence  is  conchisive  to  that  effect. 
Undoubtedly  the  evidence  of  the  defendants'  expert  is,  that  such 
guard  wires  are  not  used  for  such  a  purpose,  and  all  substantially 
agree  that  under  the  conditions  which  this  case  presents  as  to  tlie  con- 
ditions and  supports  of  the  telephone  wire,  they  still  thought  that  the 
electric  company's  line  at  this  point  was  well  and  properly  built 
and  up  to  standard,  without  their  use.  But  some  of  such  expert 
evidence  a^ijreed  that  such  a  guard,  if  "properly  installed,  inspected 
and  maintained,  ^  *  *  would  act  as  a  source  of  safety."  And 
the  question  is,  whether  in  this  particular  case  such  a  guard  could 
not  have  been  "  properly  installed,  inspected  and  maintained"  and 
thus  have  ])revented  the  contact  that  worked  tins  injury.  I  can- 
not find  that  it  is  established  by  the  evidence  that  it  could  not,  or 
that  its  use  was  either  unsafe  or  impracticable.  On  the  contrary,  it 
seems  to  me  that  for  the  distance  of  168  feet,  which  was  the  length 
of  the  span  over  which  the  telephone  wire  hung,  such  a  guard 
could  have  been  easily  erected  and  maintained,  and  I  am  not  pre- 
pared to  hold  tliat  the  jury  erred  in  arriving  at  that  conclusion. 

The  jury  have  evidently  concluded  that  other  practicable  provi- 
sions against  the  two  wires  coming  in  contact  and  the  diversion  of  the 
cnrretit  from  the  one  to  the  other,  could  have  been  taken  by  the 
defendants,  and  each  of  them  ;  and  under  this  evidence  I  am  not 
di8])osed  to  disturb  the  finding  of  the  jury  on  such  questions. 

Of  course  the  fact  that  sucli  precautions  could  have  been  taken 
and  would  probably  have  prevented  the  injury,  does  not  render 
either  defendant  liable  for  this  injury  unless  it  was  negligence  on 
its  part  not  to  have  taken  it.  Each  defendant  vigorously  urges  that 
unless  tlie  Geisler  mill  had  burned,  the  telephone  wire  would  not 
have  fallen,  and  the  method  of  protecting  against  contact  of  the 
wires  and  transmission  of  the  current  would  have  been  entirely  suffi- 
cient; and  that  it  is  beyond  reason  to  require  them  to  anticipate 
such  burning,  and  to  take  unusual  precautions  in  expectation  thereof. 
In  other  words,  they  deny  that  there  were  any  conditions  that  did 
or  should  have  suggested  a  falling  wire  and  extra  precautions  to 
prevent  it.  That,  I  think,  was  a  question  properly  submitted  to  the 
jury.  Of  course  the  jury  might  properly  charge  the  electric  com- 
pany with  knowledge  of  the  precise  situation  of  the  telephone  wire 
AB  it  was  stretched  and  supported  over  and  beyond  its  line.    It  was 
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its  plain  duty  to  know  that  condition,  to  consider  how  it  affected  its 
own  line,  and,  if  there  was  anything  indicating  danger,  which  a 
reasonably  prudent  man  would  take  notice  of,  then  such  company 
should  have  noticed  it  and  protected  against  it,  so  far  aa  in  the 
exercise  of  reasonable  care  and  prudence  it  could  have  protected 
against  it. 

The  plaintiff  calls  attention  to  tlie  fact  that  each  of  the  supports 
of  this  telephone  wire  from  and  including  its  west  end  to  the  Geis- 
ler.mill,  and  for  some  distance  east  of  it,  was  a  wooden  building, 
either  one  of  which  was  much  more  liable  to  burn  than  a  pole  would 
be  ;  that  the  first  span  from  the  easterly  support  of  the  span  cross- 
ing the  electric  light  wire,  viz.,  Stewart's  east  mill,  was  519  feet 
long,  and  the  further  end  of  that  span  was  the  Geisler  mill.  No 
support  of  any  kind  for  that  long  distance  was  between  those  two 
mills.  So  that,  if  either  of  those  two  buildings  burned,  it  was  to 
be  expected  that  both  ends  of  such  span  would  be  loosened  from 
their  support.  And,  therefore,  if  either  one  of  tlie  several  buildings 
burned,  it  was  to  be  expected  that  the  telephone  line  wou,ld  be  dis- 
turbed probably  the  whole  length  of  it  and  thus  threaten  to  loosen 
the  telephone  wire  and  cause  it  to  sag  or  fall.  These  and  sundry 
other  arguments  were  presented  to  the  jury  as  showing  that  reason- 
able prudence  should  have  discovered  that  the  result  of  a  fire, 
although  as  far  away  as  the  Geisler  mill,  was  an  event  wliich,  if  it 
did  happen,  would  be  likely  to  bring  about  a  contact  between  the 
two  wires,  and  very  clearly,  as  they  argued,  if  either  building  at  the 
east  or  west  end  of  the  telephone  span  crossing  Montgomery  street 
was  burned,  contact  would  be  sure  to  follow.  The  question  as  to 
whether  each  defendant  should  not  in  reasonable  prudence  have  so 
far  anticipated  the  burning  of  some  one  of  such  buildings  as  to 
require  it  to  protect  against  the  clear  result  likely  to  follow  therefrom, 
was  in  my  judgment  one  of  fact  for  the  jury. 

We  have,  then,  the  decision  of  tlie  jury  to  the  effect  that,  under 
the  circumstances  thus  presented  to  the  two  defendants,  it  was  their 
duty  to  have  taken  other  and  further  precautions  against  contact  by 
their  two  wires,  and  that  there  were  precautions  which  in  the  exer- 
cise of  reasanahh  inspection  and  diligence  they  could  have  taken, 
and  that  their  neglect 'to  so  take  them  was  a  negligent  omission 
which  caused  the  contact  now  complained  of.    Taking  the  whote 
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evidence  in  this  case,  I  am  of  the  opinion  that  we  should  not  disturb 
either  of  such  conchisions. 

It  is  further  urged  upon  us  by  the  defendants  that,  even  though 
they  were  negligent  in  not  better  guarding  against  the  contact  of 
tlieir  wires  and  the  diversion  of  the  electric  current  from  the  one  to 
the  other,  nevertheless  such  negligence  was  not  the  proximate  cause 
of  the  plaintifPs  injury,  and  that,  therefore,  he  cannot  recover  in 
this  action. 

It  is  plain  that,  if  by  its  fall,  the  telephone  wire  had  not  come  in 
contact  with  the  electric  wire  and  thereby  diverted  its  current,  this 
injury  to  the  plaintiff  would  not  have  occurred.  It  was  the  trans- 
mission of  such  current  into  the  telephone  wire  that  was  the  direct 
cause  of  plaintiff's  injury ;  and  if  such  transmission  may  be  charged 
to  the  negligence  of  the  defendants  it  is  difficult  to  see  why  such 
n^ligence  is  not  the  direct  cause  of  the  injury.  There  is  no  inter- 
vening cause  between  such  contact  and  the  plaintiff's  injury,  and  if 
such  contact  is  due  to  the  defendants'  negligence  then  such  negli- 
gence is  the  direct  or  proximate  cause  thereof.  It  seems  to  me  that 
the  negligence  which  the  verdict  of  the  jury  has  imposed  upon  the 
defendants  is  a  negligence  to  which  the  act  of  contact  and  conse- 
quent transmission  of  the  electric  current  was  due.  The  precise 
and  only  negligence  with  which  the  defendants  are  charged  is  one 
that  makes  them  responsible  for  that  contact,  and  hence  concede 
the  negligence,  and  there  is  really  no  question  of  proximate  cause  in 
the  case. 

It  is  true  that  if  the  mill  had  not  burned  and  the  telephone  wire 
been  thereby  torn  down  there  could  have  been  no  injury,  but  that 
is  because  there  would  then  have  been  on  contact  of  wires.  In  this 
aspect  the  burning  of  the  mill  is  a  concurrent  cause  of  the  injury, 
but  it  is  the  remote  and  not  the  proximate  cause.  The  defendants' 
omission  to  guard  against  the  natural  result  of  such  remote  cause  is 
the  negligent  act  complained  of.  It  may  be  that  the  defendants  did 
not  neglect  any  duty  they  owed  to  the  plaintiff  in  not  anticipating 
and  protecting  against  that  remote  cause.  I  concede  that  is  a  ques- 
tion not  without  doubt,  but  if  the  jury  have  correctly  resolved  that 
doubt,  and,  as  I  said  above,  under  all  the  features  of  this  case  it 
should  be  left  to  them  to  determine,  I  have  no  doubt  that  the 
App.  Dnr.— Vol.  CXI.        9 
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defendants'  omission  to  protect  against  contact  of  their  wires  was 
the  proximate  cause  of  this  injury,  and  I  do  not  attempt  to  analyze 
the  numerous  cases  on  that  subject  and  compare  them  with  the  facts 
of  this  case.  In  Laidlaw  v.  Sage  (158  N.  Y.  99,  100)  is  quoted  a 
definition  from  the  American  Law  lieview  (Vol.  4,  pp,  204,  205), 
which  clearly  illustrates  and  determines  the  question  whether  the 
burning  of  the  mill,  or  the  negligent  omission  to  guard  against  con- 
tact of  the  wires,  should  be  deemed  the  proximate  cause  of  the 
plaintiffs  injury. 

It  is  manifest  that  the  question  as  to  preventing  contact  of  its 
wires  and  consequent  transmission  of  the  electric  current  was  as 
applicable  to  the  telephone  company  as  to  the  other  one,  and  that 
the  jury  had  the  same  warrant  to  charge  negligence  in  that  respect 
against  it,  if  not  more,  and,  hence,  I  have  not  examined  the  evi- 
dence as  applying  separately  to  each  case.  Upon  the  finding  of  the 
jury  and  the  evidence  in  the  case  both  are  to  be  charged  with  a 
negligent  omission  in  that  respect. 

I  have  examined  the  exceptions  taken  by  the  respective  defend- 
ants upon  the  trial  and  do  not  find  any  that  I  think  require  a  reversid 
of  this  judgment. 

In  my  opinion  the  judgment  and  order  must  be  affiru;ied,  with  eo^ts. 

Judgment  and  order  unanimously  afiirmed,  with  costs ;  Kellooo, 
J.,  not  sitting. 


Bankers'  Surety  Company,  Respondent,  v.  David  Rothschild  aad 
Others,  Defendants,  Impleaded  with  Isaac  Frank,  Appellant. 

First  Department,  February  9,  1906. 

Pleading — aUegations  of  conspiracy  in  action  in  equity  —  allegations 
setting  out  evidence  stricken  out. 

Though  in  an  action  in  equity  for  an  accounting  for  moneys  obtained  by  the 
defendants  through  a  conspiracy  of  extraordinary  character  the  rules  of  plead- 
ing governing  an  action  at  law  should  be  relaxed  and  allegations  which  bear 
upon  the  fraudulent  scheme  of  the  conspirators  are  proper,  allegations  which 
merely  set  out  evidence  of  such  conspiracy  are  improper  and  should  be 
stricken  out. 

Specific  allegations  considered  and  stricken  out. 
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Afpeajl  by  the  defendant,  Isaac  Frank,  from  so  much  of  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Terra  and 
entered  in  the  office  of  the  clerk  of  flie  county  of  New  York  on  the 
12th  day  of  December,  1905,  as  denies  the  said  defendant's  motion 
to  strike  out  certain  allegations  of  the  complaint  as  scandalous  and 
irrelevant  and  to  make  the  said  complaint  more  definite  and  certain. 
The  complaint  alleges : 

"1.  That  the  plaintiff  is  a  foreign  corporation  created  and  exist- 
ing under  the  laws  of  the  State  of  Ohio  and  duly  authorized  to 
transact  business  in  the  State  of  New  Yorh     *     *    *, 

44  2  *  ♦  *  That  the  said  Louis  Kessel  and  Charles  Kessel  for 
many  years  prior  to  1903  were  copartners  trading  as  Louis  Keaad 
and  Brother.     *    *     * 

u  3  *  »  *  That  at  the  times  hereinafter  mentioned  the  defend- 
ants David  Rothschild  and  Louis  Kothschild  were  copartners  trading 
as  D.  &  L.  Rothschild. 

444.   «     «    «     fijj^l-  j,j  Qj.  abQiit  i\^Q  gaid  summer  of  1903  said 

defendants  David  Rothschild,  Louis  Kessel,  Charles  Kessel  and 
Isaac  Frank  became  copartners  under  the  name  or  style  of  Kessel 
&  Co.  for  the  purpose  of  carrying  on  for  their  joint  benefit  the 
bosiness  of  loaning  moneys ;    *     *     * 

tt  5  ♦  «  *  J^^J^^  ^^^  defendant  Isaac  Frank  *  *  *  has 
been  and  now  is  a  ticket  scalper  or  broker  having  an  office  at  No. 
847  Broadway  and  has  never  been  engaged  in  any.  other  business 
and  was  not  possessed  of  either  money  or  substantial  credit. 

**  6.  *  *  *  That  the  said  defendants  Louis  Kessel  and  Charles 
Kessel,  trading  as  Louis  Kessel  &  Bro.,  Were  at  the  time  of  their 
liquidation  largely  indebted  and  did  not  have  means  to  liquidate 
their  said  business.     *    *     * 

"  7.  *  *  *  That  the  capital  or  funds  used  in  carrying  on  the 
bosiness  of  Kessel  &  Co.  was  obtained  by  means  of  the  various 
transactions  hereinafter  set  forth. 

"  8.  *  *  *  That  some  years  prior  to  1908  the  defendant  David 
Kothscliild  organized  the  Globe  Security  Company  and  conducted 
it  in  anch  a  manner  that  it  eventually  went  into  the  hands  of  a 
receiver,  ♦  *  *  with  very  large  liabilities.  *  ♦  ♦  And 
that  while  said  David  Rothschild  was  thus  engaged  with  said 
Globe  Security  Company  the  said  defendant,  Isaac  Frank,  became 
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associated  with  said  David  Rothschild  and  the  Globe  Security  Com- 
pany business,  and  shortly  thereafter  associated  himself  with  said 
David  Rothschild  in  the  organization  and  incorporation  of  the 
Equitable  National  Bank,  from  which  the  said  David  Rothschild 
was  subsequently  compelled  to  retire  by  reason  of  his  business 
reputation  and  practices,  and  thereafter  and  shortly  before  the  year 
1903  the  said  defendants  David  Rothschild  and  Isaac  Frank  with 
others  organized  the  Federal  Bank  of  New  York,  and  the  said  David 
Rothschild  became  and  was  its  president  from  the  time  of  its  organ- 
ization continuously  until  sometime  in  the  spring  of  1904,  which 
said  Federal  Bank  was  organized  for  the  purpose  of  carrying  on 
financial  transactions  improper  and  irregular  for  a  State  bank  to 
carry  on  or  be  connected  with,  and  by  reason  of  which  said  bank 
became  insolvent  and  is  now  in  the  hands  of  a  receiver,  and  is  only 
expected  to  pay  a  comparatively  small  dividend  to  its  depositors. 

"  9.  *  *  *  The  defendants,  David  Rothschild,  Louis  Roths- 
child and  Isaac  Frank  and  others  entered  into  a  conspiracy  to  estab-, 
lish  false  credits  at  various  banks  and  trust  companies  in  connection 
with  said  Federal  Bank  in  the  names  of  D.  Rothschild,  ^  *  * 
United  Marine  Mfg.  &  Supply  Co.,  *  *  *  and  others,  for  the 
purpose  of  wrongfully  obtaining  money  by  the  exchange  or  kiting 
of  cliecks  and  the  procuring  of  loans  and  discounts  from  said  several 
banks  and  trust  companies,  for  the  joint  benefit  of  said  defendants. 

"  10.  *  *  *  That  the  *  *  *  corporations  thus  used  were 
each  and  all  of  them  corporations  having  practically  no  assets,  credit 
or  standing. 

u  11.  *  *  *  That  as  a  part  of  said  conspiracy  and  in  pursuance 
thereof  the  said  defendants  David  Rothschild  and  Isaac  Frank 
ajcjuired  the  control  and  became  the  owners  of  said  corporations, 
*  *  *  for  the  purpose  of  using  said  corporations  and  each  of 
them  in  establishing  bank  accounts  and  false  credits.     *     ^     * 

"12.  *  *  *  That  said  corporations  were  *  *  *  oflBcered 
as  a  part  of  said  general  conspiracy,  and  in  pursuance  thereof  and 
for  the  purpose  of  using  said  corporations  in  aid  thereof. 

"  13.  *  *  *  That  said  defendants  maintained  an  oflSce  at  No. 
346  Broadway,  *  *  *  in  the  names  of  and  as  the  place  of  busi- 
ness of  said  corporations,  *  ^  *  under  th^  personal  manage- 
ment and  direction  of  the  said  Frank    *    *    * ;    that  no  part  of  the 
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expense  of  maintaining  said  ofBce  was  ever  charged  to  or  paid  by 
eaid  corporations  or  any  of  them,  but  such  expense  was  paid  annu- 
ally by  said  Frank  as  such  acting  treasurer  or  financial  agent  -of 
said  defendants  out  of  the  funds  obtained  as  a  result  of  their  said 
conspiracy. 

«14^  *  *  *  That  *  *  *  tiio  said  defendants,  *  *  * 
trading  as  Kessel  &  Co.^  took  over  the  business  carried  on  by  said 
Frank  at  346  Broadway     *     *     *. 

«  j5  *  *  *  That  accounts  were  opened  in  said  Federal  Bank 
of  which  said  David  Kothschild  was  the  president  and  organizer,  in 
the  names  of  all  of  said  corporations  and  that  the  total  deposits  in 
BQch  accounts  in  said  bank  in  the  names  of  David  Kothschild  and 
D.  &  L.  Kothschild  between  the  respective  dates  hereinafter  set 
forth  is*  as  follows :  (Setting  them  forth). 

"  16.  *  *  *  That  the  discounts  obtained  by  said  corporations, 
said  D.  Rothschild  and  D.  &  L.  Kothschild  between  the  respective 
dates  hereinafter  set  forth  at  said  Federal  Bank  is^  as  follows: 
(Setting  them  forth). 

"17.     *     *     *     That  as  a  part  of  said  conspiracy,  and  in  pursu 
anee  thereof,  the  said  Frank  opened  and  kept  the  following  bank 
accounts  in  which  the  total  deposits  between  the  respective  dates 
hereinafter  set  forth  were  substantially  as  follows :   (Setting  them 
forth). 

"  18.  *  *  *  That  as  a  part  of  said  conspiracy  and  in  pursu- 
ance thereof  the  following  loans  and  discounts  between  the  respect- 
ive dates  hereinafter  set  forth  were  obtained  by  said  Frank  from 
said  Banks  and  Trust  Companies.     (Setting  them  forth). 

u  19.  *  *  *  That  the  Equitable  National  Bank  failed  and  has 
been  wound  up,  and  plaintiflE  has  no  information  as  to  the  amount 
of  deposits  and  discounts,  made  and  obtained  therein  by  the  said 
Frank  or  the  amount  of  deposits  and  discounts  made  and  obtained 
by  the  Hygienic  Fibre  Company  in  the  Federal  Bank. 

"  20.  *  *  *  That  as  a  part  of  said  conspiracy  and  in  pursu- 
ance thereof,  a  bank  account  was  opened  in  the  Mercantile  Trust 
Co.  in  the  name  of  one  Louis  Ilasse  in  which  large  sums  of  money 
were  from  time  to  time  deposited.     *     *     * 


Digitized  by 


Google 


134  Bankers'  Surkty  Co.  v.  Rothschild. 

First  Department,  February,  1906.  [Vol.  111. 

«  21.  *  *  *  That  sometime  in  or  about  the  fall  of  1902  or  the 
spring  of  1903,  the  said  defendants  Lonis  Kessel  and  Charles  Kessel 
associated  themselves  with  the  said  David  Rothschild  and  Isaac 
Frank  in  some  or  all  of  their  financial  transactions  as  hereinbefore 
and  hereinafter  set  forth,  and  became  parties  thereto  and  participants 
(therein). 

«  22.  *  *  *  That  as  a  part  of  said  general  conspiracy  *  *  * 
said  defendants  by  and  with  the  assistance  of  one  John  W.  Wooten, 
the  then  attorney  for  said  David  Rothschild  and  the  Federal  Bank, 
one  Armitage  Mathews,  one  of.  the  then  attorneys  for  the  plaintiff 
herein,  one  Samuel  I.  Ferguson,  also  an  attorney,  and  others,  con- 
spired to  contest  the  will  of  one  William  Weisell,*  deceased,  and  to 
have  the  said  David  Rothschild  appointed  temporary  administrator 
thereof  *  *  .  *  for  the  purpose  of  wrongfully  and  illegally 
using  the  assets  of  said  Weisell*  estate.    *    *    * 

"23.  *  *  *  That  the  said  David  Rothschild,  John  W.  Wooten, 
Armitage  Mathews  and  Samuel  I.  Ferguson  have  been  indicted  by 
the  grand  jury  of  New  York  County  for  said  conspiracy  and  are 
now  under  said  indictment.  (This  paragraph  was  stricken  out  by 
the  court  below.) 

"  24.  That  the  said  David  Rothschild  was  appointed  the  tempo- 
rary administrator  of  said  Weisell*  estate  *  *  *  and  *  *  * 
came  into  possession  of  the  assets  of  said  estate  *  *  * 
aggregating  upwards  of  $150,000. 

« 25.  *  *  *  That  as  a  part  of  said  conspiracies  *  *  *  the 
said  Armitage  Mathews,  one  of  the  then  attorneys  for  the  plain- 
tiff as  aforesaid,  concealed  from  plaintiff  the  true  state  of  affairs 
and  *  *  *  induced  the  plaintiff  to  execute  the  bond  of  said 
David  Rothschild  as  such  temporary  administrator  in  the  sum  of 
$400,000  as  surety  thereon  without  joint  control  of  the  assets  of 
said  estate.     *    *    * 

u  26.  *  *  *  That  imtnediately  after  the  qualification  *  *  * 
as  such  temporary  administrator  *  *  *  the  said  David  Roths- 
child by  and  with  the  aid  of  his  co-conspirators  and  agents  or  dum- 
mies,' began  to  wrongfully  and  unlawfully  use  the  assets  of  said 
Weisell*  estate  and  borrowed  money  thereon  for  the  joint  benefit  of 
himself  and  those  associated  with  him  in  said  conspiracies. 
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"37.  *  *  *  That  as  a  part  of  said  conspiracies  and  in  pursu- 
ance thereof  the  said  David  Eotlischild  *  *  *  borrowed  the 
following  moneys  from  the  following  parties  upon  assets  belonging 
to  said  Weisell*  estate  which  were  in  the  possession  of 'said  Roths- 
child as  Boch  temporary  administrator  thereof,  and  under  the 
following  circumstances:     *    *    * 

"  28.  *  *  *  That  all  of  said  bonds  were  of  the  par  value  of 
$1,000,  and  of  the  market  value  of  considerable  more." 

29.  Alleges  the  alleged  division  of  the  proceeds  of  the  said  loans. 

"30.  *•  *  *  That'said  various  notes  *  *  *  as  they  matured 
were  renewed  and  the  interest  thereon  to  date  was  paid,  so  that  the 
said  Title  Guarantee  &  Trust  Company  eventually  held  a  note  of 
said  Hasse  for  $32,500,  the  payment  of  which  was  secured  by  42 
bonds,  the  property  of  said  Weissel*  estate,  and  the  Mercantile  Trust. 
Company  eventually  held  a  note  of  said  Hasse  for  $39,000,  the 
payment  of  which  was  secured  by  46  bonds,  the  property  of  said 
Weiflsel*  estate. 

"  31.  *  *  *  That  the  said  David  Rothschild  has  been  indicted 
and  convicted  of  a  felony  and  *  *  *  sentenced  to  serve  a  term 
in  States  Prison  for  upwards  of  nine  years,  and  pursuant  to  said 
sentence  is  now  incarcerated  in  the  State  Prison  at  Ossining,  New 
York.     (This  paragraph  was  stricken  out  by  the  court  below.) 

"  32.  *  *  *  That  *  *  *  said  frank  acted  as  the  treasurer 
or  financial  agent  and  general  manager  for  the  said  defendants  in 
their  said  conspiracies  and  became  a  party  thereto  under  an  agree- 
ment that  he  was  to  receive  a  portion  of  the  moneys  made  out  of 
said  transactions. 

"  33.  *  *  *  That  a  decree  was  made  and  entered  in  the  fall  of 
1903  admitting  said  will  to  probate,  and  an  appeal  from  said  decree 
was  thereupon  taken  pursuant  to  said  general' conspiracy  and  as  a 
part  thereof,  and  the  undertaking  given  upon  said  appeal  was  exe- 
cuted by  the  said  defendant  Charles  Kessel  as  surety  thereon  at  the 
instigation  of  the  defendant  Louis  Kessel. 

"34.  *  *  *  That  in  said  contest  *  *  *  a  motion  was 
made  by  the  executors  named  in  said  will  for  an  order  of  the  Sur- 
rogate's Court  permitting  them  to  exercise  their  functions  as  execu- 
tors under  the  said  will,  and  compelling  the  said  temporary  adrain- 

*  Sic. 
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istrator  to  turn  over  to  them  the  assets  of  said  estate.  *  *  * 
That  said  motion  was  defeated  and  denied,  and  the  assets  of  said 
estate  were  allowed  to  remain  in  the  hands  of  said  temporary 
administrator.     ♦    *    ♦ 

"35.  *  *  *  Thatduringthefallof  1903,  when  the  plaintiif 
through  its  then  attorneys  was  demanding  joint  control  of  the  assets 
of  said  Weissel*  estate  or  that  it  be  discharged  from  all  liability  on 
the  temporary  administrator's' bond,  the  said  defendant  Louis  £es- 
sel  was  actively  engaged  *  *  ^  in  endeavoring  to  procure 
another  surety  company  to  go  upon  the  bond  of  said  temporary 
administrator  in  the  place  and  stead  of  the  plaintiff  herein,  and 
actually  did  procure  another  surety  company  so  to  do,  but  upon 
terms  which  the  said  defeipdant  David  Bothschild  would  not  accept. 

"  36.  *  *  *  That  in  various  other  ways  the  said  defendants 
Louis  and  Charles  Kessel,  aided,  abetted  and  assisted  in  the  contest 
over  the  probate  of  the  said  Weissel*  will  in  the  prolongation  of 
said  temporary  administratorship  and  in  the  retention  of  the  pos- 
session of  the  assets  of  said  Weissel*  estate  by'  said  temporary 
administrator. 

"  37.  That  *  *  *  the  plaintiff  made  application  to  the  Sur- 
rogate's Court,  New  York  County,  *  *  *  to  be  discharged  from 
all  liability  upon  said  bond  of  said  David  Eothschild  as  such 
temporary  administrator  and  such  proceedings  were  thereafter 
*  *  *  had  that  pursuant  to  the  order  of  said  court  the  plaintiff 
filed  the  account  of  the  said  David  Bothschild  as  such  temporary 
administrator  *  *  * ;  that  objections  to  said  account  were  filed 
by  the  executors  of  said  estate  and  certain  legatees,  which  *  *  * 
were  referred,  and  said  reference  is  now  pending,  *  *  *  as  a 
result  of  which  and  pursuant  to  two  orders  of  said  Surrogate's 
Court,  the  plaintiff  took  up  all  the  outstanding  loans  which  had  been 
obtained  upon  the  security  of  the  assets  of  said  Weissel*  estate  and 
returned  all  of  said  bonds  to  the  duly  qualified  executors  thereof ; 
and  subsequently  thereto  upon  its  petition  the  said  plaintiff  by  an 
order  of  the  Supreme  Court,  New  York  County,  has  been  subro- 
gated to  all  the  legal  and  equitable  rights  and  remedies  which  said 
Weissel*  estate,  the  executors  and  legatees  thereof,  may  have  against 
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the  said  defendants  and  others  without  regard  to  whether  said  rights 
and  remedies  were  immediately  available  or  not. 

"38.  *  *  *  That  the  said  Isaac  Frank  *  »  *  kept  a  ledger 
accoant  between  himself  and  the  said  David  Rothschild  and  Louis 
Rothschild  *  *  *  ^  and  likewise  *  *  *  with  *  *^  * 
Louis  Kessel  and  Charles  Kessel  *  *  *  ^  and  also  with  the  said 
firm  of  Kessel  &  Co.  *  *  *  which  *  ♦  ♦  said  Frank  has 
testified     *     *     *    he  lost    *     *     *     . 

"  39.  *  *  *  That  said  David  Rothschild  kept  a  ledger  account 
of  transactions  with  said  Frank  in  a  small  book  which  he  designated 
as  his  private  ledger,  *  *  *  which  shows  that  said  Frank  had 
received  from  the  said  Rothschild  in  excess  of  what  the  said  Roths- 
child had  received  from  said  Frank,  the  following  amounts :  (Setting 
them  forth). 

"  40.  *  *  *  That  *  *  *  said  Frank  by  and  under  the 
instructions  of  the  said  Rothschild  delivered  to  *  *  *  Louis 
Kessel  &  Bro.  various  sums  of  money  aggregating  $47,000  and 
between  said  dates  the  said  Frank  credited  said  Louis  Kessel  &  Bro. 
with  $17,000,    *    *    * 

"41.  *  *  *  That  *  *  *  the  said  Isaac  Frank  *  *  * 
delivered  to  the  said  firm  of  Kessel  &  Co.  numerous  and  large  sums 
of  money  *  *  *  and  *  *  *  credited  the  said  Kessel  & 
Co.  with  the  return  of  said  monies. 

«42.  *  ♦  *  That  *  *  *  the  said  Frank  and  the  said 
Louis  Kessel  &  Bro.  and  Kessel  &  Co.  fixed  up  between  them 
*  *  *  a  statement  of  account,  whereupon  they  agreed  upon  a 
balance  in  favor  of  said  Frank,  *  *  *  which  said  account  was 
not  taken  from  the  ledger  of  the  said  Frank  which  had  been  lost  as 
aforesaid,  but  was  made  up  from  an  alleged  pass-book  and  from 
entries  on  check  stubs  of  checks  drawn  and  monies  deposited  in  the 
possession  of  the  said  Frank,     *     *    *. 

*'  43.  *  *  *  That  said  Frank  kept  a  private  book  purporting 
to  be  a  record  of  the  monies  delivered  by  him  to  the  said  Kessel  & 
Bro.  and  the  said  Kessel  &  Co.  *  *  *  ;.  that  all  monies  delivered 
to  said  Kessel  &  Co.,  with  one  exception,  were  either  delivered  in 
currency  or  in  the  checks  of  third  parties,  and  that  all  payments 
made  by  Kessel  &  Co.,  *  *  *  were  made  in  currency  or  in  checks 
to  or  by  third  parties  under  an  agreement  between  the  defendants 
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for  the  purpose  of  concealing  from  the  various  banks  in  which  the 
defendants  were  carrying  their  accounts,  the  transactions  which  thev 
were  having,  and  that  at  no  time  did  §aid  Frank  have  any  note  of 
Louis  Kessel  &  Bro.  or  Ke§sel  &  Co.  for  said  monies  or  any  part 
thereof  or  any  security  for  the  payment  thereof. 

"  44.  *  *  *  That  the  said  David  Rothschild,  as  such  tempo- 
rary administrator  of  said  Weissel*  estate,  deposited  in  the  Bankers' 
Trust  Co.,  pursuant  to  the  order  of  the  Surrogate's  Court,  monies 
belonging  to  said  estate  aggregating  about  $6,000,  and  without  the 
order  of  the  Surrogate's  Couft  wrongfully  withdrew  from  said 
account  most  of  said  monies  and  used  them  for  the  joint  benefit  of 
himself  and  his  associates  in  the  transactions  hereinbefore  set  forth. 

a  45.  *  *  *  That  each  and  all  of  the  defendants  were  parties  to 
said  conspiracies  and  to  said  transactions  and  had  knowledge  thereof  ; 
and  the  said  David  Rothschild  by  his  wrongful  use  of  the  assets  of 
said  Weissel*  estate  *  *  *  and  the  other  defendants  by  inter- 
meddling with  him  as  aforesaid  *  *  *  became  ami  were  trustees 
de  son  tort  and  liable  to  the  estate  of  the  said  William  Weissel,* 
deceased,  *  *  *  and  the  plaintiff  by  its  subrogation  *  *  * 
is  entitled  to  all  the  legal  and  equitable  rights  and  remedies  of  said 
estate  against  said  defendants,     *     *     *. 

"Wherefore,  the  plaintiff  demands  judgment  that  the  defendants 
and  each  of  them  account  to  the  plaintiff  for  all  moneys  procured 
or  obtained  by  them  jointly  and  severally  upon  assets  belonging  to 
said  Weissel*  estate     *     *     * " 

Carlisle  J.  Qleason^  for  the  appellant. 

Itenry  White,  for  the  respondent. 

Inoraham,  J. : 

The  learned  judge  at  Special  Term  recognizing  the  extraordinary 
character  of  this  action  came  to  the  conclusion  that  while  he  would 
be  inclined  in  an  action  at  law  to  apply  the  strict  rules  of  pleading 
in  an  equity  case  of  the  extraordinary  character  of  the  case  here 
presented,  in  view  of  the  inherent  diflBculties  necessarily  involved 
in  the  presentation  of  the  case,  he  deemed  it  a  better  and  safer 
practice  to  remit  the  consideration  of  the  questions  presented  upon 
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the  motion  then  before  him  to  the  deliberate  action  of  tlie  trial 
jastice,  before  whom  all  the  facts  would  be  unfolded.  I  am  inclined 
to  tliink  that  he  was  right  in  so  far  as  this  applies  to  the  allegations 
of  the  complaint  which  relate  to  the  relations  between  the  various 
defendants  and  which  bore  upon  the  scheme  adopted  by  them 
resulting  in  the  wrongs  for  which  the  plaintiff  seeks  to  hold  these 
defendants  liable ;  but  giving  the  plaintiff  the  full  benefit  of  this 
conclusion,  there  are  certain  allegations  of  this  complaint  that  can 
have  no  possible  bearing  upon  the  combination  between  these 
defendants  or,  if  they  have  any  relation  at  all,  it  would  be  an  alle- 
gation of  evidence  to  prove  the  general  allegations  of  a  conspiracy 
or  combination  between  the  defendants.  Thus,  the  8th  paragraph 
of  the  complaint,  alleging  the  organization  of  llie  Globe  Security 
Company  and  the  Equitable  National  Bank,  seems  to  be  of  no  pos- 
sible relevancy.  The  12th  paragraph  seems  to  be  also  irrelevant. 
At  most  the  facta  alleged  might  be  proved  as  tending  to  establish 
the  relations  that  existed  between  Rothschild  and  the  appellant 
Frank,  but  are  entirely  out  of  place  in  a  complaint.  The  same 
applies  to  paragraphs  12,  13,  16,  17,  18,  19  and  20.  Paragraph  38 
is  also  irrelevant.  Paragraphs  39,  42  and  43,  while  irregular  in 
form,  contain  some  allegations  of  fact  which  may  be  relevant.  I 
think  it  is  improper  to  allege  in  a  pleading  the  fact  that  Rothschild 
kept  a  ledger  account  of  transactions  with  Frank  in  a  small  book 
which  lie  designated  as  his  private  ledger,  and  what  Frank  did  as 
a  witness  before  a  referee  in  another  action  and  his  testimony  as  to 
these  books.  While  it  is  possible  that  some  of  these  facts  might  be 
competent  evidence  upon  the  trial,  they  are  itnproper  in  a  pleading. 
My  conclusion  is  that  the  order  appealed  from  should  be  reversed, 
with  ten  dollars  costs  and  disbursements  of  this  appeal,  and  the 
motion  granted  to  the  extent  of  striking  out  paragraphs  8,  12,  13, 
15, 16, 17,  18,  19,  20,  38,  39,  42  and  43,  with  ten  dollars  costs,  the 
plaintiff  to  have  leave  to  serve  an  amended  cotn  plaint. 

O'Brien,   P.    J.,   McLaughlin,   Lauohlin    and    Clarke,   JJ. 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted  to  the  extent  stated  in  opinion,  with  ten  dollars  costs, 
with  leave  to  plaintiff  to  serve  amended  complaint. 
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OwBeo  Gas  Light  Compant,  Appellant,  v.  William  D.  Boyer, 

Respondent. 

Third  Department,  January  8,  1906. 

Ck)rporate  bonds  — when  president  of  corporation  has  sufficiently 
accounted  for  bonds  received -for  sale  —  delivery  of  bonds  to  other 
officer  for  sale. 

When  a  corporation  by  resolution  authorizes  an  issue  of  bonds  to  be  sold  for  the 
benefit  of  the  corporation,  and  does  not  specify  which  officers  are  to  sell  them, 
the  president  of  such  corporation  who  has  received  the  bonds  for  sale  and  has 
turned  over  some  of  them  to  the  vice-president  to  sell  is  not  accountable  to  the 
corporation  for  the  bonds  so  turned  over,  in  the  absence  of  proof  of  negligence 
or  collusion  against  the  interests  of  the  corporation  in  so  doing. 

Such  president  has  sufficiently  accounted  for  said  bonds  by  showing  that  he 
turned  them  over  to  the  vice-president  for  sale. 

Appeal  by  tlie  plaintiff,  the  Owego  Gas  Light  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  office  of  the  clerk  of  the  county  of  Tioga  on  the  15th  day  of 
March,  1905,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  Tioga  Special  Term. 

George  S.  Sheppard,  for  the  appellant. 

jy.  Atcstin  Clark,  for  the  respondent. 

Kellogo,  J. : 

The  defendant  was  the  president  .of  the  plaintiff's  corporation, 
and  by  resolution  of  its  board  of  directors  duly  passed,  reciting  that 
it  was  indebted  to  various  persons  aggregating  about  $14,000,  and 
that  it  de&ired  to  pay  such  indebtedness  and  to  increase  and  improve 
its  plant  and  extend  its  business,  and  for  the  purpose  of  raising 
funds  for  those  purposes,  it  was  resolved  that  the  corporation  issue 
and  sell  its  bonds,  aggregating  $50,000,  to  be  secured  by  mortgage 
upon  its  plant,  and  the  i)resident  and  treasurer  were  empowered 
and  directed  to  execute  the  same  and  to  affix  the  corporate  seal 
thereto.  And  it  was  also  resolved  that  the  balance  of  the  stock 
unissued,  viz.,  $12,700,  be  issued  and  disposed  of  for  the  benefit  of 
the  corporation.  The  certificate  of  stock  and  the  bonds  were  duly 
executed  by  the  proper  officers.    The  stock  certificate  was  made  out 
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in  the  name  of  the  treasurer  to  be  held,  and  it  does  not  appear  that 
it  ever  has  been  issued,  sold  or  transferred.  It  is  now  in  the  plain- 
tiflPs  hands  canceled,  and  there  is  nothing  to  show  that  any  other 
certificate  was  ever  issued  in  place  of  it.  The  defendant  never  had 
it,  or  any  benefit  from  it. 

After  the  bonds  were  duly  executed  the  treasurer  sent  them  to 
tlid  defendant  who  resided  at  Scranton,  Penn.,  and  he  sold  $25,000 
par  value  of  them  at  a  discount,  and  accounted  for  the  proceeds 
thereof,  except  $2,000  which  he  reserved  for  his  services  with  refer- 
ence thereto,  which  sum  is  charged  against  him  by  the  judgment 
appealed  from,  and  no  appeal  has  been  taken  from  the  judgment  in 
that  respect.  The  other  $25,000  of  bonds  he  turned  over  to  the 
vice-president  of  said  company  to  be  sold  for  the  company,  such 
vice-president  being  also  the  active  superintendent  of  construction 
and  repairs,  having  in  charge  the  work  of  increasing  and  improving 
the  plant  of  the  company.  The  vice-president  delivered  $3,000  of 
the  bonds  to  the  treasurer  to  bo  sold  by  him,  and  sold  the  balance 
of  the  bonds  and  turned  over  $6,850  of  the  proceeds  to  the  treas- 
urer, and  he  expended  other  sums  upon  the  property,  the  amount 
and  details  of  which  do  not  appear.  The  appellant  complains  of 
the  judgment  for  th^  reason  that  it  did  not  charge  upon  the  defend- 
ant the  duty  of  accounting  for  the  proceeds  of  the  bonds  sold  by 
the  vice-president  and  charge  him  with  the  same.  It  does  not 
appear  what  duties  the  by-laws  of  the  company  charged  upon 
the  various  oflicers.  The  treasurer  was  the  financial  officer,  and 
undoubtedly  the  vice-president  was  charged  with  the  duty  of  assist- 
ing the  president  and  performing  any  duties  devolved  upon  the 
president  in  his  absence.  TIio  resolution  under  which  the  bonds 
were  issued  directed  their  issue  and  sale  and  that  the  president  and* 
treasurer  execute  them.  While  it  does  not  state  who  is  to  sell 
them,  it  is  evident  that  some  of  the  officers  must  perform  that  duty. 
Clearly  neither  the  stockholders  nor  the  board  of  directors  were 
expected  to  make  a  sale  of  the  bonds ;  it  must  be  done  by  some 
one,  and  it  is  not  apparent  that  this  duty  fell  more  directly  upon 
any  one  than  upon  the  president  and  by  his  direction  the  vice- 
president,  especially  after  the  financial  officer  had  turned  the  bonds 
over  to  the  president  for  sale.  It  was  not  improper  or  a  breach  of 
trust  for  the  treasurer  to  turn  the  bonds  over  to  the  president  for 
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sale,  and  the  president  having  received  the  bonds  out  of  tlie  State, 
and  being  out  of  the  State  and  unable  as  he  felt  to  dispose  of  all 
of  them  advantageously,  violated  no  duty  in  requiring  the  vice- 
president  to  perform  the  act  of  selHng  some  of  tlie  bonds.  There 
is  no  charge  that  it  was  a  negligent  or  improper  act  to  turn  them 
over  to  the  vice-president,  or  tliat  the  vice-president  has  made  any, 
improper  use  of  thetn,  or  that  the  company  has  not  in  fact  Irad 
the  benefit  of  them,  so  there  is  no  claim  that  the  bonds  were 
negligently  and  collusively  turned  over  to  the  vice-president 
against  the  real  interests  of  the  cotnpany ;  assuming,  as  the  evi- 
dence shows,  that  the  president  acted  in  good  faith  in  turning  the 
bonds  over  to  the  vice-president  for  sale,  he  being  the  party  super- 
intending and  carrying  on  the  improvements  and  i*epair8  for  which 
the  bonds  were  authorized,  the  defendant  has  sufficiently  accounted 
for  the  bonds  and  is  not  called  upon  further  to  account  for  the  pro- 
ceeds received  by  the  vice-president.  The  judgment  is  affirmed, 
with  costs. 

Judgment  unanimously  affirmed,  with  costs. 


Carl  C.  Berthelson,  Appellant,  v.  John  C.  Gabler,  Respondent 

Second  Department,  January  26, 1906. 

Negligence  —  injury  by  fall  of  scaffold  —  Employers'  Liability  Act  — 
liability  of  master  for  servant  exercising  superintendence  —  continuing 
duty  to  keep  structure  safe  —  freedom  from  contributory  negligence. 

When  the  evidence  shows  that  the  scaffold  which  feU  and  injured  the  plaintiff  was 

•  originally  constructed  by  the  plaintiff  and  his  fellow -servants  in  a  safe  man- 
ner, but  became  unsafe  by  reason  of  the  removal  of  a  supporting  pier  under 
the  direction  of  a  person  in  the  service  of  the  defendant  exercising  superin- 
tendence within  the  meaning  of  the  Employers'  Liability  Act,  a  recovery  bj 
the  plaintiff  is  not  barred  on  the  theor}'  that  the  negligence  is  that  pf  a  fellow- 
servant. 

Though  the  scaffold  was  originally  safe,  it  was  still  the  duty  of  the  defendant  to 
maintain  it  in  such  condition. 

The  plaintiff  is  not  guilty  of  negligence  as  a  matter  of  law,  although  he  heard  an 
order  given  to  take  down  the  supporting  pier,  as  he  is  entitled  to  assume  that 
defendant  will  discharge  his  continuing  duty  to  keep  the  scaffold  safe,  unless 
the  omission  to  do  so  were  obvious  and  actually  known  to  the  plaintiff. 
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Appeal  by  the  plaintiff,  Carl  C.  Bertlielson,  from  an  order  of  the 
Sopreme  Court,  made  at  the  Kings  County  Trial  Term  and  entered 
ia  the  office  of  the  clerk  of  the  county  of  Kings  on  the  29th  day  of 
November,  1904,  setting  aside  a  verdict  in  favor  of  the  plaintiff  as 
contrary  to  law  and  against  the  weight  of  evidence  and  granting  a 
new  trial. 

Bruce  H.  Duncan,  for  the  appellant. 

Jacob  Gordon^  for  the  respondent. 

Per  Curiam  : 

The  plaintiff  was  injured  by  tlie  fall  of  a  scaffold  upon  which  he 
was  at  work  for  the  defendant.  The  scaffold  was  actually  con- 
structed by  the  plaintiff  and  his  fellow-workmen,  all  of  whom  were 
in  the  defendant's  service.  The  evidence  leaves  no  doubt  that,  as 
originally  constructed,  the  scaffold  was  safe  for  the  use  of  the  per- 
sons employed  upon  it.  The  structure  was  rendered  unsafe  by  the 
subsequent  removal,  iti  part  or  in  whole,  of  a  brick  pie»  forming  a 
portion  of  the  building  under  repair.  This  brick  pier  gave  some 
support  to  a  joist  which  formed  a  part  of  the  scaffold ;  and  the 
removal  of  the  pier,  according  to  the  testimony  adduced  in  behalf 
of  the  plaintiff  and  the  fair  inferences  to  be  drawn  therefrom,  so 
weakened  the  scaffold  as  to  cause  it  to  fall. 

The  pier  was  removed  at  the  instance  and  by  the  direction  of  a 
person  in  the  service  of  the  employer  intrusted  with  and  exercising 
superintendence  over  the  work  within  the  meaning  of  subdivision  2 
of' section  1  of  the  Employers'  Liability  Act  (Laws  of  1902,  chap. 
600).  Hence  the  plaintiff  is  not  barred  from  maintaining  the  action 
on  the  ground  that  his  injuries  were  the  result  of  negligence  on  the 
part  of  a  fellow-servant. 

Because  of  the  fact  that  the  scaffold  was  actually  put  up  by  the 
plaintiff  and  his  fellow-carpenters,  the  learned  trial  judge  was  of  the 
opinion  that  it  was  not  furnished  by  the  defendant  within  the  mean- 
ing of  the  Labor  Law  (Laws  of  1897,  chap.  415,  §  18).  In  reaching 
this  conclusion  we  think  he  adopted  too  narrow  a  view  of  the  testi- 
mony given  by  the  defendant's  superintendent,  which  indicates  that 
he  gave  directions  as  to  the  manner  of  its  construction.  The  proof,  as 
we  look  at  it,  tends  to  show  that  the  defendant,  in  the  first  instance, 
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discharged  his  absolute  duty  to  furnish  a  safe  scafiEold.  The  obliga- 
tion, however,  was  a  continuing  duty,  and  the  principal  question  in 
the  case  was  whether  that  duty  was  fulfilled  during  the  entire  period 
in  which  the  scaffold  was  used.  (  Walters  v.  Fuller  Co,^  74  A  pp. 
Div.  388, 393.)  This  was  a  question  of  fact  which  the  learned  trial 
justice  properly  left  to  the  jury.  There  was  evidence  sufficient  to 
warrant  their  finding  of  negligence  in  this  respect  in  the  proof  that 
the  superintendent  was  present  at  the  work  aft^r  the  scafiEold  was 
completed,  and  that  he  personally  directed  the  removal  of  the  old 
front  of  the  building,  in  doing  which  the  center  pier,  which  partly 
supported  the  scafiEold,  had  to  be  rem:;ved. 

The  question  of  contributory  negligence  was  also  properly  sub- 
mitted to  the  jury.  (§ee  Employers'  Liability  Act  [Laws  of  1902, 
chap.  600],  §  3.)  It  did  not  follow  that  the  plaintifiE  was  guilty  of 
contributory  negligence  as  matter  of  law,  because  he  had  heard  an 
order  given  by  a  foreman  to  a  fellow-workman  to  take  down  the 
pier.  According  to  his  testimony  he  was  away  from  the  work  for 
several  hours  and  did  not  notice  that  the  pier  had  been  removed 
when  he  returned  to  the  scafiEold,  or  until  after  he  was  hurt.  Even 
if  he  had  observed  that  the  pier  had  been  taken  down,  he  was 
entitled  to  assume  that  the  defendant  had  discharged  his  continuing 
duty  to  keep  the  scafiEold  safe,  unless  the  defendant's  omission  to  do 
so  was  obvious  and  patent  to  the  senses  or  actually  known  to  him. 

In  view  of  the  provisions  of  the  Labor  Law  and  of  the  Employers' 
Liability  Act,  we  are  of  opinion  that  the  plaintifiE  made  out  a  case 
entitling  him  to  go  to  the  jury.  We  are  unable  to  agree  with  the 
learned  trial,  justice  that  the  verdict  was  against  the  weight  of 
evidence,  nor  can  we  find  any  legal  error  which  will  sustain  the 
order  for  a  new  trial.  Tlmt  order  should,  therefore,  be  reversed, 
and  the  verdict  should  be  reinstated. 

Present  —  Jenks,  Hooker,  Rich  and  Miller,  J  J. 

Order  setting  aside  verdict  and  granting  new  trial  reversed,  with 
costs,  and  verdict  reinstated,  with  costs. 
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Edwik  Watson  Knickerbocker,  Appellant,  v.  Groton  Bridge  and 
Manufacturing  Company,  Respondent. 

First  Department,  February  9,  1906. 

Corporation  —  action  by  stockholder  to  diasolve  corporation  and  set  aside 
prior  voluntary  dissolution  —  complaint  —  failure  to  state  cause  of 
action— when  directors  not  necessary  parties  defendant. 

The  complaiDt  in  an  action  by  a  stockholder  under  section  1785  of  the  Code  of 
Civil  Procedure  to  procure  the  dissolution  of  a  corporation  alleged  that  the 
ordinary  and  lawful  business  of  the  corporation  had  been  suspendea  for  at 
least  a  year'and  the  submission  of  a  written  statement  of  facts  to  the  Attorney- 
General  and  his  failure  to  institute  an  action  within  sixty  days,  and  further 
allegeil  in  substance  that  in  a  prior  proceeding  by  the  corporation  in  voluntary 
dissolutioo,  pursuant  to  section  57  of  the  Stock  Corporation  Law,  a  certificate 
had  been  issued  by  the  Secretary  of  State  to  the  effect  that  the  corporation 
had  complied  with  said  section  in  order  to  be  dissolved  in  pursuance  thereof, 
but  that  said  proceeding  was  taken  without  notice  to  the  plaintiff  or  to 
minority  stockholders  and  for  the  purpose  of  defrauding  the  plaintiff  and 
mincrity  stockholders,  etc.,  in  pursuance  of  a  cT>nspiracy  set  forth  in  the  com- 
plaint.   The  relief  demanded  was  that  the  voluntary  dissolution  be  set  aside. 

Eeld,  that  as  said  complaint  did  not  allege  that  the  notice  to  stockholders  required 
by  the  statute  (Stock  Corporation  Law,  §  57)  had  not  been  published  or  that  no 
notice  had  been  served  upon  or  mailed  to  the  stockholders,  the  complaint  failed 
to  state  a  cause  of  action; 

That  the  allegations  as  to  the  fraudulent  purpose  of  the  voluntary  dissolution 
were  not  allegations  of  fact  which  justified  a  judgment  declaring  the  proceed- 
ings void,  but  were  mere  allegations  of  motive  which  were  immaterial. 

It  »eemt,  that  the  directors  are  not  necessary  parties  defendant  in  such  action 
when  no  personal  judgment  is  asked  against  them. 

Appeal  by  the  plaintiiBE,  Edwin  Watson  Knickerbocker,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  27th  day  of  October,  1905,  upon  the  decision  of  the 
court,  rendered  after  a  trial  at  the  New  York  Special  Term- 
sustaining  the  defendant's  demurrer  to  the  complaint. 


W,  Gerald  PfdippeaUj  for  tlie  appellant. 

Paul  Euffene  JofieSj  for  the  respondent. 
Aj>p.  Div,— Vol.  CXI.        10 
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Ingraham,  J. : 

The  demurrer  to  this  complaint  was  upon  the  ground  that  there 
was  a  defect  of  parties  defendant,  and  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  action  was  brought  by  a  stockholder  to  dissolve  a  domestic 
corporation.  The  plaintiff  alleges  that  he  is  the  owner  of  fifty  shares 
of  the  capital  stock  of  the  corporation,  which  consisted  of  twelve 
hundred  shares  of  the  par  value  of  $100  each  ;  that  the  defendant 
has  suspended  its  ordinary  and  lawful  business  for  more  than  one 
year ;  that  in  January,  1900,  the  plaintiff  received  a  report  from 
the  defendant  of  the  condition  of  its  business  on  December  31, 1899, 
showing  a  surplus,  inclusive  of  its  capital  stock,  amountitig  to  over 
$600,000;  tliat  thereafter  and  in  May,  1900,  the  defendant  had 
transferred  and  set  over  the  greater  part  of  its  assets  to  a  corpora- 
tion known  as  the  American  Bridge  Company,  in  consideration  of 
the  issuance  and  transfer  to  one  Conger,  as  president  of  the  defend- 
ant, by  tlie  said  American  Bridge  Company,  of  a  number  of  shares 
of  the  preferred  and  common  stock  of  the  said  American  Bridge 
Company  of  the  par  valud  of  $100  each,  and  at  the  same  time  sold 
and  transferred  to  the  American  Bridge  Company  certain  of  its 
uncompleted  contracts  for  a  sum  exceeding  $165,000 ;  that  there- 
after and  in  or  about  June,  1901,  the  directors  of  the  said  defendant 
corporation  sold  all  its  remaining  assets  to  Conger  at  auction  for  the 
sum  of  $36,000 ;  that  in  or  about  July,  1901,  the  directors  of  the 
defendant  caused  proceedings  to  be  instituted  pursuant  to  the  pro- 
visions of  section  57  of  the  Stock  Corporation  Law  for  the  voluntary 
dissolution  of  the  defendant,  which  proceedings  resulted  in  the  issu- 
ance of  a  certificate  by  the  Secretary  of  State  of  the  State  of  New 
York,  to  the  effect  that  it  appeared  from  his  records  that  the  defend- 
ant had,  in  all  respects,  complied  with  section  57  of  the  Stock  Cor- 
poration Law  in  order  to  be  dissolved  in  pursuance  of  the  provisions 
thereof ;  that  these  proceedings  were  instituted  without  notice  to 
the  plaintiff,  or  to  the  minority  stockholders  of  the  defendant  cor- 
poration, and  were  so  instituted  for  the  purpose  of  defrauding  the 
plaintiff  and  the  minority  stockholders,  and  in  furtherance  of  a 
combination  and  conspiracy  on  the  part  of  the  then  director  of  the 
defendant  to  deprive  the  plaintiff  and  the  minority  stockholders  of 
their  rights  and  interests  in  and  to  the  assets  of  the  defendant,  and 
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for  the  sole  purpose,  and  as  a  convenient  method,  to  convert  the 
^  property  of  the  defendant  corporation  to  their  own  use  and  beneiit ; 
that  although  these  so-called  dissohition  proceedings  were  had  and 
completed,  in  so  far  as  the  same  could  be  completed  in  the  absence 
of  notice  to  all  of  the  stockholders  of  the  defendant,  in  July,  1901, 
neither  the  directors  of  the  defendant  nor  any  or  either  of  t!iem  had 
ever  accounted  for  the  property  of  the  defendant  committed  to  their 
charge,  as  trustees  of  the  stockholders;  that  the  plaintiff  duly 
demanded  such  an  accounting  of  the  defendant  and  of  its  directors 
bat  that  this  demand  had  not  been  complied  with ;  that  prior  to 
the  commencement  of  this  action,  the  plaintiff  submitted  to  the 
Attorney-General  a  verified  statement  of  facts  showing  the  grounds 
for  an  action  tinder  the  provisions  of  subdivision  3  of  section  1785 
of  the  Code  of  Civil  Procedure ;  that  more  than  sixty  days  had 
elapsed  siiice  the  said  submission  to  the  Attomey-Gteneral  and  that 
he  had  omitted  to  commence  the  action  specified  in  said  section  of 
the  Code;  that  thereupon  the  plaintiflF,  prior  to  the  commencement 
of  this  action,  obtained  leave  of  the  court  to  bring  this  action.  The 
jodgraeut  demanded  is  that  the  corporation  be  dissolved ;  that  these 
voluntary  proceedings  be  vacated  and  set  aside  as  irregular  and 
void,  and  in  fraud  of  the  minority  stockholders  of  the  defendant ; 
that  the  defendant  and  its  directors  and  officers  be  enjoined  and 
restrained  from  exercising  any  of  its  corporate  rights,  privileges  and 
franchises,  and  from  collecting  or  receiving  any  debts  or  demands 
or  other  assets  of  the  defendant,  and  from  paying  out,  or  in  any  way 
transferring  or  delivering  to  any  person  any  of  the  moneys,  prop- 
erty or  effects  of  the  defendant  until  the  further  order  of  the  court, 
and  that  a  receiver  of  the  defendant  be  appointed  pursuant  to  the 
provisions  of  section  1788  of  the  Code  of  Civil  Procedure. 

The  plaintiff  bases  this  action  upon  section  1785  of  the  Code  of 
Civil  Procedure,  which  provides  that  an  action  to  procure  a  judg- 
ment dissolving  a  corporation  created  by  or  under  the  laws  of  this 
State  may  l>e  maintained :  "3.  Where  it  has  suspended  its  ordinary 
and  lawful  business  for  at  least  one  year."  Section  1786  provides 
that  au  action  specified  in  section  1785  of  the  Code  may  be  main- 
tamed  by  the  Attorney-General  in  the  name  and  in  behalf  of  the 
People,  and  that  whenever  a  creditor  or  stockholder  of  any  cor- 
poration submits  to  the  Attorney-General  a  written  statement  of 
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facts,  verified  by  oath,  showing  grounds  for  an  action  under  the  _ 
provisions  of  section  1785  of  the  Code,  and  the  Attorney-General 
omits,  for  sixty  days  after  this  submission,  to  commence  such  an 
action,  then  and  not  otherwise  such  creditor  or  stockholder  may 
apply  to  the  proper  court  for  leave  to  commence  sucli  an  action, 
and  on  obtaining  leave  may  maintain  the  same  accordingly.  The 
complaint  having  alleged  the  fact  that  the  ordinary  and  lawful 
business  of  the  corporation  had  been  suspended  for  at  least  a  year 
and  the  submission  of  a  written  verified  statement  of  the  facts  to  the 
Attorney-General,  and  his  failure  to  institute  an  action  within  sixty 
days,  and  leave  of  court  to  commence  the  action  prior  to  the  com- 
mencement thereof,  the  plaintiff  was  entitled  to  maintain  this 
action  unless  other  facts  alleged  were  a  bar  to  the  action,  and  it  was 
because  of  the  allegation  of  these  facts  that  the  learned  court  at 
Special  Term  held  that  the  plaintiff  could  not  maintain  the  action. 

Tlie  plaintiff  takes  the  point  that  as  by  these  allegations  he  lias 
merely-anticipated  a  defense,  the  proper  remedy  of  the  defendant 
was  a  motion  to  strike  out  these  allegations.  If,  however,  on  the 
facts  pleaded  the  plaintiff  could  not  maintain  the  action,  the  com- 
plaint is  demurrable.  The  facts  alleged  which  the  court  below  con- 
sidered a  bar  were  that  in  July,  1901,  the  directors  of  the  defendant 
caused  proceedings  to  be  instituted  pursuant  to  the  provisions  of 
section  57  of  the  Stock  Corporation  Law  for  the  voluntary  dissolu- 
tion of  the  defendant,  resulting  in  the  issuance  of  a  certificate  by 
the  Secretary  of  State  of  the  State  of  New  York  to  the  effect  that 
it  appeared  from  hiri  records  that  the  defendant  had  in  all  respects 
complied  with  said  section  in  order  to  be  dissolved  in  pursuance  of 
the  provisions  thereof.  If  the  legal  result  of  a  proceeding  under 
section  57  of  the  Stock  Corporation  Law  was  to  dissolve  the  cor- 
poration, then  this  action  could  not  be  maintained,  as  by  operation 
of  law  the  corporation  had  become  dissolved. 

Section  57  of  the  Stock  Corporation  Law  (Laws  of  1892,  chap. 
688,  added  by  Laws  of  1896,  chap.  932,  and  amd.  by  Laws  of  1000, 
chap.  760)  provides :  "  Any  stock  corporation,  except  a  moneyed  or 
a  railroad  corporation,  may  be  dissolved  before  the  expiration  of  the 
time  limited  in  its  certificate  of  incorporation  or  in  its  charter  as 
follows :  The  board  of  directors  of  any  such  corporation  may  at  a 
meeting  called  for  that  purpose  upon,  at  least,  three  days'  notice  to 
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eacli  director,  by  a  vote  of  a  majority  of  tlic  whole  board,  adopt' a 
resolution  that  it  is  in  their  opinion  advisable  to  dissolve  such  cor- 
poration forthwith,  and  thereupon  shall  call  a  meeting  of  the  etock- 
liolders  for  the  purpose  of  voting  npon  a  proposition  that  such  cor- 
poration be  forthwith  dissolved.  Such  meeting  of  the  stockholders 
sliall  be  held  not  less  than  thirty  nor  more  than  sixty  days  after  the 
adoption  ofeuch  resolution,  and  the  notice  of  the  time  and  place  of 
sncli  meeting  so  called  by  the  directors  shall  be  published  in  one  or 
more  newspapers  published  and  circulating  in  the  county  wherein 
sncli  corpomtiou  has  its  prihcipal  office,  at  least  once  a  week  for  three 
weeks  successively  next  preceding  the  time  appointed  for  holding 
such  meeting,  and  on  or  before  the  day  of  the  first  publication  of 
such  notice  a  copy  thereof  shall  be  served  personally  on  each  stock- 
holder, or  mailed  to  him  at  his  last  known  post-office  address.  *  *  * 
If  at  any  such  meeting  the  holders  of  two-thirds  in  amount  of  the 
stock  of  the  corporation  then  outstanding  shall,  in  person  or  by  attor- 
ney, consent  that  such  dissolution  shall  take  place,  and  signify  such 
consent  in  writing,  then  such  corporation  shall  file  such  consent, 
attested  by  its  secretary  or  treasurer,  and  its  president  or  vice-presi- 
dent, *  *  *  in  the  office  of  the  Secretary  of  State.  The  Secre- 
tary of  State  shall  thereupon  issue  to  such  corporation,  in  duplicate, 
a  certificate  of  the  filing  of  such  papers,  and  that  it  appears  there- 
from that  such  corporation  has  complied  with  this  section  in  order 
to  be  dissolved,  and  one  of  such  duplicate  certificates  shall  be  filed 
by  snch  corporation  in  the  office  of  the  clerk  of  the  county  in  which 
snch  corporation  has  its  principal  office,  and  thereupon  such  corpora- 
tion shall  be  dissolved  and  shall  cease  to  carry  on  business,  except 
for  the  purpose  of  adjusting  and  winding  up  its  business."  The 
statute  then  authorizes  the  board  of  directors  to  proceed  to  liquidate 
the  affairs  of  the  company  and  to  wind  up  its  business. 

If  by  a  compliance  with  the  provisions  of  this  statute  and  the  issu- 
ance of  the  certificate  of  the  Secretary  of  State,  as  therein  provided, 
the  corporation  becomes  dissolved,  thereafter  no  action  under  sections 
1785  and  1786  of  the  Code  could  be  maintained  for  that  purpose.  The 
complaint  alleges  that  a  proceeding  was  instituted  under  this  section, 
and  that  such  proceeding  resulted  "  in  the  issuance  of  a  certificate 
by  the  Secretary  of  State  of  the  State  of  New  York,  to  the  effect 
that  it  appeared  from  his  records  that  the  defendant  had  in  all  respects 
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complied  with  section  57  of  tlie  Stock  Corporation  Law,  in  order 
to  be  dissolved  in  pursuance  of  the  provisions  thereof."  That 
allegation,  thus  standing  alone,  was  an  allegation  of  a  compliance 
by  this  corporation  with  the  provisions  of  this  section,  and  that  the 
corporation  was  dissolved.  The  plaintiff,  however,  asks,  as  a  part 
of  the  relief  to  which  he  claims  to  be  entitled,  that  this  proceeding 
which  resulted  in  a  dissolution  of  .the  corporation  be  vacated  and 
set  aside  as  irregular  and  void  and  in  fraud  of  the  minority  stock- 
liolders  of  this  defendant.  To  sustain  this  demand  for  relief, 
which  must  be  granted  before  the  plaintiff  could  maintain  an 
action  to  dissolve  the  corporation,  he  alleged  that  these  voluntary 
dissolution  proceedings  were  instituted  without  any  notice  to  the 
plaintiff  or  to  the  minority  stockholders  of  the  defendant;  that 
these  dissolution  proceedings  were  instituted  for  the  purpose  of 
defrauding  the  plaintiff  and  the  minority  stockholders  and  in  further- 
ance of  a  combination  and  conspiracy  on  the  part  of  the  then  direct- 
ors of  the  defendant  to  deprive  the  plaintiff  and  the  minority  stock- 
holders of  their  rights  and  interests  in  and  to  the  assets  of  the 
defendant,  and  for  the  sole  purpose  and  as  a  convenient  method  to 
convert  the  property  of  tiie  defendant  corporation  to  their  own  usp 
and  benefit;  and, further,  that  the  directors  of  the  corporation  have 
never  accounted  for  the  assets  of  the  corporation  received  by  them, 
although  such  an  accounting  has  been  demanded.  But  a  failure  of 
the  directors  to  account  has  no  relation  to  this  cause  of  action,  as 
the  plaintiff  has  his  remedy  in  a  proper  action  to  compel  such  an 
accounting.  The  right  of  the  plaintiff  to  ask  that  this  dissolution 
proceeding  be  declared  void  depends  upon  the  allegations  of  the 
13th  paragraph  of  the  complaint.  The  facts  there  alleged  are  that 
the  so-called  voluntary  dissolution  proceeding  was  instituted  without 
any  notice  to  the  plaintiff.  It  is  not  alleged  that  the  notice  required 
to  be  published  by  the  statute  was  not  published,  or  that  no  notice 
was  served  upon  or  mailed  to  the  stockholders,  as  therein  provided, 
but  simply  that  the  proceeding  was  instituted  without  notice  to  the 
plaintiff  or  to  the  minority  stockholders.  Tliis  allegation  is  neces- 
sarily a  conclusion,  not  based  upon  any  fact  alleged  to  show  that  the 
provision  of  the  statute  has  not  been  complied  witlh  The  clear  intent 
was  to  make  the  certificate  of  the  Secretary  of  State  evidence  of  the 
due  performance  of  the  provisions  of  the  statute,  and  I  do  not  think 
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that  tliis  allegation  is  sufficient  to  base  a  claim  for  a  revocation  of 
this  proceeding  based  upon  a  failure  of  the  directors  to  publish  and 
serve  or  mail  the  notice  required  by  section  57  of  the  Stock  Corpora- 
tion Law.  The  further  allegation  as  to  the  purpose  for  which  these 
proceedings  wei*e  instituted  is  not  the  allegation  of  a  fact  whicK 
justifies  a  judgment  declaring  them  void.  The  mere  motive  of  the 
directors  in  instituting  proceedings  is  enth-ely  immaterial.  If  the 
proceeding  was  conducted  according  to  the  statute;  if  the  steps 
required  by  the  statute  to  dissolve  the  corporation  were  taken,  and 
tlie  corporation  thereby  became  dissolved,  certainly  the  proceedings 
cannot  be  vacated  because  the  plaintiflE  alleges  that  the  motives  of 
the  directors  were  fraudulent. 

I  think,  therefore,  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

The  learned  trial  court  also  held  that  there  was  a  defect  of  parties 
defendant,  in  that  the  officers  and  directors  whose  conduct  was  com- 
plained of  were  not  made  defendants.  If  the  action  was  solely  to 
dissolve  the  corporation,  I  do  not  think  the  officers  and  directors  are 
proper  parties.  If  a  judgment  was  asked  against  •them,  of  course 
they  would  be.  Upon  the  ground,  however,  that  the  complaint 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action,  the 
demurrer  was  properly  sustained. 

It  follows  that  the  judgment  appealed  from  must  be  affirmed, 
with  costs  to  the  respondents,  with  leave  to  the  plaintiff  to  serve  an 
amended  complaint  within  twenty  days  upon  payment  of  the  costs 
in  this  court  and  in  the  court  below. 

O'Brien,  P.  J.,  Laughlin,  Clarke  and  Houghton,  JJ.,  concurred. 

Judgment  affirmed,  with  costs  to  respondents,  with  leave  to 
plaintiff  to  amend  on  payment  of  costs  in  this  court  and  in  the 
court  below. 


Digitized  by 


Google 


152  Matter  of  Lord. 


First  Department,  February,  1906.  [Vol.  111. 


\u  the  Matter  of  the  Appraisal  under  the  Act  in  Relation  to  Tax- 
able Transfers  of  Property  of  the  Property  of  Emily  M.  Lord, 
Deceased. 

Franklin  B.  Lord  and  William  B.  Lord,  Appellants ;  Erajstus  C. 
Knight,  as  Comptroller  of  the  State  of  New  York,  Respondent. 

First  Department,  February  9,  1906. 

Tax  Law — inheritance  tax  on  property  of  non-resident  —  when  trust, 
funds  passing  under  power  of  appointment  taxable — when  legacy 
not  taxable. 

When  a  non-resident  testatrix  makes  a  bequest  of  property  within  this  State 
which  came  to  her  as  the  corpus  of  a  trust  estate  of  which  her  husband  w- as 
beneficiary,  and  over  which  he  had  a  power  of  disposal,  the  same  is  subject  to 
a  transfer  tax  under  the  Laws  of  1887,  chapter  713,  and  the  Laws  of  1891, 
chapter  215,  then^  in  force,  because  on  the  exercise  of  the  power  of  disposal  the 
wife's  title  relates  back  to  the  instrument  creating  the  trust,  and  her  title  is 
absolute  on  the  death  of  the  beneficiary. 

But  property  within  this  State  which  came  to  such  non-resident  testavt.x  as 
residuary  legatee  of  her  non-resident  husband,  whose  will  was  not  admitted 
to  probate  until  after  the  death  of  said  testatrix,  is  not  property  within  this 
State  under  the  meaning  of  the  act  aforesaid,  and  hence  is  not  subject  to  taxa- 
tion, because  the  right  of  the  testatrix  as  such  residuary  legatee  was  not  a 
right  to  any  particular  property,  but  a  right  only  to  an  undetermined  balance 
due  after  payment  of  debts  and  expenses  of  administration. 

Appeal  by  Franklin  B.  Lord  and  William  B.  Lord  from  so  much 
of  an  order  of  the  Surrogate's  Court  of  the  county  of  New  York, 
entered  in  said  Surrogate's  Court  on  the  26th  day  of  June,  1905,  as 
afBrms  an  order  theretofore  entered  in  the  above-entitled  proceed- 
ing assessing  and  determining  a  transfer  tax  in  respect  to  the  prop- 
erty passing  under  the  last  will  and  testament  of  Emily  M.  Lord, 
deceased. 

Liccius  H.  Beers^  for  the  appellants. 

Emmet  R.  Olcott^  for  the  respondent. 

Ingraham,  J. : 

The  question  in  this  case  arises  under  somewhat  peculiar  con* 
ditions.     One  Edward  C.  Lord,  a  resident  of  the  State  of  Ne\* 
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Jersey,  died  on  the  8tli  day  of  January,  1892,  leaving  a  last  will 
and  testament  which  was  duly  admitted  to  probate  by  the  proper 
probate  court  of  tliat  State.  By  his  will  he  gave  all  of  his  estate 
real  and  personal  to  his  wife,  Emily  M.  Lord,  and  he  also  exercised 
the  power  of  appointment  of  certain  property  held  by  trustees  in 
favor  of  his  wife,  and  appointed  his  wife,  Emily  M.  Lord,  also  a 
resident  of  the  State  of  New  Jersey,  and  his  nephew,  Franklin  B. 
Lord,  a  resident  of  the  State  of  New  York,  executrix  and  executor. 
Before  this  will  was  admitted  to  probate  his  wife,  Emily  M.  Lord, 
died  a  resident  of  the  State  of  New  Jersey,  leaving  a  last  will  and 
testament  appointing  George  de  Forest  Lord  and  Franklin  B.  Lord 
executors.  Edward  C.  Lord  owned  no  real  property  within  this 
State,  and  as  the  statute  at  that  time  provided  no  means  of  assessing 
and  collecting  a  tax  upon  property  of  a  non-resident  not  owning 
real  estate  within  this  State  the  transfer  of  his  property  was  not  tax- 
able. {Matter  of  Embury^  19  App.  Div.  214;  affd.  on  opinion 
below,  154  N.  Y.  746.) 

After  the  will  of  Edward  C.  Lord  had  been  admitted  to  probata 
ia  the  State  of  New  Jersey,  the  surviving  executor  took  the  prop- 
erty of  the  decedent  that  was  within  this  State  to  the  State  of  New 
Jersey.  The  estate  of  Emily  M.  Lord  was  then  administered  in  the 
State  of  New  Jersey  and  subsequently  distributed.  Thereafter  in 
September,  1901,  the  Comptroller  of  the  State  of  New  York,  alleg- 
ing that  the  decedent  was  seized  of  personal  property  in  the  State 
of  New  York  at  the  time  of  her  death,  applied  to  the  surrogate  to 
designate  an  appraiser  to  appraise  the  property  of  the  decedent 
within  this  State,  and  this  proceeding  resulted  in  an  order  taxing 
the  legatees  under  the  last  will  and  testament  of  Emily  M.  Lord, 
deceased,  and  from  that  order  two  of  the  beneficiaries  appeal. 

There  are  three  separate  funds  involved.  Firsts  a  trust  fund 
created  by 'a  trust  deed  of  March  13,  1873,  the  income  thereof  to  be 
paid  to  Edward  C.  Lord  during  his  life,  with  the  power  to  dispose  of 
the  corpus  of  this  fund  by  a  last  will  and  testament.  By  his  last  will 
and  testament  Edward  C.  Lord  exercised  this  power  in  favor  of  his 
wife,  and  by  this  exercise  of  the  power  of  appointment  the  title  to 
this  trust  fund  vested  in  her  and  passed  under  her  will.  Second^  a 
trust  created  by  the  will  of  Snsan  Lord,  who  died  in  1880,  the 
income  of  which  was  to  be  paid  to  Edward  C.  Lord  during  his  life, 
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with  a  power  of  appointment  of  the  remainder  after  liis  death. 
This  he  exercised  in  favor  of  his  wife,  the  decedent,  and  that  prop- 
erty thus  vested  in  her  and  passed  under  her  will.  And,  third,  the 
property  bequeathed  by  Edward  G.  Lord  to  the  decedent,  his  wife, 
which  was  subsequent  to  her  death  realized  by  the  executor  of 
Edward  C.  Lord,  and  the  proceeds  of  the  property  paid  by  him  to 
the  executors  of  Emily  M.  Lord. 

There  is  a  distinction  between  the  liability  to  taxation  of  tho 
property  acquired  by  the  testatrix  by  the  power  of  appointment 
contained  in  the  will  of  her  husband  and  the  property  that  her 
estate  received  directly  under  her  husband's  will.  The  property 
that  the  estate  of  the  testatrix  received  as  the  appointee  of  the  power 
vested  in  her  husband  consisted  of  the  first  and  second  classes  as 
before  stated,  and  will,  therefore,  be  considered  separately  from  the 
third  class  of  property  acquired  by  the  executors  of  the  testatrix  as 
property  bequeathed  to  her  by  her  husband.  The  property  under 
the  first  trust  created  in  1873  was  appraised  by  the  appraiser  at  the 
value  of  $5,970,  and  the  property  con^ituted  by  the  trust  of  Susan 
Lord  in  1880  was  appraised  at  $92,84:0.98,  At  the  time  of  Edward 
C.  Lord's  death  this  property  was  held  by  trustees  who  were  resi- 
dents of  this  State,  and  the  property  was  in  this  State.  Upon  the 
exorcise  of  the  power  of  appointment  by  Edward  C.  Lord  the  title 
to  that  property  vested  absolutely  in  his  wife,  her  title  relating  back 
to  the  deed  and  will  creating  the  trusts,  and  immediately  upon  the 
death  of  Edward  C.  Lord  the  title  of  the  testatrix  became  absolute 
in  the  trust  property.  The  property  constituting  these  trust  funds 
that  was  in  tliis  State  at  the  time  of  her  death,  and  which  was  trans- 
ferred by  her  last  will,  was  clearly  taxable  under  chapter  4S3  of 
the  Laws  of  1885,  as  amended  by  chapter  713  of  the  Laws  of  1887, 
and  chapter  215  of  the  Laws  of  1891,  in  force  at  the  time  of 
the  death  of  the  testatrix.  I,  therefore,  agrcte  with  the  court  below 
that  the  property  thus  held  by  the  trustee  within  this  State  as 
the  property  of  the  testatrix  was  taxable.  As  to  the  property  of 
Edward  C.  Lord,  which  under  liis  will  passed  to  the  decedent,  and 
which  under  her  will  passed  to  her  legatees,  a  different  question  is 
presented. 

Tlie  situation  in  relation  to  this  property  is  as  follows  :  On  the 
death  of  Edward  C.  Lord,  on  the  8th  day  of  January,  1892,  he  had 
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in  a  safe  deposit  box  in  the  city  of  New  York  certain  secnrities, 
consisting  of  bonds  and  stock  of  various  railroad  companies,  and 
cash  on  deposit  in  a  bank  in  New  York  valued  at  $144,363.21.  By 
his  will  Edward  C.  Lord  gave  all  his  property  to  his  wife,  Emily 
M.  Lord.  Before  this  will  was  admitted  to  probate,  and  on  January 
18, 1892,  Emily  M.  Lord  died,  leaving  a  last  will  and  testament  by 
which  she  left  certain  legacies  to  various  individuals  and  corpora- 
tions. After  the  death  of  Emily  M.  Lord  the  will  of  her  husband, 
Edward  C.  Lord,  was  admitted  to  probate  by  the  Probate  Court 
of  the  State  of  New  Jersey,  and  subsequently  the  will  of  Emily  M. 
Loi-d  was  also  admitted  to  probate  by  the  said  court,  both  l)eing 
residents  of  Morristown  in  tliat  State.  Subsequently  the  executor 
of  Edward  C.  Lord  removed  tlie  securities  of  Edward  C.  Lord  to 
the  State  of  New  Jersey  and  held  the  proceeds  as  part  of  the  estate 
of  Edward  C.  Lord.  He  subsequently  paid  to  the  execntor  of  Mre. 
Lord  various  sums  of  money,  amounting  in  the  aggregate  to 
$171,835.16,  and  this  amount,  with  the  proceeds  of  the  trust  prop- 
erty, constituted  the  estate  of  Mrs.  Lord,  which  was  distributed  to 
tho  legatees  under  her  will.  From  this  amount  there  was  paid  to 
Franklin  B.  Lord,  a  legatee,  the  sum  of  $8,227.63,  upon  which  the 
surrogate  has  assessed  a  tax  of  $211.38;  and  to  William  B.  Lord,  a 
legatee,  the  sum  of  $4,113.81,  upon  which  the  surrogate  has  assessed 
a  tax  of  $205.69 ;  and  Franklin  B.  Lord  and  William  B.  Ix>rd  ap|>eal 
from  the  order  of  the  surrogate  imposing  this  tax. 

The  qn9stion  is  as  to  whether  the  property  of  Edward  C.  Lord, 
which  was  in  this  State  at  the  deatli  of  Mrs.  Lord,  was  subject  to 
taxation  as  passing  under  the  will  of  Mrs.  Lord  under  the  law  in 
force  at  tlie  time  of  her  death.  That  law  (Laws  of  1885,  chap.  483, 
§  1,  as  anul.  by  Laws  of  1887,  chap.  713,  and  Laws  of  1891,  chap.  215) 
provides:  "After  the  passage  of  this  act,  all  property  which  shall 
pass  by  will  *  *  ^  from  any  pei*son  who  may  die  seized  or 
possessed  of  the  same  ^-  *  *  if  the  decedent  was  not  a  resident 
of  this  State  at  the  time  of  his  death,  which  property  or  any  part 
thereof  shall  be  witliin  this  State  *  *  *  shall  be  and  is  subject 
to  a  tax  at  the  rate  hereinafter  specified  to  be  paid  to  tlie  treasurer 
of  the  proper  county  and  in  tlie  county  of  New  York  to  the  comp- 
troller thereof  for  the  use  of  the  State ;  and  all  heirs,  legatees, 
devisees,  administrators,  executors  and  trustees  shall  be  liable  for  any 
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and  all  such  taxes  until  the  same  shall  have  been  paid  as  hereinafter 
directed." 

The  decedent  in  this  case  was  not  a  resident  of  this  State  at  the 
time  of  her  death,  and  it  was,  therefore,  only  property  which  was 
actually  within  this  State  and  which  passed  under  her  will  that  was 
subject  to  taxation  ;  and  the  question  is  whether  the  property  which 
her  executors  received  as  legatee  of  iier  liusband  and  which  passed 
under  her  will  to  these  legatees  was  within  this  State  at  the  time  of 
her  death.  There  can  be  no  question  but  that  certain  personal 
property  which  belonged  to  her  husband  was  at  the  time  of  his 
death  within  this  State,  and  was  not  removed  from  this  State  until 
after  the  death  of  Mrs.  Lord.  Upon  the  death  of  Edward  C.  Lord, 
Mrs.  Lord  became  entitled  under  his  will  as  residuary  legatee  to  all 
of  hts  property,  real  and  personal.  As  to  the  real  property,  that 
passed  directly  to  her  as  a  devise  of  the  real  estate.  As  to  the  per- 
sonal property,  the  title  to  it  vested  in  the  execntor,  and  the  intei'est 
of  the  residuary  legatee  was,  as  stated  in  Matter  of  Phipps  (77 
Hun,  325 ;  aflEd.  on  opinion  below,  143  N.  Y.  641,  and  quoted  with 
approval  in  Matter  of  Zefita^  Countess  de  Rohan- Chahot^  167  id. 
280) :  "  He  had  a  right  to  claim  the  amount  of  money  which  his 
share  of  the  residuary  estate  of  Mrs.  Fogg  would  result  in,  nothing 
more ;  no  particular  piece  of  property,  no  particular  sum  of  money, 
no  particular  representatives  of  money  or  property.  And  until  this 
residuary  estate  was  ascertained  by  an  accounting  of  the  executors, 
the  legatee  might  not  be  even  able  to  maintain  an  actii^n  for  its 
recovery.  It  would  appear,  therefore,  that  a  tax  in  this  proceeding 
lias  been  levied  upon  a  legacy  which  not  only  had  never  been 
realized,  but  the  right  to  the  possession  of  which  had  never 
accrued  ; "  and  this  was  the  situation  in  relation  to  tlie  testatrix's 
interest  in  the  estate  of  Edward  C.  Lord  at  the  time  of  her  death. 
If  this  is  a  correct  statement  of  the  interest  of  Mrs.  Lord  \x\  the 
personal  property  at  the  time  of  her  death,  it  was  a  claim  against 
the  estate  of  a  non-resident  which  could  only  be  determined  upon 
an  accounting  of  the  executors  of  that  estate,  and  the  amount  sub- 
sequently received  by  the  estate  of  the  testatrix  from  the  executor 
of  that  non-resident  could  not  be  said  to  be  property  within  this 
State  at  the  time  of  the  death  of  the  testatrix,  irrespective  of  the 
location  of  the  property  which  constituted  the  estate  of  the  person 
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from  whom  the  testatrix  was  entitled  to  receive  the  legacy.  Neither 
the  will  of  Edward  C.  Lord  nor  the  will  of  Mrs.  Lord  was  probated 
in  this  State.  It  was  not  necessary,  to  enforce  the  rights  of  the* 
execntors  of  Mrs.  Lord  against  the  estate  of  her  husband,  to  come 
into  this  State.  On  the  contrary,  the  courts  of  this  State  would 
have  no  jurisdiction  over  the  foreign  executors,  without  the  proper 
prohate  of  the  wills  in  this  State  and  the  issuance  of  ancillary 
letters.  In  Matter  of  Zefita^  Countess  de  liohan-Chahot  {supra\ 
the  will  of  the  testator  from  whom  the  property  came  was  probated 
in  this  State,  the  testatrix  being  a  resident  here.  The  debtor 
estate  being  administered  here  the  property  of  the  debtor  estate  to 
which  the  residuary  legatee  was  entitled  was  property  within  this 
State  and  thus  taxable.  As  was  said  by  Judge  Vann  in  Matter  of 
Eoudayer  (150  N.  Y.  41) :  ".A  reasonable  test  in  all  cases,  as  it 
seems  to  me,  is  this :  Where  the  right,  whatever  it  may  be,  has  a^ 
money  value  and  can  be  owned  and  transferred,  but  cannot  be 
enforced  or  converted  into  money  against  the  will  of  the  person- 
owing  the  right  without  coming  into  this  State,  it  is  property 
within  this  State  for  the  purposes  of  a  succession  tax." 

If  this  is  the  crucial  test  it  would  seem  that  this  claim  against  the 
estate  of  an  executrix  appointed  in  the  State  of  Kew  Jersey  was 
never  property  within  this  State,  no  matter  where  the  property  was 
located  which  constituted  the  estate  of  Edward  C.  Lord.  Under 
this  decision,  if  Mr.  Lord  had  been  a  resident  of  this  State,  or  if  a 
mode  had  been  provided  for  assessing  the  value  of  his  personal 
property  at  the  time  of  his  death,  his  personal  property  which  was 
in  this  State  would  have  been  taxable.  The  right  that  Mrs.  Lord 
had  in  his  estate,  however,  was  not  a  right  to  the  particular  per- 
sonal property  which  Mr.  Lord  had,  but  a  right  to  the  balance  of 
the  proceeds  of  Mr.  Lord's  property  after  the  payment  of  his  debts 
and  the  expense  of  administration  of  his  estate.  Th^t  right  at  the 
death  of  Mrs.  Lord  was  solely  a  claim  against  the  executor  of  Mr. 
Lord's  estate  and  was  not,  therefore,  as  I  view  it,  property  within 
this  State  at  the  time  of  the  death  of  Mrs.  Lord. 

It  follows,  therefore,  that  the  amount  received  by  the  executor 
of  Mrs.  Lord  from  the  executor  of  Mr.  Lord  was  not  property 
within  this  State  and  not  subject  to  taxation. 

The  order  appealed  from  must,  therefore,  be  reversed  and  the 
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matter  remitted  to  the  surrogate  to  deduct  from  the  assessed  valne 
of  these  legacies  the  amount  received  by  the  executor  of  Mrs.  Lord 
from  the  estate  of  Mr.  Lord,  with  ten  dollars  costs  and  disbursements 
of  .this  appeal  to  the  appellant. 

O'Brien,  P.  J.,  Patterson,  McLaughlin  and   Laughlin,  JJ., 
concurred. 

Order  reversed  and  matter  remitted  to  surrogate,  with  ten  dollars 
costs  and  disbursements  of  appeal  to  appellant. 


Leo  Sohlesinger,  as  Receiver  of  The  Federal  Bank  of  Ifsw 
York,  Appellant,  v.  Andrew  Gilhooly,  Respondent. 

First  Department,  Febniary  9,  1W)6. 

Preferred  cause — when  action  by  receiver  of  corporation   entitled  to 

preference. 

The  receiver  of  a  bank  suing  on  promissory  notes  should  he  granted  a  preference 
on  the  calendar,  although  there  .has  been  delay  in  bringing  action  and  in 
noticing  the  cause  for  trial,  when  the  receiver  has  been  ordered  to  make  a 
final  accounting  and  the  trial  of  the  action  is  necessary  to  enable  the  receiver 
to  comply  with  the  order  of  the  court. 

Appeal  by  the  plaintifiF,  Leo  Schlesinger,  as  receiver  of  the 
Federal  Bank  of  New  York,  from  an  order  of  the  Supreme  Court, 
made  at  the  New  York  Trial  Term  and  entered  in  the  oflSce  of  the 
clerk  of  the  county  of  New  York  on  the  26tii  day  of  l)ecember, 
1905,  granting  the  plaintiflPs  application  for  a  preference. 

Stillman  F,  Kneeland^  for  the  appellant. 

Ernest  Hall^  for  the  respondent. 

Ingbaham,  J. : 

The  plaintiff  brought  this  action  as  receiver  of  the  Federal  Bank 
of  New  York  to  recover  upon  two  promissory  'notes  made  by  the 
defendant,  and  applied  to  the  Trial  Term  for  a  preference  over 
other  cases  on  the  calendar,  upon  the  ground  that  ho  had  been 
directed  by  an  order  of  the  court  to  make  a  final  accounting  as 
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receiver  on  March  15,  1906,  and  that  to  comply  with  this  order  it 
was  necessary  that  pending  actions  to  which  the  receiver  was  a  party 
should  be  tried  and  finally  disposed  of  prior  to  that  time.  •  The 
plaintiff  was  awarded  the  preference  allowed  by  subdivision  5  of 
section  791  of  the  Code  of  Civil  Procedure,  entitling  him  to  have 
his  case  preferred  over  the  cases  noticed  for  th^  same  term,  but 
his  application  for  a  further  preference  was  denied. 

The  action  was  commenced  on  November  26,  1904.  On  the  26th 
day  of  January,  1905,  the  defendant  served  an  answer  admitting 
the  making  of  the  notes,  but  alleging  that  the  same  were  altered 
after  they  were  made  and  delivered,  and  further  alleging  that  the 
notes  were  delivered  in  pursuance  of  a  usurious  agreement  between 
himself  and  one  Muirhead,  and  that  he  is  without  knowledge  or 
information  sufficient  to  form  a  belief  as  to  whether  said  notes  were 
disconnted  by  the  Federal  Bank.  The  objection  of  the  defendant 
to  the  granting  of  this  application  was  a  tender  consideration  for 
the  rights  of  other  litigants  which  may  be  affected  by  giving  this 
action  a  preference  ;  but  considering  the  necessity  of  a  prompt  set- 
tlement of  the  affaire  of  this  insolvent  corporation,  and  the  peremp- 
tory order  that  has  been  granted  requiring  this  plaintiff  to  file  his 
acconnts  as  receiver,  we  think  the  court  might  well  have  given  to 
this  case  a  preference. 

It  would  appear  that  the  main  question  here  is  whether  the  bank 
is  a  bona  fide  holder  for  value  before  maturity  of  these  notes. 
Tliat  question  can  certainly  be  disposed  of  without  a  protracted  trial, 
so  that  the  rights  of  Other  litigants  will  not  be  seriously  affected  by 
allowing  this  action  to  be  promptly  disposed  of.  The  delay  of 
the  plaintiff  in  promptly  commencing  the  actior.  and  noticing  the 
ease  for  trial  should  not  be  given  controlling  influence  in  an  action 
where  the  plaintiff  sues  as  receiver.  If  the  plaintiff  were  a  pri- 
Tate  individual  seeking  to  enforce  his  rights,  I  should  be  disposed 
to  think  that  his  failure  to  promptly  notice  the  case  for  trial  after  it 
was  at  issue  would  be  a  sufficient  reason  for  denying  his  application  ; 
bat  ander  the  circumstances,  I  do  not  think  that  the  delay  should 
defeat  the  right  of  the  people  to  have  the  offices  of  this  insolvent 
corporation  closed  up  as  soon  as  possible ;  and  to  accomplish  this 
and  to  enable  the  receiver  to  comply  vrith  the  order  of  the  court 
and  render  the  final  accounting  at  the  time  required,  the  order 
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shonld  be  reversed  and  the  plaintiff  awarded  a  preference  on  the 
Trial  Term  calendar,  with  ten  dollars  costs  and  disbursements  of 
this  appeal,  to  abide  the  final  event  of  the  action. 

O'Brien,    P.    J.,    Laughlin,    Clarke    and    Houghton,    JJ., 
concurred. 

Order  reversed  and  preference  awarded,  with  ten  dollars  costs 
and  disbursements  to  abide  event. 


Donald  Grant,  Respondent,  v.  The  City  of  New  York,  Appellant. 

First  Department,  February  9,  1906. 

Municipal  corporations  —  not  liable  for  salary  of  de  jure  officer  while 
place  filled  by  another  —  unnecessary  for  defendant  to  show  which 
particular  de  facto  appointee  filled  plaintiff's  place  after  his  dismissal. 

•  A  police  oflScer  who  has  been  reinstated  by  the  court  after  a  dismissal  from  the 
Dolice  force  cannot  recover  from  the  municipality  the  amount  of  his  salary 
during. the  period  of  dismissal  when  the  quota  of  police  officers  was  full  and 
the  city  has  paid  the  salary  to  another  de  facto  incumbent  of  the  office;  this  on 
the  policy  that  the  city  shall  not  pay  twice  for  the  same  service. 

The  fact  that  the  city  cannot  point  out  which  of  three  persons  appointed  to  fill 
vacancies  after  the  plaintiff's  dismissal  was  actually  appointed  in  the  plaintiff's 
place  lurnishes  no  ground  for  liability. 

Houghton,  J.,  dissented. 

Appeal  by  the  defendant.  The  City  of  New  York,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiflF,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  18th  day  of 
September,  1905,  upon  the  decision  of  the  court  rendered  after  a 
trial  at  the  New  York  Trial  Term,  a  jury  leaving  been  waived. 

Theodore  Connoly^  for  the  appellant. 

William  M.  K,  Olcott^  for  the  respondent. 

Ingraham,  J. : 

The  plaintiff  was  appointed  an  inspector  of  poHce  of  the  city  of 
New  York  on  the  14th  day  of  February,  1898,  the  salary  attached 
to  that  position  being  $3,500  per  year.  He  continued  to  act  as  such 
inspector  and  received  the  salary  therefor  until  the  4th  day  of  Feb- 
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ruary,  1903,  wlien,  after  a  trial  before  the  commissioner  of  police,  lie 
was  dismissed  from  the  force.  At  that  time  the  charter  (Laws  of 
1901,  chap.  466,  §  276,  as  amd.  by  Laws  of  1901,  chap.  730 ; 
Id.  §  283)  allowed  the  appointment  of  fifteen  inspectors  of  police, 
and  from  the  time  that  the  plaintiflE  was  removed  down  to  the  23d 
day  of  June,  1903,  there  was  at  all  times  at  least  one  vacancy  in 
the  position  of  inspector.  On  the  23d  day  of  June,  1903,  assuming 
that  plaintiff  and  Cross  had  been  dismissed,  there  existed  three 
vacancies,  and  on  that  day  three' inspectors  were  appointed,  thus 
making  the  full  number  of  inspectors  allowed  by  law.  That  con- 
tinued down  to  tlie  22d  day  of  April,  1904,  when  the  plaintiff  was 
reinstated  by  this  court  as  an  inspector  of  police  {People  ex  rel. 
Grant  v.  Greene^  93  App.  Div.  608).  Subsequently  Cross  was  also 
reinstated  {People  ex  rel,  Crosa  v.  Greene^  98  id.  620).  After 
the  plaintiff  and  Cross  were  reinstated  it  was  determined  by  the 
court  at  Special  Term  that  the  appointment  of  two  of  the  three 
inspectors  on  the  23d  day  of  June,  1903,  was  illegal.  {People  ex 
rel.  Alhertson  v.  McAdoo^  46  Misc.  Rep.  517.)  After  the  plaintiff 
was  reinstated  the  city  paid  him  his  salary  while  there  was  a 
vacancy  in  the  office  of  inspector,  but  declined  to  pay  him  for  the 
period  during  which  there  were  actually  fifteen  inspectors  perform- 
ing tlie  duties  of  that  office  and  receiving  the  salary  allowed  there- 
for, and  it  is  to  recover  the  salary  for  this  period  that  this  action  is 
brought.  The  court  found  that  between  the  time  that  the  plaintiff 
was  dismissed  and  reinstated  to  the  office  of  inspector  he  performed 
no  services  as  an  inspector  of  police,  and  that  the  inspector  duly 
appointed  in  his  place  actually  performed  the  duties  and  received 
the  compensation  therefor.  The  court  allowed  a  recovery  upon  the 
ground  that  the  city  was  unable  clearly  to  establish  which  of  the 
three  inspectors  appointed  on  the  23d  day  of  June,  1903,  was 
appointed  in  the  place  of  the  plaintiff.  At  the  time  of  the  appoint- 
ment of  these  three  inspectors  the  situation  was  as  follows  :  There 
was  one  vacancy  caused  by  the  retirement  of  an  inspector ;  there  was 
one  vacancy  caused  by  the  dismissal  of  the  plaintiff  and  one  caused 
by  the  dismissal  of  Inspector  Cross.  And  it  was  to  fill  these  three 
vacancies  that  the  three  inspectors  were  appointed  on  the  23d  day  of 
June,  1903.  The  three  appointed  to  fill  these  vacancies  were 
App.  Div.— Vol.  CXI.         11 
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"V^iegand,  who  was  a  veteran,  and,  under  the  provisions  of  sec 
tion  9  of  article  5  of  the  Constitution  and  section  20  of  the  Civil 
Service  Law  (Laws  of  1899,  cliap.  370,  as  amd.  by  Laws  of  1902, 
chap.  270),  was  entitled  to  a  preference  in  appointment.  Thus  it 
is  qnite  clear  that  he  was  entitled  to  the  legal  vacancy  caused  hy 
the  retirement  of  Inspector  Chiyton.  Of  the  two  other  appoint- 
ments, Baldwin  and  Albertson,  it  would  seem  that  Baldwin  wae 
the  first  to  qualify,  and  it  is  clp-imed  by  the  defendant  that  he 
thereby  took  the  position  of  the  plaintiff,  who  had  been  dismissed 
prior  to  the  dismissal  of  Inspector  Cross.  However,  it  is  quite 
clear  that  Baldwin  and  Albertson  took  the  places  of  the  plaintiff 
and  Cross.  The  court  found  that  the  defendant  had  failed  to 
establish  to  which  of  the  two  officers  who  were  appointed  on  June 
23,  1903,  the  salary  sought  to  bo  recovered  in  this  action  was  paid ; 
that  to  maintain  this  defense  it  was  incumbent  upon  the  defendant 
here  to  establish  affirmatively  who  the  de  facto  officer  was  —  who 
the  usurper  was  —  and  the  particular  de  facto  o^(tQ^x  to  whom  was 
paid  the  salary  which  the  plaintiff  seeks  to  recover,  and  as  defendant 
had  failed  in  this  respect  awarded  the  plaintiff  judgment. 

It  was  said  by  Judge  Vann  in  Martin  v.  (7//y  of  New  York  (176 
N.  Y.  371) :  "  It  is  well  settled  in  this  State  that  *  payment  to  a  de 
faeto  public  officer  of  the  salary  of  the  office,  made  while  he  is  in 
possession,  is  a  good  defense  to  an  action  brought  by  the  d^jiire 
officer  to  recover  the  same  salary  after  he  has  acquired  or  regained 
possession,'  and  that  the  remedy  of  the  latter  is  by  action  against  the 
former.  {Dolan  v.  Mayor,  etc,  ofN,  F.,  68  N.  Y.  274,  280,  281 ; 
Mo  Veany  v.  Mayor,  etc,  of  N.  Y,,  80  N.  Y.  185 ;  Terlmne  v.  Mayor ^ 
etc,  of  jV.  F.,  88  N.  Y.  247 ;  Demarest  v.  Mayor,  etc,  of  N.  Y.,  147 
N.  Y.^208.)  These  decisions  rest  upon  the  principle  that  the  public 
cannot  be  compelled  to  pay  twice  for  the  same  services,  and  that  the 
officer  charged  with  the  duty  of  paying  salaries  is  not  required  to 
go  behind  the  commission  or  the  certificate  of  election  and,  at  his 
peril,  decide  difficult  questions  of  fact  or  law,  but  may  make  pay- 
merit  to  the  person  who  occupies  the  office  and  performs  its  duties." 
The  reason  of  the  rule  is  not  that  the  officer  can  recover  his  salary 
from  the  de  facto  officer,  but  because  the  city  when  it  has  once  paid  for 
the  services  to  an  officerwho  was  appointed  by  the  appointing  power 
and  properly  certified  as  regularly  appointed  and  entitled  to  the 


Digitized  by 


Google 


Grant  v.  Citv  of  New  York.  163 


App.  Div.]  First  Department,  FebruAry,  1906. 

salary,  cannot  be  required  to  pay.  for  tlie  same  services  to  an  officer 
who  did  not  perform  them.  The  6ity  of  New  York  was  required 
by  law  to  pay  for  fifteen  inspectors  of  police  a  salary  of  $3,500  per 
year  each.  (Charter,  §  276,  as  amd.  mpra;  Id.  §  299.)  The 
appointment  of  these  inspectors  was  vested  by  law  in  the  police 
commissioner.  (Id.  §  283.)  Their  salaries  were  required  to  be 
paid  by  the  chamberlain  on  warrants  drawn  by  the  comptroller  and 
countersigned  by  the  mayor.  (Id.  §§  149,  195,  151,  sul>d.  5.)  Fif- 
teen inspectors  of  police  were  in  office  performing  the  duties  of 
their  office,  appointed  by  the  appointing  officer  and  certified  to  by 
the  civil  service  commissioners  as  the  proper  persons  to  whom  the 
city  should  pay  for  the  services  rendered.  Under  the  provisions  of 
section  19  of  the  Civil  Service  Law,  the  comptroller  was  forbidden 
"  to  draw,  sign  or  issue,  or  authorize  the  drawing,  signing  or  issuing 
of  any  warrant  on  the"  chamberlain  "for  the  payment  of"  and  tjie 
chaml>erlain  was  forbidden  "  to  pay  any  salary  or  compensation  to 
any  officer,  clerk  or  other  person  in  the  classified  service  *  *  * 
of  such  city  *  *  *  unless  an  estimate,  payroll  or  account  for 
such  salary  or  compensation,  containing  the  names  of  the  persons  to 
be  paid,  shall  bear  the  certificate  of  the  *  *  *  municipal  civil 
service  commission  of  such  city,  that  the  persons  named  in  such  esti-. 
mate,  payroll  or  account  have  been  appointed  or  employed  or  promoted 
in  pursuance  of  law  and  of  the  rules  made  in  pursuance  of  law."  As 
the  principle  is  established  that  the  city  should  not  be  again  compelled 
to  pay  for  the  services  that  had  been  paid  for  to  the  one  who  actually 
performed  them,  in  place  of  the  de  jure  officer  who  was  entitled  to 
perform  them,  it  seems  to  me  that  the  payment  to  the  officer  whose 
appointment  was  valid  on  its  face  and  who  performed  the  services 
was  a  bar  to  the  maintenance  of  an  action  by  the  officer  wlio  per- 
formed no  services,  but  who  was  subsequently  adjudged  entitled  to 
the  office.  The  fact  that  the  plaintiff  cannot  make  up  his  mind  as 
to  which  of  the  inspectors  appointed  on  the  23d  day  of  June,  1903, 
was  appointed  in  his  place  does  not  prevent  the  city  from  proving 
that  the  salary  was  paid  to  the  officer  who  was  appointed  in  the  place 
of  the  plaintiff  for  the  services  that  the  plaintiff  was  required  by  law 
to  perform  if  Jie  had  been  so  allowed.  It  certainly  would  not  have 
been  an  answer  to  this  defense  to  prove  that  the  d<i  facto  officer  who 
performed  the  services  and  received  the  salary  was  insolvent  and 
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unable  to  respond  to  a  judgment  of  the  dejure  officer  who  seeks  to 
recover  the  salary.  If  it  appeared  that  plaintiff  will  be  unable  to 
recover  any  salary  for  this  period  during  which  he  performed  no 
services  as  a  police  officer  it  would  be  no  answer  to  the  position  taken 
by  tlie  city  that  it  has  actually  paid  for  the  services  for  which  the 
plaintiff  now  seeks  to  recover.  The  comptroller,  mayor  and  cham- 
berlain acted  as  they  had  a  right  to  act  upon  the  payroll  certified  to 
^  by  the  municipal  civil  service  commissioners  that  the  three  inspect- 
ors appointed  on  the  23d  day  of  June,  1903,  had  been  appointed  in 
pursuance  of  law  and  of  the  rules  made  in  pursuance  of  law,  as  pro- 
vided for  by  section  19  of  the  Civil  Service  Law  (Laws  of  1899, 
chap.  370).  And  having  paid  the  salaries  to  the  persons  thus  desig- 
nated as  having  been  duly  appointed  as  provided  by  law,  the  city  is 
not  liable  to  any  person  because  it  subsequently  appears  that  the 
person  who  had  not  performed  the  services  had  been  improperly 
removed,  and  the  appointment  of  the  de  facto  officer  who  had 
performed  the  services  and  received  the  salary  was  unauthorized. 

It  follows,  therefore,  that  the  judgment  appealed  from  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  the  appellant  to  abide 
the  event. 

O'Brien,  P.  J.,  Laughlin  and  Clarke,  JJ.,  concurred ;  Houghton, 
J.,  dissented. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Emily  R.  Caldwell  and  Frank  Hardy,  Respondents,  v.  The  New 

York  and  Harlem  Railroad  Company  and  The  New  York 

Central  and  Hudson  River  Railroad  Company,  Appellants. 

First  Department,  February  9,  1906. 

Municipal  cori>oratioxi8  —  fee  of  Fourth  avenue  in  city  of  New  York 
belongs  to  city  —  compensation  for  depreciation  in  value  of  abutting 
property  by  erection  of  railroad  viaduct  on  said  avenue. 

Whatever  title  to  the  surface  of  Fourth  avenue,  between  Thirty-eighth  and  One 
Hundred  and  Thirty-fifth  streets  in  the  city  of  New  York,  may  have  been 
acquired  before  1850  by  the  New  York  and  Harlem  Railroad  Company,  it  was 
divested  of  that  title  when  the  city  took  the  fee  in  said  avenue  between  the 
streets  aforesaid  on  condemnation  proceedings  in  1850. 
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Hence,  a  property  owner  on  said  avenue  is  entitled  to  compensation  for  inter- 
ference with  light  and  air  and  depreciation  in  value  of  said  property  caused  by 
the  erection  of  a  viaduct  by  said  railroad  and  its  lessee  on  said  avenue,  as 
required  of  said  niilroad  by  the  Laws  of  1892,  chapter  839. 

Award  of  $6,200  damages  sustained. 

REARGUMENir  of  Rii  appeal  by  the  defendants,  The  New  York  a  j, 
Harlem  RaUroad  Company  and  another,  from  a  judgment  of  th( 
Supreme  Court  in  favor  of  tlie  plain tiflFs,  entered  in  the  office  ol 
the  clerk  of  the  county  of  New  York  on  the  8th  day  of  July,  1901, 
upontlie  decision  of  tlie  court  rendered  after  a  trial  at  the  New 
York  Special  Term. 

In  June,  1903,  a  decision  was  rendered  in  this  and  four  similar 
cases  reversing  the  judgments  and  ordering  new  trials  (84  App. 
Div.  637).  A  reargument  of  this  ease  was  ordered  in  June,  1905 
(105  id.  641). 

Alexander  S.  LymaUy  for  the  appellants. 

Edmund  Z.  Mooney^  for  the  respondents. 

Inoraham,  J. : 

This  action  was  brought  to  restrain  the  defendants  from  main- 
taining and  operating  a  railroad  upon  a  structure  in  Fourth  avenue 
opposite  the  plaintiflFs'  premises  on  the  soutliwest  comer  of  One 
Hundred  and  Twenty-ninth  street  and  Fourth  avenue,  in  the  city  of 
]^ew  York. 

Prior  to  the  year  1828  one  Charles  Henry  Hall  was  the  owner  of 
the  premises  in  question,  and  on  the  16th  day  of  September,  1828, 
Hall  conveyed  the  premises  to  one  Russel  by  a  conveyance  which 
would  include  the  fee  of  the  easterly  half  of  Fourth  avenue  in  front 
of  the  plaintiflFs'  premises.  Subsequently,  on  the  1st  day  of  May, 
1834,  Russel  reconveyed  this  property  to  said  Charles  Henry  Hall 
by  the  same  description  by  whicb  he  had  received  title  to  the 
property.  On  the  lOtb  day  of  October,  1839,  Charles  Henry  Hall 
conveyed  the  premises  to  David  P.  Hall  by  a  description  which 
would  convey  the  fee  of  the  westerly  half  of  the  said  avenue.  By 
a  resolution  of  the  common  council,  approved  by  the  mayor  Febru- 
ary 1, 1832,  the  New  York  and  Harlem  Railroad  Company  was 
permitted  to  construct  and  lay  down,  in  pursuance  of  its  act  of 
incorporation  (Laws  of  1831,  chap.  263),  a  double  or  single-track  rail- 
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road  along  Fourth  avenue  from  Twenty-tliird  street  to  the  Harlem 
river,  provided  that  the  width  of  fiuch  double  or  single  track  sliould 
not  exceed  twenty-four  feet,  with  yarions  conditions  and  provisos, 
which  ordinance  was  accepted  by  the  railroad  company,  who,  by 
special  agreement,  promised,  covenanted  and  agreed  to  and  with  the 
city  of  New  York,  "  to  stand,  abide  by  and  perform  all  the  conditions 
and  requirements  in  the  said  ordinance  contained."  Under  this  per- 
mit the  railroad  company  constructed  its  road,  and  two  tracks  upon 
the  surface  of  the  ground  were  completed  within  the  twenty-four-feet 
strip  in  the  year  1837.  By  chapter  274  of  the  Laws  of  1837  Fourth 
avenue  was  widehcd  to  a  width  of  one  hundred  and  forty  feet.  By 
deed  dated  January  18, 1832,  recorded  in  the  office  of  the  register  of 
the  county  of  New  York  on  August  18,  1835,  Charles  Henry  Hall, 
although  not  then  the  owner  of  the  fee  of  Fourth  avenue  in  front  of 
plaintiffs'  property,  executed  a  deed  which  conveyed  to  the  Ilnrlem 
Railroad  Company  a  certain  strip  or  parcel  of  land,  being  one  of  the 
avenues  laid  out- on  the  map  of  the  city  of  New  York  as  Fourth 
avenue,  and  as  included  within  a  space  of  twenty-four  feet  wide  run- 
ning through  the  center  of  said  avenue,  between  One  IJundred  and 
Twenty-seventh  and  One  Hundred  and  Thirty-fifth  streets.  This 
strip  of  land  is  bounded  northerly  by  the  channel  of  the  Harlem  river, 
southerly  by  land  belonging  latelj  to  the  heirs  of  John  F.  Sickels, 
deceased,  and  east  and  west  by  lines  drawn  parallel  to  the  center  of 
Fourth  avenue  and  each  side  thereof,  a  distance  of  twelve  feet  there- 
from, with  the  power  of  sloping  their  embankments  or  excavations  so 
much  further  than  the  lines  of  said  premises  thereinbefore  granted 
as  may  be  necessary  to  support  their  work,  not,  however,  extending 
beyond  the  width  of  the  avenue.  No  consideration  was  expressed 
and  there  is  no  evidence  that  the  Harlem  Railroad  Company  paid 
Hall  any  consideration.  This  conveyance  of  Hall  to  the  Harlem 
Railroad  Company  did  not  convey  this  property,  as,  at  the  time  of 
the  conveyance,  the  westerly  half  of  Fourth  avenue,  in  front  of 
plaintiffs'  property,  was  owned  by  Russel,  the  deed  conveying  it  to 
him  having  been  duly  recorded.  It  further  appeared  that  in  the 
year  1850  proceedings  were  taken  by  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York  to  open  Fourth  avenue  as  a 
street  one  hundred  and  forty  feet  wide  from  Thirty-eighth  street  to 
the  northerly  side  of  One  Hundred  and  Thirty-fifth  street,  and  that 
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by  such  proceedings  the  city  acquired  title  to  this  land  one  hundred 
and  forty  feet  wide  for  the  purpose  of  Fourth  avenue.  Wliatever 
interest  in  this  strip  of  twenty-four  feet  had  beeu,acquired^by  the  rail- 
road company  from  Hall  was,  under  this  proceeding,  acquired  by  the 
city  of  Xew  York.  The  railroad  company,  however,  continued  to 
use  the  surface  of  tlie  street  for  its  road  with  a  double  track.  Under 
an  act  of  the  Legislature  (Laws  of  1872,  chap.  702)  the  railroad  com- 
pany was  required  to  construct  its  railroad  either  above  or  beloW 
grade  as  therein  prescribed,  and  it  was  authorized  to  use  four 
tracks  instead  of  two,  and  to  take  such  additional  space  in  Fourth 
avenue  as  might  be  needed  for  that  purpose.  Under  this  statute 
the  railroad  company  excavated  a  cut  in  front  of  these  premises 
about  iifteen  feet  in  depth  and  fifty  feet  in  width  at  the  bottom, 
with  a  6loi)e  of  wall  which  increased  the  width  of  the  cut  to  about 
sixty-one  feet  eight  inches  at  the  top.  The  distance  from  the  t^ide 
of  the  cut  to  the  building  line  was  about  forty  feet,  of  which  about 
twenty-five  feet  were  used  as  a  highway  and  about  fifteen  feet  for  a 
sidewalk.  This  cut  was  crossed  at  One  Hundred  and  Twenty-ninth 
and  One  Hundred  and  Thirtieth  streets  by  bridges  upon  the  surface 
of  the  streets,  and  the  New  York  and  Harlem  Railroad  Coini>iiny 
and  its  lessees  ran  tmins  in  this  cut  without  interruption  down  to 
February  16,  1897.  By  chapter  339  of  the  Laws  of  1802  tlie  grade 
of  said  railroad  was  authorized  and  required  to  be  changed,  and  the 
tracks  were  required  to  be  carried  past  the  premises  on  a  viaduct 
of  iron  or  steel,  or  of  both,  so  that  all  streets  from  and  inclusive  of 
One  Hundred  and  Twelfth  street  to  the  Harlem  river  should  be 
l^assed  over  with  a  clear  height  of  not  less  than  fourteen  feet  above 
the  surface  of  the  pavement.  This  viaduct  was  completed  and  trains 
ran  on  it  in  the  year  1807,  since  which  time  it  has  been  in  the  exclu- 
sive possession  of  the  New  York  Central  and  Hudson  River  Raih-oad 
Coin |>aiiy  as  lessee  of  the  New  York  and  Harlem  Railroad  Compau}', 
and  upon  this  viaduct  tlie  trains  of  this  company  are  now  operated. 
It  seems  quite  unnecessary  to  refer  to  the  various  cases  decided 
by  the  Court  of  Appeals  prior  to  the  reversal  by  the  Supreme  Court 
of  the  United  States  of  the  cases  of  Mahlker  v.  Harlem  Railroad 
Cb,{197  U.  S.  544r)  and  Birrell  v.  New  York  cfe  IlarJem  R.Ii.Co, 
(198  id.  390),  for  in  the  case  of  Sander  v.  State  of  New  York  (182 
K.  Y.  400)  the  Court  of  Appeals,  referring  to  these  various  cases, 
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said  :  "  But  on  appeal  to  the  Supreme  Court  of  the  United  States  the 
Mulxlker  case,  witli  several  others  which  followed  that  decision,  was 
reversed,  the  Supreme  Court  holding  that  under  the  decisions  of  this 
court  in  the  elevated  railroad  cases  abutting  owners  had  special  ease- 
ments in  a  street,  an  invasion  of  which  by  the  erection  of  a  viaduct, 
without  compensation  for  such  invasion,  was  taking  property  with- 
out due  process  of  law  in  contravention  of  the  Federal  Constitu- 
tion. Of  course,  with  the  decision  of  the  Supreme  Court  in  the 
Muhlker  case  our  own  decisions  in  the  cases  cited  have  ceased  to 
be  authorities."  Upon  this  record  we  think  that  any 'interest  that 
the  New  York  and  Harlem  Railroad  Company  acquired  under  the 
deed  from  Hall  in  1832  was  acquired  by  the  city  of  New  York 
under  the  condemnation  proceedings  under  which  the  city- acquired 
the  title  to  the  whole  of  Fourth  avenue  from  Thirty-eighth  street 
to  the  Harlem  river  and  140"feet  in  width.  The  Harlem  railroad 
was  a  party  to  that  proceeding.  The  fee  of  the  whole  avenue  was 
acquired  in  that  proceeding,  and  an  award  was  made  to  the  Harlem 
Railroad  Company  for  its  property  taken.  There  can  be,  I  think, 
no  question  but  that  by  that  proceeding  the  fee  of  the  avenue  vested 
in  the  city  imder  chapter  86  of  the  Revised  Laws  of  1813,  to  beheld 
by  the  city  in  trust  for  a  public  street.  This  ownership  of  fee  was  not 
at  all  inconsistent  with  the  right  that  the  New  York  and  Harlem 
Railroad  Company  had  acquired  under  its  contract  with  the  city  of 
New  York  to  maintain  tracks  upon  the  surface  of  the  avenue  and 
operate  its  road  upon  tluose  tracks ;  but  after  the  fee  of  the  avenue 
was  acquired  by  the  city  under  these  proceedings,  the  sole  right  of  the 
defendant,  the  New  York  and  Harlem  Railroad  Company,  in  and 
to  Fourth  avenue  was  the  right  that  it  had  acquired  under  the  ordi- 
nance of  the  city  of  1832  and  its  contract  with  the  city  based  upon 
that  ordinance.  Any  interest  in  Fourth  avenue  that  the  railroad  com- 
pany had  acquired  under  the  Hall  deed,  or  any  title  to  the  avenue 
having  been  thus  divested,  Fourth  avenue  became  one  of  the  public 
streets  of  the  city  of  New  York,  and  the  abutting  -owners  acquired 
the  same  right  to  Fourth  avenue  as  a  public  street  as  the  abutting 
owners  upon  other  streets  in  the  city  of  New  York  which  had  been 
opened  under  the  act  of  1813  had  acquired.  Russel,  the  grantee 
of  Hall  in  1828,  acquired  the  fee  of  that  street  and  his  grantees  con- 
tinued the  owners  of  the  fee  of  the  street  until  that  fee  was  taken 
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from  them  under  tlie  condemnation  proceedings  institnted  in  1850, 
by  which  the  city  of  New  York  acquired  the  fee  of  Fourth  avenue. 
When  Hall  attempted  to  make  this  conveyance  to  the  Hai'lem 
Railroad  Company  he  had  already  conveyed  the  westerly  half  of 
Fourth  avenue  to  Russel.  There  was  no  warranty  of  title  in 
Hall's  deed  to  the  railroad  company  and  consequently  the  title  to 
tlie  street  that  Hall  subsequently  acquired  by  the  conveyance  from 
Russel  did  not  by  way  of  estoppel  vest  in  the  New  York  and  Har- 
lem Railroad  Company,  but  passed  by  a  subsequent  conveyance 
to  his  grantees  from  whom  it  was  divested  by  the  condeninsr 
tion  proceedings.  So  it  seems  to  me  that  in  whatever  way  we  may 
look  at  this  case  the  Harlem  Railroad  Company  never  acquired  any 
title  to  the  fee  of  Fourth  avenue  in  front  of. the  plaintiffs'  premises, 
and  never  acquired  any  right  to  use  any  portion  of  this  avenue, 
except  the  right  that  it  acquired  to  use  the  surface  under  the  ordi- 
nance of  the  city  of  New  York.  Under  the  act  of  1872  the  track 
was  depressed  below  the  surface.  This,  presumably,  was  with  the 
consent  of  the  municipality  and  under  the  direction  of  the  Legisla- 
ture, but  it  imposed  no  burden  upon  the  abutting  property,  as  the 
trains  were  run  below  the  surface  of  the  ground  and  the  rights  of 
abutting  property  to  air,  light  and  access  were  not  interfered  with. 
"When,  however,  in  1897  tliis  viaduct  was  completed  and  taken  pos- 
session of  by  the  defendants  there  was  appropriated  by  the  railroad 
company  in  constructing  and  maintaining  this  viaduct  the  right  of 
the  abutting  owners  in  this  street,  and  the  taking  of  that  property 
without  compensation,  by  either  the  State  or  a  railroad  company 
under  the  direction  of  the  State,  was  a  violation  of  subdivision  1  of 
section  10  of  article  1  and  section  1  of  the  14th  amendment  of  the 
Federal  Constitution  as  well  as  section  6  of  article  1  of  the  Con- 
stitution of  this  State,  and  so  the  Supreme  Court  of  the  United 
States  expressly  decided  in  the  Muhlker  Case  (supra), 

Tlie  only  question,  therefore,  that  seems  to  us  to  be  open  is  whether 
tlie  awards  made  by  the  court  for  this  property  were  sustained  by 
tli«  evidence  and  whether  error  was  committed  upon  the  trial  which 
requires  a  reversal  of  the  judgment. 

There  are  no  exceptions  to  rulings  upon  evidence  which  require 
examination,  as  they  Iiave  all  becjn  disposed  of  by  other  cases.  The 
eoart  awarded  to  the  plaintiffs  $6,200  damages  caused  to  the  rental 
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value  of  the  property  by  reason  of  the  trespass.  This  was  a  period 
from  February  16,  1897,  to  June  12,  1001,  four  years  and  four 
months,  which  w^as  at  the  rate  of  about  $1,430  a  year.  The  evi- 
dence shows  that  the  rents  actually  collected  for  the  year  1892  were 
$•1,098.50,  and  that  the  total  rent  collected  for  the  years  1897, 1898, 
1899  and  1900  aggregated  $10,236.60.  If  the  plaintiffs  had  been 
able  to  collect  the  rentals  that  they  received  in  the  year  1892  or  1893 
for  these  four  years,  the  amount  would  be  at  the  1892  rate,  $16,384, 
and  at  the  1893  rate,  $15,790.  There  is  no  cause  suggested  in  the 
record  for  the  decrease  of  the  rent,  except  this  structure  on  Fourth 
avenue,  and  if  the  decrease  of  rental  for  these  four  years  is  attril)- 
uted  to  the  existence  of  the  defendants'  road,  the  amount  is  in  excess 
of  that  allowed  by  the  trial  court.  I  think,  therefore,  that  the 
award  made  for  rental  damage  was  justified  by  the  evidence.  Tlie 
court  awarded  as  the  depreciation  in  the  fee  value  of  the  property 
the  sum  of  $11,720.  The  testimony  of  the  expert  is  that  this  prop- 
erty was  in  1892  about  $69,000;  that  in  the  year  1897  the  value 
was  $57,542,  and  in  1901,  $44,356.  This  shows  a  depreciation  in 
value  between  1892  and  1901  of  over  $24,000. 

I  think  this  testimony  justified  the  award  for  fee  damage,  and  my 
conclusion  is  that  the  judgment  appealed  from  was  right  and  should 
be  affirmed,  with  costs. 

O'Brien,  P.  J.,  Laughlin,  Clarke  and  Houghton,  JJ.,  concurred. 

Judgment  affirmed,  with  costs. 


Sarah  A.  Bly,  Respondent,  v.  The  Edison  Electric  Illuminating 
Company  of  New  York,  Appellant. 

First  Department,  February  9,  1906. 

Nuisance  —  damages  to  lessee  of  adjoining^  property  by  operation   of 

electric  light  plant. 

A  lessee  is  entitled  to  damages  for  the  depreciation  in  the  "usable  value"  of  the 
premises  caused  by  the  operation  of  an  adjoining  electric  light  plant  which 
constitutes  a  nuisance. 

When  it  is  shown  that  such  plant  discharged  smoke,  steam,  cinders  and  noisome 
vap^jrs  up'Mi  plaintiff's  premises,  made  loud  and  incessant  noise,  Ciiused  jar 
and  vibration,  necessitated  constant  cleaning  of  plaintiff's  premises,  and  that 
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between  the  time  the  power  liousc  wtis  built  and  the  plaintiff  left  the  premises, 
a  period  of  five  years,  the  number  of  boarders  in  the  plaintiff's  house  decreased 
from  twenty-five  to  fifteen  with  a  corresponding  decrease  in  receipts,  etc.,  a 
verdict  of  $4,000  is  warranted  by  the  evidence. 

Appeal  by  the  defendant,  The  Edison  Electric  Illuminating 
Company  of  New  York,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
connty  of  New  York  on  the  ith  day  of  May,  1905,  upon  the  ver- 
dict of  a  jury,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  5th  day  of  May,  1905,  denying  the  defendant's  motion  for  a 
oew  trial  made  upon  the  minutes. 

eTl  Haviland  Tompkins^  for  the  appellant 

George  J,  McEwan^  for  the  respondent. 

'Inoraham,  J. : 

The  nature  of  this  action  and  the  questions  presented  are  stated 
in  the  opinion  of  this  court  (54  App.  Div.  427)  and  in  the  Court  of 
Appeals  (172  N.  Y.  1)  upon  a  former  appeal  from  a  judgment  in 
favor  of  the  plaintiff.  It  seems  that  two  actions  were  commenced  ; 
one  in  equity  for  an  injunction  to  restrain  the  continuance  of  a 
naisance,  and  the  other  at  law  to  recover  damages  for  the  mainte- 
nance of  the  nuisance.  The  equity  action,  having  been  brought 
on  for  trial,  resulted  in  a  judgment  awarding  the  plaintiff  an  injunc- 
tion and  $4,000  damages.  From  that  judgment  the  defendant 
appealed  to  this  court,  where  the  judgment  was  modified  by  reduc- 
ing the  amount  of  damage  to  six  cents,  and  as  thus  modified  affirmed. 
Upon  appeal  to  the  Court  of  Appeals  the  action  of  this  court  in 
reducing  the  damages  was  disapproved,  but  the  judgment  was 
reversed  on  account  of  an  error  of  the  trial  justice  and  a  new  trial 
ordered.  The  plaintiff's  lease  of  the  premises  having  expired,  these 
two  actions  were  consolidated  and  tried  as  an  action  at  law  which 
resulted  in  a  verdict  for  the  plaintiff  for  $4,000  as  the  damages  that 
she  had  sustained  in  consequence  of  the  nuisance  maintained  by  the 
defendant,  and  from  that  judgment  the  defendant  now  appeals. 
This  court  upon  the  former  appeal  affirmed  the  judgment  of  the 
conrt  below  in  so  far  as  it  found  that  the  defendant  maintained  a 
nnifianee,  and  the  finding  of  the  jury  to  the  same  effect  is,  according 
to  our  former  decision,  sustained  by  the  evidence. 
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In  Bates  v,  Ilolirook  (89  App.  Div.  548 ;  appeal  dismissed,  178 
N.  Y.  568)  we  had  occasion  to  examine  the  question  as  to  the  proper 
measure  of  damages  where  the  lessee  of  a  building  contiguous  to  a 
nuisance  maintained  by  thd  defendants  was  injured  thereby,  and  we 
held  that  it  was  tlie  diminution  in  the  usable  value  of  the  premises 
to  the  occupant  caused  by  the  wrongful  act  that  is  the  measure  of 
damages;  that  "  usable  value"  means  the  value  of  the  use  of  the 
premises  to  the  occupant,  as  distinct  from  the  rental  of  the  premises 
reserved  in  the  lease  by  the  owner  to  the  tenant. 

In  directing  a  new  trial  in  this  case  the  Court  of  Appeals  held 
that  the  plaintiff,  as  lessee,  had  a  cause  of  action  against  the  defend- 
ant for  the  damages  caused  by  the  nuisance,  the  court  saying:  "  If 
the  act  complained  of  is  a  nuisance,  it  is  a  wrong,  the  existence  of 
which  cannot  be  justified  at  any  time  as  against  any  one  injuriously 
affected  thereby.  If  tliis  is  the  rule,  is  it  any  less  applicable  in 
favor  of  tenants,  whose  term  begins  during  the  continuance  of  the 
nuisance  than  in  favor  of  subsequent  owners?"  and  in  answering 
that  question  the  court  say  :  "  Several  propositions  seem  to  l)e 
quite  satisfactorily  established,  therefore,  both  upon  principle  and 
by  authority.  1.  That  an  owner  of  property  affected  by  a  nuisance 
may  maintain  an  action  to  recover  his  damages,  or  to  abate  the 
nuisance,  or  both,  no  matter  whether  he  takes  his  title  before  or 
after  the  introduction  of  the  nuisance.  2.  That  a  landlord  and  his 
tenant  have  separate  estates  for  injuries  to  which  each  may  have 
his  appropriate  remedy.  ^*  *  ^*  The  last  owner  or  occupant, 
when  he  acquires  his  property  or  possession,  acquires  with  it  all 
the  rights  which  by  l^w  belong  to  it,  and  exemption  from  wrongful 
injury  by  a  contiguous  proprietor  is  one  of  them."  It  was  also  held 
that  the  plaintiff  was  entitled  to  recover  only  the  damages  accruing 
to  her  as  the  occupant  of  the  premises  prior  to  the  commencement 
of  the  action.  The  only  question,  therefore,  which  seems  to  be 
open  is  whether  the  plaintiff  was  entitled  to  recover  the  amount 
awarded  to  her  by  the  jury. 

The  evidence  shows  that  the  defendant  had  constructed  upon 
certain  property  owned  by  it,  about  175  feet  distant  from  the 
property  occupied  by  the  plaintiff,  a  large  building  as  a  powerhouse 
and  had  placed  therein  numerous  steam  boilers,  steam  engines, 
steam  pipes,  dynamos,  electric  machines,  elevators,  shafting,  pulleys 
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and  other  machinery  for  the  purpose  of  generating  electricity  to  be 
supplied  by  it  to  the  general  public  for  lighting  and  other  purposes, ' 
and  tliat  the  defendant  bad  so  constructed  and  conducted  the  prop- 
erty and  constructed  and  operated  the  machinery  as  to  discharge 
ujwn  the  premises  of  the  plaintifif  quantities  of  soot,  cinders,  ashes 
and  noisome  gases,  unpleasant  odors,  steam  and  water  condensing 
from  steam,  and  had  also  made  and  produced  in  the  operation  of 
its  machinery  Joud,  disagreeable  and  incessant  noises,  and  a  very 
great  jar  and  vibration  which  were  transmitted  into  and  through 
the  premises  of  the  plaintiflf. 

The  defendant  admits  that  in  the  year  1887  it  became  possessed 
of  and  still  is  in  the  exclusive  possession  of  this  property  and  has 
built  upon  it  a  building  and  placed  therein  steam  l>oilers,  steam 
engines,  steam  pipes,  dynamos,  electrical  machines,  and  other 
machinery  for  the  purpose  of  generating  electricity  to  be  supplied 
by  it  to  the  general  public  for  lighting  and  other  purposes.  There 
was  evidence  that  the  building  occupied  by  the  plaintiff  was 
affected  by  the  continual  vibration  caused  by  the  defendant's  occnpa^- 
tion  of  its  property ;  that  the  chandeliers  and  windows  continuously 
shook  and  rattled  ;  that  everything  in  the  house  felt  as  if  it  were 
pulsing  in  some  way ;  that  the  windows  had  to  be  plugged  up  ;  and 
that  the  vibration  of  the  building  continued  day  and  night ;  that 
after  the  construction  of  the  defendant's  powerhouse  there  was  a 
change  in  the  atmospheric  conditions  surrounding  the  house ;  it 
became  smoky  and  soot  fell  in  the  yard  and  came  in  the  windows 
daring  all  the  time  that  the  defendant  conducted  its  operations ; 
that  cinders  and  ashes  damaged  the  curtains  when  the  windows  were 
open,  and  the  inside  of  the  house  had  to  be  cleaned  continuously  to 
keep  it  in  order ;  that  immediately  after  the  erection  of  the  defend- 
ant's building  the  noise  and  vibration  commenced  and  continued, 
growing  worse  from  year  to  year  as  the  defendant  increased  its 
power,  to  February,  1900,  when  the  plaintiff  left  the  premises; 
that  the  plaintiff  leased  these  premises,  paying  $3,000  a  year  rent, 
conducting  a  boarding  house  thereon  ;  that  the  house  accommodated 
about  twenty-five  people  and  was  continuously  well  filled  up  to  the 
time  the  powerhouse  was  built  in  18S8;  that  after  the  defendant 
constructed  its  powerhouse  the  average  number  of  boarders  fell 
from  twenty-five  to  about  twenty,  and  further  decreased  down  to 
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1903,  when  the  plaintiff  left  tlie  premises,  to  about  fifteen;  that 
there  was  a  decrease  in  the  receipts  after  the  powerhouse  was  built 
from  twenty-five  to  fifty  dollars  a  week,  and  that  the  recei])ts  con- 
stantly decreased ;  that  during  the  time  of  this  decreasfe  there  was 
no  change  in  the  cost  of  maintaining  the  house  for  servants,  ligliting 
and  incidental  expenses  or  rent,  other  than  the  cost  of  provisions. 

These  conditions  having  been  proved,  the  question  as  to  the 
amount  of  the  damage  sustained  by  the  plaintiff  in  consequence  of 
the  nuisance  was  a  question  for  the  jury,  and  its  verdict  was  sus- 
tained by  the  evidence.  There  is  no  serious  question  as  to  rulings 
upon  evidence.  The  charge  was  fair  and  no  exception  to  it  requires 
consideration. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
aflBrmed,  with  costs. 

O'Brien,  P.  J.,  Laughlin,  Clarke  and  Houghton,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 


Henry  E.  Fox,  Kespondent,  v,  Isaac  Davidson,  Appellant. 

First  Department,  February  9,  1906. 

Mechanic's  lien  —  damages  —  when  interest  not  recoverable  in  action  to 

foreclose  lien. 

When  in  an  action  to  forecl  se  a  mechanic's  lien  certain  work  has  been  left 
undone  by  the  contractor,  the  cost  of  completing  which  affects  the  amount  of 
plaintiff's  recovery,  his  claim  is  not  liquidated  and  an  allowance  of  interest  on 
his  recovery  is  not  proper. 

Appeal  by  the  defendant,  Isaac  Davidson,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  20th  day  of  June, 
1005,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Special  Term. 

Henry  A,  Forster^  for  tlie  appellant. 
Edmund  L.  Mooney^  for  tlie  respondent. 


Digitized  by 


Google 


Fox  V.  Davidson.  175 


App.  Div.]  First  Department,  February,  1906. 

Lauoulin,  J. : 

Tliis  is  an  action  to  foreclose  a  mechanic's  lien.  It  is  said  to  have 
been  before  this  court  in  one  phase  or  another  six  times,  and 
attention  is  drawn  to  three  opinions  on  appeal  herein  {Fox  v. 
Davidson^  36  App.  Div.  159;  40  id.  620;  Bavidaon  v.  Fox^ 
65  id.  262).  The  law  of  the  case  under  the  amended  complaint 
is  well  settled.  We  do  not  deem  it  important  on  this  appeal 
to  review  either  the  facts  or  the  law  on  the  main  issues  fur  the 
reason  that  the  trial  involved  the  application  of  facts  found  to 
tlie  settled  principles  of  law  with  respect  to  the  right  to  recover 
in  snch  an  action  when  full  and  substantial  performance  has  been 
waived  or  prevented  by  the  defendant,  and  the  excuse  for  non- 
performance has  been  properly  pleaded,  and  wheix3  the  lien  as  filed 
was  excessive  but  the  claim  was  not  willfully  exaggerated.  We 
have  considered  all  of  the  points  presented  by  the  appellant,  and 
have  reached  the  conclusion  that  the  learned  trial  justice  properly 
decided  the  issues  in  all  respects,  except  in  allowing  a  recovery  for 
interest.  In  )iis  amended  complaint  plaintiif  demanded  judgment 
for  $7,355  principal  and  interest  thereon.  Ilis  recovery  was  for 
only  $5,484.90..  The  amount  of  the  plaintiff's  claim  dei^uded 
upon,  among  other  things,  the  reasonable  value  of  certain  work, 
labor  and  material  embraced  in  the  contract  but  left  unperformed 
by  the  contractor.  This  required  proof  both  as  to  tlie  items  of  work 
not  done  and  the  fair  value  of  performing  the  same  according  to 
tlie  contract.  The  precise  amount  due  to  the  plaintiff  was  neither 
fixed  nor  could  it  be  ascertained  by  a  mere  mathematical  calcula- 
tion ;  and,  therefore,  it  cannot  be  said  that  the  claim  was  liquidated 
and  drew  interest.  {Excelsior  Terra  Cotta  Co,  v.  Harde^  90  App. 
Div.  4;  affd.,  181  N.  Y.  11.) 

It  follows  that  the  judgment  should  be  modiKed  by  reducing  the 
recovery  by  $2,594.34,  the  amount  of  interest  allowed,  and  as  so 
oQodified  affirmed,  without  costs. 

O'Brien,  P.  J.,  Ingkaham,  Clarke  and  Houohton,  J  J., 
concurred. 

Judgment  modified  as  directed  in  opinion  and  as  modified 
affirmed,  without  costs.     Settle  order  ou  notice, 
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In  the  Matter  of  the  Estate  of  Solomon  W.  Ashheim,  Deceased. 

Aabon  Cohn,  as  Executor,  etc.,  of  Solomon  W.  Ashhhim,  Deceased, 

Appellant;    Saul  W.  Wolfenstein  and   David  Wolfenstein, 

Respondents. 

First  Department,  February  9,  1906. 

Executors  —  when  executor  cannot  avail  himself  of  Statute  of  Limita- 
tions on  an  accounting. 

An  executor  in  possession  of  trust  funds  which  he  has  failed  to  turn  over  to  a 
trustee  named  in  the  will  cannot  set  up  the  Statute  of  Limitations  in  a  proceed- 
ing by  the  beneficiaries  to  compel  him  to  account.  The  statute  does  not  com- 
mence to  run  in  favor  of  an  executor  until  he  openly  repudiates  the  trust  and 
asserts  and  exercises  individual  ownership  over  the  property,  and  the  question 
as  to  whether  the  statute  has  run  will  not  be  decided  until  after  an  accounting. 

Appeal  by  Aaron  Cohn,  as  executor,  etc.,  of  Solomon  "W.  Ash- 
heim, deceased,  from  a  decree  of  the  Surrogate's  Court  of  tlie 
county  of  New  York,  entered  in  said  Surrogate's  Court  on  the  1st 
day  of  November,  1905,  directing  him  to  file  an  accounting  of  his 
proceedings  as  such  executor. 

Sol,  A,  Cohn^  for  the  appellant. 

John  De  Witt  Warner^  for  the  respondents. 

Laughun,  J. : 

The.  letters  testamentary  were  issued  to  the  appellant  on  the  25th 
day  of  October,  1884:,  and  they  hare  not  been  revoked.  The 
executor  filed  no  inventory  and  he  has  never  accounted.  By  a  codicil 
duly  admitted  to  probate  with  the  will,  the  testator  gave  the  sum 
of  $48,000  to  the  United  States  Trust  Company  of  the  city  of  New 
York,  "  in  trust  to  invest  the  same  and  to  receive  the  income  and 
interest  accrning  thereon  and  to  apply  such  income  and  interest  to 
the  use  of"  his  sister  Jeanette  during  her  life,  and  on  her  decease  he 
directed  that  said  trust  fund  be  distributed  among  such  of  her  chil- 
dren as  survived  her  and  then  the  living  issue  of  any  deceased  child, 
"  to  be  divided  between  \\\q\\\  jyer  stirpes  and  not  j^^r  capita,^'*  The 
proceeding  for  the  accounting  was  instituted  on  the  6th  day  of  Sep- 
tember, 1905,  by  two  surviving  children  of  a  deceased  child  of  said 
Jeanette  Cohn,  who  are  together  entitled  to  receive  one-eighth  of 
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SHid  fund.  The  life  beneficiary  of  the  trust  fund  is  still  living. 
The  moving  papers  show  that  the  estate  that  came  into  the  hands 
of  the  executor  was  more  than  suflicient  to  pay  all  debts,  expenses, 
beqaestaand  legacies,  including  the  trust  fund  of  $48,000  to  the 
trust  company,  but  that  the  executor  has  failed,  neglected  and  refused 
to  pay  over  to  the  trust  company  the  said  sura  of  $48,000,  and  has 
held,  controlled  and  managed,  and  still  holds,  controls  and  manages, 
the  said  fund  contrary  to  the  terms  and  provisions  of  the  codicil. 
On  the  return  day  of  the  citation  the  executor  tiled  an  answer  alleg- 
iDg  "  that  this  proceeding  was  commenced  after  the  expiration  of 
seven  years,  and  after  the  expiration  of  ten  years  from  the  gmnt  of 
letters  to  this  respondent,"  but  not  denying  any  of  the  facts  set 
forth  in  the  moving  papers. 

It  is  strenuously  urged  that  as  the  executor  was  not  a  trustee  in 
the  strict  sense  of  the  terra  he  has  obtained  individually,  by  the  mere 
lapse  of  time,  good  title  to  this  property  that  came  into  his  hands 
as  executor  under  a  commission  from  the  court  by  which  he  was 
required  to  account  therefor,  and  that  the  Statute  of  Liraitations 
IB  a  bar  to  the  proceeding.  This  court  has  frequently  held  that  the 
Statute  of  Liraitations  does  nut  commence  to  run  in  favor  of  a  trus- 
tee until  he  openly  repudiates  the  trust  and  asserts  and  exercises 
individual  ownership  over  the  tru^t  property.  {Matter  of  Irviuy 
6S  App.  Div.  158 ;  Matter  of  Jones,  51  id.  420.) 

We  have  also  in  the  interest  of  honesty  extended  the  rule  by 
analogy  to  the  case  of  executors  who  are  trustees  in  a  sense,  even 
though  they  be  not,  strictly  speaking,  trustees ;  and  we  have  estal> 
lislied  the  rule  that  unless  the  facts,  upon  which  the  running  of  the 
Statute  of  Limitations  depends,  are  clear  and  u neon tro verted,  mere 
lapse  of  timo  is  not  a  bar  to  the  accounting,  and  that  the  question  as 
to  whether  the  Statute  rof  Limitations  is  a  bar  to  any  claim  made  by 
tlie  petitioners  should  not  be  decided  before  the  accounting  is  had. 
{Matter  of  Trviriy  supra/  Matter  of  Meyer,  98  App.  Div.  7;  affd., 
181  N.  Y.  553.)  In  these  cases  we  reviewed  the  principal  authori- 
ties upon  which  the  appellant  relies,  and  it  is  not  necessary  to  distin- 
guish them  again.  Here  the  Statute  of  Limitations  may  or  may  not 
be  a  bar.  Many  material  facts  essential  to  a  correct  decision  of  the 
question  are  not  disclosed.  The  executor  relies  on  the  mere  lapse 
Apr.  Div.— Vol.  CXI.        12 
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of  time,  which  alone  is  not  a  defense  to  a  proceeding  to  compel  him 
to  account.  Not  only  has  this  rule  been  frequently  promulgated  by 
this  court,  but  it  has  been  finally  approved  by  the  Court  of  Appeals 
in  affirming  our  decision  in  Matter  of  Meyer  {Bxiprd)  on  the  opinion 
of  this  court,  and  answering  in  the  negative  the  question  certified  : 
"  In  the  absence  of  any  act  of  an  executor  repudiating  his  liability 
as  trustee,  is  the  lapse  of  thirteen  years  and  nine  months  from  the 
time  of  the  issue  of  letters  testamentary  a  bar  to  a  proceeding  to 
cojnpel  the  executor  to  account?" 

Tlierefore,  the  question  as  to  whether  the  right  of  the  petitioners 
to  compel  the  executor  to  pay  over  this  fund  to  the  trust  company 
is  barred  by  the, Statute  of  Limitations  must  bo  left  open,  and  the 
order  requiring  the  executor  to  account  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 

O'Brien,  P.  J.,  Ingraham,  Clarke  and  Houghton,  JJ., 
concurred. 

Order  aflirmed,  with  ten  dollars  costs  and  disbursements. 


Francis  J.  Markham,  Respondent,  v.  David  Stkvenson  Brewing 
Company,  Appellant. 

First  Department,  February  9,  1906. 

Damages  —  interest  not  recoverable  on  breach  of  covenant  by  tenant  to 
repair  —  practice  —  when  objection  sufficient. 

A  tenant  who  lias  covenanted  to  mnke  all  repairs  and  has  failed  to  do  so  is  .not 
chargeable  with  interest  on  the  sum  recovered  by  the' landlord  in  an  action  for 
damages  for  the  hreacli  of  tlie  covenant.  Such  damages  are  not  ascertainable 
by  computation,  oven  though  the  landlord  made  the  repairs  at  his  own  cost 
on  Ihe  tenant's  de'ault. 

An  objection  to  the  allowance  of  such  interest  is  timely  if  made  when  the  court 
di sects  it  to  be  added  to  the  verdict.  It  need  not  be  made  before  the  jury  goes 
out. 

Appeal  by  the  defendant,  the  David  Stevenson  Brewing  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  30th  day  of  June,  1905,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  iu  said  clerk's  office  on  the  26th  day  of  June, 
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1905,  denying,  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Gratz  Nathan^  for  the  appellant. 

John  11.  Corwin,  for  tlie  respondent. 

Laughlin,  J. : 

Tlie  plain titf  leased  certain  premises  in  the  city  of  New  York  to 
tho  appellant,  and  tlie  action  was  brought  to  recover  tlie  sum  of 
$3,450  diunages  alleged  to  have  been  sustained  by  the  landlord 
through  the  failure  of  the  tenant  to  k-^ep  its  covenant  "  to  make  all 
and  every  repair  of  every  description  whatsoever,  both  inside  and 
outside  of  tho  house,  and  al)out  the  demised  premises,  and  to  the 
roof  of  the  said  buildings,  at  his  own  proper  costs  anci  expense,"  and 
"to  comply  with  all  the  regulations  and  orders  of  the  Health,  Police 
and  Fire  Departments,  and  also  all  the  Municipal  Departments  of 
said  City,"  and  to  leave  the  premises  at  the  expiration  of  the  term 
"in  as  good  state  and  condition  as  reasonable  use  and  wear  thereof 
will  permit,  damages  by  the  elements  excepted." 

The  decision  of  this  court  on  a  former  appeal  established  the 
right  to  recover  and  disposes  of  all  questions  arising  on  this  appeal 
excepting  the  right  of  the  plaintiff  to  recover  interest  and  the 
award  of  an  additional  allowance  of  costs.     (lO-i  App.  Div.  420.) 
-"ie  court,  on  submitting  the  case  to  the  jury,  excluded  from  their 
consideration  the  amount  of  interest  by  directing  that  they  render 
a  verdict  for  the  damages  "with  interest."     When  the  sealed  ver- 
dict was  reported,  the  court  added  the  interest  before  the  verdict 
was  entered.     The  defendant  duly  excepted  to  the  direction  to  add 
interest.     There  w<is  no  waiver  of  defendant's  right  to  object  to  the 
allowance  of  interest  by  its  failure  to  except  when   the  jury  went 
out.    The  exception  tiiken  when  by  direction  of  the  court  the  inter- 
est was  added  was  timely.     The  right  of  the  plaintiff  to  recover 
interest  depends  upon  whether  the  claim  for  damages  for  breach  of 
the  covenants  was  licpiidated. 

Owing  to  its  ftge  and  diliipidjited  condition  the  building  became 
unsafe  and  the  building  department  required  certain  extraordinary 
and  extensive  repairs  to  be  made.  The  tenant  failed  to  comply 
with  the  order.    The  landlord  made  the  repairs  and  has  recovered 
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as  damages  the  cost  tliereof.  No  question  ajjpears  to  have  been 
raised  on  the  trial  as  to  the  reasonableness  of  any  disbursement 
made  by  the  landlord  for  repairs.  The  litigation  was  over  the 
items  of  repairs  for  wliich  the  tenant  was  liable.  The  right  to 
recover  interest  is  not  affected  by  the  fact  that  the  landlord  made  the 
repairs.  His  cause  of  action  accrued  upon  the  breach  of  the  cove- 
nants to  make  the  repairs,  and  he  might  have  maintained  the  action 
without  making  the  repairs.  His  measure  of  damages,  so  far  as 
material  to  the  present  inquiry  at  least,  would  necessarily  be  the 
same  in  either  case.  He  could  only  recover  the  reasonable  cost  of 
making  the  repairs.  Having  made  the  repairs,  he  could  recover  the 
amount  expended  for  repairs,  which  it  was  the  duty  of  the  tenant  to 
make,  upon  proving  that  it  was  the  fair  and  reasonable  cost  of  the 
work.  It  is  manifest  that  different  builders  might  differ  as  to  the 
nature  and  extent  of  repairs  that  would  be  necessary  and  suitable 
and  properly  chargeable  to  the  tenant  and  as  to  tlie  cost  of  making  the 
same.  It  is  difficult  to  perceive  how  the  defendant  could  have  ascer- 
tained, even  approximately,  the  amount  of  its  liability  to  the  plaintiff 
to  enable  it  to  tender  the  same.  The  question  depended  on  proof  and 
could  only  be  authoritatively  determined  by  a  verdict  or  decision. 

The  respondent  relieson  the  c&Be  oi  Sweeny  v.  City  of  New  York 
(17»3  N.  Y.  416).  That  was  an  action  on  a  contract  to  recover  the 
contract  price  of  removing  the  walls  and  debris  after  the  old  Wind- 
sor hotel  fire.  The  contract  price  of  the  work  was  not  a  gross  sum, 
but  a  given  price  per  cubic  yard  of  material  removed  and  for  each 
day's  labor  required.  After  completing  the  work  the  contractors 
presented  a  claim  for  the  balance  of  the  contract  price  computed  on 
the  basis  prescribed  in  the  contract.  It  was  held  that  the  damages 
were  capable  of  ascertainment  by  mere  calculation  and  that  interest 
was  recoverable.  If  the  city  had  supervised  the  work  it  would 
liave  known  how  much  material  was  removed  and  the  number  of 
days'  labor  employed.  The  court  did  not  intend  to  modify  the  rnle 
of  the  common  law  that  a  demand  must  be  liquidated  or  tlie  amount 
thereof  ascertained  before  interest  is  recoverable  farther  than  that 
rule  had  been  previously  modified  in  this  State  by  the  qualification 
that  "if  the  amount  due  is  capable  of  being  ascertained  by  mere 
computation,  the  allowance  of  interest  is  proper"  but  not  otherwise. 
{Excelsior  Terra  Cotta  Co,  v.  Harde^  181  N.  Y.  11,  affg.  90  App. 
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Div.  4;  Delafidd  v.  YiUage  of  Westfield,  41  id.  24;  affd.,  169 
N.Y.5S2.) 

It  is  quite  clear,  I  think,  that  the  damages  for  which  the  defend- 
ant is  liable  were  not  ascertainable  by  a  mere  computation,  and, 
therefore,  interest  was  not  recoverable.  The  facts  w^ere  not  compli- 
cated, but  the  case  involved  novel  legal  propositions,  making  it  diffi- 
cult and  extraordinary,  and  the  discretion  of  the  trial  justice  was 
properly  exercised  in  granting  the  additional  allowance. 

It  follows  that  the  judgment  should  be  modified  by  deducting 
from  the  recovery  $685.47,  the  amount  of  the  interest,  and  reducing 
the  additional  allowance  to  five  per  cent  upon  the  verdict  exclusive 
of  interest,  thus  reducing  the  judgment  as  entered,  including  costs 
and  extra  allowance,  to  the  sum  of  $1,862.27,  and  the  judgment  as 
so  modified  and  the  order  appealed  from  should  be  affirmed,  with- 
out costs. 

Ingraham  and  McLaughun,  JJ.,  concurred  ;    O'Brien,  P.  J., 

dissented. 

Judgment  modified  as  directed  in  opinion  and  as  modified  the 
judgment  and  order  appealed  from  affirmed,  without  costs. 


Charles  E.  Fennessy,  Respondent,  v.  Gertrude  Victoria  Fen- 
nessy, Appellant. 

First  Department,  February  9,  1906. 

Preferred   cause  —  husband   failing   to   pay   alimony  not    entitled   to 
^        preference  in  action  for  divorce. 

A  husband  who  has  been  ordered  to  pay  temporary  alimony  and  counsel  fees  in 
an  action  for  divorce  and  has  failed  to  do  so  is  not  entitled  to  move  for  a  pref- 
erence under  section  791,  subdivision  13,  of  the  Code  of  Civil  Procedure. 

When  a  counsel  fee  is  awarded,  the  wife  is  entitled  to  have  it  paid  a  reasonable 
lime  before  the  trial  to  the  end  that  she  may  have  her  case  properly  prepared. 

Appeal  by  the  defendant,  Gertrude  Victoria  Fennessy,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Nev7  York  on 
the  8th  day  of  January,  1906,  granting  the  plaintiflE's  motion  for  a 
preference. 
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'  Alfred  Beekmann^  for  the  appellant. 

MdcDonald  De  Witt,  for  the  respondent. 

Laughlin,  J. : 

This  is  an  action  for  divorce.  On  the  11th  day  of  December, 
1905,  the  court  on  the  application  of  the  defendant  made  ^n  order 
requiring  the  plaintiff  to  pay  one  Imndred  dollars  counsel  fee  and 
ten  dollars  per  week  alimony  until  the  further  order  of  the  court. 
The  motion  for  a  preference  was  based  on  subdivision  13  of  section 
791  of  the  Code  of  Civil  Procedure  which  authorizes  a  preference  in 
an  action  for  divorce  when  temporary  alimony  lias  been  allowed. 
Tlie  opposing  affidavits  show  that  the  order  of  the  court,  which  was 
duly  served  on  the  attorney  on  the  twelfth  day  of  December,  bnt 
could  not  be  served  on  plaintiff  personally  owing  to  his  absence  from 
the  State,  requiring  the  payment  of  counsel  fees  and  alimony,  has 
not  been  complied  with. 

The  preference  was  designed  for  the  protection  of  husbands  pay- 
ing counsel  fees  or  alimony  by  affording  them  a  speedy  trial  of  the 
issues  to  the  end  that,  if  innocent,  they  might  be  soon  relieved  from 
the  order.  This  husband  is  attempting  to  take  advantage  of  it  to 
avoid  the  payment  of  counsel  fees  and  alimony.  Ho  should  not  be 
heard  on  any  proceeding  in  the  action  instituted  by  hiinself  until  he 
complies  with  the  order  of  the  court  requiring  the  payment  of  coun- 
sel fees  and  alimony  ;  but  of  course  he  has  a  constitutional  right  to 
be  heard  on  any  affirmative  steps  taken  by  the  defendant.  {Sibhy 
V.  Sibley,  76  App.  Div.  132.)  When  a  counsel  fee  is  awarded  in 
this  class  of  cases  the  wife  is  entitled  to  have  it  paid  a  reasonable 
time  before  the  trial  to  the  end  that  she  may  have  her  case  properly 
prepared.  We  are  of  opinion  that  for  that  reason  the  motion  shonld 
have  been  denied. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  denied,  with  ten 
dollars  costs. 

O'Brien,  P.  J.,  Inoraham,  Clarke  and  Houghton,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs,  and  disbursements,  and 
motion  denied,  w^ith  ten  dollars  costs. 
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The  People  of  T£ie  State  of  New  York  ex  rel.  Clarence  II. 

Yenner  and    Otliers,   Respondents,  v.  The   New    York   Life 

Insurance  Company  and  Others,  Appellants. 

First  Pepnrtmeut,  February  9,  1906. 

Life  insurance  —  mutual  company  without  stock  is  not  a  stock  corpora- 
tion—mandamus to  compel  allowance  of  inspection  of  list  of  members 
not  a  statutory  right  —  common-law  writ  in  discretion  of  court  —  when 
such  writ  will  be  refused. 

As  the  New  York  Life  Insumnce  Company  is  a  mutual  company,  without  stock, 
it  is  not  within  the  provisions  of  sec  tiou  29  of  the  Stock  Corporation  Law, 
requiring  stock  corporations  to  keep  a  book  containing  a  list  of  stockholders 
and  to  allow  an  inspection  thereof.  Hence  a  policyholder  in  said  company  has 
no  statutory  right  to  a  mandamus  requiring  said  company  to  allow  an 
inspection  of  its  lii^t  of  policyholders. 

Legal  position  of  policyholders  in  said  company  discussed. 

Apart  from  &ud  statute,  however,  the»*e  is  a  common  law  right  to  an  inspection 
by  a  pohcy holder  of  the  list  of  members,  and  mandamus  may  issue  to  enforce 
the  same.  But  the  issuance  of  such  common-law  writ  is  not  a  matter  of  right, 
but  rests  in  the  discretion  of  the  court7 

When  in  an  application  for  such  common  law  mandamus  by  a  policyholder  and 
ninety  one  other  policyholders  it  appears  that  the  only  list  of  policyholders 
kept  by  said  company  is  on  cards  which  contain  not  only  the  policies  in  force, 
but  those  which  have  expired,  and  contains  also  the  amounts  of  said  policies, 
the  names  of  beneficiaries  and  mutters  of  a  private  and  personal  nature  which 
such  members  may  not  care  to  have  made  public,  and  there  are  facts  tending 
to  show  that  the  petitioner  is  a  professional  litigant,  the  court  in  the  exercise 
of  a  sound  discretion  should  deny  the  issuance  of  such  writ. 

Houghton,  J  ,  dissented. 

Appeal  by  tlie  defendants,  The  New  York  Life  Insurance  Com- 
pany and  otliers,  from  an  ordei*  of  tlie  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  tlie  county  of  New  York  on  the  4th  day  of  January,  1906. 

Jokn  G,  Milhimi  [James  IL  Mcintosh^  Langdon  P,  Marvin 
with  him  on  the  brief],  of  counsel ;  Carter^  Ledyard  db  MiJhurn^ 
attorneys,  for  the  appellants. 

George  IL  Yeaman^  of  counsel  [Stephen  M.  Yeaman,  attorney], 
for  the  respondents.     » 

Clarke,  J. : 

This  is  an  appeal  from  a  final  order  directing  the  issue  of  a  per- 
emptory writ  of  mandamus  commanding  the  defendants.  The  New 
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York  Life  Insurance  Company,  its  president  and  secretaries,  to 
forthwith  permit  the  petitioners  and  tlieir  agents,  attorneys  and 
assistants,  to  inspect  any  and  all  records  of  the  said  New  York  Life 
Insurance  Company,  which  show  who  are  the  policyholders  of  the 
defendant,  and  to  copy  therefrom  the  names  and  post  office 
addresses  of  all  the  policyholders,  during  business  hours,  at  the 
principal  office  thereof  in  the  city  of  New  York,  and  to  give  the 
petitioners  and  their  said  attorneys,  agents  and  assistants  all  reason- 
able facilities  for  doing  the  same. 

The  petition  alleges  that  Venner  and  the  ninety-one  other 
petitioners  are  policyholders  in  the  defendant  company  ;  that  said 
company  is  a  corporation  organized  and  existing  under  the  laws  of 
the  State  of  New  York  engaged  in  the  business  of  life  insumnce  ; 
that  it  has  no  capital  stock  and  no  stockholders,  and  is  entirely 
an  insurer  of  lives  upon  the  mutual  plan,  "  and  by  the  terms  of  its 
charter  and  the  laws  of  New  York,  each  holder  of  a  life  insurance 
policy  issued  by  the  said  New  York  Life  Insurance  Company  is  a 
member  of  the  corporation  and  is  entitled  to  vote  at  every  election 
of  trustees  thereof ; "  that  the  petitioners  desire  to  obtain  full  and 
free  conference  and  consultation  with  other  policyholders  of  the 
company,  with  the  view  to  lawfully  and  properly  influencing  the 
election  of  trustees,  and  this  they  cannot  do  without  a  list  of  the 
names  and  addresses  of  other  policyholders ;  that  an  application  for 
leave  to  inspect  the  books  of  the  company  to  obtain  such  names  and 
addresses  had  not  been  complied  with,  and,  therefore,  they  prayed 
for  the  issuance  of  a  writ  of  mandamus. 

In  answer,  it  is  alleged  that  the  number  of  policies  now  in  force 
amounts  to  750,000  or  thereabouts ;  that  there  are  no-  books  in 
which  the  list  of  the  names  and  addresses  of  policyholder  are 
entered;  that  the  department  of  the  company  in  which  are  con- 
tained the  records  which  furnish  most  of  the  data  desired  by 
petitioners  is  known  as  the  Division  of  Policy  Briefs ;  that  these 
records  consist  of  cards  numerically  arranged,  each  policy  ever 
issued  by  the  company  having  its  card,  whether  now  in  force  or 
not ;  that  there  are  probably  a  million  and  a  half  of  these  cards  ; 
that  even  these  cards  do  not  give  the  addresses  of  all  the  policy- 
holders whose  policies  are  in  force;  that  these  cards  contain,  in 
addition  to  the  name  and  address,  a  variety  of  information,  the 
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occupation,  race  and  age  of  the  insured,  the  name  of  tlie  beneticiary, 
the  amount  and  plan  of  the  policy,  the  dividend  class,  the  preminm, 
and  other  matters ;  that  these  cards  are  constantly  in  use  by  the 
officers  and  employees  of  the  company,  and  that  to  allow  another 
force  of  clerks  access  to  these  records,  in  addition  to  the  examina- 
tion now  going  on  by  the  commissioners  of  five  States,  would  make 
it  impracticable  for  the  company  to  carry  on  its  business.  It  is 
farther  alleged  that  the  petitioner  Venner  is  notoriously  a  pro- 
fessional litigant,  and  is  well  and  widely  known  for  acquiring  smalL 
intei'csts  to  create  controversies  to  obstruct  the  consummation  of 
important  corporate  transactions,  and  there  are  incorporated  extracts 
from  various  judicial  records  and  published  opinions  of  various 
State  and  Federal  courts  tending  to  establish  that  allegation. 

There  is  no  statute  authorizing  the  inspection  here  demanded. 
Subdivision  2  of  section  3  of  the  General  Corporation  Law  (Laws 
of  1892,  chap.  687,  as  amd.  by  Laws  of  1895,  chap.  672)  provides 
thrtt  "  A  stock  corporation  is  a  corporation  liaving  a  capital  stock 
divided  into  shares,  and  which  is  authorized  by  law  to  distribute  to 
the  holders  thereof  dividends  or  shares  of  the  surplus  profits  of  the 
corporation.-'  Section  29  of  the  Stock  Corporation  Law  (La\vs  of 
IS92,  chap.  688,  as  amd.  by  Laws  of  1901,  chap.  354)  provides  that 
"  Every  stock  corporation  shall  keep  at  its  office  *  *  *  a  book 
to  be  known  as  the  stock-book,  containing  the  names,  alphabetically 
arranged,  of  all  persons  who  are  stockholders  of  the  corporation,  show- 
ing their  places  of  residence,  the  number  of  shares  of  stock  held  by 
them  respectively,  the  timd  when  they  respectively  became  the  owners 
thereof,  and  the  amount  paid  thereon.  The  stock-book  of  every  such 
corporation  shall  be  open  daily,  during  at  least  three  business  hours, 
for  the  inspection  of  its-  stockholders  and  judgment  creditor,  who 
may  make  extracts  therefrom."  A  penalty  is  provided  for  failing 
to  keep  such  book  open  for  inspection  as  therein  required.  By  tliis 
provision  a  duty  is  imposed  upon  the  stock  corporation,  and  a  clear 
legdl  right  conferred  upon  the  stockholder.  Upon  a  denial  of  this 
right  it  is  the  duty  of  tAe  court  to  issue  its  writ  of  mandamus.  "  To 
the  extent,  however,  that  an  absolute  right  is  conferred  by  statute, 
nothing  is  left  to  the  discretion  of  the  court,  but  the  writ  should  issue 
as  a  matter  of  course,  although  even  then,  doubtless,  due  precautions 
may  be  taken  as  to  time  and  place,  so  as  to  prevent  interruption  of 
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business  or  otlier  serious  inconvenience."     {Matter  of  Steinway^ 
159  N.  Y.  263.) 

But  tlie  defendant  company  is  not  a  stock  corporation;  nor  is 
the  petitioner  a  stockholder  therein.  .  It  is  not  required  by  law  to 
keep  a  stock  book,  and  it  does  not  keep  any  stock  book,  for  it  has 
no  stock.  It  is  not  required  to  keep  a  book  containing  the  names 
and  addresses  of  policyholders,  and  it  does  not  keep  any  such  book. 
No  legal  obligation  has  been  violated  by  it  in  not  keeping  such  a 
book,  and  the  petitioner  has  not  been  deprived  of  any  clear  statu- 
tory right  upon  which  a  mandamus  issues  as  a  matter  of  course. 
But  it  is  claimed,  and  it  is  true,  that  the  right  to  inspect  the  stock 
book  given  by  the  statute  is  not  exclusive ;  that  irrespective  of  the 
statute  there  exists  a  common-law  right  to  inspect,  in  proper  cases, 
the  books  of  a  corporation  which  can  be  enforced  by  mandamus. 
-The  issuance  of  this  writ  is,  however,  not  a  matter  of  strict 
right,  but  is  discretionary.  In  Hatter  of  Steinway  (supra)  Judge 
Vann  said :  "  We  think  that  according  to  the  decided  weight  of 
authority,  a  stockholder  has  the  right  at  common  law  to  inspect  tho 
books  of  his  corporation  at  a  proper  time  and  place  and  for  a  proper 
purpose,  and  that  if  this  right  is  refused  by  the  officers  in  charge,  a 
writ  of  mandamus  may  issue,  in  the  sound  discretion  of  the  court,  with 
suitable  safeguards  to  protect  the  interests  of  all  concerned.  It  should 
not  be  issued  to  aid  a  blackmailer,  nor  withheld  simply  because  the 
interest  of  the  stockholder  is  small ;  but  the  court  should  proceed  cau- 
tiously and  discreetly,  according  to  the  facts  of  tho  particular  case.'' 
Proceeding  cautiously  and  discreetly,  "according  to  the  facts  of 
the  particular  case  at  bar,  it  appears  that  tho  principal  petitioner  is 
not  a  stockholder,  and  is  not  possessed  of  the  rights  of  a  stockholder. 
He  is  a  policyholder  in  a  mutual  life  insurance  company.  The  rela- 
tion between  a  policyholder  and  the  mutual  company  in  which  lie 
is  insured  is  primarily  one  of  contract  measured  by  the  terms  of  his 
policy,  (  ridinaii  v.  New  York  Life  Iris.  Co,y  109  N.  Y.429,  and 
cases  cited.)  lie  has  by  his  policy — his  contract  with  the  company'- 
—  the  right  to  vote  for  trustees.  There  ai#  many  rights  which  a 
stockholder  has  in  relation  to  his  compan}'  which  a  policyholder 
does  not  possess.  The  stockholder  has  the  right  to  participate  in 
the  making  of  by-laws,  to  vote  upon  questions  referred  to  the  stock- 
holders by  the  director,  and  to  bring  suit  for  the  benefit  of  th« 
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company  where  the  directors  upon  proper  request  refuse.  Tlie 
stock  owned  by  liim  makes  him  the  equitable  owner  of  an  undi- 
vided fractional  part  of  the  entire  assets  of  the  company.  {Flynn 
V.  Brooklyn  City  li.  /?.  Co.,  158  N.  Y.  504.)  The  policyholders 
luay,  and  do,  hold  many  different  kinds  of  policies.  The  policy- 
holder lias  no  power  to  i)articipate  in  the  management  of  the  corn- 
pan  3%  further  than  is  given  by  his  contract  and  the  charter  of  the 
company  —  in  this  instance  to  vote  for  trustees.  Before  tlie  matur- 
ity of  his  policy  he  is  the  holder  of  an  unmatured  claim  against  the 
company  ;  after  its  maturity  ho  is  a  general  creditor  with  a  liqui- 
dated claim.  The  stockholder's  rights  in  the  profits  of  the  business 
flow  from  his  proprietary  interest,  and  have  no  analogy  to  the  rights 
of  a  contract  creditor.  The  right  to  inspect  the  books  of  the  cor- 
lx>ratiou  and  to  take  extracts  therefrom  is  one  of  the  rights  which 
belong  to  him  as  a  proprietor.  It  does  not  seem  to  mo  that  the 
analogy  between  policyholders  andstockliolders  is  sufficiently  strong 
to  extend  to  policyholders,  by  reason  of  such  claimed  analogy,  rights 
which  heretofore  have  been  conceded  to  stockholders  as  such. 
While  the  assertion  of  the  desire  to  confer  with  the  other  policy- 
holdei*s  in  order  that  afler  such  conference  an  intelligent  and  con- 
certed effort  may  be  made  to  elect  an  efficient  board  of  trustees  is 
most  persuasive  and  at  first  blush  almost  compels  the  granting  of 
the  motion  for  an  inspection,  yet  it  is  the  duty  of  the  court  to 
take  into  consideration  the  interests,  not  only  of  the  91  petitioners 
bnt  of  the  750,000  other  policyholders,  not  here  personally  repre- 
sented. If  this  order  should  be  affirmed  it  would  be  impossible  to 
confine  the  information  for  which  petitioner  asks  to  the  mere  names 
and  addresses  of  policyholders.  The  card  index  kept  by  this 
company,  not  in  obedience  to  any  law,  but  for  its  own  convenience, 
contains  much  information  to  which  the  petitioner  is  not  entitlea  ; 
and  which  very  inany  policyholders  would  deeply  resent  being  made 
pnblic.  It  is  a  well-known  peculiarity  of  human  nature  that  many 
men  regfird  their  insurance  matters  as  private  and  personal,  and 
resent  inquiries  in  regard  thereto,  and  would  be  deeply  offended  if 
sv.ch  matters  were  made  known.  The  names  of  the  beneficiaries, 
the  amounts  and  terms  of  the  policies,  are  entered  on  these  cards. 
To  have  such  information  put  in  the  hands  of  irresponsible  out- 
siders would  be  regarded  by  men  of  such  susceptibilities  as  an 
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outrage.     In  the  absence  of  a  law  compelling  it,  we  regard  such  an 
invasion  of  private  rights  as  unwarranted. 

The  possession  of  the  names  and  addresses  of  the  750,000  policy- 
holders of  this  company  might  be  a  most  valuable  asset  in  unscru- 
pulous hands.  The  solicitations  these  policyholders  might  be 
exposed  to,  the  offere  that  might  be  made  to  them  to  exchange  their 
policies  for  others,  might  result  in  great  harm  and  loss  to  many 
innocent,  inexperienced  and  easily  influenced  men.  We  are  bound 
upon  such  an  application,  addressed  to  our  discretion,  to  look  at 
all  sides  of  the  question.  A  number  of  applications  have  been 
made  for  this  information.  If  one  policyholder  is  entitled  to  it, 
all  are.  The  exclusive  possession  of  this  list  by  one  policyholder  or 
by  a  small  group  of  polic}^ holders  might  be  exceedingly  harmful. 
Tlie  court  has  no  power,  even  under  the  common-law  right  of  visita- 
tion and  mandamus,  to  compel  the  sending  of  the  information  to  all 
policyholders.  It  can,  at  the  most.,  only  allow  inspection.  The 
result  of  a  general  and  continued  demand  to  turn  a  force  of  out- 
siders into  this  company's  office  would  be  intolerable.  Such  an 
application  in  the  past  has,  it  appears,  never  been  granted.  It 
appears  that  some  years  ago  the  insurance  department  asked  for 
this  list ;  but  upon  tlie  presentation  of  the  considerations  as  to  the 
nature  of  the  relations  between  the  company  and  the  policyholdei-s, 
the  request  was  dropped  and  has  never  been  renewed.  We  have 
been  considering  this  application  as  having  been  made  in  good 
faith.  There  is  much  in  the  answering  papers  which  would  tend  to 
throw  doubt  upon  the  motive  of  the  moving  parties.  Not  regard- 
ing that  as  controlling,  we  think  that  so  long  as  no  statute  requires 
the  keeping  of  such  a  list,  so  that  the  names  and  addresses  can  be 
readily  taken  without  other  information,  such  a  mandamus  as  the 
one  at  bar  ought  not  to  be  granted. 

The  discretion  of  the  Special  Term  was  improperly  exercised  ; 
and  the  order  must  be  reversed  and  the  application  for  the  writ 
denied,  with  fifty  dollars  costs  and  disbursements  to  the  ap|>ellant. 

Ingraham  and  Laughlin,  JJ.,  concurred;  Houghton,  J., 
dissented. 

Order  reversed  and  application  for  writ  denied,  with  costs  to 
appellant. 
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Malca  Wander,   an    Infant,  by   Leon   Arenson,  her  Guardian 
ad  Litem,  Respondent,  v.  Joseph  Wander,  Appellant. 

First  Department,  February  9,  1906. 

Annulment  of  marriage  —  marriage  annulled  when  wife  is  under  age  of 
legal  consent  —  woman  may  su6  under  section  1743  of  the  Ck>de  of  Civil 
Procedure  —  decree  —  short  form  not  proper. 

An  actioQ  by  a  woman  to  annul  a  marriage  lies  under  section  1743  of  the  Code  of 
Civil  Procedure  when  the  plaintiff  had  not  at  the  time  of  marriage  attained  the 
age  of  legal  consent  set  at  eighteen  years  by  the  Domestic  Relations  Law, 
article  1.  section  4.  This  is  so  although  the  parties  have  cohabited  and  the 
parents  of  the  plaintiff  consented  to  the  marriage. 

A  woman  is  not  compelled  to  bring  her  action  under  section  1742  of  the  Code  of 
Civil  Procedure. 

In  such  action  the  short  form  of  decision  is  not  proper  since  the  amendment  to 
section  1022  of  the  Code  of  Civil  Procedure  made  by  Laws  of  1903,  chapter  85, 
and  such  short  decision  will  be  sent  back  for  correction  to  conform  it  to  the 
requirements  of  said  section  as  amended. 

Appeal  by  the  defendant,  Joseph  Wander,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiif,  entered  in 
the  offlce  of  the  clerk  of  the  county  of  New  York  on  the  25th  day 
of  April,  1905,  upon  the  decision  of  the  court,  rendered  after  a  trial' 
at  the  New  York  Special  Term,  annulling  the  marriage  of  the 
plaintiff  and  the  defendant. 

Louis  £.  JBotcdiuj  of  counsel  [Boudin  c&  Ziehman,  attorneys], 
for  the  appellant. 

J,  Philip  Berg^  of  counsel  [David  Sterrdicht^  attorney],  for  the 
respondent. 

Clarke,  J. : 

The  plaintiff,  by  her  guardian  ad  litemy  brings  this  action  to  pro- 
care  a  decree  annulling  her  marriage  with  the  defendant.  The 
complaint  alleges,  and  the  proof  satisfactorily  establishes,  that  she 
was  born  on  the  18th  day  of  February,  1888.  A  ceremonial  mar- 
riage took  place  on  the  16th  day  of  August,  1903,  in  the  presence 
of  her  family  and  about  300  invited  guests.  She  was  at  that  time 
fifteen  years  of  age.  The  plaintiff  and  defendant  ceased  to  live 
together  in  the  latter  part  of  November,  1903.     She  brings  her 
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action  under  section  1743  of  the  Code  of  Civil  Procedure  which  pro- 
vides that  "'an  action  may  also  be  maintained  to  procure  a  judg- 
ment declaring  a  marriage  contract  void,  and  annulling  the  marriage 
for  either  of  the  following  causes  existing  at  the  time  of  the  mar- 
riage :  1.  That  one  or  both  of  the  parties  had  not  attained  tlie  age 
of  legal  consent."  The  Domestic  Relations  Law  (Laws  of  1890, 
cliap.  272)  provides  in  article  1,  under  the  heading  "  Unlawful 
Marriages,"  in  section  4  that  "a  marriage  is  void  from  the  time  its 
nullity  is  declared  by  a  court  of  competent  jurisdiction  if  either  party 
thereto  ^  *  *  is  under  the  age  of  legal  consent,  which  is  eighteen 
years.  *  *  ^  Actions  to  annul  a  void  or  voidable  marriage  may 
be  brought  only  as  provided  in  the  Code  of  Civil  Procedure."  The 
learned  counsel  for  the  defendant  contends  that  section  1743  of  the 
Code  does  not  apply  ;  that  the  action  by  the  woman  must  be  brought 
under  section  1742  of  the  Code ;  and  that  as  this  nuxrriage  did  take 
place  with  "  the  consent  of  her  father,  mother,  guardian  or  other 
person  having  the  legal  charge  of  her  person  "  and  was  "  followed 
by  consummation  or  cohabitation"  it  was  not  unlawful  or  voidable 
and  that  she  is  not  entitled  to  a  decree  of  annulment.  In  brief, 
that  no  action  by  the  wife  lies,  merely  because  the  marriage  took 
place  before  she  arrived  at  the  age  of  legal  consent.  This  precise 
question  was  before  this  court  in  Confe  v.  Co?iie  (82  App.  Div. 
335).  Mr.  Justice  Laugulin,  writing  the  opinion  of  an  unanimous 
court,  upon  a  careful  examination  of  the  various  provisions  of  law 
affecting  the  question  of  actions  for  the  annulment  of  the  marriage, 
reached  the  conclusion  that  section  1743  of  the  Code  did  apply,  and 
that  such  an  action  was  maintainable.  This  decision  was  followed 
by  the  learned  Appellate  Division  in  the  fourth  department  in  £arl 
V.  ^arl  (96  App.  Div.  639).  We  have  again  considered  the  mat- 
ter, and  find  no  reason  to  depart  from  the  views  laid  down.  We, 
therefore,  would  affirm  this  judgment  were  it  not  for  a  technical 
defect. 

The  learned  trial  justice  signed  a  decision  in  the  form  known  as 
the  short  form  of  decision,  permitted  before  the  amendment  of  sec- 
tion 1022  of  the  Code  made  by  chapter  85  of  the  Laws  of  1903.* 
That  section  now  provides:  '*The  decision  of  the  court,  or  the 
report  of  a  i*eferee,  upon  the  trial  of  the  whole  issues  of  fact,  must 

♦See  Laws  of  1895,  chap.  946.  aindg.  Code  Civ.  Proc.  §  1022.— Rep. 

Digitized  by  V:iOOQIC 


Raymond  v.  Security  Trust  and  Life  Insurance  Co.      191 

App.  Div  ]  First  Departmeut,  February,  1906. 

state  separately  the  facts  found,  and  the  conclusions  of  law,  and 
direct  the  judgment  to  be  entered  thereon,  which  decision  so  filed 
shall  foim  part  of  the  judgniebt  roll."  "The  power  to  formulate 
the  decision  upon  the  issues,  and  upon  which  the  judgment  must 
be  entered,  rests  exclusively  with  the  trial  tribunal."  {Cutter  v. 
GuMrod  Brothers  Co.,  168  N.  Y.  512.) 

The  judgment  must  be  vacated.  "The  trial  court  may  then 
make  and  file  a  decision  disposing  of  the  issues  and  directing  the 
proper  judgment  in  accordance  with  the  provisions  of  section  1022 
of  the  Code  of  Civil  Procedure."  {Electric  Boat  Co.  v.  llowey, 
90  App.  Div.  410.) 

The  judgment  should  be  reversed,  and  matter  remitted  to  the 
trial  justice  to  make  and  file  a  decision  in  accordance  with  section 
1022  of  the  Code,  without  costs  to  either  party. 

O'Brien,  P.  J.,  Inoraham,  Laughun  and  Houghton,  JJ., 
concurred.  i 

Judgment  reversed  and  matter  remitted  to  the  trial  justice  as 
directed  in  opinion,  without  costs. 


Ralph  Kaymond,  Respondent, -v.  The  Security  Trust  and  Life 
Insurance  Company  and  Others,  Appellants,  Impleaded  \vith 
Albert  B.  Ovrrr,  as  Receiver  of  the  American  Union  Life 
Insurance  Company,  Respondent. 

First  Department,  February  9,  1906. 

Life  insurance  corporation  —  when  sale  of  assets  to  other  corporation 
▼alid  —  when  Superintendent  of  Insurance  not  personally  liable  for 
allowing  substitution  of  bonds  deposited  in  his  department. 

While  a  hopelessly  insolvent  corporation  must  wind  up  its  affairs  in  the  manner 
prescribed  by  law,  and  while  corporations  di)ing  a  profitable  business  owe  a 
duty  to  the  public  to  continue  their  functions,  nevertheless  a  life  insurance 
company  not  insolvent  in  a  commercial  or  insurance  sense,  when  doing  a  losing 
business  and  unable  to  continue  without  further  loss,  may,  by  a  contract  made 
in  good  faith  for  the  best  interests  of  its  creditors  and  stockholders,  sell  out  its 
business  to  another  corporation  and  cease  operations. 

Although  after  a  sale  of  the  corporate  business  under  such  circumstances  cer- 
tain small  sums  dne  employees  stand  unpaid  through  inadvertence,  the  fact 
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does  not  warrant  a  decree  setting  aside  said  agreement  turning  over  the  assets 
in  aaactiou  by  an  employee  whose  claim  has  in  factt  been  paid. 
In  the  absence  of  evidence  of  bad  faith,  the  State  Superintendent  of  Insurance 
is  not  personally  liable  for  the  difference  in  value  between  United  States  bonds 
which  he  allowed  to  be  withdrawn  from  deposit  in  his  department,  and  the 
value  of  other  bonds  substituted  therefor,  if  the  value  of  the  latter  is  $100,000, 
for  the  law  only  requires  that  bonds  of  said  value  be  on  deposit  in  said 
department. 

Appeal  by  the  defendants,  The  Security  Trust  and  Life  Insur- 
ance Company  and  others,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff  and  the  defendant  Ovitt,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  9th  day  of 
March,  1905,  upon  the  decision  of  tlie  court  rendered  after  a  trial 
at  the  New  York  Special  Term. 

Edmund  L,  Mooney^  for  the  insurance  companies,  appellants. 

Julius  M,  Mayer^  Attamey-Oeneral^  for  the  appellant  Hendricks, 
as  Superintendent  of  Insurance. 

Bert  Hanaoriy  for  the  respondents. 

Houghton,  J. : 

For  several  years  prior  to  February  18,  1901,  the  appellant,  the 
American  Union  Life  Insurance  Company,  a  domestic  corporation, 
had  been  carrying  on  the  business  of  life  insurance,  and  had  then 
outstanding  insurance  to  the  amount  of  about  $9,000,000.  For 
some  time  it  had  been  doing  a  losing  business,  but  it  was  not  insol- 
vent either  in  a  commercial  or  in  an  insurance  sense.  It  had,  how- 
ever, been  notified  by  the  insurance  department  of  the  State  to  write 
no  new  risks.  On  that  day  it  entered  into  an  agreement  with  the 
appellant,  the  Security  Trust  and  Life  Insurance  Company,  a  foreign 
corporation  engaged  in  the  same  business,  having  a  right  to  do  busi- 
ness in  this  State,  whereby  the  latter  company,  in  consideration  of 
the  transfer  to  it  of  practically  all  of  the  assets  of  the  American 
Union  Company,  amounting  to  upwards  of  $200,000,  including  the 
$100,000  required  by  law  to  be  on  deposit  with  the  State  Superin- 
tendent of  Insurance,  agreed  to  pay  all  policies  then  matured  by 
death,  and  to  reinsure  all  living  policyholders  of  the  company,  and 
to  assume  agency  renewal  contracts  and  rent  of  the  office  of  the 
company.     This  agreement  was   entered  into   in  pursuance  of  a 
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rocommendation  by  the  executive  committee  of  the  American 
Union  Company,  ratified  at  a  special  meeting  of  its  stockholders. 

The  executive  committee  had  conferred  with  the  State  insurance 
department  with  respect  to  reinsuring  its  policyholders,  and  it 
attempted  to  find  other  companies  willing  to  reinsure  them,  but  had 
not  succeeded,  until  it  made  final  arrangements  with  the  appellant, 
the  Security  Company,  with  which  they  were  ad\'ised  they  had  the 
right  to  so  contract.  The  arrangement  appears  to  have  been  entered 
into  in  good  faith  to  save  tlie  company  from  Hquidation,  and  to 
protect  its  matured  policies  and  existing  policyholders. 

The  American  Union  Company  supposed  that  it  had  paid  all  of 
its  outstanding  debts,  but  it  transpired  that  small  sums  due  to  medi- 
cal examiners,  agents  and  attorneys  scattered  throughout  the  country 
had  been  overlooked. 

After  such  agreement  was  entered  into  the  plaintiff  obtained 
judgment  against  the  American  Union  Company  on  claims  of  this 
character,  and  upon  execution  being  issued  and  returned  unsat- 
isfied, brought  an  action  of  sequestration  against  the  American 
Union  Company  which  resulted,  on  the  10th  day  of  January,  1903, 
in  a  judgment  to  that  effect  and  the  appointment  of  respondent 
0?itt  as  receiver.  Thereupon  the  plaintiff  instituted  this  action  in 
behalf  of  himself  and  all  other  creditors  and  stockholders  of  the 
corporation  who  might  choose  to  come  in  and  make  themselves 
parties.  The  rehef  sought  in  the  action  was  the  setting  aside  of  the 
agreement  entered  into  by  the  two  companies,  the  turning  over  the 
property  which  had  been  transferred  to  the  Security  Company  to  the 
receiver,  including  the  $100,000  on  deposit  with  the  State  Superin- 
tendent of  Insurance,  subject  to  the  •  rights  of  existing  policyhold- 
ers therein.  Hendricks  as  State  Superintendent  of  Insurance  was 
made  a  party,  and  it  was  asked  that  he  account  for  the  difference 
between  the  value  of  the  United  States  bonds  deposited  with  him 
and  New  York  city  bonds  which  he  permitted  to  be  substituted 
therefor,  each  being  proper  securities  to  deposit.  The  receiver 
made  himself  a  party  to  the  action,  but  no  stockholder  or  creditor 
did  so. 

The  plaintiff's  judgment  has  been  paid,  together  with  his  costs  in 
the  action ;  but  the  trial  court  permitted  the  action  to  be  prosecuted, 
App.  Div.—  Vol.  CXI.        13 
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in  behalf  of  the  receiver,  and  the  trial  resulted  in  a  jadgment  set- 
ting aside  the  agreement  between  the  two  companies,  and  direcdog 
that  all  of  the  property  transferred  to  the  Security  Company, 
including  the  $100,000  on  deposit  with  the  State  Superintendent 
of  Insurance,  after  the  rights  of  policyholders  therein  shall  have 
been  adjusted,  be  turned  over  to  the  receiver,  and  that  the  State 
Superintendent  of  Insurance  personally  pay  to  such  receiver  the 
diflference  in  value  between  United  States  bonds  which  he  permitted 
to  be  withdrawn  from  deposit  with  him  and  the  bonds  of  the  city  <rf 
New  York  which  he  permitted  to  be  substituted  therefor. 

The  judgment  against  the  Superintendent  of  Insurance  personally 
was  wrong,  and,  in  any  event,  must  be  reversed.  All  that  the  law 
requires  is  that  he  shall  compel  life  insurance  companies  to  keep  on 
deposit  with  him  securities  of  the  value  of  $100,000.  (See  Ins. 
Law  [Laws  of  1892,  chap.  690],  §  71.)  This  he  has  done.  No  bad 
faith  was  established,  and  he  complied  with  the  law  and  cannot  be 
compelled  to  pay  any  difference  in  value  there  may  have  been 
between  the  securities  deposited  with  him  and  those  substituted 
therefor,  when  the  latter  met  the  requirements  of  law  with  respect 
to  being  $100,000  in  value. 

And  we  think,  also,  that  the  agreement  between  the  two  insur- 
ance companies  was  valid  and  should  not  have  been  set  aside. 

The  respondents  rely  to  sustain  their  judgment  upon  People  v. 
BaUard  (134  N.  Y.  269),  decided  by  the  Second  Division  of  the 
Court  of  Appeals  (on  a  motion  for  the  reargument  of  which  [136 
N.  Y.  639]  the  First  Division  declined  to  pass  upon  the  question 
whether  or  not  it  was  inconsistent  with  the  decision  of  the  same 
court,  made  in  the  same  month,  in  Skinner  v.  Smith  [134  N.  Y. 
240]  enunciating  an  apparently  exactly  opposite  doctrine) ;  Cole  v. 
M.  L  Co.  (133  N.  Y.  164) ;  Surd  v.  iT.  Y.  <&  G.  Steam  Laundry 
Co.  (167  id.  89) ;  OiVbert  v.  Finch  (72  App.  Div.  38 ;  affd.,  178 
N.  Y.  455) ;  Jacobus  v.  Dia/mond  Soda  Water  Mfg.  Co.  (94  App. 
Div.  366),  and  kindred  cases,  holding  that  a  hopelessly  insolvent 
corporation  cannot  wind  up  its  affairs  by  agreement,  but  must 
pursue  the  course  pointed  out  by  the  statute,  and  that  an  unques- 
tionably solvent  corporation  cannot  bargain  away  its  powers  and 
life,  but  owes  some  duty  to  the  public  to  continue  to  exercise  the 
functions  with  which  the  State  has  endowed  it. 
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An  analysis  of  the  authorities  would  disclose  the  fact  that  many 
of  them  turn  upon  whether  or  not  the  contract  made  ^va3  good  as 
against  an  objecting  creditor  or  a  non-assenting  stockholder,  or 
whether  it  was  improvident  and  not  for  the  best  interests  of  all 
concerned  in  the  affairs  of  the  corporation.  A  lengthy  review  of 
the  decisions  and  a  discussion  of  the  distinctions  which  we  deem 
to  exist  amongst  them  would  be  unprofitable  and  is  unnecessary  in 
view  of  the  fact  that  we  are  of  opinion  that  the  true  distinction 
between  a  valid  and  an  invalid  contract  made  by  one  corpioration 
for  the  turning  over  of  its  assets  and  business  to  another  is  pointed 
out  in  Jameson  v.  Ha/rtford  Fire  Ins,  Co,  (14  App.  Div.  380), 
decided  by  this  court. 

In  that  case  the  rule  that  a  hopelessly  insolvent  corporation  must 
wind  up  its  affairs  in  the  manner  prescribed  by  law,  and  the  other 
rnle  that  a  corporation  doing  a  profitable  and  paying  business  owes 
some  duty  to  the  public  to  continue  to  exercise  the  functions  con- 
ferred upon  it,  are  both  recognized ;  but  another  rule  is  declared  to 
exist,  not  in  conflict  with  either  of  the  others,  and  that  is,  that  where 
a  corporation  is  not  insolvent,  but  is  doing  a  losing  business  and 
unable  to  continue  without  further  loss,  it  has  the  right  to  sell  out 
its  business  to  another  corporation  and  to  cease  operations,  and  that 
a  contract  to  that  effect,  made  in  good  faith  and  for  the  best  interests 
of  creditors  and  stockholders,  is  valid  and  binding. 

This  rule  is  founded  not  only  upon  reason,  but  upon  sound  busi- 
ngs sense,  and  the  contract  under  consideration  comes  directly 
within  it.  The  contract  was  made  in  good  faith,  and  all  the  credit- 
ors were  supposed  to  have  been  provided  for.  It  was  assumed  that 
it  was  for  the  best  interests  of  the  existing  policyholders  that  they 
should  be  reinsured  in  some  proper  company,  and  it  is  difficult  to 
see  why  such  was  not  the  fact.  Upon  the  winding  up  of  the  com- 
pany and  distribution  of  its  assets,  very  little  would  have  been 
realized  by  them. 

It  is  true  that  a  policyholder  could  not  be  compelled  to  relinquisk 
the  old  company  from  liability  and  to  accept  reinsurance  in  the  new 
[People  V.  Empire  Mutual  Life  Ins.  Co.,  92  N.  Y.  105) ;  but  the 
subrogated  company  would  be  liable  to  him  if  he  saw  fit  to  enforce 
the  contract.     {Fischer  v.  Hope  Mutual  Life  Ins.  Co.,  69  id.  161.) 

Section  22  of  the  Insurance  Law  (Laws  of  1892,  chap.  690)  pep- 
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mits  reinsurance  of  "  the  whole  or  any  part  of  any  policy  obligation 
in  any  other  insurance  corporation."  It  is  said,  however,  that  this 
provision  of  the  statute  does  not  permit  au  insurance  company  to 
reinsure  its  policy  obligations  as  a  whole.  Whether  it  does  or  not, 
no  policyholder  has  made  himself  a  party  to  this  action  and  objected, 
nor  has  any  individual  creditor  done  so.  The  receiver  is  not  the 
representative  of  possible  individual  complaints  or  grievances. 

The  unintentional  omission  to  provide  for  certain  scattered  cred* 
itors  who  can  be,  and  undoubtedly  will  be,  paid  as  fast  as  their 
claims  are  presented,  was  not  sufficient  to  make  the  agreement  void 
as  matter  of  law.  If  any  individual  or  creditor  shall  attack  the 
transaction,  it  will  be  time  enough  then  to  determine  whether  or 
not  the  agreement  was  good  or  bad  as  to  him. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  appellants  to  abide  the  event. 

O'Brien,  P.  J.,  Inoraham,  McLaughlin  and  Laughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  granted,  costs  to  appellants  to 
abide  event. 


Samubl  W.  Ehrioh,  Respondent,  v.  Huon  J.  Grant,  Appellant, 
Impleaded  with  Adrian  H.  Muller,  Defendant. 

First  Department,  February  9,  1906. 

Injunotion  to  restrain  sale  of  collateral  security— when  remedy  at  law 
adequate — complaint  —failure  to  show  irreparable  damage  and  that 
remedy  at  law  is  inadequate. 

The  plaintiff,  a  promoter  of  a  mining  syndicate,  pledged  to  the  defendant  cer- 
tain subscription  rights,  valued  at  a  premium,  as  security  for  a  note  given  to 
defendant  for  sums  advanced  by  him  to  buy  said  subscription  rights  for  the 
plaintifiT.  In  an  action  to  restrain  the  defendant  from  selling  said  pledged 
subscription  rights  on  a  default  in  payment  of  the  note,  it  was  alleged  that  the 
defendant  had  agreed  to  carry  the  plaintiff's  subscription  rights  until  their 
value  could  be  ascertained  on  the  winding  up  of  the  syndicate;  that  the  value 
of  said  rights  could  not  now  be  ascertained,  and  that  a  sale  thereof  would 
cause  irreparable  damage  to  the  plaintiff,  and  that  he  had  no  adequate  remedy 
at  law. 
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Edd,  that  in  the  absence  of  allegations  that  the  defendant  was  unable  to  meet 
any  damage  caused  by  said  sale,  the  plaintiff's  remedy  at  law  was  adequate, 
because  there  was  a  market  price  for  the  subscription  rights,  they  having 
been  bought  and  sold,  and  that  a  temporary  injunction  restraining  the  sale  of 
the  securities  should  be  vacated; 

That  said  allegations  of  irreparable  damage  were  mere  conclusions  of  law. 

Appeal  by  the  defendant,  Hugh  J.  Grant,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  offioe  of  tlie  clerk  of  the  county  of  New  York  on  the  14th 
day  of  Noveml)er,  1905,  continuing  during  the  pendency  of  the 
action  a  temporary  injunction  theretofore  granted. 

John  M,  Bowers^  for  the  appellant. 

Abraham  Benedict^  for  the  respondent. 

Houghton,  J. : 

In  the  year  1902  the  plaintiff  was  engaged  in  financing  certain 
Nevada  mining  properties  and  brought  about  the  formation  of  what 
was  ciilled  the  De  Lamar  Gold  Mining  Syndicate.  The  operations 
were  so  successful  that  subscription  rights  sold  above  par,  and  the 
premium  on  such  sales  as  plaintiff  brouglit  about  belonged  to  him. 

While  such  subscriptions  were  thus  commanding  a  premium, 
plaintiff  avers  that  he  permitted  the  defendant  Grant  to  become  a 
Bubscriber  to  tlie  syndicate  to  the  extent  of  $50,000  without  pre- 
mium, on  the  agreement  that  Grant  should  carry  for  plaintiff  a  sub- 
scription to  the  extent  of  $25,000  and  pay  such  sums  as  might  from 
time  to  time  be  demanded  thereon,  which  sums  plaintiff  was  not  to 
repay  until  the  winding  up  of  such  syndicate  operations,  when 
profits  were  to  be  applied  as  far  as  tliey  would  go,  and  if  there 
should  remain  any  balance  that  sum  only  to  be  paid  by  plaintiff.  In 
furtherance  of  this  agreement,  as  plaintiff  claims,  he  gave  to  Grant, 
on  the  3d  of  July,  1902,  his  demand  note  for  $22,500,  and  pledged 
as  collateral  security  for  the  payment  thereof  this  right  of  participa- 
tion in  the  De  Lamar  syndicate,  with  right  to  sell  the  same  on  fail- 
ore  to  pay  the  note.  Defendant  Grant  advanced  the  whole  sum  to 
the  syndicate,  and  in  October,  1905,  demanded  payment  of  tlie  note 
and  gave  notice  that  he  would  sell  the  collateral  on  a  certain  day  in 
default  of  payment. 

Thereupon  the  plaintiff  brought  this  action  in  equity,  asking  that 
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his  rights  under  the  agreement  be  adjudged,  and  that  Grant  be  per- 
manently and  perpetually  restrained  from  selling  snch  collateral 
security,  alleging  that  it  is  of  great  value,  but  so  uncertain  and  so 
dependent  upon  the  success  of  the  mining  operations  that  it  cannot 
be  measured  in  money,  and  that  its  sale  would  irreparably  damage 
him  and  that  he  has  no  adequate  remedy  at  law. 

The  averments  of  the  complaint  that  the  plaintiff  would  be  irre- 
parably damaged  by  the  sale  and  that  he  has  no  adequate  remedy 
at  law  are  mere  conclusions  of  law  and  are  not  supported  by  the 
facts  alleged. 

There  is  no  intimation  that  Grant  is  not  entirely  able  to  pay  to 
the  plaintiff  any  damages  which  he  may  sustain  by  reason  of  the 
sale  of  the  collateral  if  plaintiff  shall  finally  succeed  in  establishing 
that  Grant  under  his  agreement  has  no  right  to  make  such  sale. 

The  record  shows  that  the  participating  rights  are  actually  bought 
and  sold,  and  on  the  argument  it  was  conceded  that  they  have  recently 
brought  a  higher  premium  than  they  commanded  in  1902,  when  the 
negotiations  between  plaintiff  and  defendant  were  had.  Wlien  the 
syndicate  is  wound  up  it  could  be  determined  just  what  the  right  of 
the  plaintiff  to  participate  would  realize,  and  then  certainly  there 
would  be  no  difficulty  in  determining  precisely  what  damage  the 
•  plaintiff  had  sustained  by  any  unauthorized  sale  of  his  participat- 
ing right.  This  court  has  held  in  Butler  v.  WHght  (103  App. 
Div.  463)  and  Clements  v.  Sherwood-Dunn  (108  id.  327)  that  the 
simple  fact  that  a  stock  is  not  listed  and  sold,  or  offered  for  sale,  so 
that  a  market  value  may  be  readily  established,  does  not  warrant 
the  interposition  of  equity  to  decree  specific  performance  where  the 
value  of  the  stock  or  right  can  be  ascertained  from  other  facts  and 
the  damage  thus  established. 

The  principle  laid  down  in  those  cases  is  applicable  to  the  present 
one.  The  injunction  order  granted,  and  which  was  continued  by 
the  order  appealed  from,  is  based  upon  the  theory  that  the  plaintiff 
would  be  irreparably  damaged  by  a  sale  of  the  collateral.  The 
defendant  being  responsible  and  able  to  respond  in  any  damage 
which  the  plaintiff  may  establish,  if  he  shall  be  able  to  establish 
any,  and  the  collateral  having  a  value  which  can  be  ascertained  by 
proof  of  the  value  of  the  properties  embraced  within  the  syndicate 
agreement,  as  well  as  the  price  at  which  the  rights  to  participate 
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bhve  sold,  there  is  no  occasion  for  invoking  equitable  principles,  or 
for  restraining  defendant  from  doing  what  he  presumptively  has  the 
right  to  do,  and  the  injunction  should  not  have  been  granted. 

On  the  facts  appearing  in  the  record  before  us  it  is  very  doubtful 
whether  Horgenthan  was  the  agent  of  Grant  to  such  extent  as  that 
Grant  was  bound  by  any  agreement  made  by  him  with  plaintiff,  and 
ako  whether  the  note  was  made  and  delivered  by  the  plaintiff  under 
Boch  eonditiona  as  permit  him  to  prove  any  oral  agreement  concern- 
ing it  But  we  having  concluded  that  the  injunction  was  improp- 
erly granted,  and  its  propriety  being  the  only  question  before  us,  a 
consideration  of  these  questions  becomes  unnecessary. 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and'  the  motion  to  continue  the  injunction  denied,  with  ten 
dollars  costs. 

O'Bmen,  p.  J.,  Ingeaham,  Lauohun  and  Clarke,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs. 


Thb  City  of  Elmiba,  Plaintiff,  v.  Edmund  Seymour  and  Bobeet 
A.  GuNN,  Defendants. 

Third  Department,  January  8,  1006. 

Constitatioxial.  law  — when  local  bill  not  unconstitutional  in  embracing 
aubject  not  expressed  in  title. 

Chapter  476  of  the  Laws  of  1905,  entitled  "An  act  to  authorize  the  city  of 
Elmira  to  issue  its  bonds  for  the  construction  of  a  bridge  or  the  reconstruc  t- 
iBg  and  repairing  of  an  existing  bridge  across  the  Chemung  river  in  the  city  of 
Elmiia,"  is  not  in  violation  of  section  16  of  article  3  of  the  State  Constitution 
in  embracing  itiore  than  one  subject,  although  it  authorizes  the  issue  of  bonds 
for  said  purposes. 

In  order  to  be  constitutional  it  is  not  necessary  that  the  title  of  a  bill  shall  be  the 
best  tiiat  oonld  be  selected,  nor  is  it  necessary  to  set  forth  in  the  title  the 
various  details  of  the  object  or  purpose  to  be  accomplished  by  the  bill;  it  is 
sufficient  if  the  title  properly  expresses  the  general  purpose  pf  the  bill  so  as  to 
apprise  the  public  of  the  interests  affected  thereby. 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts, 
puiuant  to  section  1279  of  the  Code  of  Civil  Procedure. 
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The  plain tifE  is  a  municipal  corporation  organized  under  special 
charter,  viz.,  chapter  615  of  the  Laws  of  1894,  and  the  acts 
amendatory  thereof. 

On  the  17th  day  of  May,  1905,  the  Legislature  of  this  State  passed 
chapter  476  of  the  laws  of  that  year,  entitled  "  An  act  to  author- 
ize the  city  of  Elmira  to  issue  its  bonds  for  the  construction  of  a 
bridge  or  the  reconstructing  and  repairing  of  an  existing  bridge 
across  the  Chemung  river  in  the  city  of  Elmira."  Such  act  author- 
ized and  directed  the  common  council  of  said  city  to  issue,  upon 
written  demand  of  the  board  of  commissioners  therein  provided  for, 
the  bonds  of  said  city  in  a  sum  not  exceeding  $65,000,. the  moneys 
arising  therefrom  to  be  disbursed  upon  the  prders  of  said  board  of 
commissioners.  Commissioners  were  by  such  act  appointed,  and 
the  constitution  of  such  board  was  therein  provided  for,  and  the 
board  was  therein  authorized  to  expend  the  moneys  realized  from 
the  sale  of  such  bonds  to  build  or  repair  a  bridge  across  the  Chemung 
river  in  said  city  from  Lake  street  to  Pennsylvania  avenue.  Said 
board  determined  to  repair  the  bridge  at  such  site,  and  demanded  of 
the  common  council  that  they  issue  the  bonds  of  said  city  in  the  sum 
of  $55,000,  as  provided  in  said  act.  Tlie  common  council  there- 
upon directed  the  issuance  and  execution  of  such  bonds,  and  further 
directed  the  city  clerk  to  advertise  for  bids  for  the  purchase  of 
the  same.  'The  defendants,  as  copartners  composing  the  firm  of 
Edmund  Seymour  &  Co.,  doing  business  in  the  city  of  New 
York,  in  response  to  such  advertisement  by  the  city  clerk,  on  August 
7,  1905,  submitted  a  proposal  accompanied  by  a  deposit  of  $1,500  as 
an  evidence  of  good  faith,  in  which  they  offered  to  purchase  said 
bonds,  if  they  should  be  found  in  all  respects  legal.  Such  bid  was 
accepted  by  the  plaintiff  and  thereafter  said  bonds  were  issued  and 
tendered  to  the  defendants  who  refused  to  accept  or  pay  for  the 
same,  on  the  sole  ground  that  the  said  act  authorizing  their  issue  is 
unconstitutional  and  void  in  that  it  is  in  conflict  with  section  16  of 
article  3  of  the  State  Constitution,  and  the  bonds  are,  therefore, 
illegal. 

Hicha/rd  H,  Thurston^  for  the  plaintiff. 

WiUiam  Morgan  Zee,  for  the  defendants. 
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Pabker,  p.  J. : 

The  defendants  in  this  proceeding  having  bid  106  for  the  $55,000 
of  bonds  issued  by  the  plaintiflE  under  the  act  in  question,  and  such 
bid  having  been  accepted  by  the  plaintiff,  a  contract  arose  between 
8uchj)arties;  and  the  defendants  are  liable  to  forfeit  the  $1,500  put 
Dp  by  them  as  damages  for  a  breach  of  such  contract,  provided  they 
now  refuse  to  proceed  therewith,  unless  they  are  able  to  establish 
some  good  reason  for  such  refusal. 

The  only  ground  that  the  defendants  offer  as  an  excuse  for  such 
rehs&l  is  that  the  act  under  which  the  plaintiff  claims  to  issue  such 
boada  is  in  violation  of  section  16  of  article  3  of  the  State  Constitu- 
tion, and  such  is  the  only  question  that,  under  this  record,  is  presented 
for  oiLr  decision. 

Section  16  of  article  3  of  our  State  Constitution  provides  as  fol- 
lows: "No  private  or  local  bill  which  may  be  passed  by  the  Legis- 
lature shall  embrace  more  than  one  subject,  and  that  shall  be 
expressed  in  the  title."  The  title  of  the  bill  in  question  reads  as 
iolWs:  "An  act  to  authorize  the  city  of  ^Elmira  to  issue  its  bonds 
for  the  construction  of  a  bridge  or  the  reconstructing  and  repairing 
of  an  existing  bridge  across  the  Chemung  river  in  the  city  of 
Elmira." 

The  defendants  claim  that  this  act  is  violative  of  this  provision 
of  the  Constitution,  and  that,  therefore,  the  bonds  are  issued  without 
anthority. 

It  was  some  time  ago  agreed  that  the  courts  are  unable  to  formu- 
late any  general  rule  that  will  solve  all  the  cases  coming  under  this 
section.  Each  case  seems  to  depend  generally  upon  its  own  peculiar 
pronsions.  (  Van  Brunt  v.  Toion  of  Flatbush^  128  N.  Y.  50,  54.) 
It  is  said  in  People  ex  rel.  Burroicgha  v.  Brinkerhoff  (68  N.  Y.  265) 
that  whenever  such  an  act  and  the  title  meet  the  purpose  of  the  con- 
stitutional inhibition,  the  act  is  valid.  And  in  People  ex  rel,  Cors- 
eudden  v.  Rowe  (177  N.  Y.  499,  504)  it  is  said  that  the  object  of 
the  constitutional  requirement  was  to  " '  advise  the  public  in  gen- 
eral, and  members  of  the  Legislature  in  particular,  by  the  title  of 
the  bill  what  interests  are  likely  to  be  affected  by  its  becoming  a  law.' 
*  *  *  The  general  rule  to  be  deduced  from  them  (viz.,  the  many 
decisions  on  the  subject)  is  that  it  is  not  necessary  that  the  title  of 
the  bill  should  be  the  best  that  could  be  selected,  nor  is  it  necessary 
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to  set  forth  in  the  title  the  various  details  of  the  object  or  purpose 
to  be  accomplished  by  tlie  bill ;  it  is  sufficient  if  the  title  fairly 
expresses  the  general  purpose  of  the  bill ;  but  at  the  same  time  the 
title  must  be  such  as  to  reasonably  apprise  the  public  of  the  interests 
that  are  or  may  be  affected  by  the  statute." 

It  seems  to  me  clear  that  the  act  in  question  fully  meets  all  the 
requirements  here  laid  down.  The  purpose  of  the  act  is  plain.  It 
is  suggested  that  there  are  two  subjects  contained  in  the  act,  the 
one  to  issue  bonds  and  the  other  to  authorize  the  building  or  repair 
of  a  bridge ;  and  that  hence  being  a  local  bill,  it  violates  the  Con- 
stitution. But  there  are  not  two  independent  subjects  provided 
for  in  this  act.  Evidently  but  one  subject  is  intended,  and  that  is 
that  the  Lake  street  bridge  is  to  be  rebuilt  or  repaired  and  the 
expense  thereof  is  to  be  paid  for  by  the  issue  of  city  bonds.  And 
the  title  of  the  act  will  deceive  no  one.  A  fair  interpretation  of 
such  title  manifestly  suggests  the  very  purpose  for  which  the  act  is 
intended  ;  no  one  can  be  misled  by  it.  No  one  would  naturally 
suppose  that  bonds  were  to  be  issued  for  the  building  of  a  bridge 
and  yet  no  bridge  be  built,  and  if  it  might  fairly  be  supposed  that 
the  bridge  was  to  be  built  the  provisions  for  building  it  and  methods 
for  raising  money  on  the  bonds  might  fairly  be  expected  to  be  found 
in  the  act.  It  all  seems  germane  to  the  one  act  and  for  this  reason 
I  conclude  that  the  bonds  are  valid  bonds  and  the  contract  of  the 
parties  hereto  concerning  them  should  be  performed. 

All  concurred  ;  Smith,  J.,  not  sitting. 

Judgment  for  plaintiff  as  per  opinion,  with  costs. 


Fred  E.  Shaw,  Respondent,  v.  Frank  B.  Cooke,  Appellant. 

Third  Department,  January  8,  1906. 

Chattel  mortgage  —  when  not  paid  by  delivery  of  defective  real  mortg^age 

in  lieu  thereof. 

When  a  chattel  mortgage  executed  by  the  plaintiff  provides  that  he  is  to  assign 
to  the  mortgagee  a  mortgage  on  certain  real  estate  in  lieu  of  the  chattel  mort- 
gage, and  tiie  real  estate  mortgage  subsequently  assigned  does  not  cover  all 
the  premises  specified,  and  when  on  the  discovery  of  said  defect  in  the  latter 
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ni  jrtgagu  the  chattel  mortgagor  agrees  to  pay  the  balance  unpaid  by  the  fore- 
closure of  the  same  and  said  chattel  mortgage  is  not  redelivered  to  the  mort- 
gagor, the  real  estate  mortgage  is  not  substituted  for  the  chattel  mortgage  and 
the  same  is  still  a  lien  upon  the  personal  property  and  may  be  foreclosed  by 
the  mortgagee. 

Appeal  by  tlie  defendant,  Frank  B.  Cooke,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintifiP,  entered  in  tlie  office  of 
the  clerk  of  the  connty  of  Chenango  on  the  17th  day  of  February, 
1905,  upon  the  decision  of  tlie  court  rendered  after  a  trial  at  an 
adjourned  term  of  the  Chenango  Special  Term. 

On  November  11,  1902,  plaintiff,  being  about  to  engage  in  the 
livery  business,  purchased  of  B.  V.  &  T.  A.  Jewell,  of  Mt.  Upton, 
Chenango  connty,  N.  Y.,  certain  horses,  wagons,  harness,  robes, 
blankets  and  a  fur  coat.  In  consideration  thereof  plaintiff  gave  to 
the  said  Jewells  his  promissory  note  for  $800  and  also  a  chattel 
mortgage  upon  said  property,  which  contained  the  following  clause : 
"And  this  mortgage  is  on  the  express  condition  that  if  the  said  Fred 
E.  Shaw  shall  pay  to  the  said  B.  V.  ife  T.  A.  Jewell  the  sum  of 
S800.00  with  interest  thereon  as  follows,  viz. :  Shall  deliver  to  the 
said  B.  V.  &  T.  A.  Jewell  a  first  mortgage  on  1-1  acres  of  land  and 
creamery,  known  as  the  Culver  property,  and  a  mortgage  on  a  farm 
of  200  acres  known  by  the  same  name,  and  there  is  to  be  not  to 
exceed  $1,500.00  encumbrance  on  the  said  200  acres  except  the 
mortgage  to  be  delivered  to  said  Jewells.^  Said  mortgage  is  for 
the  sum  of  $800  and  accrued  interest,  which  the  said  Fred  E.  Shaw 
hereby  agrees  to  pay,  then  this  transfer  to  be  void  and  of  no  effect." 
Thereafter,  on  November  twenty-eighth,  plaintiff  assigned  to  the 
Baid  Jewells  a  certain  bond  and  mortgage,  made  by  Charles  A.  Cul- 
ver and  wife  to  Olney  A.  Gifford,  upon  r^al  estate  as  set  forth  in 
the  clause  of  the  chattel  mortgage  specified,  in  which  there  was 
covenanted  to  be  due  and  owing  the  sum  of  $800.  The  mortgage 
was  not  a  lien  upon  the  200  acres  therein  described  because  the  lien 
thereof  had  been  divested  under  a  foreclosure  sale  of  a  prior  mort- 
gage, and  there  was  no  creamery  standing  upon  the  fourteen-acre 
piece  at  the  time  of  the  sale.  It  is  not  claimed,  however,  that  these 
facts  were  known  to  Shaw,  this  plaintiff,  or  that  there  was  any 
fraud  upon  his  part.  There  was  in  the  assignment  of  the  mort- 
gage no  agreement  on  Shaw's  part  to  pay  the  same.     On  the  same 
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day  said  Jewells,  by  written  instruments,  assigned  the  said  real  prop- 
erty mortgage  and  the  said  chattel  mortgage  and  transferred  the  $800 
note  to  this  defendant  in  consideration  of  $700.  Thereafter  this 
defendant  foreclosed  the  real  estate  mortgage,  upon  which  foreclos- 
ure he  received,  exclusive  of  costs,  a  little  over  $200.  He  then 
seized  and  sold  the  property  covered  by  the  chattel  mortgage. 

PlaintiflE  has  brought  this  action  asking  for  relief  that  the  defend- 
ant account  to  the  plaintiff  for  the  full  and  true  value  of  the  chattel 
mortgaged  property  so  taken  and  sold  by  him  and  that  the  said  chattel 
mortgage  be  decreed  to  have  been  fully  paid  before  said  sale  "  and 
that  if  there  was  any  sum  or  part  thereof  unpaid  at  the  time  of  said 
sale  that  the  value  of  said  property  so  to  be  ascertained  or  so  much 
thereof  as  may  be  necessary  to  be  applied  in  payment  and  extin- 
guishment of  said  debt  secured  by  said  mortgage  so  given  to  B.  V.  & 
T.  A.  Jewell,  if  any  there  be,  that  the  amount  remaining  due  on 
said  mortgage  be  ascertained,  if  any  ;  that  it  be  adjudged  that  this 
plaintiff  may  redeem  on  payment  of  such  amount;  that  the  plain- 
tiff herein  have  judgment  against  said  defendant  for  the  balance, 
together  with  such  other  and  further  relief  in  the  premises  as  may 
be  just  and  equitable,  with  the  costs  of  this  action."  In  the  answer, 
after  certain  admissions  and  denials,  the  giving  of  the  note  and 
the  chattel  mortgage  and  the  real  estate  mortgage  by  the  plaintiflE 
are  alleged  and  their  transfer  to  the  defendant  for  the  sum  of  $700, 
the  foreclosure  of  the  Culver  mortgage,  the  sale  under  the  chattel 
mortgage  for  the  sum  of  $387.51,  and  that  there  remained,  after 
said  sale  under  the  chattel  mortgage,  due  upon  the  plaintiff *8  obliga- 
tion the  sum  of  $424.62.  That  upon  the  foreclosure  of  the  real 
estate  mortgage  there  was  received  the  sum  of  $221.09,  which  leaves 
duo  upon  the  plaintiff's  obligations  the  sum  of  $214.22.  Judgment 
is  demanded  for  such  sum  as  a  counterclaim.  The  action  was 
moved  for  a  trial  at  a  Special  Term  before  a  single  justice.  The 
trial  judge  found  that  the  personal  property  was  transferred  by  said 
Jewells  to  the  plaintiff  in  consideration  of  the  mortgage  upon  the 
Culver  farm  aforesaid  and  that  tlie  note  and  chattel  mortgage  were 
as  security  for  the  transfer  of  said  mortgage ;  that  while  the  said 
mortgage  did  not  answer  the  exact  description  in  the  chattel  mort- 
gage, nevertheless,  it  having  been  tendered  and  received,  constituted 
full  payment  and  satisfaction  thereof,  and   that  the  plaintiff  was 
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entitled  to  recover  from  thb  defendant  the  value  of  the  chattels 
taken  under  the  chattel  mortgage  as  haying  been  wrongfully  taken. 
For  that  value,  to  wit,  the  sum  of  $425,  judgment  was  ordered, 
with  costs  against  the  defendant.  From  the  judgment  entered  upon 
this  decision  the  defendant  has  appealed. 

A,  R.  Otbba  and  Wood  D.  Van  Derwerken^  for  the  appellant. 

Hubert  (7.  Stratton  and  Irvmg  J.  Tillman^  for  the  respondent. 

Peb  Curiam: 

Wlien  the  Culver  mortgage  was  delivered  to  Jewell,  the  chattel 
mortgage  was  not  surrendered.  The  fact  that  the  Culver  mortgage 
was  an  actual  lien  upon  less  land  than  was  understood  and  was, 
therefore,  of  less  value  did  not  come  to  the  knowledge  of  the 
defendant,  as  the  assignee  of  Jewell,  until  about  the  time  of  the 
foreclosure.  Upon  his  representation  of  that  fact  to  the  plaintiflf 
the  plaintiff  recognized  the  chattel  mortgage  as  an  existing  liability 
and  agreed  to  pay  the  balance  thereof,  over  and  above  the  proceeds  of 
the  Culver  mortgage,  and  requested  the  foreclosure  of  the  Culver 
mortgage.  Under  such  circumstances  it  is  wholly  unnecessary  to 
return  the  Culver  mortgage.  Upon  the  evidence  we  are  of  opinion 
that  the  Culver  mortgage  was  not  in  fact  substituted  by  the  parties 
for  the  chattel  mortgage,  and,  therefore,  that  the  chattel  mortgage 
was  still  a  lien  upon  the  property  purchased  by  the  plaintiff. 

The  judgment  should,  therefore,  be  reversed  upon  the  law  and 
facts  and  a  new  trial  granted,  with  costs  to  appellant  to  abide  event. 

All  concurred. 

Judgment  reversed  on  law  and  facts  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 
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James  Clarence  Sinclair,  Appellant,  t;.  Cecil  Campbell  Higoinb, 

Respondent. 

Second  Department,  January  26,  1906. 

Oonyersion  —  when  complaint  states  cause  of  action  for  conyersion  — 
when  question  as  to  whether  moneys  were  turned  over  for  investment 
or  as  loan  is  for  the  jury  —  when  written  evidence  not  conclusive. 

A  complaint  which  alleges  in  substance  that  the  defendant,  acting  as  plaintiff's 
attorney,  induced  him  to  turn  over  moneys  on  a  promise  to  invest  the  same  in 
a  water  company  in  which  the  defendant  was  interested,  which  representa- 
tions were  false,  etc.,  and  that  the  defendant  did  not  so  invest  said  moneys  but 
converted  the  same  to  his  own  use,  can  be  regarded  as  stating  a  cause  of  action 
for  conversion  and  not  for  false  and  fraudulent  representations. 

If  there  is  some  evidence  of  such  promise  to  invest  the  moneys,  it  is  error  to 
dismiss  the  complaint  on  the  ground  that  the  moneys  were  loaned  to  the 
defendant.  It  is  a  question  for  the  jury  as  to  whether  the  moneys  were  turned 
over  for  investment  or  as  a  loan. 

Papers  introduced  in  evidence  and  in  form  evidencing  a  loan  are  not  conclusive. 

Appeal  by  the  plaintiff,  James  Clarence  Sinclair,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Kings  on  the  13th  day  of 
January,  1905,  upon  the  dismissal  of  the  complaint  by  direction  of 
the  court  after  a  trial  at  the  Kings  County  Trial  Term ;  also  from 
an  order  entered  in  said  clerk's  office  on  the  11th  day  of  January, 
1905,  denying  the  plaintiff's  motion  for  a  new  trial,  and  also  from 
an  order  entered  in  said  clerk's  office  on  the  28th  day  of  January, 
1905,  granting  tlie  defendant  an  extra  allowance  of  costs. 

The  complaint  in  this  action  provides  as  follows : 

"  I.  At  all  the  times  hereinafter  mentioned,  defendant  was  and 
now  is,  an  attorney  and  counsellor  at  law  of  the  State  of  New  York, 
with  an  office  at  Nos.  63  and  65  Wall  street,  in  the  City  of  New 
York,  Manhattan  Borough. 

"II.  In  September,  1900,  and  for  several  months  prior  thereto, 
defendant  was  the  legal  adviser  of  plaintiff,  and  undertook  to  and 
did  advise  plaintiff  in  respect  of  the  investment  of  plaintiff's  moneys. 

"  III.  In  September,  1900,  plaintiff  was  only  26  years  of  age, 
and  defendant  more  than  40  years  of  age. 

"  IV.  In  September,  1900,  defendant,  while  acting  in  the  capao- 
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ity  of  attorn€y  and  legal  adviser  of  plaintiff,  falsely  and  fraudti- 
lently  represented  to  plaintiff  that  he  was  interested  in  and  about 
to  acquire  control  of  a  large  water  company  in  the  County  of  West- 
chester, in  the  City  of  New  York,  in  the  State  of  New  York,  and 
in  order  to  procure  from  plaintiff  the  sum  of  Ten  Thousand 
($10,000.00)  Dollars  more  particularly  referred  to  hereafter,  falsely 
and  fraudulently  represented,  promised  and  agreed  that  upon  the 
delivery  of  said  sum  of  Ten  Thousand  ($10,000.00)  Dollars  by  plain- 
tiff to  defendant,  defendant  would  immediately  invest  the  said  Ten 
Thousand  ($10,000.00)  Dollars  in  said  water  company  and  obtain 
control  thereof  for  the  benefit  and  profit  of  plaintiff. 

"V.  In  sole  reliance  upon  said  promise,  representation  and 
agreement  as  aforesaid,  plaintiff  delivered  to  defendant  the  sum 
of  Ten  Thousand  ($10,000.00)  Dollars  by  check,  of  which  the 
following  is  a  true  and  correct  copy :     *    *    * 

"  VI.  Defendant  at  the  time  of  the  making  of  said  representa- 
tions, promises  and  agreements,  and  at  the  time  of  the  procurement 
of  said  moneys,  was  not  interested  in  any  water  company  in  the 
County  of  Westchester,  in  the  City  and  State  of  New  York,  or  else- 
where, nor  was  the  defendant  about  to  acquire  control  of  a  water 
company  in  the  County  of  Westchester  in  the  City  and  State  of  New 
York  or  elsewhere,  nor  did  the  defendant  invest  said  Ten  Thousand 
($10,000)  Dollars  in  said  water  company  or  in  any  other  matter,  but 
fraudulently  converted  the  said  Ten-  Tliousand  Dollars  to  his  own 
use. 

"VII.  At  various  times  between  September,  1900,  and  the  com- 
mencement of  this  action,  plaintiff  demanded  the  return  of  said  Ten 
Thousand  Dollars,  but  defendant  at  all  times  refused  to  return  said 
Ten  Thousand  Dollars,  falsely  and  fraudulently  representing  to 
plaintiff  that  he  had  invested  said  Ten  Thousand  Dollars  in  the 
manner  represented,  promised  and  agreed  to  by  him,  and  in  order  to  . 
deeeive  plaintiff  and  prevent  him  from  enforcing  his  legal  remedies 
in  respect  of  the  said  Ten  Thousand  Dollars  fraudulently  delivered 
to  plaintiff  a  series  of  promissory  notes  each  in  the  sum  of  Twenty 
Thousand  Dollars  indorsed  by  one  Louis  B.  Jennings,  conspiring^ 
with  defendant  to  unlawfully  obtain  said  Ten  Thousand  Dollars 
from  plaintiff.     *    *    * 

"  VIIL  As  pretended  security  for  the  return  of  said  Ten  Thou- 
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sand  Dollars  defendant  delivered  to  plainti£E  first  mortgage  &%  gold 
bonds  *  *  *  in  Tinten  Manor  Water  Company  of  the  pre- 
tended value  of  $10,0§aOO. 

"  TJpon  information  and  belief,  Tinten  Manor  Water  Company  is 
absolutely  and  in  all  respects  insolvent,  and  the  said  bonds  are  and 
each  of  them  is  in  all  respects  valueless,  and  defendant  well  knew 
at  the  time  of  the  delivery  of  said  bonds  to  plaintiff,  that  said  bonds 
were  and  each  of  them  was  of  no  value.     *    *     * 

"  IX.  Defendant  at  the  time  of  said  representations  and  procure- 
ment of  said  moneys,  was  and  now  is,  absolutely  and  in  all  respects 
insolvent.  Tlie  following  is  a  true  and  correct  copy  of  the  judg- 
ment docketed  against  defendant  in  the  office  of  the  Clerk  of  the 
County  of  New  York,  City  of  New  York.    *    *    * 

^^  X.  Defendant  well  knew  at  the  time  he  made  said  representa- 
tions, promises  and  agreements  that  he  did  not  intend  to  return  said 
$10,000.00  and  did  not  intend  to  invest  $10,000.00  in  said  water 
company  or  elsewhere,  but  defendant  procured  said  $10,000.00  for 
the  purpose  of  converting  same  to  his  own  use. 

"  XI.  Plaintiff  relied  upon  said  representations  made  by  defend- 
ant as  aforesaid,  and  believed  them  to  be  true,  and  except  for  said 
representations  would  not  have  delivered  said  Ten  Thousand  Dollars 
to  defendant. 

"  Wherefore^  plaintiff  demands  judgment  against  defendant  for 
the  sum  of  Ten  Thousand  Dollars,  with  interest.     *    *    *  " 

/.  R.  Odwnd  [/SI  S.  Myers  with  him  on  the  brief],  for  the 
appellant. 

Framk  E.  BlackweU^  for  the  respondent. 

Fkb  Cubiam  : 

If  th'e  action  is  capable  of  being  regarded  only  as  a  suit  to  recover 
damages  for  false  and  fraudulent  representations,  the  reasons  given 
by  the  learned  trial  judge  in  support  of  his  disposition  of  the  case 
might  be  deemed  satisfactory.  It  seems  to  us,  however,  that  it  may 
fairly  be  viewed  as  an  action  for  conversion,  based  on  the  alleged 
promise  of  the  defendant  to  invest  the  plaintiff's  $10,000  for  him  in 
a  water  company,  his  acknowledged  failure  to  do  so,  and  his  reten- 
tion of  the  nioney  to  his  own  use.    Certainly  there  is  some  evidence 
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of  such  a  promise ;  the  defendant  admits  that  he  did  not  invest  the 
monej  for  the  plaintiff  at  all ;  and  his  assertion  that  it  was  a  loan  is 
au  implication,  if  any  further  evidence  than  his  failure  to  return  it 
were  needed,  that  he  has  applied  the  money  to  his  own  purposes. 
We  think  there  was  a  question  for  the  jury  and  that  the  complaint 
should  not  have  been  dismissed.  The  judge  was  not  authorized  to 
decide  as  matter  of  fact  that  the  transaction  was  in  reality  a  loan,  in 
view  of  the  plain tifFs  testimony  tending  to  show  that  such  was  not- 
its  true  character ;  the  circumstance  that  the  form  of  the  papers 
indicated  a  loan  was  not  conclusive. 

The  plaintiff  appears  to  have  fared  rather  hardly  in  this  litiga- 
tion. He  has  parted  with  $10,000,  without  receiving  any  value  for 
it,  to  a  stranger  who  makes  no  substantial  excuse  or  apology  for  not 
repaying  the  money  and  who  has  succeeded  in  imposing  a  penalty 
of  $250  upon  the  plaintiff  in  the  shape  of  an  additional  allowance 
by  way  of  costs  for  trying  to  get  it  back. 

The  judgment  and  both  orders  should  be  reversed. 

Present  —  Jenks,  Hooeeb,  Rich  and  Millee,  J  J. 

Judgment  and  orders  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


John  M.  Boweks,  as  Receiver  of  the  Mekoantilb  Ceedit  Guaean- 
TEB  CoMFAi9Y  OP  New  York,  Respondent,  v.  William  H.  Male, 
SiEGMUND  J.  Baoh  and  Others,  Appellants,  Impleaded  with 
James  W.  Hinckley  and  John  Fitzgerald. 

First  Department,  January  26,  1906. 

Corporation— liability  of  directors  of  credit  insiirance  corporation  for 
iiiTetting  fbnds  of  eaid  corporation  in  worthless  stock  of  another  cor- 
poration—  when  receiver  of  such  corporation  not  estopped  by  action  of 
stockholders  authorizing^  such  inyestment. 

Action  by  the  receiver  of  an  insolvent  credit  insurance  company  against  its 
directors  personally  to  recover  sums  alleged  to  have  been  wasted  by  the  defend- 
ants in  the  purchase  of  the  worthless  stock  of  another  corporation  under  the 
ooDtrol  of  said  corporation. 

A.PP.  Div.— Vol.  CXI.        U 
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The  facts,  in  brief,  were  as  follows: 

The  credit  insurance  corporation  doing  a  losing  business  becaoie  unabld  to  report 
the  surplus  required  by  the  statutes  of  other  States  to  entitle  it  to  do  business 
in  such  States.  In  order  to  satisfy  the  requirements  as  to  said  surplus,  a  plan 
was  devised  to  reduce  the  capital  stock  which  in  said  States  was  treated  as  a 
liability  and  to  create  a  surplus  to  be  made  up  by  the  converdon  of  a  portion 
of  its  capital  into  surplus  through  the  retirement  and  cancellation  of  an  equal 
amount  of  stock,  and  by  the  raising  of  a  further  sum  in  cash.  This  plan  was 
sanctioned  by  the  stockholders  at  a  regular  meeting,  at  which  the  formation 
of  a  corporation  was  authorized,  to  be  called  the  '*  Reserve  Company,"  with  a 
capital  through  which  the  surplus-  of  the  credit  insurance  company  should  bo 
increased.  The  purchase  of  stock  of  said  Reserve  Company  was  authorized 
but  it  was  provided  by  the  stockholders  that  stock  so  purchased  should  not 
appear  as  an  asset.  The  said  Reserve  Company  was  formed,  but  it  was  found 
impossible  to  dispose  of  any  of  its  stock  in  open  market,  and  the  only  asset  of 
said  company  was  an  agreement  made  between  the  credit  insurance  company 
and  one  Smith,  by  which  the  latter  was  to  pay  the  former  |50,000  for  full-paid 
stock  to  be  canceled  on  delivery  and  |50,000  balance  in  installments,  in  con- 
sideration of  which  payments  the  insurance  company  agreed  to  pay  Smith 
or  his  assigns  |1  for  each  $1,000  of  insurance  in  force  on  its  books  at  certain 
periods.  The  said  agreement  further  provided  that  said  Smith,  or  his  assigns, 
was  only  entitled  to  such  payment  in  proportion  to  the  sums  advanced  by 
him,  and  that  a  failure  on  his  part  to  advance  the  sums  should  only  operate  to 
forfeit  his  right  to  said  payment.  This  contract  was  assigned  by  Smith  to 
the  Reserve  Company.  Smith  became  the  owner  of  the  entire  stock  of  the 
Reserve  Company  on  the  aitoignment  of  the  contract,  and  the  Reserve  Company 
agreed  to  hold  Smith  harmless  from  all  liability  to  the  insurance  company,  and 
thereafter  said  insurance  company  did  release  said  Smith  from  liability  on 
said  contract.  Smith  thereupon  reassigned  the  capital  stock  of  the  Reserve 
Company  to  said  company  in  consideration  of  its  agreement  to  hold  him 
harmless. 

As  said  transactions  did  not  enable  the  insurance  company  to  report  a  safflcient 
surplus  to  do  business  in  other  States,  the  defendant  directors  subaeribed  for 
and  bought  $30,000  worth  of  stock  of  the  Reserve  Company,  borrowing  the 
money  to  pay  therefor.  Thereafter  the  defendant  directors  authorized  the 
purchase  by  the  insurance  company  of  the  stock  of  the  Reserve  Company, 
which  was  carried  out  by  the  purchase  of  the  stock  held  by  the  defendants. 
Other  transactions  of  the  same  nature  were  carried  out  by  the  defendants  as 
.particularly  set  forth  in  the  opinion. 

HMf  that  the  defendants  were  personally  liable  to  the  receiver  of  said  insurance 
company  for  sums  squandered  in  the  purchase  of  said  stock  of  said  Reserve 
Company  known  by  them  to  be  worthless; 

That  said  directors  were  not  relieved  from  said  personal  liability  by  reason 
of  the  resolution  of  the  stockholders  of  said  insurance  company  author- 
izing the  formation  of  said  Reserve  Company  and  the  purchase  of  the  stock 
thereof; 
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That  said  defendants  were  not  relieved  from  personal  liability  by  reason  of  a 
resolution  of  the  stockholders  of  said  insurance  company  nitifying  the  acts  of 
said  directors  in  purchasing  said  stock  when  said  directors  had  control  of  said 
meeting  by  controlling  the  majority  of  the  stock  in  person  or  by  proxy. 

Houghton,  J.,  dissented. 

Separate  appeals  by  the  defendant  William  H.  Male  aiul  by 
the  defendants  Sieginimd  J.  Bach  and  others  from  a  judgment  of 
the  Supreme  Court  in  favor  of  tlie  plaintiff  and  against  the  said 
defendants,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  lith  day  of  January,  1904,  upon  the  report  of  a 
referee,  as  amended  by  an  order  entered  in  said  clerk's  office  on  the 
9th  day  of  May,  1904,  with  notice  of  an  intention  on  the  part  of 
the  defendant  William  H.  Male  to  bring  up  for  review  upon  such 
appeal  an  order  entered  in  said  clerk's  office  on  the  16th  day  of 
December,  1904,  granting  the  plaintiff  an  extra  allowance. 

By  the  judgment  appealed  from  the  complaint  was  dismissed  as 
to  the  defendants  Hinckley  and  Fitzgerald,  and  from  that  portion 
of  the  judgment  the  appellants  other  than  William  H.  Male  do  not 


WiUiam  J.  CurtiSy  for  the  appellant  Male. 

Charles  A.  Collin^  for  the  appellants  Bach  and  others, 

George  Zahriskiey  for  the  respondent. 

Judgment  affirmed,  with  costs,  on  the  opinion  of  the  referee; 
Houghton,  J.,  dissenting. 

The  following  is  the  opinion  of  the  referee : 

Odell,  Eef  eree : 

The  plaintiff  sues  as  receiver  of  the  Mercantile  Credit  Guarantee 
Company  of  New  York.  The  defendants  were  directors  of  that 
company,  and  in  the  complaint  they  are  charged  with  having,  on  or 
about  the  27th  of  October,  1896,  misapplied  and  wasted  $30,000  of 
the  funds  of  the  company  in  the  purchase  of  300  shares  of 
the  worthless  stock  of  a  corporation  known  as  the  Reserve  Com- 
pany, to  the  damage  of  the  first-named  company,  its  stockholders 
and  creditors.  In  some  respects  the  case  is  a  peculiar  one,  and  a 
statement  of  the  facts  at  some  length  is  necessary  to  an  understand- 
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ing   of    the   claim  that   is   made   and  tlie  grounds  on  whieli  the 
defendants  deny  their  liability. 

The  Mercantile  Credit  Guarantee  Company  was  a  New  York 
corporation,  organized  in  December,  1892,  as  a  credit  insurance 
company,  or  (as  the  president  puts  it)  "  a  protection  to  a  merchant 
against  excessive  and  unlooked-for  losses."  It  had  a  capital  of 
$250,000,  all  of  which  was  paid  in  in  cash  within  two  years  from 
its  creation.  It  did  business  in  other  States  than  New  York,  and 
at  the  close  of  the  year  1894  it  had  risks  outstanding  amounting  to 
$5,134,084,  the  premiums  on  \vhich  had  amounted  to  $165,450.64. 
/By  the  authorities  of  Ohio  the  company  was  ranked  as  an  insurance 
company,  and  was,  therefore,  required,  as  a  condition  of  doing  busi- 
ness in  that  State,  to  comply  with  the  requirements  of  the  Ohio 
Insurance  Law  and  maintain  a  surplus  or  "reserve"  equal  to  fifty 
per  cent  of  the  premiums. for  insurance  in  force  at  the  end  of  each 
year  when  it-made  its  annual  report.  Substantially  the  same  demand 
was  made  by  the  authorities  of  other  States.  The  Mercantile  Com- 
pany was  not  able  to  exhibit  the  required  surplus  at  the  close  of 
1894.  The  year  had  been  a  disastrous  one.  The  company  had  paid 
losses  amounting  to  upwards  of  $166,000,  and  its  surplus,  as  reported 
to  the  directors  on  January  10,  1895,  was  only  $10,834.07.  The 
situation  was  a  serious  one,  and  the  stockholders  were  called  together 
on  December  5,  1894,  "to  consider  such  matters  as  will  be  presented 
for  their  action,"  including  a  proposed  reduction  of  the  capital  stock 
and  a  proposed  increase  of  the  company's  surplus.  At  that  meet- 
ing a  plan  was  approved  and  adopted  which  provided  for  the  follow- 
ing :  First  The  formation  of  a  company  to  be  called  the  "  Reserve 
Company,"  with  a  cash  capital  of  $100,000,  through  or  by  means  of 
which  the  surplus  of  the  Mercantile  Company  should  be  increased 
by  that  amount.  Second.  The  exchange  by  stockholders  of  the 
Mercantile  Company  of  500  shares,  par  value  $50,000,  of  its  stock 
for  500  shares,  par  value  $50,000,  of  the  stock  of  the  Reserve  Com- 
pany. Third.  The  reduction  of  the  capital  stock  of  the  Mercantile 
Company  by  500  shares,  the  $50,000  represented  by  said  shares  to 
"constitute  a  surplus  applicable  to  the  liabilities"  of  the  company. 
Fourth.  The  acquisition  by  the  Mercantile  Company,  through  a 
contract  with  the  Reserve  Company,  or  other  party,  of  the  600 
shares  of  Mercantile  Company's  stock  received  by  the  Reserve  Corn- 
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pany  in  exchange  for  its  own  stock,  and  tlie  cancellation  of  said 
shares,  whereby  the  proposed  reduction  of  the  capital  stock  of 
the  Mercantile  Company  would  be  accomplished.  Fifth,  A  con- 
tract between  the  Mercantile  Company  and  the  Reserve  Company 
or  other  parties  "  for  the  purpose  of  establishing  a  surplus  fund  for 
said  (the  Mercantile)  company  of  one  hundred  thousand  dollars  on 
such  terms  as  by  the  board  of  directors  may  be  determined  to  be 
for  best  interests  of  this  company."  At  the  same  meeting  a  resolu- 
tion was  adopted  by  which  the  board  of  directors  were  "  authorized 
and  instructed  at  their  pleasure  and  whenever  they  deem  it  to  be 
to  the  interest  of  the  company  to  do  so,  to  purchase  or  buy  from 
any  source  obtainable  stock  of  the  Reserve  Company  of  New 
York,  at  a  price  not  above  the  par  rvalue  of  said  stock,  and  the 
money  used  in  the  purchase  of  said  stock  shall  be  deducted  from 
the  reserve  or  surplus  of  this  company  over  and  above  its  capital, 
*  *  *  and  the  stock  so  purchased  shall  not  appear  as  an  asset 
of  the  company."  To  this  resolution  the  defendants  appeal  as  a 
justification  or  partial  justification  of  their  action  in  making  the 
purchase  of  stock  alleged  in  the  complaint. 

'  Following  this  stockholders'  meeting,  and  on  the  twenty-eighth  of 
December,  the  "  Reserve  Company  "  was  created,  with  a  share  capi- 
tal of  $100,000,  for  the  single  purpose  of  furnislnng  the  Mercantile 
Company  with  a  reserve  or  su^rplus.  It  was  organized  by  the 
Mercantile  Company  and  was  entirely  under  its  control.  On  the 
3lst  of  December,  1894,  an  agreement  was  made  between  the 
Mercantile  Company  and  William  Bro  Smith  by  which  Smith 
agreed  to  pay  to  the  company  $50,000  of  its  full  paid  stock  (such 
stock  to  be  canceled  on  delivery)  and  the  sum  of  $50,000  in  cash  in 
instalments  on  March  first,  July  first  and  October  first.  In  con- 
sideration of  these  payments  the  company  agreed  to  pay  to  Smith 
or  his  assigns  "  the  sum  of  one  dollar  for  each  one  thousand  dollars 
of  insurance  in  force  on  the  books  of  the  said  The  Mercantile  Credit 
Guarantee  Company  at  its  home  office  in  New  York  on  the  first  day 
of  January,  One  thousand  eight  hundred  and  ninety-five,  and  on 
each  succeeding  first  day  of  January  during  the  continuance  of  this 
contract,  such  payments  to  be  made  in  equal  monthly  instalments 
on  the  first  day  of  each  month  in  the  year  next  succeeding  the 
first  day  of  January  on  which  they  are  figured."     Among  other 
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provisions  and  stipulations  of  the  said  agreement  was  the  follow- 
ing: "It  is  further  mutually  agreed  that  the  said  William  Bro 
Smith,  his  executors,  administrators  or  assigns,  shall  only  be  enti- 
tled to  the  proportion  of  the  said  one  dollar  per  thousand  herein- 
before specified  to  be  paid  as  the  amount  paid  shall  bear  to  the 
said  sum  of  one  hundred  thousand  dollars,  until  the  said  one  hun- 
dred thousand  dollars  shall  be  fully  paid  as  hereinbefore  specified, 
and  a  failure  on  the  part  of  the  said  William  Bro  Smith,  his  execu- 
tors, administrators  or  assigns,  to  pay  said  one  hundred  thousand 
dollars  at  the  time  and  in  the  manner  hereinbefore  specified  shall 
only  operate  to  forfeit  the  right  to  said  payment  in  said  propor- 
tion." On  the  loth  of  January,  1895,  this  agreement  was  assigned 
by  Smith  to  the  Reserve  Company  in  consideration  of  the  issuance 
to  him  of  that  company's  entire  capital  stock,  the  Reserve  Com- 
pany undertaking  to  hold  him  harmless  from  all  liabiHty  under 
or  upon  the  said  agreement  and  to  procure  for  him  from  the 
Mercantile  Company  a  full  release  from  such  liability.  On  the 
same  day  the  Mercantile  Company,  by  a  written  instrument,  to 
which  the  Reserve  Company  and  Smith  were  parties,  did  fully 
release  Smith  from  such  liability  and  accept  the  Reserve  Company 
as  the  contracting  party  in  his  stead.  Thereupon  Smith  transferred 
to  the  Reserve  Company  the  whole  of  tlie  stock  which  had  been 
issued  to  him  as  the  consideration  for  the  assignment  of  the  said 
agreement.  On  or  about  the  twenty-eighth  of  January  the  stock- 
holders of  the  Mercantile  Company  delivered  to  the  Reserve  Com- 
pany twenty  per  cent  (amounting  to  500  shares)  of  tlieir  holdings  of 
stock  of  the  Mercantile  Company  and  received  therefor  an  equal 
number  of  shares  of  stock  of  the  Reserve  Company.  The  ^id  500 
shares  were  then  surrendered  to  the  Mercantile  Company  in  partial 
performance  of  the  Smith  agreement  and  were  canceled.  The 
results  of  these  several  transactions  were  that  the  stock  of  the  Mer- 
cantile Company  was  reduced  to  $200,000,  its  surplus  or  reserve 
was  increased  by  $50,000,  and  each  of  its  stockholders  became  a 
stockholder  of  the  Reserve  Company. 

The  Mercantile  Company  was  not  yet  in' a  condition  to  report  a 
reserve  sufiicient  to  satisfy  the  requirements  of  Ohio  and  other 
States.  The  time  to  ii^et  together  such  a  reserve  was  extended  by 
Ohio  and  Illinois  to  July  tenth.     The  Smith  agreement  provided 
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for  the  pajment  of  $17,000  on  March  first  and  of  a  like  sum  on 
July  first.  These  payments  liad  been  assumed  by  the  Reserve  Com- 
pany, but  on  July  ninth  neither  had  been  made  —  the  Reserve  Com- 
pany not  having  been  able  to  dispose  of  any  of  its  stock,  except  a 
single  share,  and  so  being  utterly  without  means  to  further  perform 
the  said  agreement.  In  this  emergency  the  defendants  Male,  Deen, 
Bach,  Herzig  and  Smith,  who  were  stockholders  and  directors  of 
the  Mercantile  Company  and  members  of  its  executive  committee, 
came  to  the  company's  rescue.  They  subscribed  for  or  purchased 
at  par  300  sliares  ($30,000)  of  the  stock  of  the  Reserve  Company 
and  paid  therefor  with  money  borrowed  for  the  purpose  from  the 
Phenix  Bank.  This  sum  was  at  once  paid  over  to  the  Mercantile 
Company  on  account  of  the  Bro  Smith  agreement,  and  made  up 
the  required  reserve.  No  certificates  were  issued  by  the  Reserve 
Company  for  the  said  300  shares  until  about  the  ninth  of  September, 
and  the  $30,000  was  deposited  in  the  Phenix  Bank,  and  a  certificate 
of  deposit  was  given  therefor  to  the  Mercantile  Company  "  Payable 
on  the  return  of  this  certificate  to  the  order  of  the  oflScers  of  said 
company  duly  approved  by  three  "  of  the  five  purchasers  of  said  stock. 
Satisfactory  reports,  showing  the  required  reserve,  having  been 
made  in  Ohio  and  other  States,  action  was  taken  by  the  directors  of 
the  Mercantile  Company  to  relieve  the  five  parties  named  above 
from  the  liability  incurred  by  them  in  the  purchase  of  the  said  300 
shares.  On  the  1st  of  August,  1895,  at  a  directors'  meeting  at 
which  Deeh,  Male,  Ilerzig,  Smith,  Berry  and  Fitzgerald  were 
present,  a  resolution  was  adopted  authorizing  and  directing  the 
officers  of  the  company  to  purchase  at  a  price  not  above  par  $5,000 
of  the  stock  of  the  Reserve  Company  "  in  accordance  with  the 
authority  and  instructions  given  by  the  stockholders  at  their  meeting 
of  December  5th,  1894."  At  a  meeting  held  on  September  fifth, 
at  which  Deen,  Male,  Bach,  Smith,  Fitzgerald  and  Berry  were 
present,  a  similar  resolution  was  adopted  authorizing  the  purchase 
of  $10,000  of  the  said  stock.  At  a  meeting  held  on  October  third, 
at  which  Deen,  Male,  Ilerzig,  Smith,  Fitzgerald  and  Berry  were 
present,  a  similar  resolution  was  adopted  authorizing  the  purchase 
of  $15,000  of  the  said  stock.  Purchases  of  Reserve  Company  stock 
were  made  pursuant  to  the  said  resolutions,  and  the  stock  purchased 
was  the  300  shares  subscribed  for  by  Deen  and  his  four  associates. 


Digitized  by 


Google 


216  Bowers  v,  Male. 


First  Department.  January,  1906.  [Vol.  111. 

At  the  close  of  the  year  1895  the  Mercantile  Company  found 
itself  in  the  same  condition  as  at  the  close  of  the  preceding  year, 
that  is,  unable  to  report  a  sufficient  surplus  to  the  States  in  the  west. 
It  had  the  300  shares  of  Eeserve  stock,  but  at  their  meeting  of 
December  5,  1894,  the  stockholders  had,  for  a  reason  not  explained, 
declared  that  any  of  that  stock  that  might  be  purchased  by  the 
directors  should  "  not  appear  as  an  asset  of  the  company ; "  hence 
it  was  not  available  in  computing  a  surplus.  Therefore  a  sale  of 
the  stock  was  resorted  to.  The  same  five  gentlemen  who  had  sub- 
scribed for  it  in  July  now  purchased  it  from  the  Mercantile  Com- 
pany, again  borrowing  the  necessary  moneys  from  the  Phenix 
Bank,  and  the  $30,000  paid  for  it  was,  on  December  thirtieth, 
deposited  in  bank  as  before  by  the  Mercantile  Company,  and  a 
certificate  of  deposit  was  issued  by  the  bank  payable  to  the  order 
of  the  company  "approved  by  either  three  of  the  executive  com- 
mittee," which  consisted  of  the  five  purchasers  and  the  defendant 
Hinckley.  Reports,  showing  a  fifty  per  cent,  premium  reserve, 
were  then  made  to  Ohio  and  other  States.  In  completion  of  the 
transaction  the  300  shares,  which  seem  to  have  then  stood  in  the 
name  of  C.  Vincent  Smith,  treasurer,  were  assigned  to  the  several 
purchasers  —  to  Male  100,  and  to  Deen,  Bach,  Herzig  and  Smith 
50  each  —  and  certificates  were  issued  to  them  therefor. 

On  February  5,  1896,  a  meeting  of  the  directors  was  held,  at 
which  Deen,  Bach,  Herzig,  Berry  and  Smith  were  present,  and  a 
resolution  was  presented  authorizing  the  oflicers  of  the  company  to 
purchase  at  a  price  not  above  par  $30,000  of  the  stock  of  the 
Reserve  Company,  "  in  accordance  with  the  authority  and  instruc- 
tions given  by  the  stockholders  at  their  meeting  of  December  5th, 
1894."  The  record  does  not  show  what  action,  if  any,  was  taken 
by  the  board,  but  all  parties  have  assumed  that  the  resolution  was 
duly  adopted.  What  was  done  in  execution  of  it  is  the  reason  for 
this  action. 

It  is  alleged  in  the  complaint  that  the  300  shares  were  purchased 
by  or  for  the  Mercantile  Company  on  the  twenty-seventh  of  Octo- 
ber. My  conclusion  is,  after  a  careful  study  of  the  confused,  con- 
tradictory and  impossible  testimony  relating  to  the  transaction  that 
the  purchase  was  in  fact  made  about  the  third  of  March.  On  that 
day,  according  to  the  books  of  the  Mercantile  Company,  the  com- 
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pany  loaned  to  the  defendant  Berry  the  sum  of  $30,000,  taking  his 
note  tlierefor  payable  on  demand  with  five  per  cent  interest,  and  as 
collateral  300  shares  of  Reserve  Company  stock.  Berry  was  the 
brother-in-law  of  Mr.  Deen,  the  president  of  both  companies.  He 
was  in  no  business,  and  he  testified  that  his  "  means "  at  the  time 
referred  to  did  not  amount  to  $5,000.  When  called  as  a  witness 
by  the  plaintiff  he  admitted  his  signature  to  the  note  and  his  indorse- 
ment on  the  company's  check,  but  could  not  tell  what  was  done 
with  the  money  nor  where  the  collateral  came  from,  nor  whether  the 
loan  had  been  paid  nor  any  other  fact  or  incident  connected  with  the 
transaction.  Later  in  the  case,  when  examined  by  his  own  counsel, 
lie  testified  that  he  "made  a  loan  from  the  company,  or  they  took 
my  note  and  I  took  the  stock  —  three  hundred  shares ;  '*  that  he 
bought  the  stock  from  the  Mercantile  Company ;  that  he  "  wanted 
the  stock  and  bought  it ; "  that  he  did  not  purchase  it  from  the 
company,  but  from  Deen,  Male,  Bach,  Herzig  and  Smith  ;  that  he 
paid  no  consideration  for  it ;  that  it  was  transferred  to  him  without 
consideration,  and  that  he  turned  it  over  to  the  Mercantile  Company. 
He  also  testified  that  he  gave  up  the  check  for  $30,000  to  one  of 
the  officers  of  the  company,  and  that  he,  personally,  "  never  got  a^^ 
dollar"  of  it.  This  portion  of  his  testimony  is  true,  for  the  proofs 
show  that  what  happened  was  as  follows :  On  the  3d  of  March, 
1896,  the  certificate  of  deposit  for  $30,000,  dated  December  30, 
1895,  was  returned  to  the  Phenix  Bank,  approved  by  Herzig,  Male 
and  Bach,  three  of  the  executive  committee  named  in  it,  and  the 
Mercantile  Company  was  credited  with  that  sum  in  its  account.  On 
the  same  day  the  Mercantile  Company  made  its  check  on  the  Phe- 
nix Bank  to  the  order  of  Berry.  It  was  indorsed  by  him  in  blank 
and  delivered  to  the  company,  and  was  used  on  that  day  to  pay  oflE 
the  loans  made  by  the  bank  to  Deen  and  his  associates,  with  which 
they  purchased  the  300  shares  from  the  company  on  December  30, 
1895.  On  the  following  day  (March  fourth)  the  executive  commit- 
tee held  a  meeting  —  Bach,  Male,  Herzig,  Deen  and  Smith  being 
presents  and  the  minutes  show  as  follows :  "  It  was  moved,  seconded 
and  earned  that  a  demand  loan  be  made  to  Oliver  F.  Berry  of 
$30,000,  secured  by  stock  of  the  Reserve  Company."  The  transfers 
of  the  300  shares  by  these  five  gentlemen  to  Berry  are  dated  the 
twenty-sixth  of  March.     The  testimony  of  Mr.  Deen  is  that  the  300 
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shares  were  "  practically  purchased  "  by  the  Mercantile  Company  in 
March ;  that  Berry  never  applied  to  the  company  for  a  loan  ;  tliat 
he  made  the  loan  and  gave  the  note  at  his  (Deen's)  request ;  that 
the  purchase  took  the  form  of  a  loan  ratlier  than  of  an  absolute  pur- 
chase "  solely  for  the  convenience  of  the  accounts  of  the  company  ; " 
that  it  was  carried  as  a  loan  in  the  name  of  Berry  "  for  the  conven- 
ience of  keeping  the  matter  alive  on  our  books ;"  tliat  Berpy  "was 
earned  on  our  books  as  owing  the  company  $30,000  for  the  sole 
purpose  of  keeping  the  transaction  alive  pending  negotiations  which 
we  were  having,  increasing  the  capital  stock  or  for  the  sale  of 
the  business  to  the  Ocean  or  the  other  company  ; "  that  "  it  was  the 
idea  of  myself  that  it  was  better  to  carry  it  that  way  than  to  thor- 
oughly liquidate  it  through  the  books  of  the  company,"  and  that 
the  check  given^to  Berry  "was  cashed,  and  the  proceeds  were  used 
to  pay  for  the  stock  which  was  bought  from  the  gentlemen  by 
whom  it  was  transferred  to  Mr.  Berry  to  make  the  loan." 

From  the  foregoing  it  plainly  appears  that  the  only  parties  bene- 
fited by  the  alleged  loan  were  the  parties  who  authorized  it  and  who 
owned  the  stock  which  the  money  was  "  loaned  "  to  purchase. 

In  the  journal  of  the  Mercantile  Company,  under  date  of  Octo- 
ber 27,  1896,  appears  the  following  entry:  "Suspense  Acct. — 
To  Loan  Acct. :  For  300  shares  Reserve  Co.  stock  collateral  to 
O.  F.  Berry's  loan  dated  March  3,  1896.  Purchased  froin  him  at 
par,  $100  per  share,  in  accordance  with  resolution  of  the  Board  of 
Directors  adopted  at  meeting  held  Wednesday,  February  5, 1890  — 
$30,000."  There  is  no  evidence  showing  nor,  as  I  understand  it,  is 
it  pretended  by  any  party,  that  any  purchase  of  this  stock  by  the 
company  from  Berry  was  ever  in  fact  made  or  was  ever  the  subject 
of  agreement  on  negotiation  or  consideration  in  any  form  between 
Berry  and  the  company,  or  that  Berry  was  in  any  manner  informed 
that  the  company  had  assumed  to  take  over  the  stock  in  satisfaction 
of  his  note.  His  testimony  is  that  he  had  nothing  to  do  with  nego- 
tiating the  loan ;  that  he  didn't  know  who  paid  it  off  ;  that  he  don't 
know  how  it  was  paid  off ;  that  he  don't  know  when  it  was  paid  off 
he  presumes  it  was  paid  because  he  "  never  heard  anything  from  it." 
This  goes  to  confirm  what  has  been  before  said  in  substance  —  that 
Berry  was  a  mere  convenience,  lending  himself  at  the  request  of 
his  brother-in-law,  the  president  of  the  Mercantile  Company,  and' 
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having  no  interest  whatever  in  the  transaction  of  the  third  of  March, 
and  that  the  real  parties  to  that  transaction  were  the  five  owners  of 
the  300  shares  of  stock  and  the  company  whose  money  paid  them 
for  it  at  par. 

The  directors  of  the  Mercantile  Company  met  on  the  5th  of 
November,  1896.  AH  of  the  defendants  except  Fitzgerald  were 
present.  "  The  president  reported  that  in  pursuance  to  a  resolution 
of  the  board  of  directors  of  Feby.  5th,  1896,  under  authority 
given  by  the  stockholders  at  their  meeting  of  Dec.  5th,  1894, 
he  had'purchased  300  shares  of  the  Reserve  Company's  stock  at 
par.  On  motion,  the  action  of  the  president  in  the  purchase  of  this 
stock  was  and  the  same  is  hereby  ratified  and  approved."  The 
annual  meeting  of  tlie  stockholders  of  the  company  was  held  on 
February  4,  1897.  Thirteen  hundred  and  sixty-two  of  the  2,000 
shares  of  stock  were  represented.  The  minutes  show  as  follows : 
"  It  was  moved,  seconded  and  carried  — Resolved,  that  all  acts  of 
the  Board  of  Directors  and  its  Executive  Committee  for  the  past 
year  be  approved  and  confirmed."  In  March  or  April,  1897,  the 
Mercantile  Company  sold  its  business  to  the  Ocean  Accident  and 
Guaranty  Company,  an  English  corporation,  and  went  into  liquida- 
tion. In  August  of  the  same  year  judgment  dissolving  the  company 
and  appointing  the  plaintiff  receiver  of  its  assets  was  entered  in  an 
action  in  this  court  brought  by  the  People  of  the  State. 

It  is  urged  by  one  of  the  learned  counsel  for  the  defendants  that 
if,  in  March  or  October,  1 896,  these  300  shares  of  Reserve  Company 
stock  were  worth  $30,000  on  the  market,  or  were  worth  $30,000  to 
the  Mercantile  Company  no  matter  what  their  market  value  may 
have  been,  or  if  the  defendants,  exercising  a  reasonable  judgment, 
had  reason  to  believe  and  did  in  good  faith  beheve  that  the  stock 
was  in  fact  worth  that  sum,  in  either  case  the  defendants  cannot  be 
charged  with  official  wrongdoing  and  there  can  be  no  recovery  in 
this  action.  The  first  suggestion  is  easily  disposed  of.  The  testi- 
mony of  one  of  the  defendants  is  that  at  no  time  had  the  stock  any 
special  market  value,  and  there  is  nothing  in  the  case  tending  to 
show  the  contrary. 

The  argument  made  in  support  of  the  second  suggestion  is,  in 
substance,  that  by  acquiring  the  stock  the  Mercantile  Company 
relieved  itself  from  the  payment  on  it  of  a  dividend  of  five  per 
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cent  per  annum  and  possibly  of  a  larger  dividend.  It  has  already 
been  mentioned  that  the  William  Bro  Smith  agreement  provided 
that  in  consideration  of  liis  paying  to  the  Mercantile  Company  the 
sum  of  $100,000  in  stock  and  cash,  the  company  would  pay  to  him 
or  his  assigns  "  the  sum  of  One  dollar  for  each  One  thousand  dol- 
lars of  insurance  in  force  on  the  books  of  the  said  The  Mercantile 
Credit  Guarantee  Company,  at  its  home  office  in  New  York,  on 
the  first  day  of  January,  One  thousand  eight  hundred  and  ninety- 
five,  and  on  each  succeeding  first  day  of  January  during  the  con- 
tinuance of  this  contract,"  and  that,  until  the  $100,000  should  be 
fully  paid  the  said  Smith  or  his  assigns  should  only  be  entitled 
to  such  proportion  of  said  one  dollar  per  thousand  "as  the  amount 
paid  shall  bear  to  the  said  sura  of"  $100,000.  The  amount  of 
insurance  in  force  on  the  1st  day  of  January,  1895,  was  $5,134,084, 
which  would  insure  a  dividend  on  the  issued  stock  of  the  Reserve 
Company  of  about  five  per  cent.  The  amount  of  insurance  in 
force  on  the  1st  day  of  January,  1896,  was  $4,793,500,  and 
on  the  1st  day  of  January,  1897,  was  only  $4,096,500.  The  only 
asset  the  Reserve  Company  had  was  the  Bro  Smith  contract.  The 
only  value  its  stock  could  possibly  have  was  what  it  derived  from 
the  covenant  of  the  Mercantile  Company  to  pay  the  $1  on  each 
$1,000  of  insurance.  The  figures  given  above  show  that  the  busi- 
ness of  the  Mercantile  Company  was  steadily  decreasing.  Its  busi- 
ness for  1895  obligated  it  to  pay  less  than  five  per  cent,  and  for 
1896  only  four  per  cent  on  the  Reserve  Company  stock.  That 
stock  was  not  a  marketable  stock ;  it  could  not  be  reckoned  as  an 
"asset"  of  the  Mercantile  Company  ;  Mr.  Male,  one  of  the  defend- 
ants, says  that  his  opinion  was  that  it  was  more  advantageous  to  the 
company  to  have  $30,000  in  cash  than  the  stock  in  its  treasury. 
When  asked,  "In  your  judgment  at  that  time  (March  3,  1896), 
was  the  thirty  thousand  dollars  worth  of  Reserve  Company  stock  in 
the  ownership  of  the  Mercantile  Credit  Guarantee  Company  as 
valuable  to  it  as  thirty  thousand  dollars  of  cash  ? "  he  answered,  "  In 
my  judgment  I  should  have  preferred  the  cash ; "  and  when  asked, 
"  Are  you  able  to  mention  any  advantage  to  the  company  in  the 
repurchase  of  that  stock  ? "  he  answered,  "  No."  No  such  advantage 
is  disclosed  by  the  testimony  of  any  witness,  and  it  is  impossible  to 
find  as  a  fact  upon  all  or  any  of  the  proofs  in  the  case  that  the  stock 
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was  worth  its  par  value  to  the  Mercantile  Company  either  in  March 
or  October,  1896. 

What  has  been  said  answers  in  part  the  third  suggestion,  which 
is,  that  the  defendants  had  reason  to  believe  and  did  in  good  faith 
beheve  that  the  300  shares  were  worth  the  amount  paid  for  them 
by  the  Mercantile  Company.  By  what  facts  in  the  case  can  such  a 
belief  be  explained  or  defended  i  The  defendants  knew  the  exact 
condition  of  things.  They  knew  how  and  for  what  purpose  the 
Reserve  Company  had  been  organized ;  and  what  its  capital  stock 
represented  ;  and  that  outside  of  the  500  shares  which  were  exchanged 
for  shares  of  the  Mercantile  Company  and  the  300  shares  in  ques- 
tion, only  one  share  of  its  stock  had  been  subscribed  for  or  disposed 
of ;  and  that  the  business  of  the  Mercantile  Company  was  on  the 
decline ;  and  that  the  real  value  of  the  Reserve  stock  was  necessarily 
declining  with  it ;  and  that  at  the  very  time  the  purchase  of  the  300 
sliares  was  authorized  and  made,  negotiations  were  pending  for  the 
sale  of  the  business  of  the  Mercantile  Company  to  another  corpora- 
tion. They,  or  some  of  them,  testify  that  they  expected  that  the 
Mercantile  Company  would  continue  in  business,  and  that,  with  an 
increased  capital  and  surplus,  its  business  would  be  extended,  whereby 
the  Reserve  Company  stock  would  be  made  more  productive ;  but 
snch  expectations  are  not  to  be  taken  into  serious  account  in  esti- 
mating the  present  value  of  a  stock  in  respect  to  which  they  are 
indulged.  They  also  testify  that  in  March,  1896,  their  opinion  was 
and  they  believed  that  the  stock  of  the  Reserve  Company  was 
worth  par.  My  judgment  is  that  the  facts  in  evidence  do  not  fur- 
nish any  good  or  reasonable  grounds  for  such  a  belief  —  and  in 
calcalating  the  weight  to  be  given  to  such  an  opinion  it  must  be 
remembered  that  the  parties  who  testify,  with  two  or  three  excep- 
tions, are  the  parties  who  had  the  stock  for  sale,  and  whose  action 
in  selling  it  to  a  corporation  of  which  they  were  trustees  is  a  subject 
of  inquiry  in  this  case. 

It  is  further  strenuously  insisted  on  the  part  of  the  defense  that 
the  $30,000  which  the  defendants  are  charged  with  having  wasted 
never,  in  any  true  sense,  formed  part  of  the  assets  of  the  Mercantile 
Company,  and  that  even  if  it  did  become  part  of  the  company's 
awets  on  the  30th  of  December,  1895,  its  disbursement  on  March  3, 
1896,  was  not  a  waste,  as  the  sale  of  the  300  shares  by  the  company 
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on  the  former  date,  and  the  purchase  of  the  same  shares  by  the 
company  on  the  latter  date,  constituted  a  single  transaction  and 
must  be  judged  as  an  entirety ;  and  that  in  its  entirety  it  resulted  in 
no  loss  to  the  company  or  profit  tp  the  directors.  The  very  able 
argument  of  counsel  in  support  of  these  propositions  has  not  con- 
vinced me.  He  reaches  his  conclusion  through  a  denial  of  the 
accuracy  of  some  of  the  testimony  of  his  client  and  of  other  of  the 
defendants,  and  says  they  have  called  things  by  the  wrong  names. 
In  explanation  I  refer  briefly  to  a  few  of  the  undisputed  facts.  In 
July,  1895,  five  of  the  defendants  paid  the  Reserve  Company 
$30,000  for  300  shares  of  its  stock,  and  that  sum  was  paid  by  the 
Reserve  Company  to  the  Mercantile  Company  on  account  of  the 
Bro  Smith  contract.  In  August,  September  and  October  the  five 
sold  the  same  shares  to  the  Mercantile  Company.  In  December 
the  Mercantile  Company  sold  the  same  shares  to  the  same  five  gen- 
tlemen. In  March,  1896,  the  five  resold  the  same  shares  to  the 
Mercantile  Company.  In  each  instance  the  purchase  price  was  paid 
and  there  was  an  assignment  or  delivery  of  the  shares.  The  defend- 
ants Herzig,  Bach,  Male,  Smith  and  Deen,  who  were  parties  to 
these  several  transactions,  speak  of  them  as  purchases  and  sales. 
Smith,  one  of  the  five  who  contributed  in  July  and  again  in 
December  to  the  fund  of  $30,000  which  was  used  in  the  purchase 
of  Reserve  Company  stock,  says  that  on  each  occasion  there  was  an 
"absolute  purchase."  Mr.  Male  says  that  the  $30,000  paid  by  the 
five  directors  for  the  300  shares  in  December,  1895,  "became  a 
part  of  the  (company's)  assets."  He  does  not  state  this  as  an  opinion, 
but  as  a  fact.  The^  proofs,  in  ray  judgment,  establish  the  fact.  To 
swell  the  company's  assets  was  the  very  purpose  for  which  that 
fund  was  raised.  The  situation  of  the  company  was  such  that, 
according  to  all  the  testimony,  it  had  to  have  more  assets,  sufficient 
to  largely  increase  its  surplus  or  reserve,  or  retire  from  business  in 
several  States.  The  Reserve  stock  not  being  available  as  an  asset, 
it  was  sold,  that  its  proceeds  might  be  added  to  the  compan3-'8  sur- 
plus, which  was  done.  Mr.  Deen  says  that  the  $30,000  was  the 
"real,  actual,  absolute  property"  of  the  company  in  December, 
1895,  and  in  March,  1896,  and  that  the  money  loaned  to  Berry  in 
March  was  the  company's  money. 

Counsel,  however,  claims  that  each  of  the  purchases  by  the  five 
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directors  from  the  Mercantile  Company  of  the  Reserve  Company 
stock  was  a  purchase  in  form  only,  and  was  made  with  the  under- 
standing that  when  the  object  for  which  the  purchase  in  form  was 
made  was  accomplished,  the  Mercantile  Company  would  return  the 
money  and  take  back  the  stock.  The  object  referred  to  was  to 
enable  the  company  to  report  to  the  insurance  departments  in  Ohio 
and  other  States  that  it  had  in  liand  the  surplus  which  those  States 
demanded.  The  testimony  relating  to  this  point  is  as  follows :  Mr. 
Herzig  says  "there  was  no  stipulation  about  paying  it  (the  money) 
back"  on  either  occasion;  that  there  was  no  agreement,  but  he 
relied  upon  getting  his  money  back  by  means  of  the  resolution  of  the 
stockholders  of  the  company  —  referring  to  the  resolution  of  Decem- 
ber 5, 1894 ;  that  he  relied  on  the  stock  being  purchased  from  him 
"provided  that  the  Mercantile  Credit  Guarantee  Company  did  not 
need  the  money  any  further  for  the  purpose  of  carrying  it  as  a 
reserve."  Mr.  Male  says  that  when  he  and  his  associates,  in  Decem- 
ber, 1895,  paid  $30,000  to  the  Mercantile  Company  for  the  300  shares 
he  expected  the  Mercantile  Company  to  buy  back  the  stock  ;  that 
there  was  no  agreement,  written  or  oral,  on  the  part  of  the  com-, 
pany  to  repurchase  the  stock,  but  "  it  was  understood  between  us 
all;"  that  there  was  an  understanding  (meaning  expectation,  he 
says)  in  their  own  minds  that  $30,000  "tided  them  over  this 
period  and  then  it  was  to  be  repurchased."  Mr.  Bach  says  that 
there  was  no  stipulation,  express  or  implied,  on  the  part  of  the 
Mercantile  Company  to  take  the  Reserve  stock  off  the  hands  of  him- 
self and  his  associates;  that  so  far  as  he  knew  all  there  was  on 
that  subject  was  the  resolution  of  the  stockholders,  and  that  on 
the  strength  of  that  resolution  he  contributed  his  share,  "  hoping  to 
be  relieved  of  that  subscription."  The  stockholders'  resolution  of 
December  5,  1894,  authorized  the  board  of  directors,  whenever 
they  should  deem  it  to  be  to  the  interest  of  the  company  to  do  so, 
to  buy  with  its  surplus  or  resei've  funds  stock  of  the  Keserve 
Company  at  a  price  not  greater  than  par.  Upon  the  testimony  it 
may  be  safely  assumed,  I  think,  that  the  value  of  the  Reserve  stock 
was  not  a  matter  of  consideration  when  it  was  purchased  by  the  five 
associates  in  December,  and  that  the  "  interest  of  the  company  "  was 
not  taken  into  account  when  it  was  sold  by  them  to  the  company  in 
Harch.    The  purchase  was  made  by  the  five  to  relieve  the  companj 
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from  an  embarrassment  and  enable  it  to  continue  to  do  business  in 
certain  States ;  the  sale  was  made  to  the  company  in  order  to  reim- 
burse the  five  the  money  they  had  expended,  or  relieve  them  from 
the  liabilities  they  had  incurred  in  making  the  purchase.  The  five 
purchasers  were  a  majority  of  the  company's  directors ;  the  power 
was  in  their  hands,  and  it  is  highly  probable  that  when,  as  indi- 
viduals, they  bought  the  300  shares  in  December  they  intended  to 
subsequently  sit  down  as  directors  and  authorize  its  purchase 
from  themselves  by  the  company.  Four  of  them  and  Berry  did 
authorize  such  purchase  on  the  fifth  of  February  ;  the  five,  as  the 
executive  committee,  authorized  the  loan  to  Berry  on  the  fourth  of 
March,  and,  with  Hinckley  and  Berry,  approved  and  ratified  the 
purchase  at  a  directors'  meeting  on  the  fifth  of  November.  I  do 
not  see  how  the  sale  by  the  company  in  December  and  the  purchase 
of  the  company  in  March  pan  properly  be  called  parts  of  one  trans- 
action. When  the  company  sold  the  stock  and  received  the  money 
the  transaction  on  its  part  was  completed.  The  purchasers  were 
free  to  sell  the  stock  in  any  market  for  any  obtainable  price  to  any 
party.  It  is  conceded  that  there  was  no  agreement  or  stipulation 
on  the  part  of  the  company  to  buy  it  back.  The  only  circumstance 
connecting  the  December  transaction  with  the  one  in  March  was  the 
knowledge  or  belief  of  the  purchasers  that  under  the  stockholders* 
resolution,  above  referred  to,  they  had  the  power  as  directors  to  take 
the  stock  off  their  own  hands  and  transfer  it  to  the  company. 
Whether  such  a  proceeding  was  discussed  or  considered  by  them  the 
testimony  does  not  disclose.  Mr.  Herzig  relied  "  on  getting  the  money 
back  *  *  *  by  that  resolution."  Mr.  Bach  contributed  on  the 
strength  of  the  resolution  "hoping  to  be  relieved  of  that  subscrip- 
tion." Mr.  Male  says  there  was  "an  expectation  in  our  own 
minds  that  it  (the  stock)  was  to  be  repurcljiased."  So  much,  on  the 
part  of  the  purchasers.  On  the  part  of  the  company  there  was 
nothing  —  no  agreement,  no  promise,  no  obligation  of  any  sort.  On 
its  part  the  question  of  repurchase  did  not  enter  at  all  into  the 
transaction  of  December  thirtieth. 

Much  weight  is  given  by  counsel  to  the  fact  that  the  $30,000 
paid  for  the  300  shares  in  December  was  not  deposited  in  bank 
to  the  general  credit  of  the  company,  but  specially,  and  that  a  cer- 
tificate of  deposit  was  issued  therefor  payable  to  the  order  of  the 
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company  "  approved  by  either  three  of  the  executive  committee." 
This  does  not  impress  me  as  a  matter  of  importance.  Ko  such 
special  deposit  was  authorized  by  the  company,  nor  was  it  afterwards 
approved  by  the  directors  as  was  the  deposit  of  July  9,  1895.  The 
purchase  of  the  stock  by  the  five  was  not  made  upon  condition  that 
the  money  should  be  so  deposited.  Mr.  Deen  testifies  that  the  pur- 
chasers did  not  insist  upon  such  a  deposit,  and  there  was  no  under- 
standing that  the  money  should  be  held  in  bank  for  the  purpose  of 
buying  back  the  stock,  nor  for  any  particular  purpose,  nor  for  any 
particular  period  of  time.  Counsel  for  all  of  the  defendants  except 
Mr.  Male  say  in  their  brief  (speaking  of  the  check  deposited  in  July, 
1895),  "  it  cannot  be  doubted  that  when  deposited  to  the  credit  of 
the  Mercantile  Company  it  became  the  property  of  that  company, 
no  matter  how  it  was  to  be  drawn  out ; "  and  speaking  of  the  check 
deposited  on  the  thirtieth  of  December,  they  say:  "No  matter 
whether  it  was  deposited  subject  to  the  check  of  either  Mr.  Male  or 
Mr.  Bach  in  the  alternative,  it  certainly  could  have  been  attached 
by  the  creditors  of  the  Mercantile  Company  and  must  be  held  to 
have  been  its  property." 

It  is  further  insisted  that  the  plaintiff,  as  receiver,  can  enf ori;e 
only  such  right  of  action  as  the  corporation  had  against  these 
defendants  and  to  which  he  has  succeeded,  which  may  be  admitted 
[Higgins  v.  Tefft^  4  App.  Div.  62) ;  and  that  no  right  of  action 
against  the  defendants  or  any  of  them  for  waste  or  other  miscon- 
duct existed  in  favor  of  the  Mercantile  Company,  for  the  reason 
that  the  purchase  of  the  Reserve  Company  stock  was  not  only 
expressly  authorizes  by  the  stockholders  at  their  special  meeting  on 
December  4,  1894,  but  was  also  approved  by  them  at  their  annual 
meeting  on  February  4^  1897.  The  stockholders'  resolution  of 
December  4,  1894,  was  in  these  words :  "  Resolved^  that  the  Board 
of  Directors  be  and  they  are  hereby  authorized  and  instructed  at 
their  pleasure,  and  whenever  they  deem  it  to  be  to  the  interest  of 
the  company  to  do  so,  to  purchase  or  buy  from  any  source  obtainable 
stock  of  the  Reserve  Company  of  New  York,  at  a  price  not  above 
the  par  value  of  said  stock,  and  the  money  used  in  the  purchase  of 
Baid  stock  shall  be  deducted  from  the  reserve  or  surplus  of  this  com- 
pany over  and  above  its  capital,  ♦  *  *  and  the  etock  so  pur- 
App.  Div.— Vol.  CXI.        15 
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chased  shall  not  appear  as  an  asset  of  the  company."  Now  the 
defendants  say  that  in  purchasing  the  300  shares  of  Reserve  Com- 
pany stock  they  were  either  performing  a  duty  imposed,  or  exercising 
an  authority  or  discretion  conferred,  upon  them  by  the  corporation 
through  this  resolution ;  hence  the  corporation  could  have  no  cause 
for  complaint  against  them.  That  depends  upon  whether  their 
judgment,  exercised  in  good  faith  after  a  reasonable  consideration 
of  all  the  facts,  was  that  it  was  "  to  the  interest  of  the  company  "  to 
make  the  purchase.  I  have  already  expressed  the  opinion  that  the 
testimony  shows  that  there  were  no  reasonable  grounds  for  such  a 
judgment.  The  testimony  also  satisfies  me  that  in  making  the  pur- 
chase the  interest  of  the  company  was  not  considered.  Had  that 
been  discussed  or  taken  into  account,  certainly  some  one  of  the 
defendants  could  have  explained  how  the  conclusion  was  reached 
that  it  would  be  to  tlie  interest  of  the  company  to  buy  the  stock. 
No  such  explanation  was  made  or  attempted,  and  one  of  the  defend- 
ants, a  gentleman  of  intelligence  and  large  business  experience,  who 
was  active  in  the  affairs  of  the  Mercantile  Company  and  a  party  to 
the  transaction  in  question,  admitted  on  his  cross-examination  that 
the  stock  had  not  at  any  time  any  special  market  value,  and  that 
$30,000  in  cash  in  the  company's  treasury  was  preferable  to  the  300 
shares  of  stock,  and  to  the  question,  "  Are  you  able  to  mention  any 
advantage  to  the  company  in  the  repurchase  of  that'  stock  f " 
answered,  "  No."  The  testimony  makes  it  plain,  I  think,  that  the 
intentioii  to  use  the  stockholders'  resolution  as  a  means  of  getting 
rid  of  the  300  shares  existed  in  the  minds  of  the  five  defendants 
when  they  bought  the  shares  of  the  company  in  December,  1895, 
and  that  that  intention  influenced  them  in  making  the  purchase, 
and  that  when  that  intention  was  subsequently  carried  into  execu- 
tion neither  the  value  of  the  stock  nor  the  interest  of  the  company 
was  made  a  matter  of  consideration.  In  my  judgment  the  resolu- 
tion of  December  5,  18^4,  furnishes  no  protection  to  those  of  the 
defendants  who  would  otherwise  be  liable  in  this  action. 

I  am  also  of  the  opinion  that  the  liability  incurred  by  the  defend- 
ants, or  some  of  them,  by  the  purchase  of  the  Reserve  Company 
stock  was  not  released  nor  in  any  respect  affected  by  the  resolution 
adopted  at  the  stockholders'  meeting  on  February  4,  1897.  In 
determining  the  effect  of  that  resolution  due  regard  must  be  bad  to 
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the  character  of  the  traDsaction  which  it  is  claimed  was  yalidated 
by  it.  Of  a  similar  transaction  the  court  said  in  Munaon  v.  /X,  G. 
dk  G.  R.  Ji.  Co.  (103  N.  T.  73) :  «  He  stood  in  the  attitude  of  selling 
as  owner  and  purchasing  as  trustee.  The  law  permits  no  one  to  act 
in  each  inconsistent  relations.  It  does  not  stop  to  inquire  whether 
the  contract  or  transaction  \<ras  fair  or  unfair.  It  stops  the  inquiry 
when  the  relation  is  disclosed,  and  sets  aside  the  transaction  or 
refuses  to  enforce  it  at  the  instance  of  the  party  whom  the  fiduciary 
undertook  to  represent  without  undertaking  to  deal  with  the  ques- 
tioQ  of  abstract  justice  in  the  particular  case.  It  prevents  frauds 
by  making  them  as  far  as  may  be  impossible,  knowing  that  real 
motives  often  elude  the  most  searching  inquiry,  and  it  leaves  neither 
to  jxidge  nor  jury  the  right  to  determine,  upon  a  consideration  of 
its  advantages  or  disadvantages,  whether  a  contract  made  under 
SQch  circumstances  shall  stand  or  fall." 

It  is  not  denied  that  a  transaction  falling  within  the  condemnation 
of  this  rule  may  be  accepted  and  ratified  by  the  party  entitled  to 
avoid  it,  but  the  intention  of  the  party  to  ratify  the  particular  trans- 
action must  be  clearly  manifested.  "Full  knowledge  of  the  act 
afisented  to,  and  an  intention  to  adopt  the  act  as  tlie  act  of  the  corpo- 
ration are,  therefore,  essential.  A  corporation  can  never  be  charged 
with  an  unauthorized  act  of  its  agents,  on  the  sole  ground  that  the 
act  has  been  ratified  by  the  shareholders,  unless  the  shareholders 
had  full  knowledge  of  the  act."  (2  Morawetz^Corp.  [2d  ed.]  §  628.) 
It  appears  that  of  the  total  capital  stock  of  the  Mercantile  Com- 
pany, 1,362  out  of  2,000  shares  were  represented  at  the  stockhold- 
ers* meeting  on  February  4, 1897.  Of  these  1,362  shares  a  majority, 
or  787  shares,  were  held  by  the  defendants  in  this  action.  Of  the 
remaining  575  shares  509  were  represented  by  proxies,  nearly  all  of 
wbich  were  held  and  voted  by  Mr.  Deen.  It  will  be  seen,  there- 
fore, that  the  meeting  was  entirely  in  the  hands  of  the  partiesVhose 
official  acts  are  said  to  have  been  presented  for  approval  and 
approved.  The  resolution  adopted  was  as  follows :  "  It  was  moved, 
seconded  and  carried  —  Besolved,  that  all  acts  of  the  Board  of 
Directors  and  its  Executive  Committee  for  the  past  year  be 
approved  and  confirmed."  If  the  purchase  of  the  Reserve  Company 
•toek  wag  a  wrongful  use  and  a  waste  of  the  funds  of  the  Mercan- 
tOe  Oompanji  «8  in  my  opmion  it  was,  then  tho  parties^  who^  m 
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officers  of  the  company,  participated  in  it,  were  not  qualified  or 
competent,  as  stockholders,  to  discharge  themselves  from  liability 
for  the  injury  done  to  the  company  by  their  malfeasance.  This  is 
frankly  admitted  by  al  least  one  of  the  learned  counsel  for  the 
defense.  Even  if  the  resolution  had  been  adopted  by  the  votes  of 
a  majority  of  stockholders,  not  officially  related  to  tlie  company, 
and  voting  in  person,  it  should  be  held  to  operate  only  to  the  extent 
that  the  stockholders  were  informed  of  the  "  acts"  which  they  were 
invited  to  confirm.  In  Farmers^  Loan  cfe  Trust  Co.  v.  San  Diego  St. 
Car  Co.  (45  Fed.  Rep.  518,  527)  the  defendant  company  had  issued 
bonds  for  the  purposes  of  construction,  equipment,  operation,  etc. 
They  were  diverted  by  some  of  the  officers  and  pledged  to  secure 
debts  existing  against  the  company.  The  court  said :  "  It  is  contended 
tliat  if  the  pledging  of  the  bonds  in  question  was  not  originally  valid, 
it  was  made  so  by  the  resolution  adopted  at  the  stockholders'  meeting 
of  January  28th,  1889,  by  which  all  the  acts  of  the  board  of  directors 
and  officers  of  the  company  during  the  year  then  last  past  was*  con- 
firmed, ratified  and  approved.  If  the  pledging  of  the  bonds  in 
question  admitted  of  ratification,  I  do  not  think,  in  view  of  the  evi- 
dence in  the  case,  that  the  general  and  sweeping  resolution  ratify- 
ing ^all  the  acts  of  the  officers'  constituted  a  valid  ratification  of 
the  acts  in  question.  I  think  the  record  fails  to  show  the  knowledge 
of  facts  that  is  requisite  to  the  validity  of  such  ratification."  This 
Ivnguago  seems  to  be  precisely  applicable  to  the  case  in  hand.  The 
record  of  the  entire  proceedings  of  the  stockholders'  meeting  is  in 
evidence.  A  report  was  read  by  the  president  "slrowing  the  posi- 
tion of  the  company,  the. amount  of  insurance  written,  fees  collected 
and  in  course  of  collection,  and  the  expenses  incurred."  It  does 
not  appear  that  any  reference,  direct  or  indirect,  was  made  to  either 
the  expenditure  of  $30,000  in  the  purchase  of  Reserve  Company 
stock  or  the  "  loan  "  to  Berry.  It  can  hardly  be  doubted  that  the 
only  persons  present  at  the  meeting  (with  perhaps  one  exception) 
who  had  any  knowledge  of  these  transactions  were  those  who  had 
authorized  them  and  carried  them  through  and  benefited  by  them. 
The  defense  of  ratification  ought  not  to  be  sustained. 

My  conclusion  is  that  the  plaintiff  is  entitled  to  judgment  against 
some  of  the  defendants.    Not  against  Fitzgerald,  for  he  did  not 
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nnite  with  the  others  either  in  authorizing  the  purchase  {Ilun  v. 
Cbry,  59  How.  Pr.  430),  or  in  approving  it  when  made,  nor  was  he 
interested  in  the  stock  sold  to  the  company.  Nor  against  Hinckley, 
for  he  was  not  interested  in  the  stock  or  its  proceeds,  and  had  no 
connection  with  the  transaction  beyond  voting  in  November  to 
approve  the  purchase  which  had  been  made  and  paid  for  in  the 
preceding  March.  It  is  claimed  in  behalf  of  Mr.  Male  that  no 
recovery  can  be  had  against  him  inasmuch  as  the  charge  in  the 
complaint  is  that  the  defendants  "  as  directors  *  *  *  authorized 
and  directed  the  purchase  of  and  did  purchase"  the  Seserve  Com- 
pany stock,  and  that  such  authority  and  direction  were  given  at  a 
directors'  meeting  on  February  5,  1896,  at  which  he  was  not  pres- 
ent. This,  it  seems  to  me,  is  not  sufficient  to  excuse  him.  While 
he  did  not  vote  to  authorize  the  purdiase,  he  took  an  important 
part  in  carrying  it  through ;  he  furnished  part  of  the  stock  which 
was  purchased  under  the  authority  of  the  resolution ;  he  indorsed 
the  certificate  of  deposit  by  which  the  Mercantile  Company  was 
enabled  to  obtain  the  moneys  with  which  the  stock  was  paid  for ; 
he  received  his  share  of  such  moneys  on  the  third  of  March ;  on 
the  next  day,  as  a  member  of  the  executive  committee,  he  voted  to 
authorize  the  loan  to  Berry,  which  was,  in  effect,  an  approval  or 
adoption  of  the  transactions  of  the  day  preceding,  and  at  the  direct- 
ors' meeting  in  November  he  voted  to  ratify  the  action  of  the 
president  in  purchasing  the  stock. 

The  remaining  question  is  that  of  damage.  The  Mercantile  Com- 
pany paid  $30,000  in  cash  for  the  300  shares  of  stock.  The  char- 
acter and  quality  of  the  stock  and  the  property  or  assets  of  the 
Reserve  Company  represented  by  it  have  already  been  described. 
The  stock  was  not  available  to  the  Mercantile  Company  as  an  asset. 
It  could  not  be  sold,  as  there  was  no  market  for  it.  The  actual  loss 
sustained  by  the  Mercantile  Company  through  the  action  of  the 
defendants  was  $30,000,  less  the  sum  of  $1,241.67  which  it  received, . 
or  retained,  rather,  as  dividends  on  the  stock.  The  fact  that  two  or 
three  dividends  were  declared  during  1896  on  account  of  insurance 
written  during  1895  does  not,  under  the  facts  disclosed  by  the  evi- 
dence, go  far  in  the  direction  of  showing  that  the  stock  itself  had 
any  real  or  substantial  value  at  the  time  of  the  sale.  The  proofs 
convince  me  that  it  had  no  such  value. 
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Ab  to  the  defendants  Fitzgerald  and  Hinckley  the  complaint  should 
be  dismissed,  with  costs.  As  agahist  the  other  defendants,  tho 
plaintiflE  is  entitled  to  judgment  for  $30,000  and  interest,  less 
$1,241.67,  with  costs. 

The  plaintiff,  if  so  advised,  may  amend  his  complaint  so  as  to 
conform  it  to  the  proofs  relating  to  the  date  of  the  purchase  of  the 
stock. 


In  the  Matter  of  the  Appraisal  of  the  Estate  of  Simbon  G.  Cubtiob, 
Deceased,  under  the  Acts  Relative  to  the  Taxable  Transfers  of 
Property. 

Edgar  N.  Curtice  and  Others,  as  Executors,  etc.,  of  Simeon  G. 
Curtice,  Deceased,  and  Grace  C.  CuR'ncE,  Legatee,  Appellants  ; 
The  Comptroller  of  the  State  of  New  York,  Respondent. 

Fourth  Department,  January  3,  1906. 

Inheritance  tax  —  valuation  of  unlisted  stock  in  private  corporation. 

A  large  but  minority  holding  of  unlisted  stock  in  a  private  business  corporation 
controlled  by  a  family  should  not  be  valued  at  the  record  figures  of  isolated 
sales  of  small  blocks  thereof  in  assessing  an  Inheritance  tax  thereon.  The 
value  of  a  large  block  of  such  unlisted  stock  not  conveying  a  controlling 
interest  may  be  less  for  the  purposes  of  sale  than  the  figures  shown  by  records 
of  sporadic  sales  of  small  parcels  of  such  stock,  and  when  there  is  uncontra- 
dicted evidence  that  the  value  of  such  stock  is  $80 and  $90  a  share  the  appraisal 
thereof  at  $110  and  $107.50  solely  on  the  record  of  isolated  sales  at  such  figures 
is  too  high. 

It  seems,  that^when  such  stock  is  not  the  subject  of  free  and  customary  market 
dealing,  the  manner  of  appraisal  by  record  sales  provided  by  Laws  of  1891, 
chapter  34,  does  not  apply. 

Spring  and  Williams,  JJ.,  dissented. 

Appeal  by  Edgar  N.  Curtice  and  others,  as  executors,  etc.,  of 
Simeon  G.  Curtice,  deceased,  and  another,  from  certain  portions  of 
an  order  of  the  Surrogate's  Court  of  the  county  of  Monroe,  entered 
in  said  Surrogate's  Court  on  the  26th  day  of  July,  1906,  assessing 
the  inlieritance  tax  due  upon  the  estate  of  the  said  decedent. 

3f,  JI.  McMath  and  Walter  S.  Uubbell^  for  the  appellants. 

William  T.  Plumbj  for  the  respondent. 
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HisoocK,  J. : 

The  appellants'  sole  complaint  is  that  the  surrogate  has  approved 
and  fixed  too  high  a  valuation  and  too  large  a  tax  upon  certain 
capital  stock  belonging  to  the  estate  of  the  decedent  and  passing 
under  his  will  to  his  daughter. 

I  think  that  the  complaint  is  well  founded  and  that  the  valuation 
and  resulting  tax  should  be  reduced. 

The  specific  property  involyed  is  3,737  shares  of  the  common, 
and  2,025  shares  of  the  preferred,  capital  stock  of  Curtice  Brothers 
Company,  and  which  has  been  appraised  at  $110  and  $107.50  per 
share.  It  is  claimed  that  said  valuations  should  not  have  exceeded 
$80  and  $90  per  share  respectively.  While  the  determination  of 
the  values  of  these  stocks  must  be  more  or  bss  a  matter  of  specula- 
tion, I  think  that  a  valuation  of  the  preferred  stock  at  $97.50  and  of 
the  common  stock  at  $100  per  share  will  be  nearer  correct  for  the  pur- 
poses of  this  proceeding  than  that  adopted  by  the  learned  surrogate. 

Cnrtice  Brothers  Company  was  a  private  family  corporation, 
engaged  in  manufacturing  catsups,  jellies,  etc.,  and  having  its 
principal  place  of  business  in  Kochester.  The  entire  capitalization 
of  the  company  consisted  of  7,000  shares  of  preferred  and  8,000 
shares  of  common  stock.  The  active  manager  of  the  company  was 
a  brother  of  the  deceased.  The  company  had  been  in  existence 
four  or  five  years  and  had  paid  dividends  at  the  rate  of  ten  per 
cent  per  annum  upon  the  common,  and  of  seven  per  cent  per 
annum  upon  the  perferred. 

The  stock,  as  might  be  expected,  was  an  inactive  one.  It  does 
not  appear  to  have  been  listed  or  dealt  in  upon  any  stock  exchange 
or  market  other  than  the  local  one  at  Rochester.  A  few  scattering 
Bales  had  been  reported  at  the  latter  during  the  year  or  more 
preceding  decedent's  death,  and  immediately  after  his  death  there 
was  a  bid  quotation  of  $110  per  share  for  the  common  and  a 
reported  sale  upon  the  exchange  sheet  of  ten  shares  of  the  preferred 
*t  $107.50,  and  which  figures  were  adopted  by  the  surrogate.  Out- 
side of  one  sale  of  fifty  shares  at  105^  there  is  no  evidence  of  any 
sale  of  or  quotation  upon  a  larger  lot  of  stock  than  ten  or  twenty 
shares.  Only  two  witnesses  were  sworn  as  to  the  value  of  the  stock, 
wid  they  seem  to  have  been  entirely  familiar  with  the  limitations  of 
the  market  for  it,  and  with  the  conditions  and  considerations  which 
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would  fix  it§  value.  They  agreed  that  the  fair  market  valuations 
would  bo  for  the  preferred  ninety  and  for  the  common  eighty. 
Upon  cross-examination  they  referred  to  the  sales  of  occasional 
small  lots  at  the  higher  prices  already  mentioned,  and  accounted  for 
the  difference  between  such  prices  and  the  valuations  fixed  by 
them  by  and  upon  the  theory  in  substance  that  while  small  lots 
could  be  sold  for  the  higher  prices,  there  would  not  be  a  demand 
which  would  absorb  in  any  reasonable  time  the  large  amount  held 
by  decedent's  estate  at  such  prices. 

It  is  urged  by  the  learned  counsel  for  the  respondent  that  this 
theory  is  hypothetical  and  speculative,  and  that  it  should  yield  to 
the  concrete  fact  that  some  of  the  stock  has  actually  been  sold  or 
bid  for  at  the  prices  adopted  by  the  surrogate.  But  in  my  judg- 
ment the  fact  referred  to  is  not  wholly  applicable  to  or  controlling 
of  the  conditions  and  question  now  presented  to  us. 

The  basic  issue  to  be  determined  by  the  surrogate  was  what  was 
the  "clear  market  value,"  the  "fair  market  value"  of  3,737  shares 
of  the  common  and  of  2,025  shares  of  the  preferred  stock  in  ques- 
tion, for  purposes  of  taxation,  with  a  reasonable  time  and  under 
fair  opportunities  for  purchase.  Tlie  executors  would  not  be  justi- 
fied in  recklessly  and  precipitately  throwing  the  stock  upon  the 
market  in  §uch  a  manner  as  would  inevitably  invite  sacrifice. 
Neither  should  they  be  compelled  to  occupy  an  indefinite  time  in 
the  attempt  to  peddle  the  stock  out  in  ten-share  lots. 

It  must  be  apparent  at  once  that  the  question  thus  presented 
under  the  circumstances  of  this  case  is  a  very  different  one  from 
that  of  the  prices  obtained  for  a  few  small  lots  from  timerto  time, 
and  mostly  before  any  possible  complications  were  suggested  by  the 
death  of  decedent. 

The  only  witnesses  sworn  testified  positively  that  there  would 
not  be  a  market  for  such  a  large  amount  at  the  higher  prices,  and 
that  the  valuations  named  by  them  would  be  a  fair  market  price. 

It  is  true  tliat  that  is  an  opinion  merely,  but  it  is  the  opinion  of 
conceded  experts  who  are  not  contradicted  except  by  the  record  of 
the  sales  already  referred  to.  Moreover,  ordinary  observation  and 
judgment  tends  to  confirm  their  opinion,  at  least  to  some  extent. 

Here  was  a  total  holding  of  stock  of  the  par  value  of  $576,200 
out  of  a  total  capitalization  of  $1,500,000.     Yet  while  it  represents 
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a  very  large  amount,  it  was  still  a  minority  holding  in  a  private  cor- 
poration controlled  by  the  family  to  which  decedent  had  belonged. 
The  stock  was  closely  held.  There  was  no  general  and  public 
ownership  of  it  or  market  for  it,  and  while  an  investor  might  be 
willing  to  take  a  small  amount  at  a  high  price,  possibly  determined 
by  dividends,  it  does  not  follow  that  there  could  be  found  to  al)sorb 
80  large  an  amount  either  a  sufficient  number  of  small  purchasers  or 
large  purchasers,  who  would  be  willing  to  invest  so  large  a  sum 
which  still  would  not  give  them  control,  but  leave  them  more  or 
less  at  the  mercy  of  a  united  family.  It  needs  no  extended  argu- 
ment to  show  that  the  sale  of  this  large  minority  block  of  stock  in 
a  comparatively  small  concern  upon  a  local  and  restricted  market, 
is  entirely  diCEerent  from  that  of  a  sale  of  much  larger  amount  of 
the  stock  of  a  large  and  public  corporation  in  a  broad  and  general 
market  like  the  New  York  Stock  Exchange.  It  musi;  be  more  or 
less  a  matter  of  opinion  and  even  of  conjecture  what  could  be 
obtained  for  it.  But  what  I  do  feel  very  certain  of  is,  that  the 
price  obtained  for  a  few  little  lots  is  not  a  fair  measure  of  valuation 
for  the  large  amount  involved  in  these  proceedings,  and  that  the 
valuation  suggested  of  par  for  the  common  and  eighty-seven  and 
one-lialf  for  the  preferred  is  quite  liberal  in  view  of  all  the  attend- 
ant contingencies.  No  evidence  was  given  as  to  the  intrinsic  value 
of  the  stock  outside  of  the  fact  that  it  paid  certain  dividends.  We 
may,  howe\cer,  take  judicial  notice  of  the  fact  that  the  value  of 
industrial  stocks  often  does  not  bear  close  apparent  relations  to  the 
rate  of  dividends  which  they  may  happen  to  pay  at  a  given  time, 
and  the  latter  is  not  by  any  means  a  controlling  gauge  of  values. 
{Matter  of  Smith,  71  App.  Div.  605.) 

Counsel  for  respondent  especially  calls  our  attention  to  a  statute 
and  to  a  decision  of  the  Court  of  Appeals  as  justifying  the  action 
of  the  surrogate. 

Cliapter  34  of  the  Laws  of  1891  provides  that  "Whenever 
*  *  *  it  shall  become  necessary  to  appraise  in  whole  or  in  part 
the  estate  of  any  deceased  person  *  *  *  the  persons  whose  duty 
it  shall  be  to  make  such  appraisal  shall  value  *  *  *  all  such 
property,  stocks,  bonds,  or  securities  as  are  customarily  bought  or  sold 
in  open  markets  in  the  city  of  New  York,  or  elsewhere,  for  the  day 
on  which  such  appraisal  or  report  may  be  required,  by  ascertaining 
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tlie  range  of  the  market  and  the  average  of  prices  as  thus  found, 
running  through  a  reasonable  period  of  time." 

Assuming  that  this  statute  might  bo  applicable  to  such  an  appraisal 
as  this,  I  think  it  quite  apparent  that  it  is  not  controlling  here.  The 
evidence  does  not  disclose  any  such  free  or  customary  market  deal- 
ings in  the  stock  in  question  as  fairly  to  bring  it  within  the  scope  of 
this  statute. 

The  same  surrogate  who  decided  this  proceeding  held  that  said 
statute  was  not  applicable  to  the  appraisal  in  a  similar  case  of  an 
inactive  stock  of  which  there  were  infrequent  sales.  {Matter  of 
Judson  [not  reported],  affd.,  73  App.  Div.  620.) 

The  decision  referred  to  is  that  found  in  Dana  v.  Fiedler  (12 
N.  y.  40).  In  that  case  the  defendant  had  defaulted  in  perform- 
ance of  a  contract  to  deliver  certain  articles,  and  he  attempted  to 
reduce  damages  by  sliowing  that  if  plaintiff  had  attempted  to  sell, 
the  market  price  as  evidenced  by  sales  proved  might  have  been 
broken.  I  think  the  case  may  be  distinguished  from  this.  In  the 
lirst  place  the  courts  would  be  less  liberal  in  laying  down  the  rule 
of  damages  against  a  defaulting  vendor  than  in  fixing  the  fair 
market  value  of  an  estate  for  the  purpose  of  taxing  an  heir  who 
had  been  guilty  of  no  default  or  wrongdoing.  In  the  second  place 
the  rule  is  and  was  well  established  that  plaintiff  for  his  measure  of 
damages  was  entitled  to  the  difference  between  his  contract  price 
and  the  price  at  which  he  could  purchase  in  tlie  open  market. 
Therefore,  the  immediate  question  was  not  of  selling,  but  of  buying. 
And  in  the  third  place,  the  opinion  does  not  indicate  any  such 
cogent  evidence  as  in  this  case  of  the  probabilities  which  would 
attend  the  attempt  to  sell  a  large  amount  of  property. 

I  do  not  think  there  is  anything  in  the  case  which  compels  us  to 
attempt  to  look  over  or  around  the  results  to  alleged  market  prices 
which  in  my  judgment  obviously  would  follow  the  effort  to  sell  the 
stock  in  question. 

The  order  appealed  from  should  be  modified  by  deducting  from 
the  total  valuation  of  decedent's  estate,  as  also  from  the  amount 
transferred  to  Grace  C.  Curtice,  the  sum  of  $57,620  (which  is  the 
difference  between  the  amounts  at  which  the  capital  stock  in  Curtice 
Brothers  Company  was  appraised  at  par  and  $97.50  per  share  for 
the  common  and  preferred  stocks  respectively),  and  by  deducting  one 
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per  cent,  or  $576.20,  from  the  total  tax  as  well  as  from  the  tax  upon 
tlie  shai*e  of  said  Grace  C.  Curtice.  And  as  so  modified  said  order 
ehonld  be  affirmed,  without  costs  to  either  partj. 

All  concurred,  except  Spring  and  Williams,  JJ.,  who  dissented. 

Order  modified  by  deducting  from  the  total  valuation  of  dece-' 
dent's  estate,  as  also  from  the  amount  transferred  to  Grace  C.  Curtice, 
the  sum  of  |ifty-seven  thousand  six  hundred  and  twenty  dollars 
($57,620),  (which  is  the  difEerence  between  the  amounts  at  which 
the  capital  stock  in  Curtice  Brothers'  Company  was  appraised  and 
par  and  ninety-seven  dollars  and  fifty  cents  ($97.50)  per  share  for 
the  common  and  preferred  stocks  respectively),  and  by  deductitig 
one  per  cent  or  five  hundred  seventy -six  dollars  and  twenty  cents 
($576.20)  from  the  total  tax,  as  well  as  from  the  tax  upon  the  share 
of  said  Grace  C.  Curtice ;  and  as  so  modified  said  order  is  affirmed, 
without  costs  of  this  appeal  to  either  party. 


Joseph  F.  Tkrriberrt,  Appellant,  v.  Louis  Mathot,  Respondent. 

First  Department,  February  23,  1906. 

XiBtrial  —  ▼erdict    received    in    absence    of   presiding  justice  —  when 

irreg^arity  waived. 

When  after  the  submissioa  of  a  case  to  a  jury  the  trial  justice  leaves  the  bench 
and  the  verdict  is  received  by  another  justice  of  the  same  court,  it  is  at  most 
an  irregularity  which  may  be  waived  by  the  parties. 

When  no  objection  is  made  to  the  reception  of  such  verdict,  but  on  the  contrary 
the  counsel  for  the  defeated  party  makes  various  motions  which  stand  over  for 
the  consideration  of  the  justice  who  presided,  the  irregularity  is  waived. 

Appeal  by  the  plaintiff,  Joseph  F.  Terriberry,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  Tork  Trial  Term  and  entered 
ia  the  oflBce  of  the  clerk  of  the  county  of  New  York  on  the  4th 
day  of  October,  1905,  as  modified  by  an  order  entered  in  said  clerk's 
office  on  the  30th  day  of  January,  1906,  granting  the  defendant's 
motion  to  have  the  trial  had  herein  declared  a  mistrial  and  to  set 
aside  the  verdict  rendered  in  favor  of  the  plaintiff. 

Walter  O.  Flanders^  for  the  appellant. 

William  Z.  Mathot^  for  the  respondent. 
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Patteeson,  J. : 

Tins  action  was  tried  by  the  court  and  a  jury,  Mr.  Justice 
MacLean  presiding.  It  was  submitted  to  the  jury  and  Mr.  Justice 
MaoLean  left  tlie  bench.  The  verdict,  wliich  was  for  the  plaintiff, 
was  received  by  Mr.  Justice  Amend  without  objection.  The  defend-' 
ant's  counsel  then  and  there  made  various  motions  which  stood  over 
for  the  consideration  of  the  justice  who  presided  at  the  trial.  There 
was  no  motion  then  made  to  set  aside  the  verdict  on  the  ground  of 
a  mistrial,  but  several  days  after  the  verdict  was  rendered  the 
defendant's  counsel  moved  before  Mr.  Justice  MacLean  to  set  it 
aside  on  the  ground  of  a  mistrial  in  that  the  verdict  was  improperly 
received.  No  actual  consent  appears  in  the  record  to  the  verdict 
being  received  as  it  was,  but  apparently  the  course  pursued  was 
with  the  acquiescence  of  the  defendant's  counsel.  The  motion  was 
granted,  and  from  the  order  entered  thereupon  this  appeal  is  taken. 

This  order  was  doubtless  made  in  reliance  upon  certain  decided 
cases  which  seem  to  hold  that  a  verdict  in  the  absence  of  the  justice 
who  presided  at  the  trial  is  unauthorized  and  invalid.  Those  cases, 
however,  have  been  recently  referred  to,  criticised  and  distinguished 
by  the  Court  of  Appeals  in  Dubuc  v.  LazeU^  Dalley  cJ&  Co,  (182 
N.  Y.  482).  It  was  there  held  that  a  verdict  is  not  void  because  it 
was  rendered  in  the  absence  of  tl)e  justice  who  presided  at  the  trial, 
wliere  it  appeared  that  the  parties  stipulated  in  open  court  tliat  it 
should  be  received  by  the  clerk,  and  it  was  stated  in  the  opinion  of 
tlie  court  tliat  tlnis  receiving  a  verdict  is  at  most  an  irregularity 
which  the  parties  could  waiv.e,  while  it  would  undoubtedly  be  com- 
petent for  the  court  to  relieve  the  defendant  upon  good  cause  shown. 

The  absence  of  the  trial  judge  was  a  mere  irregularity.  There 
was  another  judge  of  the  Supreme  Court  present  at  the  time  the 
verdict  was  received.  The  Dubuc  ciise  seems  to  us  to  control, 
as  has  already  been  intimated  in  the  opinion  of  the  court  by 
McLaughlin,  J.,  when  this  cause  was  before  us  on  an  appeal  from 
an  order  granting  a  new  trial  (110  App.  Div.  370).  Under  the 
decision  of  the  Court  of  Appeals  in  the  Dubuc  case  the  only  mat- 
ter for  our  consideration  now  is,  whether  there  was  a  waiver  of  any 
objection  that  might  have  been  taken  to  the  reception  of  the  ver- 
dict. That  case  was  decided  upon  the  particular  facts  and  it  was 
held  that  the  judgment  entered  upon  the  verdict  was  not  void,  and 
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under  the  facts  as  they  appear  in  this  record  we  reach  the  same 
conclusion  respecting  the  case  at  bar. 

The  order  should  he  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  for  a  new  trial  denied,  with  costs. 

O'Brien,  P.  J.,  Inoraham,  Laughlin  and  Clarke,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  for  new  trial  denied,  with  costs.     Order  tiled. 


Juuus  TisHMAN,  Appellant,  v,  Peter  P.  Acritelli,  Respondent. 
First  Department,  February  23, 1906. 

LiB  pendens — Code  of  Civil  Procedure,  section  1671,  construed  — -  specific 
performance  —  when  lis  pendens  not  canceled  in  such  action. 

Although  the  amendment  to  section  1671  of  the  Code  of  Civil  Procedure,  made 
hy  Laws  of  1905,  chapter  60,  allows  the  cancellation  of  the  Ha  pendens  when 
"adequate  relief  can  be  secured  to  the  plaintiff  by  a  deposit  of  money  or 
*  *  *  an  undertaking,"  such  lis  pendem  should  not  be  canceled  when  it 
appears  from  the  complaint  or  by  established  facts  that  the  plaintiff  may  be 
entitled  to  the  specific  performance  of  a  contract  to  convey  lands.  In  such 
event  the  money  deposited  or  the  undertaking  would  not  give  adequate  relief. 

Though  the  right  to  the  specific  performance  can  only  be  determined  on  triul  the 
U*  pendens  will  not  be  canceled  when  the  complaint,  or  clearly  established 
facts,  show  a  right  to  specific  performance. 

Appeal  by  the  plaintiflE,  Julius  Tisliman,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  lith 
day  of  November,  1905,  granting  the  defendant's  motion  to  cancel 
the  Iw  pendens  theretofore  filed  in  the  action,  upon  giving  an 
undertaking. 

Harry  A,  Gordon^  for  the  appellant. 

Abraham  NeUon^  for  the  respondent. 

Inoraham,  J. : 

Tho  action  was  brought  by  the  vendee  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  real  property.     The  complaint, 
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after  alleging  the  making  of  the  contract  and  an  adjournment,  by 
consent,  of  the  time  to  close  title,  alleges  that  at  the  time  and  place 
mentioned  tlie  plaintiff  was  ready,  willing  and  able  and  offered  to 
carry  out  and  perform  said  contract,  but  that  the  defendant  failed 
and  refused  to  perform  said  contract  on  his  part ;  failed  and  refused 
to  convey  a  good  and  marketable  title  to  said  premises  to  the  plain- 
tiff free  and  clear  from  all  incumbrances,  with  the  exception  of  the 
mortgages  and  incumbrances  specified  in  said  contract,  and  that  by 
reason  of  the  premises  the  plaintiff  has  been  and  will  be  damaged  in 
the  sum  of  $5,000.  The  judgment  demanded  is  that  the  defendant  be 
compelled  to  specifically  perform  and  carry  out  said  contract  on  his 
part,  as  in  eaid  contract  provided,  or  in  case  specific  performance 
thereof  cannot  be  had  by  the  plaintiff  as  therein  provided,  that  the 
plaintiff  have  judgment  against  the  defendant  for  the  sum  of 
$5,000,  besides  costs. 

The  answer,  by  not  denying,  admits  the  making  of  the  contract, 
denies  that  the  plaintiff  was  able  to  perform,  or  that  the  defendant 
failed  or  refused  to  perform,  and  denies  the  damage  alleged.  Upou 
an  affidavit  of  the  defendant  a  motion  was  then  made  to  vacate  the 
notice  of  the  pendency  of  action  filed  by  the  plaintiff,  which  motion 
was  granted  upon  the  defendant  giving  an  undertaking  in  the  sum 
of  $7,000.  This  motion  was  made  under  the  amendment  to  section 
1671  of  the  Code  of  Civil  Procedure  which  took  effect  on  Septem- 
ber 1,  1905.  (See  Laws  of  1905,  chap.  60.)  That  section  provides 
that  "  In  any  action  *  *  *  in  which  a  notice  of  the  pendency 
thereof  has  been  filed,  and  in  which  it  shall  appear  to  the  court  upon 
a  motion  made  as  hereinafter  provided,  that  adequate  relief  can  be 
secured  to  the  plaintiff  by  a  deposit  of  money,  or,  in  the  discretion 
of  the  court,  by  the  giving  of  an  undertaking,  as  hereinafter  pro- 
vided, *  *  *  any  defendant,  or  any  other  person  having  an 
interest  in  the  property  affected  by  the  action,  may  apply  for  the 
cancellation  of  such  notice."  • 

In  Bresel  v.  Browning  (109  App.  Div.  588)  we  held  that  where 
it  appeared  by  the  complaint  that  the  oiily  relief  to  which  the 
plaintiff  would  be  entitled  was  a  judgment  for  a  sum  of  money 
the  Us  pendens  should  be  canceled  upon  the  making  of  a  deposit  or 
the  giving  of  an  undertaking  sufficient  to  secure  the  payment  of 
the  amount   that   the   plaintiff  claimed.     On   the  other  hand,  we 
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think  that  where  the  relief  demanded  is  not  the  payment  of  a  enm 
of  money,  but  inyolves  the  right  of  the  plaintiff  to  a  conveyance 
of  real  property  described,  the  lis  pendens  should  not  be  canceled. 
It  is  only  where  "  adequate  relief  can  be  secured  to  the  plaintiff  by 
a  deposit  of  money  "  or  by  the  giving  of  an  undertaking  that 
the  court  is  authorized  to  cancel  the  lis  pendens.  If  the  plain- 
tiff, npon  the  facts  alleged  in  the  complaint  or  facts  clearly  estab- 
lished, is  entitled  to  a  specific  performance  of  the  contract  and  a 
conveyance  of  the  real  property  contracted  to  be  sold,  it  is  evident 
that  adequate  relief  cannot  be  secured  to  the  plaintiff  by  the  deposit 
of  a  sum  of  money.  The  question  depends  ordinarily  upon  the 
relief  that  the  plaintiff  demands  in  the  complaint  and  to  which, 
under  the  allegations  of  the  complaint,  he  is  entitled.  If  the  judg- 
ment asked,  and  to  which  the  plaintiff  would  be  entitled  if  the  facts 
alleged  in  the  complaint  are  true,  includes  something  more  than  the 
payment  of  a  sum  of  money,  then  the  deposit  of  a  sum  of  money 
would  not  secure  to  the  plaintiff  adequate  relief  if  he  succeeds. 
Here  the  plaintiff  claims  that  he  is  entitled  to  a  conveyance  of  the 
property.  It  is  true  that  lie  also  asks  in  the  alternative  that  if  such 
a  conveyance  be  found  impossible  he  be  allowed  to  recover  the 
damages  that  he  has  sustained,  but  that  is  only  in  case  that  he  can- 
not obtain  by  the  conveyance  a  good  title  to  the  property  that  the 
defendant  has  agreed  to  convey,  a  question  which  can  only  be  deter- 
mined upon  the  trial.  The  right  of  the  plaintiff  to  retain  the  notice 
of  pendency  of  action  must  be  determined  upon  the  allegations  of 
the  complaint,  or  facts  clearly  established,  and  we  think  that  in  this 
ease  the  right  of  the  plaintiff  to  a  decree  for  specific  performance  of 
the  contract  and  a  conveyance  of  the  real  property  therein  described 
must  be  determined  upon  the  trial.  {SmadbecJc  v.  Law^  106  App. 
Div.  552.) 

It  follows  that  the  order  appealed  from  should  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  denied,  with 
ten  dollars  costs. 

O'Bbien,  p.  J.,  Laughlin,  Clabke  and  Houghton,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs.     Order  filed. 
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William  N.  Boller,  Respondent,  v.  Naomi  S.  Boller,  Appellant. 
Theodore  E.  Lawton,  Corespondent,  Appellant. 

{  First  Department,  February  28,  1906. 

Divt)rce  —  when  corespondent  appearing  in  action  not  entitled  to  retrial 
of  issues— Code  of  Civil  ProcedTire,  section  1767,  construed.' 

The  appearance  of  a  corespondent  in  an  action  for  divorce  pursuant  to  the  per- 
mission granted  by  subdivision  2  of  section  1757  of  the  Code  of  Civil  Procedure 
does  not  invalidate  the  proceedings  in  such  action  prior  to  his  appearance,  and 
he  is  not  entitled  to  a  new  trial  of  issues  already  disposed  of. 

While  it  seems  that  the  court  would  have  power  to  order  a  new  trial  on  the 

*  intervention  of  such  corespondent  if  necessary  to  give  him  a  hearing  for  his 

protection,  such  new  trial  will  not  be  granted  when  the  corespondent  before 

his  personal  appearance  in  the  action  had  full  knowledge  thereof  and  was  a 

witness  at  the  trial. 

Rights  of  an  intervening  corespondent  discussed. 

O'Brien,  P.  J.,  and  McLaughlin,  J.,  dissented,  with  opinions. 

Appeal  by  the  defendant,  Naomi  S.  Boller,  and  by  the  corespond- 
ent, Theodore  E.  Lawton,  from  an  interlocutory  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  24th  day  of  May,  1905, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  New  York 
Special  Term  granting  the  plaintiff  an  absolute  divorce,  with  notice 
of  an  intention  by  the  said  Lawton  to  bring  up  for  review  upon 
such  appeal  an  order  entered  in  said  clerk's  office  on  the  26th 
day  of  April,  1905,  denying  his  motion  to  strike  the  cause  from 
the  calendar. 

George  A,  Steams^  for  the  defendant  appellant. 

Joseph  P.  Joachimson^  for  the  corespondent  appellant. 

Henry  W,  Booksiaver^  for  the  respondent. 

Ingraham,  J. : 

The  appeal  in  this  case  presents  a  question  arising  under  subdi- 
vision 2  of  section  1757  of  the  Code  of  Civil  Procedure,  which  does 
not  appear  to  have  been  before  decided.  The  action  was  brought 
for  an  absolute  divorce  against  the  defendant,  the  complaint  charg- 
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ing  tliat  she  at  varioas  times  in  the  months  of  June,  July,  August 
and  September,  1903,  committed  adultery  with  one  T.  E.  Lawton. 
The  defendant  interposed  an  answer  denying  the  adultery,  where- 
upon on  the  12th  day  of  January,  1904,  an  order  was  entered  by 
the  Special  Term  directing,  that  the  issues  of  fact  raised  by  tlie 
pleadings  be  tried  by  a  jury.  Those  issues  were  tried  on  February 
5, 1904,  and  the  jury  found  as  to  all  6f  them  in  favor  of  the  plain- 
tiflp,  whereupon  the  case  was  brought  on  at  the  Special  Term  for 
final  judgment. 

On  March  25,  1905,  before  the  hearing  for  final  judgment,  tlie 
corespondent  served  upon  the  plaintiff  by  mail  a  demand  for  the 
service  of  the  summons  and  complaint.  In  pursuance  of  tliat 
demand  the  plaintiff  served  on  the  attorney  for  tlio  corespondent 
on  Marcli  28,  1905,  a  summons  and  complaint.  Thereafter,  on 
April  17, 1905,  the  corespondent  served  an  answer  to  the  complaint. 
On  the  19th  day  of  April,  1905,  the  case  came  on  for  hearing  at 
the  Special  Term  ;  the  plaintiff  and  the  defendant  answered  ready, 
bat  the  corespondent  appeared  and  moved  that  the  cause  be  stricken 
from  the  calendar  upon  the  ground  that  he  had  received  no  notice 
of  trial.  This  motion  was  made  upon  an  affidavit  of  the  attorney 
for  the  corespondent,  stating  that  since  the  joinder  of  issue  no  notice 
of  trial  had  been  served  upon  the  attorney  for  the  corespondent. 
The  plaintiff  then  produced  a  notice  dated  March  28,  1905,  and 
served  on  that  day,  with  an  admission  of  service  by  the  attorney  for 
the  corespondent,  stating  that  the  action  would  be  brought  on  for 
trial  at  a  Special  Term  of  the  Supreme  Court  on  the  18th  day  of 
April,  1905,  at  ten  o'clock.  This  notice,  having  been  served  before 
the  service  of  the  answer  by  the  corespondent,  was  returned  by  the 
corespondent  to  the  plaintiff's  attorney.  The  motion  to  strike  the 
case  from  the  calendar  was  denied  and  an. order  duly  entered, 
whereupon  the  plaintiff  on  the  extract  of  the  minutes  of  the  Trial 
Term  determining  all  the  issues  of  fact  raised  by  the  answer  of  the 
defendant  in  favor  of  the  plaintiff,  applied  for  an  interlocutory 
judgment  of  divorce.  The  counsel  for  the  defendant  and  counsel 
for  the  corespondent  objected  to  proceedings  upon  the  ground  that 
an  issue  had  been  raised  by  the  answer  of  the  corespondent  which 
had  not  been  disposed  of.  The  court,  however,  overruled  tiiis 
App.  Div.— Vol.  CXI.        16 
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objection  and  filed  a  decision,  finding  the  facts  in  accordance  with 
the  admission  in  the  original  pleadings  and  the  finding  of  the  jury, 
and  directed  a  judgment  awarding  the  plaintiff  a  divorce  from  the 
defendant.  Both  the  defendant  and  the  corespondent  then  snb- 
niitted  what  are  called  requests  to  find,  which  simply  related  to  the 
proceedings  in  the  action.  The  court  refused  these  proposed  find- 
ings and  awarded  the  plaintiff,  an  interlocutory  judgment.  The 
refusal  of  the  court  to  find  these  proposed  findings  of  fact  and 
conclusions  of  law  were  excepted  to,  and  the  defendant  and  core- 
spondent appeal  from  the  interlocutory  judgment,  the  corespond- 
ent stating  in  his  notice  of  appeal  that  he  intended  to  bring  np  for 
review  the  order  denying  his  motion  to  strike  said  case  from  the 
calendar,  and  these  two  appeals  are  now  before  us  for  determination. 

The  question  is,  as  to  what  right  the  Code  of  Civil  Procedure 
awards  to  a  corespondent  who  thus  injects  himself  into  a  contro- 
versy after  the  issues  raised  by  the  pleadings  have  been  disposed  of. 

Prior  to  the  year  1899  there  was  no  provision  authorizing  a  core- 
spondent to  be  heard  in  an  action  for  divorce.  Section  1757  of  the 
Code  as  then  existing  consisted  of  subdivision  1  of  the  section  as  it 
now  exists.  (See  Laws  of  1880,  chap.  178.)  By  chapter  661  of  the 
Laws  of  1899  subdivision  2  of  section  1757  of  the  Code  was  added. 
This  subdivision  provides  that  "  in  an  action  brought  to  obtain  a 
divorce  on  the  ground  of  adultery  the  plaintiff  or  defendant  may 
serve  a  copy  of  his  pleading  on  the  co-respondent  named  therein." 
It  is  then  provided  that  if  no  such  service  is  made  "  any  co-respond- 
ent named  in  any  of  the  pleadings  shall  have  the  right,  at  any  time 
before  the  entry  of  judgment,  to  appear  either  in  person  or  by  attor- 
ney in  said  action  and  demand  of  plaintiff's  attorney  a  copy  of  the 
summons  and  complaint,  which  must  be  served  within  ten  days  there- 
after, and  he  may  appear  to  defend  such  action,  so  far  as  the  issues 
affect  such  co-respondent.  In  case  no  one  of  the  allegations  of  adul- 
tery controverted  by  such  co-respondent  shall  be  proved,  such  co  re- 
spondent shall  be  entitled  to  a  bill  of  costs  against  the  person  naming 
him  as  such  co-respondent,  which  bill  of  costs  shall  consist  only  of 
the  sum  now  allowed  by  law  as  a  trial  fee  and  disbursements,  and 
such  co-respondent  shall  be  entitled  to  have  an  execution  issue  for 
the  collection  of  the  same." 

It  will  1)0  noticed  that  this  statute  does  not  in  express  terms  make 
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ft  corespondent  a  party  to  the  action  nor  allow  him  to  serve  an 
answer  to  the  complaint.  He  is  not  given  the  rights  of  a  party  to 
the  action.  He  is  not  entitled  to  interfere  in  the  determination  of 
any  issue  of  law  or  fact,  except  that  he  is  allowed  to  "  appear  to 
defend  such  action  so  far  as  the  issues  ailect  such  co-respondent." 
With  all  of  the  questions  presented  he  has  no  concern,  except  so  far 
as  he  is  directly  aflFected,  but  when  he  is  served  with  the  pleading 
he  has  a  right  to  defend  so  far  as  he  is  affected  by  any  charge  made 
in  the  pleading.  Tliis  provision  Avas  intended  to  give  to  a  core- 
spondent, who  thus  brings  himself  into  the  litigation  between  the 
plaintiff  and  the  defendant,  the  right  to  such  a  defense  as  is  avail- 
able at  the  time  he  is  brought  in  by  the  service  of  the  summons  and 
complaint  upon  him.  He  comes  into  the  action,  not  as  a  party,  but 
as  authorized  to  defend  a  charge  made  against  him,  and  his  defense, 
it  seems  to  me,  must  be  confined  to  a  defense  of  the  undisposed 
of  issues  at  the  time  he  comes  into  the  litigation. 

In  determining  the  intention  of  the  Legislature  it  is  important  to 
consider  what  the  statute  does  not  do.  It  does  not  make  a  corespond- 
ent a  party  to  the  action.  It  does  not  allow  him  to  answer  the  com- 
plaint. It  does  not  affect  the  validity  of  the  proceedings  already  had 
at  the  time  of  service  of  process  upon  him.  It  does  not  allow  a 
judgment  against  him,  except  for  a  trial  fee  and  disbursements  if  he 
is  nnsnccessf ul  in  the  defense.  When  he  voluntarily  appears  and 
demands  service  of  the  summons  and  complaint,  he  is  entitled  to 
appear  and  defend  the  action  so  far  as  the  issues  affect  him ;  but 
when  in  the  action  in  which  he  thus  appears  there  are  no  issues 
undisposed  of,  and  all  that  remains  to  be  done  is  the  application  for 
final  judgment,  it  does  not  appear  to  have  been  the  intention  to 
create  issues  by  his  appearance  which  must  be  disposed  of  before 
.  judgment  can  be  granted.  I  would  have  no  doubt  of  the  power  of 
|the  court  upon  a  proper  case  presented  to  set  aside  a  verdict,  deci- 
don  or  any  other  proceeding  that  had  been  completed  in  the  action 
before  the  appearance  of  the  corespondent,  and  thus  give  him  an 
opportunity  to  defend  ;  but  no  such  application  in  this  case  was 
made,  and  no  facts  were  presented  that  would  justify  the  granting 
of  such  an  application.  The  action  had  been  at  issue  for  somo 
time;  the  corespondent  had  had  notice  of  the  charges  against  him, 
for  he  wjis  present  at  the  trial  and  was  examined  as  a  witness  on 
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behalf  of  the  defendant  and  took  part  in  the  trial.  It  is  diflficult  to 
understand  what  more  he  could  have  done  if  he  had  before  that 
time  appeared  in  the  action  and  had  been  served  with  the  summons 
and  complaint.  It  would  certainly  be  an  anomaly  to  hold  that  in  an 
action  where  a  wife  charged  with  the  commission  of  adultery  had 
been  found  guilty  after  a  fair  trial,  there  could  be  in  the  same  action 
another  trial  of  the  same  issue,  because  a  person  not  a  party  to  the 
action  had  injected  himself  into  the  litigation  and  denied  the 
adultery  of  which  the  wife  had  been  found  guilty  upon  a  trial. 

To  sustain  the  contention  of  the  corespondent  it  would  be  neces- 
sary to  bold  that,  by  allowing  him  to  appear  and  defend,  all  of  the 
prior  proceedings  in  the  action  after  the  service  of  the  pleadings 
were  vacated,  notwithstanding  the  fact  that  the  principal  defendant  — 
the  only  person  against  whom  there  could  be  a  judgment  —  had  been 
found  guilty  of  the  charges  made  against  her  after  a  trial  in  which 
she  had  duly  appeai*ed  and  defended.  If  there  had  been  a  sufficient  * 
number  of  •  corespondents,  and  each  one  should  time  his  appearance 
in  the  action  so  as  to  come  in  jiisi  before  final  judgment  was  entered, 
a  number  of  trials  could  be  had,  only  limited  by  the  number  of 
corespondents  —  a  proceeding  which  certainly  was  not  contemplated 
when  this  act  was  passed.  The  Code  contemplates  but  one  trial  of 
an  action.  That  trial  has  been  had,  and,  so>far  as  appears,  it  was  in 
all  respects  regular  and  the  issues  of  fact  were  determined.  If  that 
determination  has  become  final  no  new  trial  of  that  issue  can  be 
had,  unless  the  verdict  be  set  aside  either  on  motion  or  upon  appeal. 
If  that  determination  as  to  the  issues  raised  by  the  answer  of  the 
defendant  is  final,  and  the  issues  raised  by  the  answer  of  the 
corespondent  should  be  tried  and  a  verdict  had  in  his  favor,  what 
judgment  could  be  entered  ?  The  defendant  would  not  be  entitled 
to  judgment,  as  the  issues  as  against  her  have  been  determined  in 
favor  of  tiie  plaintiff;  and  no  judgment  could  be  rendered  in  favor 
of  the  corespondent,  as  no  such  judgment  is  authorized  by  the 
Code.  It  seems  plain  that  such  a  result  was  not  intended,  but  the 
intention  of  the  Legislature  can  be  given  full  effect  by  holding  that 
when  the  corespondent  comes  into  an  action  for  divorce  he  is  enti- 
tled to  defend  it  as  to  all  subsequent  proceedings,  so  far  as  the  prose- 
cution of  the  cause  affects  the  charges  made  against  him.  If  an 
issue  of  fact  as  to  the  adultery  remained  undisposed  of,  lie  would  be 
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entitled  to  take  part  in  the  trial  of  that  issue,  but  if  tliat  issue  had 
already  been  determined  he  would  be  confined  to  a  defense  of  the 
subsequent  proceedings,  including  a  right  to  appeal.  I  have  no 
donbt  of  the  power  of  the  court  to  set  aside  a  verdict  where  it  is  nec- 
essary to  give  the  corespondent  a  hearing  for  his  protection ;  but 
certainly  where  he  had  full  knowledge  of  the  action  and  the  charges 
made,  and  was  a  witness  on  the  trial,  his  subsequent  appearance 
should  not  affect  the  validity  of  the  determination  of  the  issues  and 
compel  the  plaintiff  again  to  go  through  with  the  trial  which  has 
been  determined  in  his  favor. 

No  authorities  are  cited  by  either  party  which  affect  this  ques- 
tioD.  If  it  should  be  true,  as  claimed  by  the  appellant,  that  this 
judgment  will  affect  the  corespondent  as  an  adjudication  against 
him,  this  situation  is  in  consequence  of  his  own  action  in  appearing 
in  the  action  after  the  issues  of  fact  had  been  disposed  of,  he  hav- 
ing full  notice  of  the  condition  of  the  action  at  the  time  he  required 
the  plaintiff  to  serve  upon  him  a  copy  of  the  summons  and  com- 
plaint. The  cases  of  which  Wood  v.  Swift  (81  N.  Y.  31)  is  an 
example  have  no  application.  There  tlie  action  had  been  tried  and 
submitted  to  a  referee,  who  had  not  filed  his  report.  At  that  time, 
a  person  interested  in  the  result,  as  being  a  claimant  of  the  fund  to 
recover  which  the  action  was  brought,  was  brought  in  as  a  defend- 
ant As  a  part  of  the  order  bringing  in  this  new  defendant,  the 
court  ordered  that  the  case  should  remain,  continue  and  be  tried 
before  a  referee  with  the  same  force  and  effect  as  if  all  parties  had 
been  parties  from  the  beginning  of  the  action.  The  judgment  that 
would  be  entered  would  be  against  the  new  defendant,  determining 
her  right  to  the  fund  to  recover  which  the  action  was  brought,  and 
if  she  was  not  successful  in  the  action  the  judgment  would  fore- 
close her  of  any  right  to  that  fund.  In  such  a  case  the  trial  there- 
tofore had  could  not  bind  the  defendant  who  had  been  made  a 
party,  as  the  judgment  that  would  be  rendered  would  be  a  judg- 
ment directly  against  her.  But,  as  before  stated,  no  such  condition 
exists  here.  There  can  be  no  judgment  against  this  corespondent. 
The  plaintiff  asks  for  no  judgment  against  him,  and  the  court  has 
awarded  none.  His  position  in  the  action  is  an  anomaly  and  evi- 
dently allowed  because  of  the  peculiar  nature  of  the  action  and  the 
danger  of  collusion  between  the  husband  and  wife,  involving  a  charge 
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against  a  third  person,  who  has  no  other  opportunity  of  protecting 
himself  from  the  charge,  and  certainly  wlien  such  a  third  person, 
who  had  notice  of  the  charge  made  against  him  and  was  present  at 
the  trial  which  determined  the  truth  of  tliat  charge,  deliberately 
delays  appearing  until  after  that  charge  has  been  finally  determined, 
he  has  no  cause  of  complaint  because  the  court  refuses  to  reopen 
the  case  and  allow  him  a  retrial  of  the  issues.  In  determining  this 
appeal  it  is  sufficient  to  hold  that  the  provisions  of  this  section  of 
the  Code  do  not  invalidate  the  prior  proceedings  in  an  action  upon 
the  appearance  of  a  corespondent,  and  that  where  lie  appears  in 
such  an  action  he  comes  in  subject  to  its  condition  at  the  time  he 
appears,  and  that  the  former  proceedings  are  not  thereby  invali- 
dated, and  in  this  case  no  facts  are  presented  to  show  that  the  pro- 
tection of  the  corespondent  in  any  way  requires  that  there  should 
be  a  new  trial  of  the  issues  already  disposed  of. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 

LAuaHLiN  and  Clarke,  JJ.,  concurred;  O'Brien,  P.  J.,  and 
McLaughlin,  J.,  dissented. 

McLaughlin,  J.  (dissenting) : 

I  am  unable  to  concur  in  the  prevailing  opinion.  The  issues 
raised  by  the  answer  of  the  corespondent  had  to  be  disposed  of 
before  judgment  could  be'  entered  and  this  was  not  done. 

The  action  was  brought  for  an  absolute  divorce  on  statutory 
grounds.  The  defendant  was  alleged  to  have  committed  adultery 
with  the  corespondent  here  appealing  and  he  was  the  only  person 
mentioned  as  a  corespondent  in  the  complaint.  Having  appeared 
in  the  action,  demanded  and  received  from  plaintiflE's  attorney 
before  the  entry  of  judgment  a  copy  of  the  summons  and  com- 
plaint, and  interposed  an  answer  thereto  denying  the  material  alle- 
gations thereof,  he  had  an  absolute  right  under  subdivision  2  of 
section  1757  of  the  Code  of  Civil  Procedure  to  a  trial  of  the  issues, 
so  far  as  the  same  affected  him,  before  judgment  could  be  entered. 
This  subdivision  of  the  section  of  the  Code  provides  that  in  an 
action  brought  to  obtain  a  divorce  on  the  ground  of  adultery,  the 
plaintiff  or  defendant  may  serve  a  copy  of  his  pleading  on  the 
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oorespoudent  named  therein,  and,  at  any  time  within  twenty  days 
after  such  service,  the  corespondent  may  appear  to  defend  such 
action  so  far  as  the  issues  aflFect  such  corespondent.  It  also  pro- 
vides that  if  no  such  service  be  made,  then  at  any  time  before  the 
entry  of  judgment  any  corespondent  named  in  any  of  the  pleadings 
shall  have  the  right  at  any  time  before  the  entry  of  judgment  to 
appear  in  the  action  and  demand  of  plaintiffs  attorney  a  copy  of  the 
summons  and  complaint,  which  must  be  served  within  ten  days 
thereafter,  and  he  may  appear  to  defend  such  action  so  far  as  the 
issues  aflfect  such  corespondent. 

The  purpose  of  this  statute  is  obvious.  It  is  to  enable  a  core- 
spondent to  intervene  in  the  action  and  protect  his  or  her  reputa- 
tion when  the  same  might  be  injured  or  destroyed  by  collusion 
between  the  originial  parties  to  the  action,  or  by  false  testimony 
given  by  one  of  them.  The  prevailing  opinion  either  ignores  or 
else  overlooks  the  purpose  of  the  statute  and  in  effect  repeals  the 
statute  itself.  If  a  corespondent  must  accept  the  situation  pre- 
cisely as  he  finds  it  when  lie  gets  into  the  action,  if  a  trial  has  been 
had,  then  there  is  no  opportunity  to  defend  the  action  so  far  as  the 
i»iies  relate  to  him,  and  this  is  well  illustrated  in  the  case  now 
before  us.  Here  the  corespondent  was  the  only  one  named  in  tlie 
complaint.  A  trial  had  been  had  upon  issues  framed,  before 
a  jury,  which  had  found  that  the  defendant  had  committed  adultery 
with  the  corespondent.  Upon  these  findings  proceedings  were 
about  to  be  taken,  for  judgment.  If  the  corespondent  could 
only  accept  the  situation  as  he  found  it,  then  the  only  issue  which 
related  to  him  had  been  tried  and  disposed  of,  viz.,  that  he  had 
committed  adultery  with  the  defendant. 

It  is  true  that  a  corespondent  is  not,  in  express  terms,  made  a 
party  to  the  action,  but  this  is  immaterial,  inasmuch  as  he  is  allowed 
to  appear  and  defend  so  far  as  the  issues  relate  to  hiui,  and  to  this 
extent  at  least  he  must  be.considered  as  a  party.  Neither  of  the 
original  parties  to  the  action  is  obliged  to  bring  him  in,  and  if  they 
do  not,  he  is  not  obliged  to  come  in,  and  cannot  be  compelled  to  do 
so.  He,  however,  has  a  right  to  make  himself  a  party  to  the  action, 
and  if  he  does  so  he  must  be  regarded  and  treated  as  such,  and 
before  judgment  can  be  entered  the  issues  raised  by  an  answer 
interposed  by  him  must  be  disposed  of.     If  he  is  unsuccessful  in 
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his  defense,  then  he  may  be  required  to  pay  costs.  {BiUings  v. 
Billings^  73  App.  Div.  69,) 

It  is  no ,  answer  to  the  foregoing  suggestions  to  say  he  should 
have  appeared  earlier  in  the  action,  because  the  statute  gives  him 
the  right  to  appear  at  any  time  before  the  entry  of  judgment,  and 
the  plaintiflF  could  have  limited  the  time  within  which  he  could  get 
into  the  action  by  serving  the  summons  and  complaint  upon  him 
without  waiting  to  have  the  corespondent  demand  tliat  such  service 
be  made. 

The  judgment  appealed  from,  therefore,  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  the  corespondent  to  abide  the 
event  of  the  action. 

O'Brien,  P.  J.,  concurred. 

0'Beien,  p.  J.  (dissenting) : 

I  dissent  from  the  views  expressed  by  Mr.  Justice  Ingrahah. 

This  is  an  action  for  divorce  on  the  statutory  grounds  brought 
by  a  husband  against- his  wife,  in  which  he  has  thus  far  been  suc- 
cessful, having  obtained  an  interlocutory  judgment  awarding  him 
an  absolute  divorce,  from  which  separate  appeals  have  been  taken 
both  by  the  wife  and  by  the  corespondent  named  in  the  complaint. 
The  sole  question  raised  by  the  briefs  of  the  appellants  on  this 
appeal  relates  to  the  rights  of  the  corespondent  under  subdivision  2 
of  section  1757  of  the  Code  of  Civil  Procedure,  and,  therefore,  it  is 
only  necessary  for  us  to  consider  the  scope  and  effect  of  that  subdi- 
vision as  applied  to  the  facts  before  us. 

The  action  was  commenced  in  September,  1903,  the  complaint 
alleging  tliat  the  defendant  at  various  times  during  that  year  had 
committed  adultery  with  one  Theodore  E.  Lawton.  The  wife  inter- 
posed an  answer  denying  the  adultery,  and  pursuant  to  an  order  of 
the  Special  Term  the  issues  of  fact  raised  by  these  pleadings  were 
tried  on  February  5,  1904,  before  a  jury,  which  found  that  the 
defendant  had  committed  adultery  with  said  Lawton  during  the 
year  mentioned.  At  this  trial  the  corespondent  appeared  and  tes- 
tified as  a  witness.  Thereafter  the  case  was  brought  on  at  Special 
Term,  and  in  conformity  with  the  verdict  previously  rendered  at 
Trial  Term  an  interlocutory  judgment  was  entered  in  favor  of  ihe 
plaintiff  graiiting  him  a  divorce,  which,  however,  was  reversed  on 
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appeal  to  this  court  {Boiler  v.  Boiler^  96  App.  Div.  163)  and  the 
case  was  thereupon  restored  to  the  Special  Term  calendar. 

This  was  the  situation  when  the  corespondent  on  March  25, 1905, 
through  his  attorney  served  by  mail  upon  plaintiffs  attorney  a 
notice  of  appearance  and  a  demand  that  a  copy  of  the  summons  and 
complaint  bo  served  upon  him.  On  March  twenty^ighth  the  plain- 
tiff complied  with  this  demand,  and  on  April  seventeentli  tlie 
corespondent  served  plaintiff  with  a  copy  of  his  answer,  being  a 
general  denial  as  to  him  of  the  charge  of  adultery.  When  the  case 
thereafter  came  on  for  hearing  at  Special  Term  on  April  nineteenth 
the  corespondent  moved  to  strike  it  from  tlie  calendar  on  the  ground 
that  he  had  received  no  notice  of  trial  since  the  joinder  of  issue. 
Upon  this  subject  it  was  shown  by  affidavit  tliat  at  the  time  the 
plaintiff  served  upon  the  corespondent  a  copy  of  his  sujnmons  and 
complaint,  March  twenty-eightli,  he  also  served  a  notice  of  trial, 
stating  that  the  action  wonld  be  brought  to  trial  on  April  eighteenth, 
but  this  notice  was  returned  by  the  corespondent  on  the  ground  that 
it  was  served  before  he  had  answered  and  before  issue  had  been 
joined  as  to  him.  Although  no  other  or  subsequent  notice  of  trial 
had  been  given,  the  corespondent's  motion  to  strike  the  case  from 
the  calendar  was  denied  as  was  also  his  motion  to  have  the  issues  of 
fact  raised  by  his  answer  tried  by  a  jury.  The  plaintiff  thereupon 
and  against  the  corespondent's  objection  was  permitted  to  introduce 
in  evidence  the  minutes  of  the  previous  trial  before  the  jury  and 
the  record  of  the  verdict  flnding  that  the  wife  had  committed 
adultery  with  the  corespondent.  Notwithstanding  the  fact  that  the 
issues  raised  by  the  corespondent's  answer  had  not  been  disposed  of, 
and  that  he  duly  demanded  a  trial  of  those  issues,  the  court,  upon 
the  record  of  the  previous  trial,  awarded  plaintiff  his  interlocutory 
judgment  of  divorce  on  the  ground  of  adultery  as  found  by  the 
jury. 

It  is  from  this  judgment  that  the  separate  appeals  have  been 
taken  by  the  wife  and  the  corespondent,  and  we  are  called  upon  to 
determine  the  rights  of  the  latter  under  the  circumstances  above 
stated,  whether,  after  having  come  into  the  action  and  served  an 
aaawer  denying  his  participation  in  the  alleged  adultery,  he  could  be 
deprived  of  a  trial  of  this  issue  of  fact. 

Subdivision  2  of  section  1757  of  tlie  Code  of  Civil  Procedure, 
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upon  which  the  corespondent  relies,  provides  that  "In  an  action 
brought  to  obtain  a  divorce  on  the  ground  of  adultery,  the  plaintiff 
or  defendant  maj  serve  a  copy  of  his  pleading  on  the  co-respondent 
named  therein,". who,  "at  any  time  within  twenty  days  after  such 
service  *  *  *  may  appear  to  defend  such  action,  so  far  as  the 
issues"  affect  him.  The  section  further  provides  that  "if  no  such 
service  be  made,  then  at  any  time  before  the  entry  of  judgment 
any  co-respondent  named  in  any  of  the  pleadings  shall  have  the 
right,  at  any  time  before  the  entry  of  judgment^  to  appear  either  in 
person  or  by  attorney  in  said  action  and  demand  of  plaintiff's  attor- 
ney a  copy  of  the  summons  and  complaint,  which  must  be  served 
within  ten  days  thereafter,  and  he  may  appear  to  defend  such 
action^  so  far  as  the  issues  affect  such  co-respondent.^^ 

In  approaching  tlie  consideration  of  this  section  it  must  bo  borne 
in  mind  that  the  Legislature,  in  the  exercise  of  its  authority  to  regu- 
late marriage  and  divorce  for  the  welfare  of  society  and  the  Stfite, 
may  prescribe  the  procedure  which  must  be  observed  in  order  to 
dissolve  the  marital  relations  or  to  secure  the  rights  of  one  named  as 
corespondent.  The  validity  of  the  act  is  not  attacked,  there  being 
here  involved  merely  the  question  of  its  construction.  It  is  our 
duty,  therefore,  to  ascertain  its  meaning  and  scope,  and  then  give  it 
force  and  effect.  If  the  language  is  clear  and  unambiguous,  we 
cannot  warp  or  twist  its  meaning  because  we  think  that  a  statute 
different  in  terms  from  the  one  enacted  would  be  better  suited  to 
adjust  the  equities  between  particular  litigants.  Tlie  record  before 
us  undoubtedly  shows  that  the  present  corespondent  has  been 
guilty  of  a  long  and  vexatious  delay  in  invoking  the  protection  of 
tlie  statute ;  and  wliile  his  conduct  does  not  commend  itself  to  the 
court,  nevertheless  we  have  no  power,  for  that  re^on,  to  deprive 
him  of  a  riglit  given  by  the  law.  The  appellant  Lawton  knew  that 
he  was  named  corespondent  in  the  complaint.  He  appeared  as  a 
witness  before  the  jury  when  the  issue  of  defendant's  alleged 
adultery  with  him  was  tried.  He  made  no  attempt  at  that  time  to 
intervene,  but  on  the  contrary  waited  until  all  questions  of  fact 
raised  by  the  complaint  and  answer  had  been  determined  in  plain- 
tiff's  favor  before  he  denianded  an  opportunity  to  be  heard.  He 
has  resorted  to  dilatory  tactics  which  we  do  not  hesitate  to  con- 
demn, but,  conceding  that  to  be  so,  lie  cannot  be  denied  the  right 
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conferred  upon  him  by  the  statute,  "at  any  time  before  the  entry 
of  judgment,"  to  "appear  to  defend  such  action,  so  far  as  the  issues 
affect"  liim  as  corespondent. 

In  defining  the  status  of  a  corespondent  under  tliis  section,  the 
ApjMjllate  Division  of  the  fourth  department  in  Billings  v.  Bill- 
ings (73  App.  Div.  69)  said  through  Mr.  Justice  Williams  that  he 
"is  not,  by  the  terms  of  the  statute,  called  a  defendant,  but  he  is 
allowed  to  appear  and  defend  the  action,  and  may  very  properly  be 
regarded  as  a  party  defendant  from  the  time  he  appears  and  serves 
an  answer  to  the  complaint.  He  is  not  obliged  to  defend,  and  can- 
not be  compelled  to  do  so.  His  appearance  is  voluntary,  but  if  he 
elects  to  come  into  the  action  he  ought  to  be  regarded  and  treated 
as  a  party  defendant  from  that  time."  And  by  one  of  the  judges 
of  the  first  judicial  district  at  Special  Term  it  was  said  {Rixa  v. 
Hixa,  35  Misc.  Rep.  227)  that "  when  a  person  is  given  the  privi- 
l^e  of  appearing  and  defending  an  action  by  express  legislative 
enactment,  he  thereby  becomes  a  party  to  such  action,  and  as  such 
becomes  vested  with  all  the  rights  and  privileges  of  a  party  except 
as  limited  by  statute." 

By  way  of  argument  we  may  refer  to  section  452  of  the  Code, 
wliich  although  relating  to  a  different  subject,  yet  contains  similar 
provisions,  and  by  analogy  throws  light  upon  the  question  now  pre- 
sented. That  section  provides  in  part  that  "  where  a  person,  not  a 
party  to  the  action,  has  an  interest  in  the  subject  thereof,  or  in  real 
property,  the  title  to  which  may  in  any  manner  be  affected  by  the 
judgment,  or  in  real  property  for  injury  to  which  the  complaint 
demands  relief,  and  makes  application  to  the  court  to  be  made  a 
party,  it  must  direct  him  to  be  brought  in  by  the  proper  amend- 
ment." That  section  was  before  the  courts  for  consideration  in 
Wood  v.  Swift  (81  N.  Y.  31)  where  certain  parties  had  been 
bronglit  in  as  defendants  after  the  action  had  been  referred,  the 
evidence  taken  and  the  case  finally  submitted  to  the  referee  for  his 
decision  on  the  merits.  The  court,  although  granting  the  applica- 
tion bringing  in  the  new  parties,  directed  by  its  order  that  the  case 
should  remain  and  continue  for  trial  before  the  referee,  the  same  as 
if  the  new  parties  had  been  parties  from  the  beginning  of  the  action, 
they  to  have  the  privilege,  however,  of  cross-examining  the  wit- 
-  nesses  previously  produced  and  examined  before  the  referee.     On 
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appeal,  however,  it  was  held  that  so  much  of  the  order  as  directed 
tlie  ease  to  continue  before  the  referee  with  the  right  of  cross-exami- 
nation of  witnesses  was  erroneous,  Judge  Eabl  saying  that  the 
court  "  could  not  compel "  the  new  parties  "  to  accept  the  referee 
who  had  been  appointed,  and  to  accept  the  evidence  which  Imd  been 
taken,  even  with  the  right  of  cross-examination  which  was  secured  to 
them."  And  in  further  discussing  the  rights  of  the  appellant,  who 
was  one  of  the  new  parties  brought  into  the  action,  he  said  :  "  Th& 
action  does  not  appear  in  the  papers  before  us  to  be  one  which 
couhi  be  referred  without  consent.  The  appellant  had  the  right  to 
have  the  cause  tried  by  the  court  or  a  jury,  and  he  at  least  had  the 
right  to  be  heard  as  to  the  appointment  of  a  referee,  and  he  had  the 
right  to  be  present  when  the  witnesses  were  sworn  and  examined." 

It  is  true  that  section  452  provides  that  a  person  specified  shall 
be  made  a  parti/  to  the  action,  wliile  subdivision  2  of  section  1757 
does  not  in  terms  so  recite,  but  from  the  language  used  in  the  latter 
section  we  are  of  the  opinion,  as  already  indicated,  tliat  it  was  the  pur- 
pose of  the  Legislature  to  give  a  corespondent  tlie  rights  of  a  party 
to  the  action  in  so  far  as  the  issue  of  adultery  affected  him.  Any 
other  interpretation  would  render  meaningless  the  words  which 
permit  him  at  any  time  before  the  entry  of  judgment  to  "  defend" 
the  action. 

Nor  do  we  find  in  the  section  language  which  either  expressly  or 
by  implication  confines  a  corespondent,  as  suggested  in  the  opinion 
of  Mr.  Justice  Ingraham,  "  to  a  defense  of  the  undisposed  of  issues 
at  the  time  he  comes  into  the  litigation."  If  it  had  been  the 
intent  of  the  Legislature  to  so  limit  a  corespondent's  rights,  such 
limitation  could  have  readily  been  expressed  in  the  accurate  and 
proper  words  used  by  the  learned  justice  in  his  opinion,  and  the 
fact  that  no  such  words  are  found  in  the  section  itself  is  strong  evi- 
dence that  the  Legislature  did  not  intend  to  impose  any  such  limi- 
tation. On  the  contrary,  it  seems  to  us  that  the  Legislature  intended, 
as  suggested  by  Mr.  Justice  Williams  in  the  Billings  Case  {supra), 
that  a  core8po4ident  should  be  regarded  as  a  party  to  the  action  in 
so  far  as  the  issue  of  adultery  affected  him  with  all  the  rights  of  a 
party. 

If  the  plaintiff  had  desired  to  guard  against  vexatious  delay 
caused  by  the  belated  application  of  the  corespondent,  it  was  within 
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his  power  to  do  so  by  serving  a  copy  of  his  complaint  upon  the 
corespondent  in  the  first  instance  as  permitted  by  the  section.  This 
he  did  not  do,  so  he  is  equally  responsible  with  the  corespondent 
for  the  present  situation.  A  case  may  arise  wherein  a  corespond- 
ent named  in  a  divorce  action  may  be  outside  the  State  and  may  be 
ignorant  of  its  pendency  until  the  issues  involving  his  good  name 
have  been  disposed  of  by  the  jury.  Under  such  circumstances  it 
would  be  unjust  and  contrary  to  the  statute  to  deprive  him  of  the 
opportunity  to  be  heard  in  the  action  or  to  present  evidence  upon 
the  issues  so  far  as  they  affect  him  ;  yet  such  a  result  would  follow 
nnder  the  view  taken  by  Mr.  Justice  Inoraham  that  a  corespond- 
ent only  has  the  right  to  defend  such  issues  as  may  be  undisposed 
of  at  the  time  he  comes  into  the  litigation^  The  statute  is  salutary 
and  remedial  and  the  reason  for  its  enactment  apparent.  It  was 
designed  to  prevent  innocent  parties  from  being  charged  with  immo- 
rality and  convicted  without  an  opportunity  of  defending  themselves. 
If  it  is  to  effect  this  purpose,  as  expressed  by  its  language,  which  is 
clear  and  certain,  it  should  be  construed  so  as  to  extend  to  a 
corespondent  the  rights  of  a  party  to  the  action  in  so  far  as  the 
issnes  affect  him,  and  if  everything  that  has  taken  place  prior  to  his 
coining  into  the  action  is  a  sealed  book  which  he  is  forbidden  to 
open,  the  end  sought  by  the  statute  cannot  be  accomplished. 

I  think,  therefore,  the  court  erred  in  refusing  to  the  appellant  the 
right  to  litigate  the  issues  raised  by  his  answer  and  in  entering 
judgment  while  such  issues  were  undisposed  of. 

The  judgment  appealed  from  should,  therefore,  be  reversed  and 
a  new  trial  ordered,  with  costs  to  the  appellant  Lawton  to  abide  the 
event. 

Judgment  affirmed,  with  costs.     Order  filed.  . 
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Catharine  McLaughlin,  as  Administratrix,  etc.,  of  John  McLaugh. 

LIN,  Deceased,  Respondent,  v,  Manhattan  Railway  Company, 

Appellant. 

First  Department,  February  23,  1906. 

Negligence  —  employee  killed  by  passing  train  on  elevated  track  — 
assumed  risk  —  contributory  negligence  —  evidence  —  opinions  of  one 
not  expert,  inadmissible. 

The  plaintiff's  intestate,  who  had  been  for  two  months  in  the  defendant's  employ 
in  repairing  elevated  tracks  —  one  month  on  the  particular  line  in  question  — 
while  walking  on  a  footway  between  two  tracks,  in  recoiling  from  a  train  pass- 
ing on  one  of  them  was  struck  and  killed  by  a  train  passing  on  the  other. 
The  intestate  was  familiar  with  the  locality.  There  was  a  normal  clearance  of 
twenty-nine  and  one-half  inches  between  passing  trains,  and  it  was  shown 
that  the  place  was  safe  for  those  accustomed  to  it.  There  was  an  outside 
footpath  five  feet  three  inches  wide  which  the  intestate  could  have  taken 
in  going  to  his  work,  and  in  that  case  he  would  have  been  entirely  out  of 
danger. 

Of  his  own  volition  he  took  the  center  walk  knowing  that  trains  were  liable  to 
pass,  and  there  was  no  evidence  that  he  looked  to  see  whether  trains  were 
approaching  or  took  any  precaution  to  protect  himself  when  they  were 
passing. 

Held,  that  a  verdict  for  the  plaintiff  should  be  set  aside; 

That  the  risk  was  apparent  and  assumed; 

That  the  intestate  was  guilty  of  contributory  negligence; 

That  the  defendant's  foreman  superintending  the  work  was  not  an  expert  com- 
petent to  give  an  opinion  as  to  whether  placing  red  flags  at  cither  end  of  gangs 
at  work  on  such  tracks  would  make  the  place  a  safe  place  in  which  to  work. 

The  admission  of  such  opinion  is  reversible  error. 

O'Brien,  P.  J.,  and  Clarke,  J.,  dissented. 

Appeal  by  the  defendant,  the  Manhattan  Railway  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  17th  day  of  May,  1905,  upon  the  verdict  of  a  jury  for  $4,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  15th  day 
of  May,  1905,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

J.  Osgood  Nichols^  for  the  appellant. 

t/".  Nolle  Hayes^  for  the  respondent.  i 
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McLaughlin,  J. : 

On  the  28th  of  November,  1902,  tlie  plaintiffs  intestate  was 
struck  and  killed  by  one  of  the  defendant's  trains,  and  she  brings 
this  action  to  recover  the  damages  alleged  to  have  been  sustained 
Ujwn  the  ground  that  his  death  was  caused  by  defendant's  negligence. 

The  accident  occurred  about  eight  o'clock  in  the  morning,  at  a 
point  a  little  south  of  the  intersection  of  Seventy-sixth  street  and 
Colninbus  avenue,  at  which  place  the  defendant  maintains  an  ele« 
vated  railroad  structure,  on  which  trains  are  operated.  The  intes- 
tate for  about  two  months  preceding  the  accident  had  been  employed 
by  the  defendant  in  making  certain  repairs  upon  the  structure  — 
one  month  on  this  particular  line.  Sixth  avenue.  For  two  days 
immediately  preceding  the  twenty-eighth  he  did  not  work,  and  this 
seems  to  have  been  taken  by  him  as  a  sufficient  ground  for  dis- 
charge, for  on  the  morning  of  the  accident  he  applied  to  the  fore- 
man in  charge  of  the  work  (one  Murphy)  for  reinstatement. 
Murphy  at  the  time  was  upon  the  elevated  structure,  and  he  told 
the  intestate  he  could  go  to  work  at  any  of  the  places  south  of 
there  which  had  been  designated  by  chalk  marks  as  needing  repairs. 
The  repairs  which  were  beuig  made  under  Murphy's  supervision 
extended  from  Seventy-sixth  to  Fifty-ninth  streets.  Between  these 
points  there  are  three  tracks  upon  the  structure.  The  north  and 
sonth-bonnd  local  tracks  are  located  respectively  on  the  east  and 
west  side  of  the  structure,  and  the  express  track  is  in  the  center. 
The  distance  between  the  nearest  rails  of  the  express  and  local 
tracks  is  six  feet  three  inches.  In  the  center  of  this  space  on  either 
cide  is  a  board  walk  constructed  of  four  six-inch  boards,  the  width 
of  which  is  sufficient  to  give  a  clear  space  of  twenty-nine  and  one- 
half  inches  between  parallel  cars  passing  on  both  tracks,  except 
under  certain  conditions,  when  the  space  might  be  narrowed  three 
or  f on r  inches  by  the  swaying  of  passing  cars.  Beyond  the  local 
tracks,  on  either  side  of  the  structure,  there  are  also  two  board  walks, 
etch  of  the  width  of  five  feet  three  inches.  Between  the  outside 
walk  and  the  track  extend  handrails.  These  outside  walks  are  used 
bj  workmen  in  going  to  and  from  their  work,  and  there  was  some 
endeuce  that  the  walk  between  the  tracks  is  also  used  for  that  pur- 
pose, as  well  as  for  workmen  while  at  work,  to  escape  from  passing 
tnios.  ' 
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The  intestate,  after  Murphy  told  him  he  could  go  to  work,  pro- 
ceeded southerly  on  the  walk  between  the  express  and  the  south- 
bound local  tracks.  There  was  a  chalk  mark  indicating  repairs 
were  needed  only  a  few  feet  from  where  Murphy  stood  (which  was 
on  this  same  walk),  but  he  passed  this  and  after  going  between  150 
and  200  feet  a  local  train  overtook  him  and  a  little  later  an  express. 
As  the  express  train  passed  Murphy  he  called  to  the  intestate  to 
look  out  for  it,  and  as  he  did  so,  to  use  Murphy's  own  language,  the 
intestate  "  shied  from  tlie  local  and  then  came  in  contact  with  the 
step  of  the  express."     He  was  knocked  down  and  instantly  killed. 

The  plaintiff  contended  at  the  trial,  and  this  contention  seems  to 
have  been  adopted  by  the  trial  court,  that  upon  the  facts  a  ques- 
tion was  presented  for  the  jury  to  say  whether  the  defendant  had 
performed  the  duty  which  it  owed  to  the  intestate,  by  furnishing 
him  a  reasonably  safe  and  secure  place  to  walk  or  stand  upon 
between  its  tracks  while  the  trains  were  passing  and  in  notifying 
him  of  the  approach  of  the  trains  and  promulgating  and  enforcing 
reasonable  rules  and  regulations  with  reference  to  the  use  of  the 
walk  and  the  operation  of  the  trains.  The  jury  found  in  favor  of 
the  plaintiff  and  defendant  appeals. 

I  am  of  the  opinion  that  the  judgment  is  erroneous  and  should  be 
reversed.  The  proof  showed  that  upon  the  tracks  at  this  point 
trains  were  passing  and  repassing  every  few  minutes,  indeed,  at 
some  hours  of  the  day  nearly  every  minute ;  that  the  intestate  was 
familiar  with  this  fact  because  he  had  been  engaged  upon  the  tracks 
at  this  point  for  nearly  a  month,  during  which  time  trains  had  passed 
hundreds  of  times.  Indeed,  the  testimony  of  plaintiff's  witness 
Murphy,  who  was  not  at  the  time  of  the  trial  in  the  employ  of  the 
defendant  and  had  not  been  for  upwards  of  two  years,  was  to  the 
effect  that  he  had  been  caught  between  these  trains  as  the  intestate 
was  at  the  time  of  the  accident  "  lots  of  times,  hundreds  of  times, 
every  day,"  and  that  it  was  a  safe  place  if  the  person  knew  what  to 
do,  that  is,  braced  himself  and  stood  sideways. 

The  intestate,  in  going  to  the  place  where  he  desired  to  work 
could  have  taken  the  walk  on  the  outside  of  the  tracks  and  in  that 
case  he  would  have  been  entirely  out  of  danger  from  passing  trains* 
He,  however^  of  his  own  volition,  took  the  center  walk  and  when 
lie  did  60  he  must  have  known  that  while  upon  that  walk  both  the 
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express  and  local  trains  were  liable  to  pass.  He  was,  tlierefore 
obligated  to  look  out  for  approaching  trains,  and  there  is  not  the 
slightest  evidence  in  the  record  that  after  he  started  on  this  walk  ho 
looked  to  see  whether  a  train  were  approaching  or  that  he  took  any 
precantions  to  protect  himself  when  tKe  trains  were  passing;  on  tho 
contrary,  the  only  evidence  is  that  when  Murphy  called  to  him, 
instead  of  turning  sideways  and  allowing  the  trains  to  pass,  he  threw 
liis  body  away  from  the  local  train  and  in  doing  so  it  came  in  con- 
tact with  the  express.  Not  only  this,  but  when  the  intestate  selected 
the  center  walk  instead  of  tho  outside  one,  the  risk  of  using  the  one 
selected  was  open  and  obvious  to  him,  and,  therefore,  he  assumed 
whatever  danger  there  was  in  using  it  This  is  but  applying  the 
general  rule,  which  is  that  a  servant  when  he  accepts  the  service, 
does  so  subject  to  the  risks  incidental  to  it,  and  where  the  machinery, 
implements  or  structures  of  the  employer's  business  are  at  that  time 
of  a  certain  kind  or  condition  and  a  servant  knows  it  he  can  make 
no  claim  upon  the  master  to  furnish  different  safeguards  or  appli- 
ances {Sweeney  v.  Berlin  <jfe  Jones  Envelope  Co,,  101  N.  T.  520) ; 
that  he  assumed  not  only  the  risks  incident  to  the  employment  tut 
obvious  dangers,  and  if  he  voluntarily  enters  into  or  continues  in 
the  service  —  having  knowledge  or  means  of  knowing  the  dangera 
involved  —  he  assumes  the  risk.  {Crown  v.  (?rr,  140  N.  Y.  450; 
De  Graff  v.  iT.  T.  C.  c&  E.  R.  R.  R.  Co,,  76  id.  125 ;  Ryan  v. 
Third  Avenue  R.  R.  Co.,  92  App.  Div.  306.) 

No  rule  which  could  have  been  adopted  by  the  defendant  — 
unless  it  had  stopped  running  its  trains  while  the  intestate  was  on 
his  way  to  work  —  would  have  protected  him.  He  knew  what  the 
fiitaation  was  and  he  knew  the  danger  which  he  was  liable. to 
encounter  if  the  express  and  local  passed  him  at  tho  same  time 
while  he  was  upon  this  walk.  The  real  cause  of  the  accident  was 
tlie  failure  of  the  intestate  to  notice  the  approach  of  the  express 
train  and  probably  when  Murphy  called  to  him  he  thought  he  was 
warning  him  of  the  local  and  for  that  reason  he  swerved  in  the 
opposite  direction,  and  in  doing  so  was  struck  by  the  express. 

This  being  the  condition  of  the  evidence  at  the  conclusion  of  the 
trial,  it  seems  to  me  the  court  erred  in  denying  defendant's  motion 
to  direct  a  verdict  in  its  behalf,  certainly  in  denying  its  motion  t^ 
App,  Biv,— Vol.  CXL        17      r 
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set  aside  the  verdict,  because  the  intestate  was  not  only  guilty  of 
contributory  negligence  but  he  assumed  the  risk  of  being  injured 
by  passing  trains  when  he  used  the  center  walk  instead  of  the 
outside  one. 

I  am  also  of  the  opinion  that  the  court  erred  in  permitting  the 
witness  Murphy  to  answer  the  following  questions  :  "  Q.  "What  do 
you  say,  from  your  experience  as  a  workman  and  foreman  working 
on  the  elevated  railroad  in  regard  to  the  security  which  would  be 
afforded  to  workmen  by  having  a  rule  requiring  that  all  men  work- 
ing on  the  tracks  upon  whiqh  trains  are  run  should  work  under  a 
red  flag  or  that  a  flagman  should  be  stationed  at  either  end  of  that 
gang  of  men,  no  matter  how  large  or  small  it  may  be  ?  *  *  * 
A.  You  want  my  opinion  of  the  rule?  Q.  Yes.  A.  I  think  it 
would  be  a  very  good  fdea.  It  would  be  safe  for  men  that  is 
working  on  the  road.  *  *  *  Q.  Do  you  think,  in  view  of 
your  experience,  that  men  can  be  properly  protected  from  pass- 
ing trains  without  such  a  uniform  rule?  A.  Why,  no."  Appro- 
))riate  objections  were  made  to  the  questions  as  well  as  motions  to 
strike  out  the  answers  thereto.  The  objections  were  overruled 
and  the  motions  denied  and  exceptions  duly  taken.  The  witness 
was  not  an  expert.  There  was  nothing  to  indicate  that  he  had  par- 
ticular skill  in  the  management  and  operation  of  a  railroad  of  this 
character.  It  was  at  most  a  mere  expression  of  opinion  or  a 
guess  upon  his  part  that  a  rule  of  the  kind  and  character  of  the 
one  suggested  might  be  "a  very  good  idea,"  and  that  workmen 
could  not  be  protected  without  such  a  rule.  Manifestly  such 
expressions  or  conclusio*iS'  are  not  the  evidence  which  the  law 
requires  in  order  to  justify  a  verdict  that  a  defendant  has  been 
remiss  in  its  duty  in  not  promulgating  or  enforcing  a  rule  for  the 
protection  of  servants  in  its  employ. 

Upon  both  grounds,  therefore,  I  am  of  the  opinion  that  the  judg- 
ment and  order  appealed  from  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Inoraham  and  Laughlin,  J  J.,  concurred;  O'Bbihn,  P.,  J.,  and 
Clarke,  J.,  dissented. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 
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Susan  E.  Reardon,  as  Trustee  of  Irene  J.  Woerner,  and  Irene  J. 
WoERNER,  Respondents,  v,  Charles  H.  Woerner,  Appellant. 

Second  Department,  March  2, 1906. 

Husband  and  wife  —  husband's  contract  for  support  after  separation  is 
enforcible  — jurisdiction  of  Municipal  Court  of  New  York. 

The  rule  that  the  contract  of  a  husband  to  support  his  wife  made  after  a  separa- 
tion is  enforcible  was  not  altered  by  section  21  of  the  Domestic  Relations  Law 
providing  that  a  husband  and  wife  cannot  contract  to  relieve  the  husband  from 
his  liability  to  support  his  wife. 

An  action  on  such  contract  is  not  necessarily  in  equity  and  the  Municipal  Court 
of  the  city  of  New  York  has  jurisdiction. 

Appeal  by  the  defendant,  Charles  H.  Woerner,  from  a  judg- 
ment of  the  Municipal  Court  of  the  city  of  New  York,  entered  in 
the  oflSce  of  the  clerk  of  said  court  overruling  a  demurrer  to  the 
complaint. 

This  was  an  action  in'  the  Municipal  Court  of  the  city  of  New 
York  to  recover  installments  which  had  become  due  on  a  contract 
by  tlie  defendant  for  the  support  of  his  wife. 

The  contract  was  made  in  1904:  after  the  separation  of  the  hus- 
band and  wife,  and  is  the  usual  one  through  the  intervention  of  a 
trustee  for  the  wife.  The  husband  agrees  to  pay  ten  dollars  a  week 
to  the  trustee  for  the  support  of  his  wife,  and  the  trustee  and  the 
wife  agree  to  save  him  harmless  from  any  other  claim  or  liability 
for  the  support  of  his  wife. 

The  defendant  demurred,  ^r^^,  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action  ;  second^ 
that  the  court  had  no  jurisdiction  of  the  subject  matter  of  the 
action. 

JoaJ)  II.  Banton^  for  the  appellant. 

TT.  Coleman  Hughes^  for  the  respondents. 

Gaynor,  J. : 

It  is  too  well  known  among  us  that  such  a  contract  has  long  been 
held  to  be  valid  to  call  for  the  citation  of  authority. 

It  has  of  late  been  held,  however,  in  the  case  of  Carling  v.  Car* 
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liriff  (42  Misc.  Rep.  492)  that  the  provision  at  tlie  end  of  section 
21  of  the  Domestic  Relations  Law  (Laws  of  1896,  cliap.  272),  that 
"  a  husband  and  wife  can  not  contract  to  alter  or  dissolve  the  mai*- 
riage,  or  to  relieve  the  luisband  from  his  liability  to  snpport  liis 
wife,"  changes  the  law  and  makes  such  a  contract  illegal,  in  that  it 
may  secure  to  a  wife  less  than  she  might  be  able  to  get  by  going  to 
law,  and  relieve  the  husband  of  his  liability  to  that  extent.  I  do 
not  see  how  we  can  acquiesce  in  this  view.  Substantially  the  same 
l)rovision  is  to  be  found  in  chapter  594  of  the  Laws  of  1802, 
which  amends  the  act  of  1884  (Chap.  381)  in  relation  to  the  rights 
and  liabilities  of  married  women,  and  such  an  effect  was  never 
claimed  for  it.  It  is  quite  manifest  that  the  Legislature  had  no 
such  intention. 

The  contention  that  only  a  suit  in  equity,  and  not  an  action  at 
law,  can  arise  upon. the  contract,  and  that  the  court  below  was  with- 
out jurisdiction  inasmuch  as  it  has  no  jurisdiction  of  suits  in  equity, 
has  no  foundation. 

The  judgment  is  affirmed,  with  costs. 

HiRSCHBKRO,  p.  J.,  Woodward,  Jenks  and  Hooker,  JJ., 
concurred. 

Judgment  of  tlie  Municipal  Court  affirmed,  with  costs. 


TuE  Standard  Publishing  Company,  Respondent,  v.  The  City  of 
New  York,  Appellant. 

Second  Department,  March  2,  1006. 

-Itinicipal  corporations  —  Election  Ijaw  construed  —  aldermen  of  city  of 
New  York  empowered  to  desig^nate  newspapers  to  publish  notices  — 
when  newspaper  can  recover  for  such  publication  under  former  design 
nation  not  revoked. 

.'he  power  of  the  aupervisors  of  a  county  to  designate  newspapers  to  publish 
notice  of  elections  and  the  oflicial  canvass  of  elections  Ainder  section  2'^  of  the 
County  Law  was  by  section  1586  of  Uw.  charter  of  the  city  of  New  York  (as 
amended  in  1901)  transferred  lo  the  board  of  aldermen  of  said  city  and  not  tO 
the  board  of  electlona, 
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Hence,  when  a  newspaper  which  was  so  designated  by  the  supervisors  of  Queens 
county  in  1899  has  iu  1904  published  such  election  notices  on  the  direction  of 
the  clerk  of  said  county,  and  no  other  newspaper  has  been  designated  by  the 
board  of  aldermen  of  the  city  of  New  York,  such  newspaper  can  recover  from 
the  city  for  publishing  such  notices. 

Appeal  by  the  deferxlant,  The  City  of  Kew  York,  from  a  judg- 
ment of  the  County  Court  of  Queens  county  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on 
the  10th  day  of  June,  1905,  upon  the  decision  of  the  court  rendered 
after  a  trial  before  the  court  without  a  jury. 

Arthur  C  ButU  [John  J.  Delany  with  him  on  the  brief],  for 
tlie  appellant. 

F,  H.  Vcui  Vechterij  for  the  respondent. 

Gaynor,  J. ; 

Section  5  of  the  Election  Law*  requires  the  Secretary  of  State  to 
send  to  each  county  clerk  in  the  State  three  months  before  each 
general  election  a  notice  of  the  day  of  election  and  of  each  office  to 
be  filled,  and  that  each  county  clerk  shall  forthwith  file  and  record 
such  notice  in  his  office  and  publish  it  once  a  week  until  election 
day  *^in  the  newspapers  designated  to  publish  election  notices."  It 
also  requires  such  notice  to  be  sent  to  the  board  of  elections  of  the 
city  of  New  York,  but  does  not  require  such  board  to  publish  it. 

In  1904  the  county  clerk  of  Queens  county  published  such  notice 
in  the  p'laintiff's  newspaper,  and  this  action  is  to  recover  the  legal 
compensation  therefor. 

Section  22  of  the  County  Law  makes  it  the  duty  of  the  super- 
visors of  each  county  to  designate  two  newspapers  to  publish  such 
election  notice  and  also  the  official  canvass  of  elections,  an«l  to  fix 
the  compensation  to  be  paid  therefor.  The  appellant  does  not  dis- 
pute that  tfie  plaintiff's  newspaper  was  regularly  designated  in  1809 
under  the  said  section.  That  designation  has  continued  unless 
another  has  been  legally  made.  The  board  of  elections  of  the  city 
of  New  York  assumed  to  designate  other  newspapers  in  July,  1904, 
and  the  question  is  whether  it  had  power  to  do  so. 

By  section  1586  of  the  city  charter  (as  amended  in  1901)  all 

•Soe  Laws  of  1S96,  chap.  909,  as  amd.  by  Laws  of  1901,  chap.  232.—  IRkp, 
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powers  and  duties  of  the  boards  of  supervisors  theretofore  existing 
in  any  of  the  counties  within  the  territory  of  the  city  (of  which 
Queens  is  one),  and  not  transferred  to  any  administrative  depart- 
ment, board  or  official  of  the  city,  were  transferred  to  the  board  of 
aldermen.  That  board  has  never  designated  any  newspaper  to 
publish  such  election  i^otice. 

The  appellant  claims  that  the  power  of  designation  given  to  the 
supervisors  by  said  section  22  of  the  County  Law  was  transferred  to 
the  board  of  elections,  but  can  point  to  no  statute  provision  to  that 
effect.  It  is  claimed,  however,  that  the  general  scheme  of  the  Elec- 
tion Law  and  the  city  charter  taken  together  accomplishes  that 
result.  But  when  such  claim  of  legislative  intention  to  concentrate 
all  the  powers  and  duties  concerning  elections  in  the  city  of  New 
York  in  the  board  of  elections  is  put  to  the  test,  it  does  not  hold 
good.  The  county  clerks  of  the  several  counties  within  the  city 
limits  have  to  receive  and  publish  such  notice  under  section  5  of  the 
Election  Law,  as  we  have  seen,  and  they  also  have  to  publish  the 
final  result  of  the  election  canvass  (Elec.  Law,  §  136).  Also,  on 
March  4,  1904,  the  board  of  aldermen  fixed  the  compensation  to  be 
paid  for  the  publication  of  snch  notice,  acting  under  the  said  section 
22  of  the  County  Law,  thus  evincing  the  understanding  that  it  suc- 
ceeded to  that  duty.  And  if  to  that  why  not  to  the  other  duty 
under  the  same  section  of  designating  the  newspapers  also  ?  If  the 
general  scheme  contended  for  exists,  it  ought  to  hold  good  at  all 
points. 

On  reading  the  provisions  of  section  11  of  the  Election  Law  cre- 
ating tlie  board  of  elections  and  prescribing  its  powers  and  duties 
(as  amd.  by  Laws  of  1901,  chap.  95,  §  5),  and  also  the  like  stat- 
ute provisions  in  the  city  charters  of  1882  and  1897  in  respect  of  its 
predecessor,  the  bureau  of  elections,  to' whose  powers  and  duties  it 
succeeded  (Laws  of  1882,  chap.  410;  Laws  of  1897,  chap.  378),  it 
will  be  found  that  while  the  power  and  duty  of  designating  news- 
papers and  publishing  other  notices  are  specifically  given,  they  are 
not  given  in  the  particular  here  in  dispute.  And  there  are  numer- 
ous powers  and  duties  in  respect  of  elections  and  the  canvass  of  the 
votes  not  imposed  on  the  board  of  elections. 

To  hold  that  the  general  provision  of  section  11  (snbd.  2)  of  the 
Election  Law,  that  the  board  of  elections  is  diarged  with  the  duty  of 
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executing  tlie  provisions  of  law  relating  to  all  elections,  "  except  as 
otherwise  provided  by  law,"  imposes  the  dutj  here  in  dispute  would, 
of  course,  be  to  beg  the  whole  question. 

It  is  true  that  under  section  22  of  the  County  Law  the  newspapers 
are  not  designated  by  the  board  of  supervisors  but  by  the  members 
representing  the  two  great  political  parties,  each  set  designating  one 
newspaper,  in  accordance  with  the  practical  interpretation  of  that 
section  which  prevails  throughout  the  State.  {Matter  of  Ford^  92 
App.  Div.  119.)  But  that  duty  is  meant  to  be  devolved  on  the 
board  of  aldermen  by  section  1586  of  the  charter,  although  that  sec- 
tion only  mentions  in  terms  powers  and  duties  of  boards  of  super- 
visors. The  construction  must  not  be  so  strict  as  to  defeat  the 
intentioil. 

The  judgment  is  affirmed. 

HntscHBEBQ,  P.  J.,  Woodward,  Eioh  and  Miller,  JJ.,  concurred. 

Jndgnient  of  the  County  Court  of  Queens  county  affirmed,  with 

costs. 


John  von  der  Born,  Respondent,  t;.  Anton  Sohultz,  Appellant. 

Second  Department,  March  2,  1906. 

Res  acyudicata  —  when  former  judgment  in  summary  proceedingB  in 
landlord's  fSavor  bars  action  by  tenant  to  recover  sums  advanced  on 
option  to  purchase. 

When  ID  aa  action  by  a  former  tenant  to  recover  from  hia  landlord  sums  alleged 
to  have  been  paid  under  an  option  to  purchase,  which  sums  were  to  be  returned 
or  applied  on  the  rent  if  the  tenant  elected  not  to  purchase,  it  is  shown  that 
aubsequent  to  the  alleged  payments  the  landlord  obtained  a  judgment  of  dis- 
possession against  said  tenant  in  summary  proceedings,  the  same  is  re»  adju- 
dioita  against  the  plaintiff's  claim,  as  the  alleged  possession  by  the  landlord 
of  the  plaintiff's  money  would  have  been  a  complete  defense  in  said  proceed- 
ings and  was  comprehended  in  the  issues. 

Appeal  by  the  defendant,  Anton  Schnltz,  from  a  judgment  of 
the  Supreme  Conrt  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Queens  on  the  8th  day  of  May,  1905, 
upon  the  verdict  of  a  jury.  ' 
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The  action  wjis  to  recover  $10,000  and  interest  alleged  to  have 
been  paid  by  the  plaintiff  to  the  defendant  in  installments  between 
February  1,  1895,  and  January  10,  1899,  on  an  option  to  purchase 
real  property  of  which  he  was  tenant  of  the  defendant. 

On  January  7,  1892,  the  defendant  made  a  written  lease  to  tlie 
plaintiff  of  real  property  in  the  city  of  New  York  for  a  term  uf 
twenty-one  years  from  May  first  following  at  the  rent  of  $2,100  a 
year  payable  in  equal  monthly  sums  on  the  first  day  of  each  month. 
On  February  1,  1896,  the  parties  entered  into  a  supplemental  writ- 
ten agreement  modifying  the  said  lease,  and  giving  to  the  plaintiff 
during  the  tenancy  "  the  privilege  to  purchase  the  said  premises  so 
demised  at  any  time  before  January  1,  1900,"  for  $35,000,  by 
paying  not  less  than  $7,000  in  cash  on  taking  title  and  giving  back 
his  bond  and  mortgage  for  the  balance. 

•  The  complaint  alleges  that  the  plaintiff  paid  to  the  defendant 
various  installments  between  the  making  of  the  said  agreement  and 
January  1,  1900,  amounting  to  $10,000,  "  with  the  express  under- 
standing and  upon  the  express  agreement  that  if  plaintiff  should  not 
elect  to  purchase  the  said  premises,  then  said  sum  of  Ten  thousand 
($10,000)  dollars  should  be  returned  to  plaintiff  with  6  per  cent 
interest  thereon,  or  be  applied  upon  the  rent  under  the  aforesaid 
lease."  Tlie  plaintiff  testifies  that  an  oral  agreement  to  this  effect 
was  made  between  them,  and  the  defendant  testifies  to  the  contrary. 

The  complaint  also  alleges  that  the  plaintiff  did  not  elect  to  pur- 
chase in  tlie  time  limited,  and  "  that  plaintiff  thereupon,  and  in  the 
year  1900  and  also  subsequently,  demanded  a  return  of  the  said 
sum  of  Ten  thousand  ($10,000)  dollars  ^rith  interest,  or  in  default 
thereof  that  the  same  be  applied  upon  the  rent  to  become  due  upon 
the  said  premises,"  and  that  the  defendant  refused  either  to.  return 
it  or  so  apply  it. 

This  action  was  brought  in  November,  1903,  viz.,  after  the  lapse 
of  nearly  four  years  after  the  time  of  the  purchase  option  had 
expired. 

Other  facts  are  stated  in  the  opinion. 

Brainard  Tolles  {^Garrard  Glenn  and  George  W.  McAdam  with 
him  on  the  brief],  for  the  appellant. 

Hdbert  C,  Beatty^  for  the  respondent. 
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Gaynor,  J. : 

The  defense  in  bar  of  a  former  adjudication  was  made  out. 

There  is  evidence  by  the  plaintiflE  that  after  the  purchase  period 
had  expired  he  spoke  to  the  defendant  about  the  $10,000,  and  that 
he  denied  that  he  had  received  it  or  any  sum  of  tlie  plaintiff  on  the 
purchase  option ;  but  there  is  no  evidence  that  the  plaintiff  made 
the  demand  for  the  return  thereof  or  that  it  applied  on  the  rent, 
which  is  alleged  in  the  complaint.  On  the  contrary,  he  testifies  that 
he  told  the  defendant  that  "we  could  take  it  out  of  the  rent,"  and 
he  repeats  several  times  that  he  elected  to  have  it  applied  on  the 
rent.  Moreover,  hie  election  was  not  necessary  —  indeed  he  had 
no  right  of  election  —  for  by  the  alleged  oral  agreement  under 
which  it  was  paid,  as  the  plaintiff  claims,  it  was  to  be  held  by  the 
defendant  and  applied  on  the  rent  as  it  came  dno  if  the  plaintiff  did 
not  take  title  under  the  purchase  option,  unless  the  defendant  chose 
to  pay  it  back  with  interest  at  six  per  cent.' 

This  being  the  contract  relation  between  the  parties,  the  defend- 
ant showed  that  he  had  on  January  4,  1901,  in  the  Municipal  Court 
of  the  city  of  New  York,  begun  landlord  and  tenant  proceedings 
under  the  statute  to  remove  the  plaintiff  from  the  demised  premises 
for  non-payment  of  the  rent  which  came  due  under  the  lease  of 
November  1  and  December  1, 1900,  and  January  1, 1901,  and  on  due 
service  of  the  precept  on  the  plaintiff,  and  his  appearance  and  con- 
sent on  the  return  day,  obtained  a  final  order  therein  of  removal, 
upon  which  a  warrant  was  issued,  but  not  executed  because  the 
plahitiff  paid  the  rent  in  arrears,  and  he  has  continued  in  possession 
and  paid  the  rent  ever  since. 

This  adjudication  imports  absolute  verity,  and  is  conclusive  evi- 
dence that  the  plaintiff  owed  the  defendant  the  rent  alleged  to  be 
due  in  the  petition,  and  that  the  defendant  had  the  right  to  remove 
him  for  non-payment  thereof,  for  that  could  not  be  the  case  if  the 
defendant  then  had  in  his  hands  $10,000  of  the  plaintiff  which  he 
held  by  contract  between  them  for  the  payment  of  the  rent  as  it 
came  due.  That  would  have  been  a  complete  defense,  and  was 
necessarily  comprehended  in  the  issue  whether  the  plaintiff  was  in 
arrears  for  rent  and  could  be  removed  therefor  {Nemetty  v.  Nay- 
hr,  100  N.  Y.  562 ;  lieich  v.  Cochran,  151  id.  122  ;  Barber  v.  Ken- 
doU,  158  id.  4:01 ;  Brown  v.  Mayor,  66  id.  385). 
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Apart  from  the  foregoing,  a  careful  reading  of  the  evidence  shows 
that  the  case  is  a  grave  one  for  the  consideration  of  a  motion  to  set 
the  verdict  aside  on  the  ground  of  the  weight  of  evidence,  and  the 
suggestion  by  this  court  on  that  head  when  the  case  was  here  before 
(104  App.  Div.  94)  should  be  heeded.. 

The  judgment  should  be  reversed. 

Hirsohberg,  p.  J.,  Woodward,  Kioh  and  Miller,  JJ.,  concurred. 
Judgment  reversed  and  new  trial  granted. 


George  Haywood  Carpenter,  Respondent,  v.  New  York  Evening 
,  Journal  Publishing  Company,  Appellant. 

First  Department,  February  23,  1906. 

Libel — false  publication  calling  plaintiff  "  a  rogues'  gallezy  man  " — legal 
and  express  malice  distinguished  —  proof  of  express  malice  essential  to 
recovery  of  exemplary  damages  —  erroneous  charge.  ' 

Published  headlines  referring  to  the  plaintiff  as  **a  rogues*  gallery  man,"  if 
false,  establish  the  legal  malice  which  entitles  the  plaintiff  to  compensatory 
damages. 

But  the  mere  publication  of  such  libel  does  not  entitle  the  plaintiff  to  exemplary 
damages,  and  in  order  to  recover  exemplary  damage  the  burden  is  upon  the 
plaintiff  to  establish  express  malice  evidenced  by  (1)  personal  ill-will,  or  (2) 
such  negligence  and  carelessness  as  to  indicate  a  wanton  or  reckless  disregard 
of  the  rights  of  others,  or  (3)  being  false,  the  words  themselves  must  be  of  such 
character  as  impute  a  degree  of  wrongdoing  which  calls  for  punishment  in 
addition  to  compensation. 

In  an  action  for  libel  on  the  words  aforesaid  it  is  error  to  refuse  to  charge  that 
the  plaintiff,  in  order  to  recover  exemplary  damage,  must  establish  express 
malice  by  a  fair  preponderance  of  proof. 

Legal  malice  and  express  malice,  distinguished. 

Appeal  by  the  defendant,  the  N"ew  York  Evening  Journal  Pub- 
lishing Company,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  2d  day  of  February,  1905,  upon  true  verdict  ot 
a  jury,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
25th  day  of  January,  1905,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 
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Clarence  J.  Shearn^  for  the  appellant. 

Franklin  Pierce  of  counsel  [^Dill  <&  Baldwin^  attorneys],  for 
the  respondeat. 

Clarke,  J. : 

This  action  has  been  twice  tried.  Upon  the  first  trial  the  plaintiff 
had  a  verdict  for  six  cents  damages.  This  court,  on  appeal,  set  that 
verdict  aside  and  granted  a  new  trial  (96  App.  Div.  376).  The 
facts  are  sufficiently  set  forth  in  the  opinion  of  Mr.  Justice  Hatch 
then  rendered,  and  it  is  unnecessary  to  restate  them.  Upon  the 
second  trial  plaintiff  had  a  verdict  of  $10,000.  The  learned  trial 
judge  followed  the  decision  of  this  court. 

He  charged  that  "  as  to  the  head  lines  ^  Expelled  juror  is  a  rogues' 
gallery  man,'  I  have  stated  that  as  to  that  part  of  the  libel,  it  i3 
wholly  undefended.  *  *  *  That  is  you  must  find  for  the  plaintiff 
8nch  damages  as  he  sustained  by  the  publication  of  tlie  head  lines 
'Expelled  juror  is  a  rogues'  gallery  man.' "  To  that  portion  of  the 
charge  defendant's  exceptions  are  not  well  taken.  We  held  on  the 
■former  apj^eal  in  regard  to  those  words:  "The  court  in  submitting 
the  case  to  the  jury  left  it  to  them  to  say  as  a  question  of  fact 
whether  the  statement  was  true  or  not.  The  submission  in  this 
aspect  was  unwarranted  as  it  was  conceded  both  on  the  trial  and  in 
the  argument  in  this  court  that  plaintiff's  picture  did  not  adorn  the 
rogues'  gallery,  nor  was  any  record  of  him  found  therein."  The 
previous  decision  of  this  court  upon  that  point  was,  and  is,  the  law 
of  this  case,  concluding  the  trial  court  and  controlling  us. 

A  serious  point  is,  however,  presented  in  relation  to  tlio  burden 
of  proof  upon  the  question  of  exemplary  damages.  After  charging 
the  jury  as  to  compensatory  damages,  the  learned  court  proceeded : 
"Another  kind  of  damages  is  denominated  exemplary  damages  — 
vindictive  damages,  punitive  damages  —  that  is,  damages  which  the 
jury  may  inflict  upon  a  person  guilty  of  publishing  a  libel,  by  way 
of  punishment,  to  deter  others  from  offending  in  like  manner.  And 
those  damages  are  founded  upon  a  finding  that  there  was  malice  on 
the  part  of  the  defendant  in  publishing  the  libel.  Malice  may  be 
implied  where  the  publication  is  false,  and  malice  may  be  found 
from  evidence  indicating  malice ;  and  the  fact  that  the  defendant 
pnWished  in  another  edition  of  (he  paper  this  matter  or  published 
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this  matter  in  this  edition  of  the  Sporting  Special,  after  liav- 
ing  investigated  and  found  the  police  record  showed  that  those 
indictments  had  been  dismissed  and  tliat  the  plaintiflE  had  been  dis- 
charged for  this  other  oflFense  charged  against  hirn,  is  evidence 
from  wliich  you  may  infer  malice ;  that  is  in  the  nature  of  express 
proof  of  malice;  and  so  of  the  testimony  of  the  president  of 
the  plaintiff's  company,  Mr.  Williams,  and  the  plaintiff  himself, 
that  he  informed  the  reporter  representing  the  defendant,  at  the 
office  of  publication,  that  he  had  been  exonerated,  that  those 
<ynarges  had  been  dismissed,  that  is  evidence  also  from  which  you 
may  infer  that  there  was  express  malice ;  and  for  express  malice 
you  may  impose  upon  the  defendant  such  an  amount  of  money,  by 
way  of  punishment,  as  in^yonr  judgment  the  case  requires  or  per- 
mits. There  is  no  rule  by  which  the  court  can  state  how  you  shall 
arrive  at  the  amount  of  damages  which  you  shall  believe  the  plain- 
tiff has  sustained,  eitlier  as  to  compensatory  damages  or  exemplary 
damages.  It  is  such  an  amount  as  a  jury,  acting  upon  their  own 
judgment  and  exercising  a  sound  discretion,  shall  lind  to  be  the  true 
measure  of  compensation,  or  the  amount  which  you  shall  find  by 
way  of  punitive  damages." 

The  appellant  excepted  "  to  that  part  of  your  Honor's  charge  in 
which  you  stated  that  malice  may  be  inferred  from  the  falsity  of 
the  *  *  *  publication,  which  statement  was  made  by  your 
Honor  in  connection  with  the  rule  laid  down  for  awarding  exemplary 
damages ;  the  point  of  the  defendant  being  that  the  only  malice 
which  may  warrant  exemplary  damage  is  actual  malice  which  the 
plaintiff  has  proved,  and  that  legal  malice  inferred  from  falsity  is  not 
an  element  to  be  considered  in  awarding  exemplary  damages." 

The  appellant  also  offered  the  following  requests  to  charge,  which 
being  refused,  it  duly  excepted  : 

"  That  the  burden  of  establishing  the  malice  to  warrant  exem- 
plary damages,  is  upon  the  plaintiff,  and  such  malice  must  be 
established  by  a  fair  preponderance  of  the  evidence.     *     *     * 

"  That  in  view  of  the  testimony  of  the  defendant's  editor  and 
reporters  that  the  publication  was  not  made  maliciously,  in  order 
to  warrant  exemplary  damages  the  plaintiff  must  establish  by  a 
fair  preponderance  of  proof  that  the  publication  was  made 
maliciously,  or  recklessly,  or  wantonly,  or  carelessly." 
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The  defamatory  publication  at  bar  was  unprivileged  and  libelous 
per  86.  ,  I  take  it  that  the  statement  of  the  law  of  libel  has  been 
coufnsed  by  the  use  of  a  single  word  to  express  different  ideas. 
That  is  the  word  "  malice."  As  an  injured  party  may  recover  dam- 
ages of  several  kinds,  the  basis  for  the  granting  of  those  damages, 
compensatory  or  exemplary,  is  made  to  depend  upon  the  various 
meanings  of  that  one  word  *'  malice."  Ilence  the  confusion.  It  is 
said  that  upon  proof  of  the  publication  of  defanmtory  matter,  and 
of  its  application  to  the  plaintiff,  if  it  be  unprivileged  and  libelous 
per  se,  the  falsity  of  the  article  and  the  malice  in  its  publication  are 
presumed.  Upon  proof  of  publication  and  application  the  plaintiff 
may  rast.  With  that  proof  and  those  presumptions  he  has  made 
out  his  case,  and  is  entitled  to  such  sum  as  the  jury  may  give  by 
way  of  compensation  for  the  injury  inflicted.  In  order  that  the 
plaintiff  may  recover  an  additional  sum  called  exemplary,  punitive, 
vindictive  damages,  or  smart  money,  by  way  of  punishment  of  the 
offender,  it  must  appear  that  the  publication  was  the  result  of 
(1)  personal  ill-will,  or  (2)  of  such  negligence  and  carelessness  as  to 
indicate  a  wanton  or  reckless  disregard  of  the  rights  of  others,  or 
(3)  being  false,  to  be  of  such  a  character  that  the  words  themselves 
sufficiently  establish  the  degree  of  wrongdoing  which  calls  for 
punishment,  in  addition  to  compensation.  To  distinguish  this 
phase  of  the  action  of  libel  from  that  which  calls  only  for  compen-- 
sation,  the  unfortunate  phrase  of  actual  or  express  malice  has  been 
cohied.  Unfortunate,  because  malice  is  malice;  there  ought  to  be 
no  difference  between  "express"  and  "implied,"  and  our  rich  and 
flexible  language  ought  to  have  been  able  to  furnish  apt  words  to 
express  the  several  propositions.  When  a  plaintiff  demands  dam- 
ages beyond  compensation  something  more  is  demanded  of  him 
than  when  he  asks  merely  to  be  made  whole.  He  must  prove 
something  to  justify  punishment  by  increased  snmrt  money  for 
himself.  The  so-called  implied  malice  and  the  implied  falsity  are 
enough  to  secure  compensation.  It  seems  that  having  obtained 
that  they  are  fxvnctaa  officio.  This  statement  is  made  upon  the 
authority  of  cases  which  it  is  our  duty  to  follow  and  not  criticize. 

In  tlie  leading  case  of  Samuels  v.  Emnlncj  Mall  Association  (9 
Hun,  288 ;  revd.,  75  N.  Y.  60i,  on  the  dissenting  opinion  below)  the 
very  question  at  issue  was  the  right  to  exemplary  damages.     Mr. 
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Justice  Davis  in  the  dissenting  opinion  said :  "  The  plaintiflE  in  an 
action  of  libel  gives  evidence  of  rnalice  whenever  he  proves  the 
falsity  of  the  libel.  It  becomes  then,  a  question  for  the  jury 
whether  the  malice  is  of  such  a  character  as  to  call  for  exemplary 
or  punitive  damages ;  and  that  question  is  not  to  be  taken  away 
from  the  jury  because  the  defendant  gives  evidence  which  tends  to 
show  that  there  was,  in  fact,  no  actual  malice."  In  that  case  the 
defendant  had  given  such  evidence  and  the  majority  of  the  court 
had  held  that  the  character  of  the  publication  alone  gave  no  right 
to  exemplary  damages.  The  dissenting  opinion  proceeds:  "  When 
he  gives  no  such  evidence,  it  is  the  duty  of  the  court  to  say  to  the 
jury  that  upon  proof  of  the  falsity  of  the  libel,  the  plaintiff  is  enti- 
tled to  exemplary  damages  in  their  discretion.  *  *  *  But 
where  he  gives  evidence  tending  to  prove  the  absence  of  actual 
jualice,  then  it  is  the  duty  of  the  judge  to  submit  to  the  jury  the 
question,  as  one  of  fact,  whether  such  malice  existed  in  the  publica- 
tion. *  *  *  In  libel  cases  the  falsity  of  the  libel  being  proof 
of  malice  sufficient  to  uphold  exemplary  damages,  the  right  to 
recover  them  in  the  discretion  of  a  jury,  rests  in  the  very  act  done 
in  the  publication  of  the  false  libel." 

In  commenting  upon  that  case,  Mr.  Justice  Ingraham  said  iiv 
Brandt  v.  Morning  Journal  Association  (81  App.  Div.  188): 
."  In  that  opinion  stress  seems  to  be  laid  upon  the  proof  at  the  trial 
that  the  libel  was  false,  and  that  it  is  only  upon  proof  of  its  falsity 
that  the  jury  are  justified  in  finding  express  malice  from  the  publi- 
cation. I  assume  that  what  was  intended  here  is,  that  the  falsity 
of  the  libel  must  appear  from  all  the  evidence  in  the  case.  In  an 
action  for  libel,  the  charge  is  presumed  to  be  false  unless  the 
defendant  justifies  in  his  answer,  in  which  case  the  burden  is  on 
the  defendant  to  prove  the  truth  of  the  libel ;  but  whether  the 
burden  is  on  the  plaintiff  to  show  affirmatively  that  the  libel  is  false 
before  he  would  be  entitled  to  have  the  jury  find  exemplary  dam- 
ages from  the  fact  of  i)ul)lication  alone,  is  not  material  in  this  case, 
as  there  was  considerable  evidence  as  to  the  truth  of  the  facts 
charged  ;  and  the  question  as  to  whether  there  was  proof  sufficient 
to  estabhsh  to  the  satisfaction  of  the  jury  that  the  libel  was  false, 
before  they  could  find  malice  from  the  publication,  is  not  raised  by 
any  exception  to  the  charge,  or  requests  to  charge." 
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After  this  decision,  the  Court  of  Appeals  again  had  occasion  to 
examine  the  question,  a  doubt  having  been  raised  as  to  the  effect  of 
the  decision  of  that  court  in  Krugy.  Pitass  (162  N.  Y.  160),  and  in 
Crane  v.  JSenrhett  (177  id.  106)  that  learned  court,  upon  a  review  of 
the  cases,  again  announced  the  doctrine  of  the  Samuels  case.  Judge 
Martin  said  :  *'  The  general  rule  is  that  in  an  action  for  libel,  proof 
hj  the  plaintiff  tending  to  establish  the  falsity  of  the  alleged  libelous' 
pnbKcation  is  evidence  of  malice ;  and  if  such  evidence  is  introdnced, 
a  qnestion  for  the  jury  is  presented  whether  the  malice  is  of  such  a 
character  as  to  call  for  punitive  damages,  and  that  question  is  not 
to  be  withdrawn  from  them  because  the  defendant  gives  evidence 
which  tends  to  show  that  there  was  no  actual  malice.  We  think 
the  foregoing  rule  is  well  established  by  the  authorities  of  this  State 
and  elsewhere,  and  that  it  must  be  regarded  as  the  true  rule,  not- 
withstanding any  expressly,  ns  found  in  other  cases  where  the  question 
was  not  necessarily  involved,  which  may  not  be  in  consonance  with 
it.  The  doctrine  of  any  such  cases  will  not  be  followed,  but  must 
be  regarded  as  overruled,  so  far  as  they  may  be  in  conflict  with  this 
decision." 

In  the  Brandt' ca^^By  cited  supraj  and  affirmed  (177  N.  Y.  544)  on 
the  authority  of  Orane  v.  Bennett  (Id.  106),  it  was  further  said : 
"The  plaintiff  in  an  action  of  libel  gives  evidence  of  malice  when- 
ever he  proves  the  falsity  of  the  libel  from  wliich  a  jury  can  award 
exemplary  damages.  The  plaintiff  must  prove  malice.  He  may 
prove  ill-will  and  a  desire  to  injure  on  the  part  of  the  defendant. 
He  may  prove  such  reckless  conduct  in  tho  publication  of  a  serious 
charge  against  an  individual  as  will  indicate  such  a  wanton  and 
reckless  disregard  of  the  rights^of  others  as  will  justify  an  inference 
of  malice.  But  in  all  these  cases  it  is  malice  that  is  to  be  proved, 
and  the  question  is  what  evidence  the  jury  are  entitled  to  consider 
as  proof  of  malice." 

In  McMahmi  v.  New  York  Nexoa  Pub,  Co,  (51  App.  Div.  488) 
the  trial  court  had  charged :  "  This  question  as  to  whether  exemplary 
damages  are  to  be  awarded  here  is  one  of  fact,  depending  upon  con- 
flicting evidence,  *  *  *j  Mepending  on  whether  you  believe  this 
insertion  was  made  recklessly,  wantonly,  carelessly,  and  in  disregard 
of  the  truth  or  of  the  rights  of  the  citizens  who  would  bo  affected  by 
an  article  of  this  kind."     And  further :  "  Before  the  jury  can  find 
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punitive  damages  *  '  *  *  they  must  find  as  a  fact  that  the  pub- 
lication was  wantonly  and  recklessly  made,  without  due  investigation 
into  the  truth  of  the  publication  already  made  of  that  libel."  Said 
Mr.  Justice  McLaughlin,  "  this  was  a  correct  statement  of  the  rule 
of  law  applicable  to  the  subject." 

In  Warner  v.  Press  Publishing  Co.  (132  N.  T.  181)  the  court 
said :  "  The  plaintiff  gave  evidence  of  malice  when  she  proved  the 
falsity  of  the  libelous  publication,  and  in  the  absence  of  evidence 
on  the  part  of  the  defendant  tending  to  show  that  it  had  neither 
the  desire  nor  the  intention  to  wrong  her,  it  would  have  been 
the  duty  of  the  court  to  instruct  the  jury  that  the  plaintiff  might 
be  awarded  exemplary  damages  in  their  discretion.  But  testimony 
was  adduced  on  the  part  of  the  defendant  tending  to  prove  the 
absence  of  actual  malice  on  its  part  towards  the  plaintiff,  which, 
taken  in  connection  with  the  evidence  of  malice  which  the  law 
imputed  when  the  falsity  of  the  libel  was  established,  presented  a 
question  of  fact  whether  malice  existed  in  the  publication.  If  found 
to  exist,  then  in  their  discretion  the  jury  could  award  exemplary 
damages." 

The  foregoing  and  many  other  cases  settle  the  proposition  that 
exemplary  damages  depend  upon  a  finding  of  fact  by  the  jury  of 
express  malice,  evidenced  by  the  falsity  of  the  libel,  or  the  ill-will 
of  the  publisher,  or  the  wanton  and  reckless  publication. 

In  Kruff  V.  Pi  toss  (supra)  it  was  said  that  express  malice  does  not 
become  an  issue  when  the  article  is  libelous  on  its  face,  unless  puni- 
tive  damages  are  claimed.  If  then  it  is  made  an  issue  by  the  plain- 
tiff,  if  the  plaintiff's  recovery  of  such  damages  depends  upon  such 
finding  of  fact,  he  must  sustain  such  burden,  as  in  all  civil  cases,  by 
a  fair  preponderance  of  the  evidence.  In  the  case  at  bar  the  ques- 
tion of  the  truth  of  the  publication  was  vigorously  fought  out,  and 
as  a  justification  the  jury  were  properly  instructed  that  the  hurden 
of  proof  was  on  the  defendant.  There  was  also  evidence  as  to 
investigation,  effort  to  find  the  facts,  belief  in  what  was  discovered, 
and  absence  of  ill-will  towards  the  plaintiff.  Under  the  circum- 
stances, then,  an  isiue  of  fact  was  prBsented,  upon  the  determina- 
tion of  which  depended  the  damages.  The  court  said  :  "  And  those 
damages  are  founded  upon  a  finding  that  there  was  malice  on  the 
part  of  the  defendant  in  publishing  the  libel ; "  and  proceeded  to 
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instance  certain  facts  as  "  evidence  from  which  you  may  infer 
malice ; "  but  refused  the  request  of  the  defendant  "  that  the  burden 
of  esta^ifihing  the  malice  to  warmnt  exemplary  damages  is  upon  the 
plaintiff,  and  such  malice  must  be  established  by  a  fair  preponder- 
ance of  the  evidence ; "  and  also  "  that  in  view  of  the  testimony  of 
the  defendant's  editor  and  reporters  that  the  publication  was  not 
made  maliciously,  in  order  to  warrant  exemplary  damages,  tlie  plain- 
tiff must  establish  by  a  fair  preponderance  of  proof  that  the  ])ublica- 
tion  was  made  maliciously,  or  recklessly,  or  wantonly,  or  carelessly." 

We  think  the  defendant  was  entitled  to  the  charge  requested, 
and  in  view  of  the  nature  of  the  case,  the  character  of  the  evidence, 
and  the  size  of  the  verdict,  we  are  not  able  to  say  that  it  suffered 
no  harm  by  this  refusal. 

The  judgment  and  order  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

O'Brien,  P.  J.,  Ingraham,  Lauqhlin  and  IlouonTON,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event.    Order  filed. 


Selma  Wallach,  Appellant,  v.  The  New  York  and  Ha.rlem 
Railroad  Company  and  The  New  York  Central  and  Hudson 
River  Railroad  Company,  Ilespon dents. 

First  Department,  February  23,  1906. 

Real  property  —  injury  to  real  estate  by  elevated  railroad  viaduct  not 
damnum  absque  injuria. 

The  injury  to  adjoining  property  caused  by  the  lieighteniug  of  an  embankment 
railroad  viaduct  in  the  city  of  New  York,  pursuant  to  Laws  of  1893,  chapter 
339,  as  amended,  is  not  damnum  ahaque  injuna,  and  it  is  error  to  dismiss  the 
complaint  in  an  action  for  injunction  and  damages  by  the  owner  of  such 
adjoining  property  on  the  grounds  aforesaid. 

Appeal  by  the  plaintiff,  Selma  Wallach,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
App.  Div.— Vol.  CXL        18 
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the  clerk  of  tlie  county  of  New  York  on  the  7th  day  of  July,  1902, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  New 
York  Special  Term,  dismissing  the  complaint  upon  the  merits. 

James  C,  Bushhy  of  counsel  [Btcihhi/  iSs  Berkeley^  attorneys], 
for  the  appellant. 

Alexander  S.  Lyman  of  counsel  {Ira  A,  Place^  attorney],  for 
the  respondents. 

Clarke,  J. : 

This  action  was  brought  for  an  injunction  and  damages  with 
reference  to  the  plaintiff's  premises  known  as  No.  1505  Park 
avenue,  situated  on  the  east  side  of  said  avenue,  distant  seventy- 
five  feet  eight  inches,  southerly  from  the  southerly  side  of  One 
Hundred  and  Tenth  street  in  the  city  of  Now  York,  by  reason  of 
the  changes  in  the  viaduct  railroad  structure  of  the  defendants, 
carried  out  under  the  provisions  of  chapter  339  of  the  Laws  of  1892 
and  amending  acts.  The  judgment  was  entered  July  7,  1902,  upon 
a  decision  filed  June  28,  1902.  The  learned  trial  court  stated  in 
the  decision:  " Pursuant  to  chapter  339  of  the  Laws  of  1892,  the 
stone  embankment  upon  which  the  defendants'  railroad  in  Park 
Avenue  was  previously  operated  was  increased  in  height  about 
eleven  feet,  and  since  February  16,  1897,  the  defendants  have  oper- 
ated their  railroad  upon  said  embankment,  increased  in  height  as 
aforesaid.  The  work  done  in  Park  avenue  pursuant  to  chapter 
339  of  the  Laws  of  1892,  and  the  maintenance  of  said  embankment 
at  said  increased  height,  and  the  operation  of  the  defendants'  rail- 
road thereon  since  February  16,  1897,  have  caused  damage  to  the 
plaintiff's  said  premises,  over  and  above  the  damage  caused  by  tlie 
said  railroad  as  the  same  was  maintained  and  used  prior  to  1892  ; 
but  all  of  said  damage  comes  within  the  legal  principle  of  dainnuitv 
absque  injuria^  and  no  one  of  the  defendants  is  liable  therefor  ; " 
and  judgment  was  entered  thereon  dismissing  the  complaint  on  the 
merits  and  with  costs.  For  this  decision  the  court  had  the  direct 
and  controlling  authority  of  Fries  v.  lieio  York  cfe  Harlem  R,  li, 
Co.  (169  N.  Y.  270),  decided  in  December,  1901.  But  the  doctrine 
of  the  Fries  case  was  overruled  in  Muhlhei*  v.  JIarUm  Railroad  Co.^ 
(197  U.  S.  544) ;  and  in  Sander  v.  State  of  Nexo  York  (182  N.  Y. 
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400)  Chief  Judge  Cullen  said :  "But  on  appeal  to  the  Supreme 
Conrt  of  the  United  States,  the  Muhlker  case,  with  several  others 
which  followed  that  decision,  was  reversed,  the  Supreme  Court 
holding  that  under  the  decisions  of  this  court  in  the  elevated  rail- 
road cases,  abutting  owners  had  special  easements  in  a  street,  an 
invasion  of  which  by  the  erection  of  a  viaduct,  without  compensa- 
tion for  such  invasion,  was  taking  property  without  due  process  of 
law  in  contravention  of  the  Federal  Constitution.*  Of  course,  with 
the  decision  of  the  Supreme  Court  in  the  Muhlker  case,  our  own 
decisions  in  the  cases  cited  have  ceased  to  be  authorities." 

It  follows,  therefore,  that  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event. 

O'Brien,  P.  J.,  Patterson,  Ingraham  and  Laughlin,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event.    Order  filed. 


M.  Lindheim   &   Company,   Respondent,   v.   Central  National 

Eealty   and  Construction   Compa^ny  and  John   V.  Signell, 

Appellants. 

First  Department,  February  23,  1906. 

Lis  pendens  —  right  thereto  determined  by  complaint  —  when  cancella- 
tion of  lis  pendens  refused  —  merits  of  action  not  determined  on 
motion  to  cancel  lis  pendens. 

Though  a  real  estate  broker  who  has  rendered  services  in  effecting  an  exchange  of 
lands  is  not  entitled  to  a  lien  thereon,  yet  when  the  complaint  of  such  broker, 
suing  his  principal  and  the  grantee  of  the  principal  for  commissions,  sets  out 
that  the  premises  by  express  agreement  were  to  be  subject  to  the  rights  of  the 
plaintiff,  and  that  certain  conveyances  of  the  property  were  without  considera- 
tion and  void  as  against  the  plaintiff,  and  in  pursuance  of  a  scheme  to  defraud 
him,  etc.,  and  the  relief  asked  is  that  the  plaintiff  be  declared  to  have  a  lien, 
and  that  the  unconveyed  property  be  sold,  etc.,  such  complaint,  good  or  bad 
on  the  merits,  sets  out  an  action  to  recover  a  judgment  affecting  the  title  to 
•real  property. 


*8eeU.  S.  Const,  art.  1.  g  10,  subd.  1;  Id.  14th  araendt.  §  1.'— [Rkp. 
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snce,  the  right  to  a  lis  pendens  is  absolute,  and  the  same  cannot  be  canceled 
except  pursuant  to  section  1674  of  the  Code  of  Civil  Procedure, 
the  complaint  sets  out  such  cause  of  action  the  merits  thereof  cannot  be 
determined  on  a  motion  to  cancel  a  lis  pendens. 

Appeal  by  the  defendants,  the  Central  Ifational  Realty  and  Con- . 
•uction  Company  and  another,  from  an  order  of  the  Supreme 
)nrt,  made  at  the  New  York  Special  Term  and  entered  in  the 
fice  of  tlie  clerk  of  the  county  of  New  York  on  the  15tli  day  of 
muary,  1906,  denying  the  defendants'  motion  to  cancel  the  notice 
pendency  of  action  herein. 

S,  S.  Myers  of  counsel  [«/.  Charles  Weschler  with  him  on  the 
ief],  for  tlie  appellants. 

Cliarles  Strauss^  for  the  respondent. 

LARKE,  J. : 

Section  1670  of  the  Code  of  Civil  Procedure  provides  that  "in  an 
tion  brought  to  recover  a  judgment  aflEecting  the  title  to  or  the 
►ssession,  use  or  enjoyment  of  real  property  *  *  *  the  plain- 
f  may  *  *  *  file  in  the  clerk's  office  of  each  county 
[lere  the  property  is  situated  a  notice  of  the  pendency  of  the 
tion     *     *     *" 

An  analysis  of  the  complaint  discloses  that  the  defendant  Signell, 
ing  the  owner  of  a  certain  piece  of  real  estate  in  the  borough  of 
anhattan,  desired  to  exchange  said  pioperty  for  certain  lots  in  the 
irougli  of  Brooklyn,  and,  in  consideration  of  plaintiff's  rendering 
1  services  in  bringing  about  said  exchange,  Signell  agreed  to  pay 
certain  sums  on  the  signing  of  the  contract,  on  the  passing  of 
e  title,  and  on  the  sale  of  the  acquired  lots  at  or  above  certain 
:ed  amounts.  The  exchai>ge  was  effected,  and  subsequently  thereto 
gnell  incorporated  and  organized  the  defendant  Central  National 
L^alty  and  Construction  Company,  which  took  the  title.  Certain 
lusactions  by  way  of  mortgage,  exchange,  sale  and  building  con- 
•uction  took  place,  and  an  agreement  was  made,  reciting  the  former 
reement  between  plaintiff  and  Signell,  in  which  the  company 
reed  to  pay  to  j)laintiff  certain  sums  at  certain  times  from  the  net 
oceeds  of  the  operations,  and  a.  careful  method  for  ascertaining 
ose  proceeds  was  set  out,  and  the  agreement  was  that  upon  the 
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first  110,000  being  realized  plaintiff  should  receive  $1,600 ;  after  the 
first  $10,000  have  l)een  realized  plaintiff  should  receive  twenty-five 
per  cent  until  an  additional  $10,000  had  been  realized,  and,  tliat 
after  $20,000  liad  been  realized,  plaintiff  should  receive  fifty  per 
ceut  of  the  net  balance. 

Plaintiff  has  made  frequent  use  of  the  phrase  "  joint  enterprise  or 
adventure."  The  facts  are  not  to  be  established  by  mere  characteri- 
zation. Plaintiff's  services  were  evidently  those  of  a  broker,  and  its- 
claim  is  for  payment  therefor.  It  brought  about  an  exchange  of 
property  between  owners  thereof,  and  for  that  service  one  of  them 
agreed  to  pay  it  at  an  agreed  time  an  agreed  sum.  It  had  no  title 
or  interest  in  either  of  the  properties.  It  acquired  neither  a  vendor's 
nor  a  vendee's  lien.  It  does  not  profess  to  have  acquired  any  title 
to  the  property,  to  have  expended  any  money  thereon  or  to  be  enti- 
tled to  any  use  or  possession  thereof.  Its  sole  claim  is  to  a  cer- 
tain sum  from  the  realized  net  proceeds  of  sale  thereof,  after  the 
deduction  of  all  moneys  with  all  interest  thereon  actually  expended 
by  the  company  in  improving  the  properties,  in  carrying  them,  in 
paying  off  any  mortgages  upon  them,  or  any  taken  in  excliange, 
and  all  moneys  actually  expended  in  effecting  exchanges  and  in 
acquiring  and  making  sales. 

I  do  not  understand  that  a  broker  acquires  a  lien  upon  real 
property,  the  sale  or  exchange  of  which  he  has  negotiated,  for  his 
fees,  nor  that  such  an  interest  is  produced  by  an  agreement  to 
pay  his  fees  out  of  the  net  proceeds  after  realization.  It  does  not 
eeein  that  he  has  a  right  to  have  the  property  sold  for  such  pur- 
poee  at  his  will,  nor  that  the  court  could  sell  it  at  his  instance.  It 
may  be  that,  as  to  the  proceeds,  he  has  a  right  to  have  the  amount 
thereof  determined  and  his  share  ascertained,  and  in  such  case 
would  have  tlie  right  to  test  the  good  faith  of  the  sales  and  to 
estabKsh  the  actual  amounts  realized  thereon.  The  difficulty  is, 
however,  that  on  a  motion  to  cancel  a  lis  pendens  we  are  not 
authorized  to  look  into  the  facts  as  upon  a  trial,  nor  to  seaich  the 
complaint  as  upon  a  demurrer. 

In  MiUs  V.  Bliss  (55  N.  Y.  139)  the  court  said :  "  Whether  the 
action  can  be  sustained  is  not  a  question  to  be  passed  upon  on  this 
appeal.  The  plaintiff  may  fail  to  prove  the  facts  alleged,  or  the  court 
may  hold  that  the  action  is  untenable  upon  the  facts  stated.     *    *    * 
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The  queetions  of  fact  as  well  as  of  law  must  be  disposed  of  upon 
the  trial  and  hearing  of  the  cause.  They  cannot  be  determined 
upon  an  interlocutory  motion.  That  the  action  upon  the  theory 
upon  which  it  is  brought  and  upon  the  complaint  as  framed  does 
affect  the  title  to  real  property,  asserting  as  it  does  a  legal  and 
equitable  right  to  a  lien  thereon,  cannot  be  questioned,  and  upon 
the  face  of  the  complaint  the  notice  of  lis  pendens  was  properly 
Hied." 

In  Brainerd  v.  WUU  (12  Abb.  N.  C.  407)  the  court  said  :  "  In 
this  present  case,  if  tlie  motion  had  been  granted,  it  would  have 
been  in  consequence  of  the  defendant  contending  that  the  plaintifiE 
had  not  legal  right  to  have  the  real  estate  charged,  and  of  the  court 
so  holding.  That  would  have  been  a  determination  of  the  plain- 
tiff's cause  of  action  against  him.  ^  *  ^  The  matter  cannot 
be  heard  upon  motion.  Under  section  1670  the  nature  of  the 
judgment  which  the  action  is  brought  to  recover,  is  the  descriptiou 
of  tlie  action  in  which  a  notice  of  lis  pendens  may  be  filed,  and  not 
the  validity  of  the  cause  of  action  as  de8cril)ed  l)y  the  complaint." 

In  Brox  v.  Riher  (56  App.  Div.  391)  Mr.  Justice  Ingrahau 
said :  "  I  think  it  must  be  apparent  tliat  upon  a  motion  of  thi« 
character  the  court  cannot  determine  whether  or  not  the  action  is 
well  brought,  or  critically  examine  the  complaint  to  see  whether  a 
demurrer  to  it  would  be^sustained.  If  the  object  of  the  action  is 
to  recover  a  judgment  specified  in  section  1670  of  the  Code,  the 
court  has  no  power  to  cancel  the  notice  of  pendency  of  action 
because  it  would  be  of  the  opinion  from  the  allegations  of  the  com- 
plaint that  the  action  could  not  be  maintained  for  that  purpose. 
Where,  however,  the  action  is  brought  for  an  entirely  different  pur- 
pose than  that  specified  in  this  section  of  the  Code,  having  no 
possible  relation  to  real  property  and  where  there  are  no  allegations 
in  the  complaint  which  would  bring  the  action  within  the  class  of 
those  which  affect  the  title  to  real  property,  a  mere  demand  for  a 
judgment  which  is  entirely  foreign  to  the  cause  of  action  alleged 
would  not  justify  the  plaintiff  in  filing  the  notice.  Whether'or  not 
the  action  is  brought  to  recover  a  judgment  affecting  the  title  to  real 
property  must  be  determined  by  the  allegations  of  the  complahit, 
and  if  no  fact  is  alleged  which  would  justify  such  a  judgment  and 
where  the  complaint  as  a  whole  shows  that  the  action  is  brought 
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merely  to  enforce  a  personal  obligation  of  the  defendant  which  lias 
no  relation  to  the  real  estate  described,  it  would  seem  to  be  clear 
that  such  an  action  is  not  one  brought  to  recover  a  judgment  affect- 
ing the  title  to  real  property." 

Iq  St.  Regis  Paper  Co.  v.  Santa  Clara  Co,  (62  App.  Div.  638) 
there  was  a  motion  made  to  cancel  the  lis  pendens.  The  court 
npon  a  prior  appeal  in  the  same  case  (55  App.  Div.  225),  where 
the  question  of  the  injunction  was  under  consideration,  had  said  : 
"  This  contract  is  one  relating  solely  to  chattels  and  in  no  sense  is  it 
a  contract  relating  to  realty,"  and  very  strongly  intimated  that  the 
action  could  not  be  maintained,  and  thereafter  the  trial  court  had 
dismissed  the  complaint.  (34  Misc.  Rep.  428.)  The  plaintiff,  how- 
ever, Iiad  appealed.  (See  QQ  App.  Div.  617;  revd.,  173  K  Y.  149.) 
Mr.  Justice  Kellogg,  speaking  for  the  Appellate  Division  of  the 
third  department  (62  App.  Div.  540),  said  :  "  If  the  complaint 
discloses  the  clear  purpose  to  be  the  recovery  of  a  judgment  affect- 
ing real  property,  its  use,  possession  or  enjoyment,  the  right  to  file  a 
//.•?  ^^nrf^;?^  is  assured  by  section  1670.  "^^  *  -J^  The  contest  over 
all  the  matters  set  forth  in  the  complaint,  as  also  over  the  sufficiency 
of  the  complaint  or  of  the  facts  therein  stated  or  of  the  right  to 
maintain  tlie  action,  must  be  all  fought  out  in  the  action  itself, 
*  *  *  It  is  only  where  it  is  apparent  from  the  complaint  that 
the  action  is  not '  brought  to  recover  a  judgment  affecting  the  title  to 
or  the  possession,  use  or  enjoyment  of'  real  property ; '  that  is,  that 
such  is  not  the  jnopose  of  the  action,  that  a  court  on  motion  may 
direct  the  cancellation  of  the  record  of  tlie  notice  on  grounds  other 
than  those  prescribed  in  section  1674,"  and  the  motion  was  denied. 

So,  in  the  case  at  bar,  looking  into  the  complaint  as  drawn,  the 
purpose  of  it  was  to  procure  a  judgment  affecting  the  title  to  real 
estate.  It  alleges  that  the  transfers  were  in  the  agreement  itself, 
subject  to  "  the  express  arrangement  that  the  premises  were  subject 
to  the  rights  of  the  plaintiff  under  the  said  agreement  of  July  24th, 
1902;"  that  certain  conveyances  were  "  without  consideration  and 
void  as  against  this  plaintiff,  in  fraud  of  its  rights,  and  (were)  a  trick 
and  device  *  *  *  by  which  *  *  *  said  defendants 
attempted  to  divest  itself*  of  its*  property  and  put  the  same  out  of 
the  reach  of  this  plaintiff  and  to  reserve  for  its*  own  benefit  and 
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e  property  which  would  otherwise  be  applicable  to  the  payment 
the  net  amount  due  the  plaintiff  under  said  joint  enterprise  or 
venture;"  and  further  tliat  they  intend  by  this  same  trick  and 
vice  to  get  rid  of  the  remaining  properties  now  standing  uncon- 
yed  of  record  in  the  name  of  the  Central  National  Eealty  and 
)n8truction  Company  and  defraud  the  plaintiff  of  its  idglits  imlese 
e  court  comes  to  the  equitable  aid  of  the  plaintiff.  The  judg- 
ent  demanded  is  that  the  rights  and  interests  of  plaintiff  in  the 
operty  unconveyed  may  be  ascertained  and  settled,  the  property 
Id  under  the  direction  of  the  court,  the  proceeds  divided  in  accord- 
ce  with  tlie  agreement,  "  and  that  the  plaintiff  be  declared  to 
Lve  a  lien  in  its  favor  for  such  amounts  as  it  may  be  entitled  to ; " 
at  the  defendants  account  for  any  and  all  property  which  came 
to  their  hands  under  said  joint  enterprise  or  adventure  as  well  as 
e  value  or  proceeds  thereof,  and  that  an  injunction  issue  against 
eir  disposing  of  said  real  property. 

It  thus  appears  that,  whether  the  complaint  be  good  or  bad,  the 
irpose  of  the  action  is  to  have  a  lien  upon  real  property  declared 
id  enforced,  and,  therefore,  the  action  is  brought  to  recover  a 
dgment  affecting  tlie  title  to,  or  the  possession,  use  or  enjoyment 
,  real  property.  Being  so,  the  right  to  &\e  the 'lis  pejideiis  w^ 
►solute ;  not  resting  in  the  discretion  of  the  court,  but  conferred 
r  statute,  and  having  been  properly  filed,  it  cannot  be  canceled 
:cept  pursuant  to  section*  1074  of  the  Code  of  Civil  Procedure. 
'ie7nan  v.  Todd,  124  N.  Y.  114.) 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
sbursements. 

O'Brien,  P.  J.,  Patterson,  Ingraham  and  Laughlin,  JJ., 
incurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.  Order 
ed. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Final  Account 
of  J.  Montgomery  Strong,  as  Executor,  etc.,  of  Euzabeth  L. 
Strong,  Deceased,  Appellant. 

George  M.  Wright,  as  Assignee  for  tlio  Benefit  of  Creditors  of 
Albert  B.  Hilton,  Respondent. 

First  Department,  February  28,  1906. 

Executors  —  decree  that  executor  owes  debt  to  estate  conclusive  —  con- 
tempt of  executor  in  refusing  to  pay  —  burden  on  executor  to  show 
insolvency. 

A  decree  that  an  executor  owes  a  debt  to  an  estate  and  directing  him  to  pay  the 
same  is,  by  virtue  of  sections  2714  and  2552  of  the  Code  of  Civil  Procedure, 
coDclusive  that  be  has  money  in  his  hands,  and,  on  his  refusal  to  pay,  payment 
may  be  compelled  by  contempt  proceedings  under  section  2555  of  the  Code  of 
Civil  Procedure. 

Id  such  contempt  proceedings  the  burden  is  on  the  executor  to  show  his  insol- 
vency, and  when  he  has  set  up  no  such  defense  while  contesting  his  liability  to 
the  estate  or  on  successive  appeals  from  the  decree,  and  where  his  affidavits  in 
answer  to  a  motion  to  adjudge  him  to  be  in  contempt  do  not  show  that  he  is 
unable  to  pay,  an  order  adjudging  him  to  bo  in  contempt  will  be  sustained. 

If  insolvent,  he  may  be  relieved  from  imprisonment  under  section  2286  of  the 
Code  of  Civil  Procedure. 

Appeal  by  J.  Montgomery  Strong,  as  executor,  etc.,  of  Elizabeth 
L  Strong,  deceased,  from  a  decree  of  the  Surrogate's  Court  of  tlie 
county  of  New  York,  entered  in  said  Surrogate's  Court  on  the  3d 
day  of  April,  1905,  adjudging  him  in  contempt. 

Williain  Ji.  Adaitis,  for  the  appellant. 

Jai/ies  S.  Darcy  of  counsel  [^Riissell  <J&  Holmes^  attorneys],  for 
the  respondent. 

Clarke,  J. : 

Testatrix  died  March  20,  1895.  Letters  testamentary  were  issued 
to  tiie  executor  here  proceeded  against  in  February,  1898.  A  proceed- 
ing to  compel  the  executor  to  account  was  initiated  by  his  brother  in 
August,  1898.  The  main  question  litigated  in  said  proceeding  con- 
cerned the  personal  liability  of  the  executor  for  a  debt  due  from  him 
to  his  testatrix.    After  a  long  and  expensive  trial  before  a  referee  a 
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report  was  made  establishing  the  debt,  which  report  was  con- 
firmed and  a  decree  was  made  on  March  30,  1903,  which  inchided 
the  debt  as  the  principal  asset  of  the  estate.  The  decree,  after  stating 
tlie  executor's  account,  found  ''  a  balance  in  his  hands  of  *  *  * 
$4r,501.55;"  and  directed  the  executor  to  pay,  "out  of  the  balance 
so  found  as  above  remaining  in  the  hands  of  said  executor,"  to  tlie 
respondent  creditor  Jierein  the  amount  of  his  claim,  viz.,  the  sum  of 
$2,270.19,  and  tlie  further  sum  of  $219.95  out  of  tlie  distributive 
I  e'lare  of  Mary  L.  Spencer,  a  daughter  of  testatrix,  who  had  con- 

tested tlie  claim  of  said  creditor,  making  the  sum  total  due  the 
creditor  under  said  final  decree,  $2,490.14.  The  said  executor 
appealed  to  this  court  from  said  decree,  and  the  decree  was  affirmed 
(90  App.  Div.  607). 

A  copy  of  the  decree  was  duly  served  upon  the  executor,  a  demand 

for  payment  made,  and  an  execution  issued.     The  executor  having 

refused  to  pay,  and  the  execution  having  been  returned  unsatisfied, 

this  proceeding  to  punish  him  as  for  a  contempt  was  coiimienceJ  by 

an  order  to  show  cause  dated  December  7,  1904.     Upon  the  return 

to  this  order,  the  executor  for  the  first  time,  and  after  all  these 

j  years  of  continued  litigation,  set  up  that  "since  his  appointment  as 

>  executor,  and  since  the  entry  of  the  decree  herein,  (he)  has  not  had 

the  money  with  which  to  pay  the  amount  directed  in  said  decree,  and 

j  is  insolvent,  and  has  been  ever  since  his  appointment  as  executor." 

,  For  this  reason  he  prays  that  he  be  not  adjudged  in  contempt. 

It  is  provided  in  section  2714  of  the  Code  of  Civil  Procedure 

that  "  the  naming  of  a  person  executor  in  a  will  does  not  operate-as 

a  discharge  or  becjucst  of  any  just  claim  which  the  testator  had 

against  him  ;  but  it  must  be  included  among  the  credits  and  eflfects 

^  of  the  deceased  in  the  inventory,  and  the  executor  shall  be  liable 

for  the  same,  as  for  so  much  money  in  his  hands  at  the  time  the  debt 

or  demand  becomes  due,  and  he  must  apply  and  distribute  the  same 

in  the  payment  of  debts  and  legacies,  and  among  the  next  of  kin, 

as  part  of  the  personal  property  of  the  deceased."     By  section  2552 

of  said  Code  it  is  provided  that  "  a  decree  directing  payment  by  an 

executor     *     *     *     to  a  creditor  of,  or  a  person  interested  in,  the 

*»«tate  or  fund     *     *     *     is,  except  upon  an  appeal  therefrom,  con- 

sive  evidence  that  there  are  sufficient  assets  in  his  hands  to  satisfy 

sum  which  the  decree  directs  him  to  pay."     Section  2555  of 
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said  Code  provides  for  enforcing  a  decree  of  the  surrogate  directing 
the  payment  of  money  by  an  executor,  from  the  estate,  by  contempt 
proceedings.  So  that  tlie  debt  owing  the  testatrix  is  declared  to  be 
money  in  the  executor's  hands,  the  final  decree  is  declared  to  be  con- 
clusive evidence  that  there  are  sufficient  assets  in  his  hands  to  pay  the 
sum  decreed,  and  if  he  does  not  pay,  he  is  liable  as  for  a  contempt. 

In  BauGua  v.  Stover  (89  N".  Y.  1)  the  Court  of  Appeals  said : 
"  We  perceive  no  room  for  doubt ;  the  statute*  says  the  debt  shall 
be  treated  as  money,  and  the  courts  have  no  right  to  say  it  shall  not 
be  so  treated."  But  the  court  also  said  :  "  While  the  debt  must  be 
ti-eated  as  money  in  (the  executor's)  hands  for  the  purpose  of  adminis- 
tration it  will  not,  for  all  purposes,  stand  on  the  same  footing  as  if 
lie  had  actually  received  so  much  money.  If  wholly  unable  to  pay 
the  money  in  pursuance  of  the  order  or  decree  of  the  surrogate  on 
account  of  his  insolvency,  he  cannot  be  attached  and  punished  for 
contempt  as  he  could  be  if  the  money  had  actually  been  received 
from  some  other  debtor." 

In  Baxicus  v.  Barr  (45  Hun,  582  ;  affd.,  107  N.  Y.  624),  in  an 
action  upon  the  bond  of  the  same  executor  as  in  Baucus  v.  Stover 
(supra),  for  his  failure  to  comply  with  a  decree,  it  was  hqld  that  if 
his  sureties  could  show  the  insolvency  of  the  executor,  they  would 
not  be  held  liable  for  the  breach  of  the  bond. 

In  Keegan  v.  Smith  (60  App.  Div.  168)  an  action  was  brought 
by  the  next  of  kin  of  decedent  upon  the  bond  of  her  administrator. 
A  decree  of  the  surrogate  charged  the  administrator  with  his  debt 
due  to  the  intestate.  The  defendant  claimed  that  the  administrator 
being  insolvent  and  not  being  able  to  pay  the  debt,  the  surety  was 
not  liable.  The  court  below  did  not  pass,  in  terms,  upon  the  ques- 
tion whether  the  administrator  was  insolvent,  but  did  find  that  he 
had  been  charged  with  his  debt  by  the  surrogate  in  the  decree  ren- 
dered against  hitn,  and  as  a  conclusion  of  law  found  that  the 
administmtor  having  been  charged  with  these  amounts,  the  surety 
was  liable  for  his  faihire  to  pay.  This  court,  after  citing  Baucus 
y.  Stover  and  Baucus  v.  Barr  {supra\  said :  "  When,  therefore, 
an  action  is  brought  against  a  surety  upon  his  bond  after  the  return 
of  an  execution  unsatisfied,  all  that  it  is  necessary  for  the  plaintiff 
to  do  is  to  prove  the  decree  of  the  surrogate  in  the  proper  way,  and 

•See  %  R.  8.  84,  §  18,  revised  in  Code  av.  Proc.,  §  2711—  [Rep. 
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tlic  other  essentials  necessary  to  charge  the  surety,  and  if  the  surety 
seeks  to  relieve  himself  from  the  liability  which  is  prima  facie 
imposed  upon  him,  the  duty  is  upon  him  to  show  that  although  pre- 
sumptively the  administrator  is  chargeable  with  the  debt  as  for  so 
much  money  in  his  hands,  and  has  been  so  charged  in  the  decree, 
yet,  as  a  matter  of  fact,  he  cannot  pay  it  and  he  is  not  guilty  of  a 
default,  and  that,  therefore,  the  surety  is  not  liable.  *  *  ,  *  The 
burden  of  the  proof  was  upon  the  surety.  The  decree  was  conclu- 
sive upon  him,  and  he  was  liable  for  the  default  of  the  administra- 
tor, unless  he  showed  that  the  administrator  was  unable  to  pay  and 
consequently  unable  to  perform  the  decree  of  the  surrogate  as 
directed.  If  he  desired  to  prove  that  fact  he  must  obtain  a  find- 
\  ing,  and  unless  there  was  a  finding  in  that  regaW,  there  was  nothing 

to  excuse  him  from  his  liability  upon  the  decree  of  the  surrogate." 
In  that  case  the  trial  court  did  not  make  a  finding  that  the  adminis- 
rator  was  able  to  pay  the  debt,  but  this  court  said  :  "  Such  a  finding 
was  not  necessary  to  sustain  the  judgment,  but  if  it  had  been,  the 
rule  is  settled  that  the  evidence  may  be  referred  to,  to  see  whether 
there  was  sufficient  proof  to  warrant  it,  although  it  was  not  made ; 
I  and  if  there  is  sufficient  the  judgment  will  be  sustained,  although 

i  the  finding  is  not  actually  made  by  the  court.     *     -^^     *     But  while 

the  court  is  at  liberty  to  examine  the  evidence  to  see  whether  there 
L  was  sufficient  proof  to  sustain  the  decision,  it  is  not  at  liberty  to 

,  examine  the  evidence  to  see  whether  there  was  testimony  to  supply 

a  finding  to  reverse  the  judgment." 

Applying  those  propositions  to  the  case  at  bar,  it  is  clear  that  the 
decree  was  conclusive  upon  the  executor  that  the  money  was  in  his 
hands,  and  upon  proof  of  default  the  case  was  made  out  and  the 
order  followed,  unless  the  executor  sustained  the  burden  of  showing 
his  inability  to  pay.  There  is  no  finding  in  the  order  either  way. 
It  was  not  necessary  that  there  should  be  a  finding  that  he  was 
unable  to  pay  ;  but  if  there  were  such  necessity,  we  are  authorized 
to  look  into  the  evidence  for  the  purpose  of  seeing  whether  there  is 
enough  to  sustain  such  a  finding.  Looking  into  the  affidavits  upon 
both  sides  and  weighing  the  circumstances  disclosed,  we  are  of  the 
opinion  that  the  executor  has  not  sustained  the  burden  of  showing 
is  financial  inability.  The  fact  that  he  made  no  such  claim  dur- 
ig  the  long  years  of  the  protracted  litigation  conducted  by  him^  hia 
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mode  of  life  and  the  paucity  of  facts  to  sustain  the  conchisions  set 
up  by  him,  taken  with  the  facts  set  forth  by  the  moving  party, 
satisfy  us  that  the  order  of  the  surrogate  was  proper. 

If  as  matter  of  fact  the  executor  is  really  unable  to  pay  the  amount 
imposed  as  a  fine  for  his  default,  the  provisions  of  section  2286  of 
the  Code  of  Civil  Procedure  may  be  invoked.  That  section  pro- 
vides tliat "  where  an  offender,  imprisoned  as  prescribed  in  this  title,* 
U  unable  to  *  *  *  pay  the  sum  *  *  *  required  to  be  paid 
*  *  *  in  order  to  entitle  him  to  be  released,  the  court  *  *  *  may 
in  its  *  *  *  discretion,  and  upon  such  terms  as  justice  requires, 
make  an  order  directing  him  to  be  discharged  from  the  imprisonment." 

The  order  appealed  from  should  be  aflSrmed,  with  costs. 

O'Brien,  P.  J.,  Patterson,  Ingraham  and  Lauohun,  JJ., 
concurred. 

Order  aflBrmed,  with  costs.     Orider  filed. 


In  the  Matter  of  the  Application  of  The  Commissioner  of  Public 
Works  of  the  City  of  New  York,  for  and  on  Behalf  of  The 
Mayor,  Aldermen  and  Commonalty  of  the  Oity  of  New  York, 
Relative  to  Acquiring  Title  in  Fee  to  Certain.  Pieces  or  Parcels 
of  Land  Between  East  One  Hundred  and  Twenty-fifth  Street  and 
First  Avenue  and  the  Harbor  Commissioners'  Line  of  the  Harlem 
River,  and  Between  the  Southerly  Line  of  One  Hundred  and 
Thirty-second  Street  and  Willis  Avenue  and  the  Southerly  Line 
of  One  Hundred  and  Thirty-fourth  Street  and  Willis  Avenue,  etc., 
for  the  Construction  of  a  Bridge  Over  the  Harlem  River,  etc.. 
Pursuant  to  the  Provisions  of  Chapter  147  of  the  Laws  of  1894. 

The  City  of  New  York,  Appellant ;  Mary  Ann  Palmer  Draper 

and  Others,  Respondents. 

First  Department,  February  9, 1906. 

Konicipal  corporations— condemnation  proceedings  for  street  opening 
in  city  of  New  York  ~  no  appeal  from  order  of  Special  Term  sending 
back  report  to  commissioners  for  correction. 

The  amendments  made  in  the  Street  Opening  Law  by  section  988  of  the  charter 
of  Greater  New  York,  expressly  allowing  an  appeal  to  the  Appellate  Division 

*Ck)dQ  CiY,  ProQ,  qhap,  17,  ttt,  8,-[R»P, 
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by  the  city  or  any  party  aggrieved  b^  the  report  of  the  commissioners  of  esti- 
mate on  condemnation  proceedings  for  the  opening  of  streets  *'when  con- 
firmed/' relate  to  matters  of  practice  only,  and  hence  allow  an  appeal  from  an 
oi  der  confirming  such  report  in  a  condemnation  proceeding  instituted  before 
the  passage  of  said  amendment.  , 

But  suid  section  is  confined  in  its  operation  to  such  report  when  confirmed  by  the 
Special  Term,  and  there  is  no  appeal  authorized  from  an  order  of  the  Special 
Term  refusing  to  confirm  the  report  of  said  commissioners  and  sending  the 
same  back  with  directions  requiring  a  further  report  in  accordance  therewith. 

Local  statutes  cited  and  construed. 

Appeal  by  The  City  of  New  York  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Terra  and  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of  March, 
1904. 

John  P,  Du%n  {Tiuyrrias  C.  Blake  with  him  on  the  brief],  of 
counsel;  John  J,  Delany^  Corporation  Counsel^  for  the  appellant 
city. 

John  G.  ShaWj  for  the  respondent  Draper. 

Jaines  A.  Deering^  for  the  respondents  Swift. 

George  Holmes  of  counsel  [Deforest  Brothers^  attorneys],  for 
tlie  respondents  Johnston. 

Clarke,  J. : 

This  is  an  appeal  by  the  city  of  New  York  from  an  order  of  the 
Special  Term  of  the  Supreme  Court  denying  the  motion  to  confirm 
the  second  partial  and  separate  report  of  commissioners  of  estimate, 
and  returning  said  report  to  said  commissioners  with  certain  direc- 
tions, and  for  a  further  report  in  accordance  therewith.  It  is  claimed 
that  said  order  is  not  appealable. 

These  proceedings  were  instituted  on  the  petition  of  the  commis- 
sioner of  public  works  in  behalf  of  the  mayor,  aldermen  and  com. 
monalty  of  the  city  of  New  York,  pursuant  to  chapter  147  of  the 
Laws  of  1894,  entitled  "  An  act  to  provide  for  the  construction  of 
a  bridge  over  the  Harlem  river  in  the  city  of  New  York." 

Section  4  of  said  act  authorizes  the  commissioner  of  public 
works,  with  the  consent  and  approval  of  the  board  of  estimate  and 
apportionment,  and  on  behalf  of  the  city,  to  acquire  title  in 
fee  to  any  land  which  he  may  deem  necessary  for  the  purpoae  of 
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the  construction  of  the  bridge  and  approaches,  and  provides  that 
"  the  provisions  of  law  relating  to  the  taking  of  private  property 
for  public  streets  or  places  in  the  said  city  are  hereby  made  applica- 
ble as  far  as  may  be  necessary  to  the  acquiring  of  the  said  land  as 
aforesaid.  *  **  *."  The  awaVds  to  be  made-  for  these  lands  and 
t!ie  expense  of  the  condemnation  proceedings  are  by  section  4  of 
t!ie  act  made  part  pf  tlie  expense  of  the  construction  of  the  bridge, 
which,  under  section  3  of  the  act,  is  to  be  bom^  by  the  city.  The 
latter  section  has  been  amended  by  chapter  607  of  the  Laws  of 
1901. 

By  an  order  of  the  Special  Term,  dated  December  31, 1895,  com- 
missioners of  estimate  were  appointed  to  perform  the  duties  required 
of  thera  by  law.  During  the  progress  of  the  proceedings  the 
Legislature  passed  chapter  Q64:  of  the  Laws  of  1897,  amending  sec- 
tion 4  of  the  act  of  1894,  under  wliich  the  proceedings  were  com- 
menced, but  no  change  was  made  in  the  provision  above  cited  as  to 
the  procedure  of  the  commissioners  of  estimate  under  the  so-called 
street  opening  laws.  The  taking  of  testimony  commenced  March 
2, 1896,  and  the  report  of  the  commissioners  was  dated  March  3, 
1899.  Thereafter,  by  order  of  the  Special  Term,  the  report  was 
referred  back  to  the  commissioiiers  with  certain  directions,  and  they 
again  reported  in  accordance  with  those  directions  under  date  of 
October  29,  1901.  The  order  appealed  from  is  dated  February  25, 
1904.  The  first  Greater  New  York  charter,  by  its  terms,  took  eflfect 
npon  the  1st  day  of  January,  1898.  The  revised  charter  went  into 
effect  January  1, 1902.  To  determine  this  question  of  appealability 
it  becomes  necessary,  therefore,  to  consider  what  were  the  provisions 
of  law  governing  street  opening  proceedings  at  the  time  of  the 
passage  of  chapter  147  of  the  Laws  of  1894,  authorizing  the 
construction  of  the  bridge,  and  as  now  existing. 

The  law  governing  the  opening  of  streets  in  the  city  of  New 
York  (Revised  Laws  of  1813,  chap.  86,  §  177  et  seq.)  has  been 
upon  the  statute  books  with  substantially  the  same  provisions  for 
upwards  of  ninety  years,  was  embodied  in  the  Consolidation  Act 
(Laws  of  1882,  chap.  410,  §  963  et  seq.)  and  continued  in  the 
Greater  New  York  charter  (Laws  of  1897,  chap.  378,  §  970  et  seq,), 
and  the  revised  charter  (Laws  of  1901,  chap.  466,  §  970  et  seq). 
In  many  proceedings  to  acquire  private  property  for  public  uses 
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not  coming  strictly  within  the  provisions  as  to  "  streets,  avenues, 
scjuares  or  public  places,"  the  laws  authorizing  such  proceedings 
have  provided  that  the  said  proceedings  should  be  conducted  in  the 
manner  prescribed  in  and  subject  to  the  provisions  of  said  law.  It 
may  be  said  that  such  law  was  the  local  law  of  condemnation  for  such 
purposes  in  the  city  of  New  York.  Section  990  of  the  Consolidation 
Act  —  drawn  from  section  178  of  chapter  86  of  the  Revised  Laws 
of  1813  —  as  amended  by  section  12  of  chapter  660  of  the  Laws  of 
1893,  and  in  force  at  flie  time  of  the  commencement  of  the  proceed- 
ings herein,  provided  that  "  The  application  for  the  confirmation  of 
the  report  shall  be  made  fo  the  Supreme  Court  at  a  term  thereof 
held  in  the  city  of  New  York.  *  *  *  The  said  court  shall  by  rule 
or  order,  after  hearing  any  matter  which  may  be  alleged  against  the 
same,  either  confirm  the  said  report  or  refer  the  same  to  the  same 
commissioners  for  re visal  and  correction  or  to  new  commissioners  to  be 
appointed  by  the  said  court  to  reconsider  the  subject-matter  thereof, 
and  the  said  commissioners  to  whom  the  said  report  shall  be  bo 
referred  shall  return  the  same  report  corrected  and  revised,  or  a 
new  report  to  be  made  by  them  in  the  premises  to  the  said  court 
without  unnecessary  delay ;  and  the  same,  on  being  so  returned  shall 
be  so  confirmed  or  again  referred  by  the  said  court  in  manner  afore- 
said, as  right  and  justice  shall  require,  and  so  from  time  to  time 
until  a  report  shall  be  made  or  returned  in  the  premises,  which  the 
said  coiirt  shall  confirm ;  and  such  report  when  so  confirmed  by  the 
said  court,  shall  be  final  and  conclusive,  as  well  upon  the  said  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York  as  upon  the 
owners,  lessees,  persons  and  parties  interested  (in)  and  entitled  unto 
the  lands,  tenements,  hereditaments  and  premises  mentioned  in  the 
said  report,  and  also  upon  all  other  persons  whomsoever." 

On  an  appeal  from  an  order  confirming  the  report  of  commis- 
sioners, the  Court  of  Appeals,  in  Matter  of  Commissioners  of  Cen- 
tral Park  (50  N.  Y.  493),  held  that  the  provisions  of  the  Code  of 
Procedure  governing  appeals  to  that  court  did  not  apply.  Judge 
Allen  said  :  "  The  Code  is  broad  enough  to  give  an  appeal  to  this 
court  from  the  order  confirming  the  report  of  the  commissioners. 
It  was  made  in  a  special  proceeding,  and  does  affect  substantial 
rights,  and  is  final  (Code,  §  11,  3*),     If,  therefore,  this  provision 

*  Code  Proc,  g  11,  nubd,  8,— [Rkp, 
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of  the  Code  controls,  this  court  has  jurisdiction  of  the  appeal." 
Referring  to  section  178  of  the  act  of  1813,  cited  sujpra^  the  learned 
judge  proceeded :  "  Language  could  not  more  plainly  indicate  the 
ii)tention  of  the  Legislature,  that  every  question  connected  with  the 
estimate  and  assessment,  everything  that  could  in  any  form  be  liti- 
gated before  and  passed  upon  by  the  commissioners  should  be  finally 
and  conclusively  determined  by  the  Supreme  Court  without  further 
appeal  or  right  of  review  or  ulterior  litigation.  *  *  *  This  pro- 
vision is  not  repealed  or  affected  by  the  general  provisions  of  the 
Code*  prescribing  the  jurisdiction  of  this  court.  *  *  *  A 
special  and  local  statute  providing  for  a  particular  ^ase  or  class  of 
cases  is  not  partially  repealed  or  amended  as  to  some  of  its  provisions 
by  a  statute  general  in  its  terms,  provisions  and  application,  unless 
the  intention  of  the  Legislature  to  repeal  or  alter  the  particular  law 
is  manifest,  although  the  terms  of  the  general  act  would,  taken 
strictly,  and  but  for  the  special  law,  include  the  case  or  cases  provided 
for  by  it."     The  appeal  was  dismissed. 

In  Matter  of  Board  of  Street  Opening^  etc.  (Ill  N.  T.  581), 
there  was  an  appeal  from  an  order  confirming  the  report .  of  com- 
missioners. The  authority  to  establish  the  public  place  in  question 
was  given  by  chapter  451  of  the  Laws  of  1884.  The  2d  section 
of  that  act  provided  that  proceedings  to  acquire  the  title  to  the 
lands  described  should  be  taken  "  in  the  manner  prescribed  (in)  and 
snbject  to  all  the  provisions  of  section  nine  hundred  and  fifty-five 
of  chapter  four  hundred  and  ten  of  the  laws  of  eighteen  hundred 
and  eighty-two,"  known  as  the  Consolidation  Act.  Judge  Gray 
said:  "The  procedure  thereby  prescribed  has  been  construed  to 
preclude  an  appeal  to  this  court  from  the  order  of  the  Supreme 
Court  confirming  the  report  of  the  commissioners.  {Matter  of 
Department  of  Public  Parhs^  85  N.  Y.  459 ;  Matter  of  Commis- 
sioners  of  Central  Pa/rk^  50  id.  493.)  The  theory  underlying  this 
construction  is  that  these  proceedings  form  an  independent  and 
complete  system  especially  created  by  the  Legislature  and  not  con- 
nected with  or  controlled  by  the  provisions  of  the  Code  of  Civil 
Proceduref  applicable  to  appeals  to  this  court."  And  the  appeal 
was  dismissed. 

•See  Code  Proc.  %\\et  ««9.— [Rep.      \  See  Code  Gv.  Proc.  §  190  et  «e^.— [Rep. 

App.  Div.— Vol.  CXI.        19 
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In  Mott  V.  Eno  (181  N.  Y.  365)  Judge  Gray  said :  •''  Chapter  86 
of  the  Kevised  Laws  of  1813,  commonly  known  as  the  'Street 
Opening  Act,'  had  provided  the  methods  and  procedure  for  the  open- 
ing of  ^any  street,  avenue,  square  or  public  place'  laid  out  by  the 
commissioners  under  the  act  of  1807*  whenever  the  municipal  author- 
ities were  desirous  of  doing  so.  *  *  *  This  *  *  *  act  and 
its  various  amendatory  acts  have  since  furnished  the  legal  machinery 
in  all  cases  of  street  openings,  and  it  Ixas  been  held  with  respect  to 
it  that  ^  language  could  not  more  plainly  indicate  the  intention  of  the 
Legislature  that  every  question  connected  with  the  estimate  and 
assessment,  everything  that  could  in  any  form  be  litigated  before  and 
passed  upon  by  the  commissioners,  should  be  finally  and  conclusively 
determined  by  the  Supreme  Court.' " 

Therefore,  prior  to  the  enactment  of  the  Greater  New  York 
charter,  it  had  been  authoritatively  determined  by  the  Court  of 
Appeals  that  the  Street  Opening  Law  was  a  special  and  local  law, 
complete  within  itself,  and  that  the  provisions  of  the  Code  were 
not  to  be  read  into  it  so  as  to  allow  an  appeal  to  the  Court  of 
Appeals  from  a  final  order  confirming  the  report  of  commissioners. 
It  had  also  been  settled  that  an  appeal  did  lie  from  an  order  of  the 
Special  Term  confirming  the  report  of  conimissioners  to  the  Gen- 
eral Term.  {Matter  of  Kingshridge  Roady  4  Hun,  599 ;  aflEd.  on 
the  opinion  of  Davis,  P.  J.,  below,  62  N.  Y.  645.)  Presiding  Jus- 
tice Davis,  revfewing  the  composition  of  the  Supreme  Court  at  the 
time  of  the  passage  of  the  act  of  1813  and  subsequent  legislation, 
held  that  chapter  270  of  the  Laws  of  1854,  which  provided  in  sec- 
tion 1  that "  an  appeal  may  be  taken  to  the  General  Term  *  *  * 
from  any  judgment,  order,  or  final  determination  made  at  a  Special 
Term  *  *  *  in  any  special  proceeding  therein,"  did  operate  to 
modify  the  eflfect  of  the  provision  of  section  178  of  the  original  act 
which  made  the  order  at  Special  Term  conclusive.  He  cited  Matter 
of  Canal  (&  Walker  Streets  (12  N.  Y.  406),  where  Gardiner, 
Cli.  J.,  held  that,  independently  of  the  statute  of  1854,  the  General 
Term  acquired  no  jurisdiction  of  the  proceedings  but  that  under  it 
an  appeal  lay  to  the  General  Term  from  the  order  of  confirmation. 

Section  990  of  the  Consolidation  Act  (as  amd.  supra)  has  substan- 
tially been  re-enacted  as  section  986  of   the  Greater  New  York 

*  Laws  of  1807,  chap.  115.—  [Rep. 
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charter  and  is  the  same  in  the  revised  as  in  the  original  charter. 
New  provisions  expressly  authorizing  appeals  to  the  Appellate 
Division  and  to  the  Court  of  Appeals  were  for  the  first  time  inserted 
in  these  street  opening  statutes.  (Greater  N.  Y.  Charter,  §§  988, 
989;  Kevised  Greater  N.  T.  Charter,  §§  988,  989.)  By  section 
938  of  the  Greater  New  York  charter  it  was  provided  that  "The 
City  of  New  York  or  any  party  or  person  affected  by  the  said  pro- 
ceeding and  aggrieved  by  the  said  report  when  confirmed  as  afore- 
said, may  appeal  to  the  Appellate  Division  of  the  said  court.  Such 
appeal  shall  be  taken  and  heard  in  the  manner  provided  by  the 
Code  of  Civil  Procedure  and  the  rules  and  practice  of  the  said 
court  in  relation  to  appeals  in  special  proceedings,  and  such  appeal 
shall  be  heard  and  determined  by  such  Appellate  Pivision  upon  the 
merits,  both  as  to  matters  of  law  and  fact.  *  *  *  When  an 
order  confirming  a  report  shall  be  reversed  upon  appeal,  the  com- 
missioners to  whom  such  report  shall  be  referred  for  amendment, 
correction  or  revisal,  shall  have  power  to  make  such  additional 
assessment  as  may  be  necessary."  These  provisions  were  continued 
without  change  in  the  revised  Greater  New  York  charter. 

Here  is  a  provision  governing  practice,  especially  providing  for  . 
an  appeal  from  the  order  confirming  the  report  of  commissioners. 
Though  not  in  the  law  at  the  time  of  the  commencement  of  the 
proceedings,,  it  was  enacted  during  their  continuance  and  was  in 
force  at  the  time  the  report  was  made,  at  the  time  the  order  appealed 
from  was  entered  and  is  in  force  at  the  present  time.  Being  a  pro- 
vision respecting  practice  it  is  to  be  applied  to  the  case  at  bar.  The 
appellant  claims  that  section  1356  of  the  Code  of  Civil  Procedure 
applies.  That  section  provides  that  "  an  appeal  may  be  taken  to 
the  Appellate  Division  of  the  Supreme  Court  from  an  order  affecting 
a  substantial  right,  made  in  a  special  proceeding  at  a  Special  Term 
or  a  Trial  Terra  of  the  Supreme  Court."  But  section  1361  of  the 
said  Code  provides  that  "  the  proceedings  upon  an  appeal,  taken  as 
prescribed  in  this  title,*  are  governed  by  the  provisions  of  this  act,  and 
of  the  General  Bules  of  Pi-actice  relating  to  an  appeal  in  an  action, 
except  as  otherwise  specially  prescribed  by  law."  As  the  appeal  is 
specially  prescribed  by  law  to  be  from  the  order  confirming  the  report 
it  does  not  seem  that  said  section  1356  can  be  invoked.    We  are  of 

*  Codo  Civ,  Ptbc  chap.  12,  tit,  6,— [Rep, 
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pinion  that  as  a  most  elaborate  and  elastic  scheme  has  been  provided 
)r  correcting  the  errors  and  mistakes  of  the  commissioners  by  pro- 
iding  for  resubmission  to  them  with  instructions  by  the  court  at 
pecial  Term,  there  did  not  exist  under  the  old  law  any  right  of 
ppeal  from  these  incidental  orders.  If  so,  the  very  thing  sought 
)  be  accomplished  by  the  specific  powers  conferred  of  correction 
iider  direction  of  the  court  would  have  been  of  little  or  no  avail, 
.s  there  was  no  appeal  given  in  terms  by  the  law  before  the  Greater 
few  York  charter,  the  right  to  appeal  to  the  General  Term  read 
ito  the  statute  of  1813  by  the  decision  of  the  court,  based  upon 
le  act  of  1854,  was  from  this  final  order  of  confirmation  only. 
.8  to  the  present  state  of  the  law,  it  is  clear  that  as  the  appeal  is 
)ecifically  prescribed  to  be  from  the  order  confirming  the  report, 
lere  can  be  no  appeal  from  the  order  denying  confirmation  and 
jnding  the  report  back  for  revisal  or  correction.  Expressio  unius 
4  excluaio  alteriv^.  There  is  no  reason  for  such  interlocutory 
3peal  and  the  very  nature  of  the  proceedings  makes  it  unwise  to 
low  it. 

The  appeal  should  be  dismissed,  with  ten  dollars  costs  and  dis- 
arsements  to  the  respondents. 

O'Brien,  P.  J.,  Laughlin  and  Houghton,  JJ.,  concurred. 

Appeal  dismissed,  with  ten  dollars  costs  and   disbursements  to 
ispondents. 


ITiLLiAM   A.   KissiCK,    PlaintiflF,   v,   Thomas   Edward   Kees   and 
Anna  C.  Rees,  Defendants. 
Second  Department,  March  2,  1906. 

pacific  performance— when  vendor  not  entitled  to  reimbursement  for 

taxes  paid. 

he  vendor,  in  a  contract  for  the  sale  of  real  estate,  who  fails  to  deliyer  a  deed 
of  the  premises  at  the  time  agreed  upon,  and  who  pays  taxes  which  became  a 
lien  upon  the  premises  subsequent  to  the  time  stipulated  for  the  delivery  »>f 
the  deed  and  before  the  commencement  of  an  action  by  the  vendee  to  compel 
specific  performance  which  action  was  adjusted  by  the  allowance  to  the  veinitK* 
of  the  rental  value  of  the  premises  from  the  date  when  the  deed  should  have 
been  piven.  and  to  the  vendor  interest  on  the  purchase  price  during  the 
period,  cannot  recover  the  moneys  so  paid  lor  taZM* 
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The  vendor,  by  his  wrongful  act,  having  compelled  the  vendee  to  resort  to  a 
court  of  equity  for  relief,  no  consideration  of  equity  would  warrant  the  court 
in  making  a  new  adjustment  between  the  parties  by  imposing  the  taxes  on  the 
vendee. 

SiTBMissioN  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

K  H.  Benuj  for  the  plaintiff. 

William  T.  Croak  [James  S.  Zawson  with  him  on  the  brief],  for 
the  defendants. 

Woodward,  J. : 

The  defendants  entered  into  a  contract  with  the  plaintiff  for  the 
sale  of  certain  real  estate,  defendants  agreeing  to  give  title  on  the\ 
Ist  day  of  October,  1904.  The  defendants  failed  to  give  the  deed 
as  agreed  upon  in  their  contract  and  retained  possession  of  the 
premises.  On  the  13th  day  of  October,  1904,  while  thus  in  pos- 
session of  the  premises,  the  defendants  paid  the  taxes,  which  had 
become  a  lien  upon  the  premises,  on  the  third  day  of  the  same  ' 
month,  amounting  to  $135.72.  In  November,  1904,  the  plaintiff 
brought  an  action  for  specific  performance  of  the  contract,  the  liti- 
gation resulting  in  a  judgment  in  his  favor.  The  defendants'  set 
up  various  defenses,  in  none  of  which  they  succeeded,  and  before 
the  entry  of  judgment  they  gave  the  plaintiff  a  deed  of  the  prem- 
ises, this  deed  bearing  date  of  March  23,  1905.  In  the  adjustment 
the  defendants  paid  to  the  plaintiff  the  rental  value  of  the  premises 
from  the  first  day  of  October,  the  date  when  the  deed  should  have 
been  given,  and  the  plaintiff  allowed  the  defendants  interest  upon  the 
purchase  money  during  the  same  period.  The  defendants  now 
insist  that  the  plaintiff  is  legally  bound  to  pay  the  amount  of  the 
taxes  paid  by  the  defendants  in  October,  1904,  and  this  is  the  question 
to  be  determined  here. 

We  are  unable  to  understand  why  the  defendants,  who  were 
unquestionably  in  the  wrong  in  this  controversy,  should  be  allowed 
to  recover  any  moneys  which  they  may  have  been  called  upon  to 
pay  in  taxes  while  in  the  possession  and  ownership  of  the  premises. 
The  defendants,  having  wrongfully  retained  possession  and  title  to 
the  premises  involved  in  the  controversy,  are  hardly  in  a  position  to 
say  that  the  plaintiff  should  reimburse  them  for  moneys  which  they 
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>  were  legally  liable  to  pay.  This  is  not  even  a  case  where  a 
party  has  assumed  to  pay  the  debt  of  another,  in  which  case 
I  would  be  no  liability,  except  in  a  case  where  such  payment 
)een  requested.  {Natianal  Bank  of  BaUston  Spa  v.  Board  of 
rvisors,  106  N.  Y.  488.)  In  this  case  the  defendants,  as  the 
owners  of  the  premises,  were  bound  to  pay  the  taxes  which 
become  a  lien,  and  having  w^rongfully  retained  such  ownership, 
)elling  the  plaintiff  to  resort  to  a  court  of  equity  for  relief,  we 
)f  opinion  that  the  judgment  decreeing  specific  performance 
jmplated  what  appears  to  have  been,  done,  the  payment  to 
plaintiff  of  the  rental  value  of  the  premises,  less  the  interest 
ig  the  time  title  was  w^ithheld,  and  no  consideration  of  equity 
d  w^arrant  this  court  in  making  a  new  adjustment  and  imposing 
axes  upon  the  plaintiff, 
le  plaintiff  should  have  judgment. 

RSCHBERG,  P.  J.,  Jenks  and  Gaynor,  JJ.,  concurred ;  Hooker, 
)ncurred  in  result. 

dgment  for  plaintiff,  without  costs,  on  submission  of  controversy. 


IK  "W.  Babcock,  Appellant,  v.  William  D.  Leonard  and 
RAU  F.  Spkrrv,  as  Executors,  etc.,  of  John  J.  Sperry 
jcuased.  Respondents. 

Second  Department,  March  2,  1906. 

lership  to  speculate  in  lands  —  injunction  —  when  carrying  out  of 
contract  of  sale  made  by  one  partner  will  not  be  enjoined. 

a  contract  to  speculate  ia  lands  constitutes  a  partnership,  and  one  party 
■eto  liolding  title  in  his  own  name  has  entered  into  an  executory  contract  to 

partnership  lands  at  their  fair  market  value,  a  temporary  injunction 
raining  such  sale  will  be  refused  in  an  action  by  the  other  partner  brought 
btain  a  permanent  injunction  prohibiting  such  sale. 

*PEAL  by  the  plaintiff,  Jennie  W.  Babcock,  from  an  order  of 

lupreme  Court,  made  at  the  Kings  Countj'^  Special  Term  and 

ed  i^  the  office  of  the  clerk  of  the  county  of  Queens  on  the 

day  of  October,  1905,  vacating  an  injunction  restraining  tlie 
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defendants  from  selling  or  disposing  of  certain  real  estate  described 
in  the  complaint. 

William  H.  Adorns^  for  the  appellant. 
Robert  E,  Z.  Lewis,  for  the  respondents. 

TTOODWARD,  J. : 

The  rights  of  the  respective  parties  to  this  action  are  derived  from 
certain  contracts  set  forth  in  the  pleadings,  and  we  are  persuaded 
that  the  learned  justice  presiding  at  Special  Term  has  correctly  con- 
strued these  instruments  and  that  the  plaintiff  is  not  entitled  to  the 
injunction  which  she  seeks  to  have  restored  during  the  pendency 
of  the  action. 

Briefly,  one  John  J.  Sperry  entered  into  a  contract  with  Hamlin 
Babcock,  husband  of  the  plaintiff  in  this  action  (the  latter  coming 
into  her  interest  by  an  assignment  from  Hamlin  Babcock),  for  the 
purpose  of  engaging  in  a  real  estate  speculation  in  Queens  county, 
this  State.  The  contract  was  reduced  to  writing  on  the  17th  of 
March,  1897,  and  was  subsequently  modified  by  two  written  agree- 
ments relating  to  the  same  subject,  and  which  concededly  are  to  be 
read  and  construed  together.  In  pursuance  of  the  original  contract 
Mr.  Sperry  purchased  a  certain  tract  of  real  estate  of  one  Daniel  G. 
Thompson,  consisting  of  about  twenty-one  acres,  and  paid  for  the 
same,  partly  with  $11,000  of  his  own  money,  partly  with  certain 
real  estate  owned  by  Mr.  Babcock  and  valued  at  $3,000,  and  partly 
by  taking  said  property  subject  to  a  mortgage.  The  title  to  this 
property  was  taken  by  Mr.  Sperry,  who  subsequently  and  during 
his  lifetime  sold  three  acres  of  the  same,  leaving  about  eighteen 
acres,  and  this  real  estate  constituted  the  capital  of  the  copartner- 
ship which  unquestionably  existed  between  Hamlin  Babcock  and 
Mr.  Sperry.  Mr.  Sperry  during  his  lifetime  expended  considerable 
sums  of  money  upon  this  property,  and  his  executors,  since  his 
death,  which  occurred  on  the  4th  of  December,  1903,  have  con- 
tinned  to  spend  money  in  carrying  the  same.  On  the  4th  day  of 
May,  1905,  William  D.  Leonard,  as  sole  acting  executor  of  Mr. 
Si)erry,  sold  one-half  of  the  remaining  eighteen  acres  of  land,  and 
at  the  same  time  gave  to  the  purchaser  an  option  on  the  balance, 
and  afterward,  and  on  the  Ist  of  Jane,  1905,  rendered  an  account 
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Liid  statement  of  said  sale,  and  the  proceeds  therefrom,  to  plain- 
iff's  attorney,  William  R.  Adams.  It  is  alleged  that  this  statement 
same  into  the  hands  of  the  plaintiff,  who  made  no  complaint  at  the 
)rice  realized,  but  on  the  contrary  made  use  of  the  same  as  the 
oundation  for  a  considerable  loan.  On  the  fourteenth  day  of  June, 
he  option  having  been  exercised,  the  said  Leonard,  as  executor, 
contracted  to  sell  the  remaining  half  of  the  premises  described  in 
he  complaint,  the  title  to  which  was  to  be  closed  on  the  20th  day  of 
September,  1905.  Plaintiff  brought  her  action  and  procured  a  tem- 
porary injunction  restraining  the  defendant  from  completing  the 
»ale  on  the  grounds  that  under  the  contract  between  Sperry  and 
[lamlin  Babcock  of  March  17,  1897,  as  modified  by  those  of  May 
IS,  1898,  and  July  29,  1898,  the  said  Sperry  had  no  real  interest  in 
;he  land,  but  was  only  an  equitable  mortgagee  for  the  amount  of 
Tioney  Sperry  had  advanced  in  the  purchase  from  Thompson  of  the 
Aventy-one  acres,  and  that  the  price  which  the  said  Leonard  was  to 
•eceive  for  the  remainder  was  grossly  inadequate.  Upon  an  order 
:o  show  cause  the  temporary  injunction  was  dissolved  and  the  plain- 
tiff appeals  to  this  court. 

It  does  not  seem  to  be  necessary  to  go  into  a  detailed  analysis  of 
these  various  contracts ;  it  is  apparent  from  the  reading  of  them 
that  Babcock  and  Sperry  were  copartners  and  that  Sperry  held  the 
title  to  the  real  estate  as  trustee  for  such  copartnership.  It  is  true, 
as  between  themselves,  Sperry  had  contracted  to  limit  his  liabilities, 
but  it  cannot  be  successfully  contended  that  the  elements  of  a  part- 
nership did  not  exist,  and  the  law  is  well  established  that  under  such 
circumstances  real  estate  purchased  for  the  partnership  is  held  by 
one  of  the  partners,  where  the  title  is  in  him,  as  the  trustee  of  the 
partnership.  This  is  clearly  the  case  here  ;  and  as  it  appears  that 
the  price  which  the  property  is  to  bring  is  the  fair  market  value  of 
the  same,  it  is  not  the  province  of  this  court  to  disturb  the  order 
appealed  from.  All  of  the  rights  of  the  plaintiff  can  be  protected 
in  the  ordei*ly  administration  of  the  law  without  the  interposition  of 
an  injunction. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

HiRSCHBERG,  P.  J.,  RicH  and  Miller,  JJ.,  concurred. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Albertina    Kodrigues,    Respondent,    v.    The    President     and 
Trustees  of  the  Village  of  Ossining,  Appellants. 

Second  Department,  March  2,  1906. 

Negligence  —  when  municipality  not  liable  for  fall  of  pedestrian  on 
detective  sidewalk  —  a  fall  caxised  by  snow. 

The  plaintiff,  while  walking  on  a  flagstone  two  and  a  half  feet  in  length,  with  a 
slope  cf  twc  and  a  half  inches,  joining  two  sections  of  sidewalk  having  differ- 
ent levels,  slipped  on  such  incline,  owing  to  snow  thereon,  and  her  foot  catch- 
ing on  tht  flagstone  at  the  foot  of  the  slope,  which  was  raised  one-half  of  an 
inch  above  said  sloping  stone,  fell  and  was  injured. 

Held,  that  the  injury  was  caused  by  the  slipping  of  the  plaintiff  on  the  snow  and 
not  by  the  slope,  or  by  the  lower  stone  projecting  above  the  same,  hence  the 
municipality  was  not  liable. 

Appeal  by  the  defendants,  The  President  and  Trustees  of  the 
Village  of  Ossining,  from  a  judgment  of  the  County  Court  of 
Westchester  county  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  Westchester  on  the  Ist  day  of  July, 
1905,  upon  the  verdict  of  a  jury  for  $200,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  31st  day  of  July,  1905,  denying 
the  defendants'  motion  for  a  new  trial  made  upon  the  minutes. 

Frank  Z.  Young ^  for  the  appellants. 

Pierre  Reynolds^  for  the  respondent. 

Hooker,  J. : 

The  plaintiff,  a  woman  of  seventy-one  years  of  age,  has  recovered 
a  verdict  against  the  defendants  for  injuries  she  sustained  because 
of  the  alleged  negligent  maintenance  by  defendants  of  a  sidewalk 
in  Spring  street  in  the  village  of  Ossining.     At  the  time  of  the 
accident  there  were  two  grades  within  one  block  on  that  street,  the 
sidewalk  along  the  south  side  of  the  block  being  of  a  higher  grade 
than  that  along  the  north  end ;  these  two  grades  were  connected  by 
a  sloping  flagstone  .two  feet  six  inches  long  in  the  direction  of  the 
length  of  the  street,  the  north  end  of  the  stone  being  two  and  one- 
half  inches  l)elow  the  south  end.     The  flagstone  on  the  lower  grade 
next  adjoining  the  sloping  stone  on  the  north  was  raised  above  the 
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latter  so  that  the  south  end  of  that  flagstone  protruded  upwards  at 
the  joint  with  the  sloping  stone  one-half  of  an  inch. 

At  about  eight  o'clock  in  the  evening  the  plaintiff,  walking  north- 
erly, approached  this  sloping  stone;  she  wore  rubber  shoes  and 
carried  an  umbrella.  The  sidewalk  was  covered  with  snow  from  a 
sixteenth  to  an  eighth  of  an  inch  in  thickness  that  had  fallen  during 
the  day.     The  place  was  not  well  lighted. 

That  branch  of  the  case  which  dealt  with  the  plaintifiE's  contribu- 
tory negligence  was  correctly  submitted  to  the  jury,  and  with  their 
verdict  we  may  not  interfere  so  far  as  that  question  is  concerned. 
The  constructive  notice  to  the  defendants  was  amply  shown.  But 
we  feel  that  the  verdict  is  not  to  be  sustained  upon  the  question  of 
the  defendants'  negligence. 

At  the  close  of  the  plaintiflPs  case  the  defendants  moved  for  a 
nonsuit  on  the  ground  that  the  evidence  failed  to  establish  any  neg- 
ligence on  their  part,  and  an  exception  wew  taken  to  its  denial. 
The  motion  was  renewed  at  the  close  of  all  the  evidence ;  it  was 
denied  and  defendants  excepted. 

There  seemed  to  be  no  controversy  at  the  trial  that  the  mere  fact 
that  the  snow  existed  on  the  sidewalk,  by  which  it  was  made  slip- 
pery, did  not  render  the  defendants  liable.  Although  there  was 
evidence  in  the  case  tending  to  show  that  others  had  slipped  and 
fallen  on  this  same  stone  before  the  trial  and  when  the  ground  was 
free  from  snow,  we  are  of  the  opinion  that  the  evidence  negatives 
the  conclusion  that  the  snow  was  not  the  cause  of  the  unfortunate 
accident. 

The  plaintifPs  description  of  the  exact  way  in  which  she  was  hurt 
is  meagre  and  does  not  seem  to  be  sufficient  to  furnish  a  clear  idea 
in  that  regard.  She  says  that  she  came  to  this  stone  and  slipped. 
She  says :.  "  I  slipped  with  the  foot  and  my  foot  came  against  some- 
thing, and  I  fell  and  kicked  it  and  it  threw  me  back."  It  is  quite 
evident  that  as  her  foot  -was  planted  upon  the  sloping  stone  she 
slipped  downward  until  it  came  into  contact  with  the  stone  next 
adjoining  on  the  north,  which  rose  above  the  lower  end  of  the  slant- 
ing stone  half  an  inch  at  the  joint,  and  it  must  be  that  this  riser  is 
what  cauglit  her  foot  and  threw  her.  Had  the  plain tiflE  not  slipped 
on  the  slanting  stone,  it  is  unreasonable  to  suppose  she  would  have 
met  any  injury.     The  difference  in  grade  of  half  an  inch  between 
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the  northerly  end  of  the  sloping  stone  and  the  southerly  end  of  the 
stone  immediately  adjoining  it  was  so  slight  that  we  believe  no  care- 
ful or  prudent  man  would  reasonably  anticipate  danger  from  its 
existence.  The  unevenness  of  the  walk  at  the  precise  place  where 
the  plaintiff  6  slipping  foot  was  caught  was  insignificant,  and  the 
facts,  so  far  as  they  bear  upon  this  point,  are  much  more  strongly 
ill  favor  of  the  defendants  than  the  facts  which  were  considered  in 
the  case  of  Beltz  v.  6%  of  Tankers  (U8  N.  Y.  67).  There  the 
depression  existed  in  the  middle  of  a  flag  sidewalk,  of  a  depth  of 
the  thickness  of  the  surrounding  flag,  cansed  by  the  removal  of  a 
small  piece  of  broken  stone.  The  depth  of  the  hole  was  about  two 
and  one-half  inches,  and  the  surface  area  was  about  two  feet  two 
inches  in  length  by  seven  and  one-half  inches  in  width.  The  alleged 
fault  of  the  sidewalk  in  the  present  case  is  that  one  flagging  pro- 
jected half  an  inch  above  another  across  the  width  of  so  much 
of  the  sidewalk  as  was  paved,  and  upon  this  branch  of  the  cjise  the 
decision  in  £eltz  v.  City^  of  YonTcers  {supra)  must  control  in 
defendants'  favor. 

Both  parties  argued  to  considerable  extent  in  their  briefs  in 
respect  to  the  sloping  character  of  the  stone,  and  respondent  seems 
to  hold  that  the  defendants  were  negligent  in  allowing  this  sloping 
stone  to  exist  as  it  did.  As  we  read  the  evidence,  this  question  is 
not  important  for  this  reason  :  Had  the  plaintiff  not  slipped  it  is 
not  to  be  supposed  that  she  would  have  caught  her  foot  against 
the  riser  and  fallen,  and  her  own  evidence  leads  to  the  belief  that 
it  was  the  snow  and  not  the  sloping  stone  that  caused  her  in  the 
first  place  to  slip.  She  says :  "  I  suppose  it  was  the  snow  that 
cansed  me  to  slip  on  that  stone."  The  case  was  tried  on  the  theory, 
however,  that  if  the  snow  caused  the  injury  the  defendants  were  not 
linhlo,  and  that  is  doubtless  the  law.  {Buck  v.  Village  of  Glens 
Fdls,4,  App.  Div.  323  ;  McCarty  v.  City  of  Lochport,  13  id.  494.) 
This  plaintiff  would  not  have  fallen  if  she  had  not  first  slipped,  and 
she  herself  says  that  the  slipping  was  due  to  the  snow. 

Jenks,  Gaynor,  Rich  and  Miller,  J  J.,  concurred. 

Jndgment  and  order  of  the  County  Court  of  Westchester  county 
reversed  and  new  trial  ordered,  costs  to  abide  the  event. 
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SaCKETT     &     "WiLHELMS      LITHOGRAPHING     &     PRINTING     CoMPANV, 

Respondent,  v.  Frederick  T.  Cummins,  Defendant,  Impleaded 
with  George  C.  Tilyou,  Appellant. 

Second  Department,  March  2,  1906. 

Sale  —  contract  to  deliver  goods  F.  O.  B.— failure  t6  show  delivery. 

When  a  contract  for  the  sale  and  delivery  of  advertising  posters  provides  that  they 
are  to  be  delivered  by  the  vendor  F.  O.  B.  at  the  city  where  the  vendee  resides 
and  the  only  evidence  of  delivery  shows  that  some  of  them  were  delivered  to  a 
bill-posting  company  in  that  city,  which  company  posted  a  few  of  them,  but 
no  delivery  to  the  defendant  is  shown,  it  is  error  for  the  court  to  direct  a 
verdict  for  the  vendor.     The  question  of  delivery  is  for  the  jury. 

A  letter  of  the  vendee  to  the  vendor  repudiating  the  order  for  the  posters  given 
by  his  agent,  which  letter  was  written  on  first  learning  of  the  order,  is  not  as  a 
matter  of  law  an  admission  of  delivery,  but  at  the  most  raises  a  question  for 
the  jury. 

Gaynor,  J.  (concurring  in  result  only):  Delivery  to  the  bill-posting  company 
would  have  been  delivery  to  the  defendant;  but  no  such  delivery  was  shown, 
for  the  fact  that  the  bill- posting  company  posted  a  few  of  the  posters  does  not 
show  that  it  received  the  whole  order. 

Appeal  by  the  defendant,  George  C.  Tilyou,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiflF,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  30th  day  of  March,  1905, 
upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court  after 
a  trial  at  the  Kings  County  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  6th  day  of  April,  1905,  denying 
the  said  defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

Henry  E,  Ileistad^  for  the  appellant. 

Yorke  AUetij  for  the  respondent. 

Hooker,  J. : 

This  action  was  brought  to  recover  from  the  defendants  the 
agreed  price  for  printing  certain  lithographic  posters  ordered  by  the 
defendant  Cummins,  to  advertise  the  Cummins  Indian  Congress, 
which  was  at  the  time  exhibitino:  at  a  resort  of  the  defendant  Tilyou 
at  Coney  Island.  The  defendant  Cummins  does  not  appeal,  neo- 
was  he  sworn  as  a  witness  upon  the  trial. 

The  appellant  contends  that  the  proof  of  delivery  of  the  posters 
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was  not  conclusive ;  that  the  evidence  on  that  subject  was  fairly 
open  to  the  inference  that  no  delivery  had  been  made,  and,  there- 
fore, that  it  was  error  to  direct  a  verdict  for  the  plaintiff. 

The  order  for  these  posters  specified  that  they  should  be  delivered 
F.  O.  B.,  New  York.  This  order  was  accepted  verbally  by  the  plain- 
tiflF,  and  except  as  to  irrelevant  alterations,  was  the  contract  for  sup- 
plying these  goods.  Plaintiff's  evidence  establishes  directly  that 
there  was  no  delivery  to  either  of  the  defendants  personally,  but 
instead  the  delivery  was  to  the  American  Bill-Posting  Company  of 
Brooklyn.  While  it  is  trne  that  this  bill-posting  company  caused 
the  lithographs  to  be  posted  on  billboards  and  rented  fences  under 
its  charge  and  upon  which  it  was  customary  for  it  to  affix  advertis- 
ing matter  of  this  description,  there  is  no  direct  evidence  to  suggest 
that  either  of  the  defendants  authorized  the  American  Bill- Posting 
Company  to  receive  these  lithographs  or  to  post  them,  and  for 
aught  that  positively  appears  their  receipt  by  the  bill-posting  com- 
pany and  their  later  posting  may  have  been  a  voluntary  act  on  the 
part  of  this  company.  While  it  may  be  quite  probable  that  Cum- 
mins had  made  some  arrangement  with  the  bill-posting  company 
about  receiving  and  posting  the  lithographs,  thereby  creating  it  a 
receiving  agent  so  that  a  delivery  to  this  company  should  be  a 
delivery  under  the  contract,  no  evidence  of  the  fact  is  in  the  record. 
The  defendant  Tilyou  never  knew  of  the  contract  or  of  the 
making ^  of  the  lithographs  until  some  time  after  they  had  been 
delivered  to  the  bill-posting  company  and  distributed  to  various 
places.  When  he  was  advised  by  Cummins  that  tliis  work  had  been 
ordered  and  supplied  he  wrote  to  the  plaintiff  at  once  as  follows : 
"  Mr.  F.  T.  Cummins  has  sent  in  a  bill  to  me  which  you  have  ren- 
dered to  him  for  printing  lithographs  for  the  Indian  Congress. 
Now,  I  presume  you  will  look  to  me  to  pay  those  bills,  but  as  my 
contract  with  him  says  '  he  shall  not  obligate  me  in  any  way  in  con- 
nection with  said  Indian  Congress,  unless  I  have  first  approved  of 
his  acts  in  that  direction.'  The  first  I  have  learned  of  said  debt 
having  been  incurred  was  on  Tuesday  when  Mr.  Cummins  sent  in 
yoar  bills  for  payment.  I  write  you  this  letter  to  let  you  know  the 
exact  understanding  of  matters."  He  also  wrote  to  Cummins  dis- 
avowing the  latter's  act,  and  stating  that  he  would  not  recognize 
the  claim  for  the  printing  of  these  lithographs.     The  plaintiff  takes 
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he  view  that  bj  this  correspondence  Tilyou  treated  the  matter  as  if 
hese  posters  had  been  furnished,  but  we  believe  that  Tilyon's  letters 
ire  not  open  to  this  construction  alone.  They  were  dated  and  sent 
jonccdedly  within  two  or  three  days  after  he  first  learned  of  the 
performance  of  this  work.  The  learned  trial  court  held  that  because 
hese  letters  of  Tilyou  did  not  disclaim  delivery  they  are  open  to 
he  inference  that  he  waived  any  claim  of  non-delivery  in  the  matter 
hen  in  difference  between  himself  and  the  plaintiff.  Such  infer- 
ence is  at  most  a  question  of  fact,  and  its  effect  is  to  be  determined 
)y  the  jury,  and  should  not  have  been  disposed  of  as  a  proposition 
)f  law  by  the  court.  By  its  direction  of  a  verdict  the  court  held  that 
here  was  not  only  no  evidence  of  non-delivery,  but  that  a»  a  matter 
►f  law  the  only  inference  capable  of  being  drawn  from  all  the  evi- 
lence  was  that  tlie  posters  had  been  delivered.  For  this  error  the 
udgment  should  be  reversed  and  a  new  trial  granted. 

Jenks,  Rich  and  Miller,  J  J.,  concurred ;  Gatnor,  J.,  concurred 
n  separate  memorandum. 

jtaynor,  J.  (concurring) : 

I  concur  in  the  reversal,  but  do  not  agree  that  it  Was  proved  that 
he  posters  were  received  by  the  bill-posting  company  and  posted 
m  the  billboards.  If  that  were  so,  then  their  delivery  was  shown 
tnd  the  judgment  would  have  to  be  aflSrmed,  for  such  things  go 
rom  the  printing  office  to  the  billboards  —  that  is  their  delivery. 
The  appellant  employed  his  codefendant  Cummins  as  his  "general 
nanager  "  at  a  monthly  salary  to  exhibit  the  latter's  Indian  show  at 
he  appellant's  park  at  Coney  Island.  The  agreement  is  written, 
Liid  provides  that  the  appellant  shall  pay  the  expenses  necessary  to 
'  install "  the  show  and  for  its  "  maintenance."  The  quotation 
rom  the  agreement  in  the  appellant'^  letter  is  false;  there  is  no 
uch  thing  in  it.  The  trial  judge  therefore  correctly  ruled  that 
he  appellant  was  bound  by  the  act  of  the  defendant  Cummins  in 
)rdering  the  posters ;  that  it  was  within  his  agency.  But  it  was 
lot  proved  that  the  posters  were  ever  delivered.  The  failure  on 
hat  head  is  pitiful,  especially  in  the  case  of  a  plaintiff  seeking  judg- 
iient  for  an  honest  bill.  Coun.sel  for  the  plaintiff  first  considered 
hat  evidence  that  two  of  the  posters  were  seen  posted  in  the  appel- 
ant's  park  proved  deUvery  of  all  of  them  —  ll,0p8  in  all  —  and 
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rested.  Next  he  produced  the  evidence  of  the  bookkeeper  of  the 
bill-posting  firm  that  he  saw  some  of  them  on  billboards;  and 
finally  he  deemed  an  admission  of  counsel  for  defendant  Cummins 
in  open  court  that  the  posters  were  delivered  to  him  as  binding  on 
the  appellant.  The  feelings  of  the  learned  trial  judge  may  be 
imagined.  In  his  anxiety  to  do  justice  in  spite  of  the  obstacles  put 
in  his  way,  ho  could  not  bring  himself  to  direct  a  verdict  for  the 
defendants,  and  finally  directed  a  verdict  for  the  plaintiff,  holding 
a  delivery  was  shown. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 


John  A.  Wood  and  Wilbur  B.  Wood,  Composing  the   Firm  of 

John  A.  Wood  &  Son,  Kespondents,  v.  Mary  Ann  Eairden, 

Appellant. 

Second  Department,  March  2,  1906. 

Bills  and  notes  —  evidence  insufficient  to  show  an  indorsement  to  be 
without  recourse  —  direction  of  verdict  —  effect  of  failure  to  claim  but 
one  question  as  proper  for  Jury. 

When  a  client  in  settliiig  a  dispute  with  her  attorney  as  to  the  compensation  due 
him  has  turned  over  to  him  indorsed  in  blank  a  promissory  note  of  which  she 
was  the  payee,  and  has  also  given  her  own  note  for  the  balance,  she  is  liable 
on  her  indorsement  when  such  note  goes  to  protest.  A  claim  that  it  was 
agreed  that  her  indorsement  was  to  be  without  recourse  is  not  substantiated  by 
testimony  by  the  defendant  that  the  attorney  gave  a  receipt  **  without  any 
restrictions  *  *  ♦  in  consideration  of  payment,  and  told  me  so,  and  would 
give  me  a  receipt  in  full  without  any  restrictions,  and  I  consider  the  bill  was 
paid.'* 

Oq  such  testimony  a  verdict  for  the  holder  should  be  directed. 

A.  statement  by  a  party  that  he  wishes  to  go  to  the  jury  on  a  specific  question, 
followed  by  a  mere  exception  to  the  direction  of  a  verdict,  waives  the  presen- 
tation to  the  jury  of  any  question  save  the  one  stated. 

Appeal  by  the  defendant,  Mary  Ann  Rairden,  from  a  judgment 
of  the  County  Court  of  Qneens  county  in  favor  of  the  plaintiffs, 
entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on  the 
26tli  day  of  April,  1905,  upon  the  verdict  of  a  jury  rendered  by 
direction  of  the  court. 
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Justin  S,  Gcdliindj  for  tlie  appellant. 
William  Willett,  Jr.,  for  the  respondents. 

Looker,  J. : 

This  action  is  by  the  holder  against  an  indorser  of  a  promissory 
ote.  The  court  directed  a  verdict  in  favor  of  the  plaintiflEs  at  the 
lose  of  the  evidence,  and  the  defendant  appeals.  Upon  the  trial 
le  defendant  sought  to  estabUsh  that  the  contract  of  indorsement 
as  made  without  consideration,  and  in  this  she  failed.  Her  plead- 
ig,  by  omitting  to  deny,  admitted  the  indorsement  and  delivery  to 
le  plaintiffs  for  value.  The  circumstances  of  the  delivery  were 
ractically  these :  That  the  plaintiffs'  attorney  presented  to  her  a 
ill  which  he  claimed  she  owed  them.  She  stated  that  the  amount 
f  the  bill  was  in  dispute  and  she  did  not  think  she  should  be 
squired  to  pay  it  or  any  of  it  until  the  matters  in  difference  between 
lem  should  be  settled,  and  she  even  went  so  far  as  to  claim  that 
othing  was  owing.  It  was  suggested,  however,  at  the  interview 
lat  the  matter  might  bo  adjusted  by  the  indorsement  and  delivery 
)  the  plaintiffs  of  the  note  in  suit,  which  had  been  held  by  her  for 
ome  time  as  payee,  and  the  delivery  to  the  plaintiffs  of  her  own 
ote  for  the  difference  between  the  face  of  the  old  note  and  the 
mount  in  question.  This  she  did.  The  note  which  bore  her 
idorsement  was  protested  and  this  action  was  commenced. 

The  final  paragraph  of  her  answer  alleged  that  the  contract  of 
idorsement  was  upon  the  agreement  that  the  defendant  was  not  in 
ny  event  to  be  liable  for  the  payment  of  the  note,  which  would 
mount  to  an  agreement  that  the  indorsement  should  be  without 
ecourse.  As  written,  it  appeared,  however,  to  be  indorsed  in 
lank.  The  plaintiffs'  attorney  urged  that  her  evidence  was  suf- 
cient  to  warrant  a  finding  that  such  was  the  contract,  but  it  fell 
tvr  short  of  this.  The  only  evidence  she  gave  which  might  tend  to 
iich  a  conclusion  was :  "  I  gave  him  that  note,  and  I  gave  him  mine, 
nd  he  gave  me  a  receipt  in  full  without  any  restrictions.  *  *  * 
le  took  it  in  consideration  of  payment,  and  told  me  so,  and  would 
ive  me  a  receipt  in  full  without  any  restrictions,  and  I  consider  the 
ill  was  paid."  This  evidence  tends  rather  to  establish  the  fact  that 
lie  notes  were  taken  in  absolute  payment  of  the  bill  than,  that  the. 
ote  was  indorsed  without  recourse. 
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At  the  close  of  all  the  evidence  the  court  said,  addressing  the 
defendant's  counsel,  "  What  issue  can  I  present  to  the  jury,  Mr. 
Gallandl"     This  interrogatory  was  put  in  the  absence   of   any 
motion  by  either  party  to  direct  a  verdict,  and  it  was  evidently  in 
the  court's  mind  tliat  a  verdict  should  be  directed  for  the  plaintiffs 
upon   the   evidence   then  presented.      Mr.  Galland  then  replied  : 
"  Tlie  single  question  whether  or  not  this  $250  note  was  delivered 
upon  agreement  as  to  payment  in  full  to  that  extent  —  The  ques- 
tion for  the  jury  is  whether  those   are  the  circumstances  under 
which  that  note  was  delivered,  whether  delivered  as  an  absolute 
payment  or  a  conditional  payment."     The  court  then  outlined  its 
views  on  that  question,  and  directed  a  yerdict  in  favor  of  the  plain- 
tiffs.    The  defendant's  attorney  then  excepted  to  the  direction  of 
the  verdict,  but  made  no  requests  to  go  to  the  jury  on  any  special 
or  any  general  questions  of  fact.     It  is  doubtless  true  that  where 
the  court  directs  a  verdict,  an  exception  to  the  ruling,  in  the  f^bsence 
of  anything  from  which  it  might  be  implied  that  the  right  to  go  to 
the  jury  had  been  waived,  is  sufficient  to  present  the  question  on 
appeal  that  there  were  questions  of  fact  for  the  jury,  and  it  was 
annecessary  to  request  that  every  fact  should  be  submitted.     (  Vail 
V.  lieynoldsj  118  N.  Y.  297.)     It  is  considered  in  the  cases  that  the 
mere  opposition  to  a  motion  to  direct  a  verdict  is  such  an  objection 
to  a  direction  that  it  cannot  be  considered  that  the  party  so  object- 
ing has  waived  his  right  to  go  to  the  jury,  and  in  our  opinion  that 
rule  would  govern  in  this  case  were  it  not  for  the  statement  made 
by  defendant's  counsel,  when  requested  by  the  court  to  state  what 
issues  there  were  in  the  case  for  the  jury,  that  there  was  a  s'mgle 
question  in  the  case,  which  he  then  outlined.     The  defendant,  in 
her  answer  to  the  court's  inquiry,  defined  what  her  theory  of  the 
case  was,  and  that  definition  showed  that  there  was  but  one  theory 
of  the  case  upon  which  she  claimed  to  be  entitled  to  a  judgment. 
The  language  of  her  attorney  was  sufficient  to  distract  the  court's 
attention  from  any  other  question  save  what  he  had  outlined,  and 
was  enough  to  waive  the  right  of  presentation  of  any  question  of 
fact  to  the  jury  other  than  the  one  he  named. 

This  leads  to  a  consideration  of  the  question  whether  or  not  the 
proposition  as  stated  by  the  defendant's  attorney  presents  the  ques- 
App.  Div.— Vol.  CXI.         20 


Digitized  by 


Google 


306  Winter  v,  Friedman. 


Second  Department,  March,  1906.  [Vol.  111. 

tion  wliich  should  have  been  submitted  to  the  jury.  We  think  not. 
The  only  inference  that  may  be  drawn  from  the  defendant's  evi- 
dence was  that  the  note  in  suit,  together  with  her  own  note,  was 
given  and  received  in  absohite  payment  of  the  plaintiffs'  pretended 
claim.  She  had  disputed  at  least  part  of  it,  and  by  giving  these 
two  notes  was  settling  matters  in  difference  between  herself  and  the 
plaintiffs,  and  this  certainly  constituted  no  defense  to  an  action 
based  upon  her  indorsement. 

This  was  the  view  of  the  learned  court  below.     It  is  correct,  and 
the  judgment  must  be  affirmed,  with  costs. 

HiRSOHBERo,  P.  J.,  Jenks,  Rioh  and  Miller,  JJ.,  concurred. 

Judgment   of  the   County   Court  of    Queens   county  aflBrmed, 
with  costs. 


Jacob   Winter  and   Louis   Kershefsky,  Appellants,  v,    Htman 

Friedman,  Respondent. 

Second  Department,  March  2,  1906. 

Evidence  —  when  oral  contract  for  sale  of  lands  not  merg^  in  written 
receipt  for  deposit      when  parol  evidence  of  oral  contract  admissible. 

In  an  action  by  th(;  vendee  of  lands  to  recover  a  deposit  paid  under  a  parol 
agreement  of  sale,  the  fact  that  the  vendor  has  executed  a  written  receipt  for 
the  payment  setting  forth  part  of  the  contract  but  not  all  of  it,  and  contem- 
plating a  written  contract  in  the  future,  does  not  make  parol  evidence  inadmis 
sil)le  to  show  the  original  oral  contract,  for  the  same  is  not  merged  in  such 
incomplete  writing. 

Appeal  by  the  plaintiffs,  Jacob  Winter  and  anotlier,  from  a  judg- 
ment of  tlie  Municipal  Court  of  the  city  of  New  York,  borough  of 
Brooklyn,  in  favor  of  tlie  defendant,  entered  in  the  office  of  the 
clerk  of  said  court  on  the  3d  day  of  February,  1905,  dismissing  the 
complaint  upon  the  merits. 

Benjamin  Frindel^  for  the  appellants. 

Harry  Zlrn^  for  the  respondent. 

Rich,  J. : 

On  the  4th  day  of  August,  1904,  the  parties  in  this  action  entered 
into  an  oral  agreement,  the  effect  of  which   was  that  the  plaintiffs 
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agreed  to  purchase  from  the  defendant  certain  premises  in  the 
borough  of  Brooklyn.  Plaintiffs  deposited  with  the  defendant  the 
sum  of  fifty  dollars  on  account  of  said  agreement,  whereupon  the 
defendant  executed  and  delivered  to  them  a  writing  as  follows : 

"  Brooklyn,  N.  Y.,  At^,  4  /  04. 
"Received  from  Messrs.  Winter  and  Kershefskey  Fifty  Dollars 
deposit  on  premises  No.  134  Boerum  St.  Bklyn,  N.  Y.  Price  of 
property  Six  Thousand  Dollars  (6000).  Subject  to  a  first  mortgage 
of  ($2600)  which  is  to  run  for  4  years  a  second  mortgage  of  ($1625) 
payable  One  Hundred  Twenty-five  Dollars  every  six  months  with 
interest  at  the  rate  of  Q%.  A  3rd  mortgage  sliall  be  taken  by  tlie 
owner  which  shall  be  Seven  Hundred  Seventy-five  Dollars  to  run 
for  four  years  payable  Fifty  Dollars  every  six  months  with  interest 
at  6%  Contract  to  be  drawn  Monday  evening  August  8, 1904,  at  the 
oflSce  of  Mr.  Zim  No.  14  Graham  Ave.  City.  Two  Hundred  and 
Fifty  Dollars  to  be  paid  at  the  drawing  of  contract.  Seven  Hun- 
dred Dollars  shall  be  paid  at  the  closing  of  title. 

"  H.  FRIEDMAN." 

The  parties  met  at  the  time  and  place  named  in  the  instrument 
and  a  disagreement  arose  as  to  what  the  contract  to  be  executed 
should  contain.  The  plaintiffs  insisted  that  the  defendant  had 
agreed  to  convey  the  property  to  them  free  from  tenement-house 
violations  and  asked  that  a  provision  to  that  eflfect  be  inserted  in  the 
contract.  The  defendant  refused  to  assent  to  this  and  the  negotia- 
tions ended.  The  plaintiffs  thereupon  brought  this  action  to  recover 
the  sum  deposited.  The  court  upon  the  trial  refused  to  receive  any 
evidence  of  the  oral  agreement  or  of  the  conversation  between  the 
parties  prior  to  the  execution  of  the  above  writing,  which  was  held 
to  constitute  the  contract  between  the  parties  in  which  the  oral 
agreement  was  merged. 

It  is  evident  that  the  paper  was  executed  and  delivered  as  a 
receipt ;  it  is  so  designated  in  the  pleadings.  I  do  not  think  it  was 
intended  as  a  contract.  It  clearly  appears  from  the  evidence  that 
it  does  not  contain  all  of  the  agreement  then  entered  into,  and  it 
provides  in  terms  for  drawing  a  formal  contract.  It  has  long 
teen  held  that  when  a  written  instrninent  is  execnted  as  evidence 
of  a  part  performance  of  an  oral  contract,  and  as  incident  thereto, 
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Iiere  is  no  merger ;  and  the  rule  prohibiting  parol  evidence,  the 
jffect  of  which  is  to  vary  or  change  a  written  agreement,  does  not 
ipply  where  the  original  contract  was  verbal,  and  the  writing  was 
)nly  executed  as  a  part  performance  of  an  entire  oral  agreement. 
Junilard  V,  Chafee,  92  N.  Y.  520,  535 ;  EUjhmie  v.  TayUr,  98 
d.  2S8.)  I  think  evidence  of  the  parol  agreement  was  competent, 
uid  its  exclusion  by  the  trial  justice  was  such  an  error  as  to  call  for 
L  reversal  of  this  judgment. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
o  abide  the  event. 

HiRscHBERG,    P.    J.,    WooDWARD,    Jenks    and    Miller,    JJ., 
joncurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
josts  to  abide  the  event. 


Peter  W.  Schmitz,  Respondent,  v.  The  Brooklyn  Union  Ele- 
vated Railroad  Company  and  The  Brooklyn  Heights  Rail- 
road Company,  Appellants. 

Second  Department,  March  2,  1906. 

Eteal  property  —  action  for  damages  for    injury  to  value    thereof  by 
elevated  railway  —  measure  of  damages. 

Vltbough  a  plaintiff  cannot  recover  damages  in  an  action  for  injjary  to  the  rental 
value  of  lauds  caused  by  the  erection  of  an  elevated  railway  when  it  is  shown 
that  the  erection  of  the  milway  increased  the  value  of  the  propeity,  yet  a 
recovery  is  proper  when  it  is  sliown  that  the  increased  value  of  the  premises 
resulted  from  other  causes,  as  the  building  of  a  bridge,  a  subway,  improvement 
of  the  locality,  etc. 

Jnder  such  circumstances  an  award  of  damages  is  not  inconsistent  with  the  find- 
ing that  the  property  has  been  benefited  by  the  elevated  railway,  if  in  other 
respects  the  value  of  the  premises  has  been  decreased.  The  .damage  is  the 
excess  of  the  injury  caused  ov(!r  the  benefits  received. 

lowever,  as  the  value  of  the  easements  of  such  owner  in  light  and  air,  if  any,  is 
nominal,  it  is  reversible  error  for  the  court  to  make  nn  award  taking  the  same 
as  of  substjiutial  value,  and  such  an  erroneous  valuation  is  shown  by  a  refusal 
to  find  that  such  easements,  if  any,  and  the  damage  thereto  are  of  nominal 
value. 
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Appeal  by  the  defendants,  The  Brooklyn  Union  Elevated  Rail- 
road Company  and  another,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  county  of  Kings  on  the  9th  day  of  February,  1905,  upon  the 
decision  of  the  court  •  rendered  after  a  trial  at  the  Kings  County 
Special  Term. 

Charles  Z.  Woody  [John  Z.  Wdls  and  George  D.  Yeomans 
with  him  on  the  brief],  for  the  appellants. 

Alexander  S.  Lyman^  for  the  respondent. 

Rich,  J. : 

The  defendants  appeal  from  a  judgment  in  favor  of  the  plaintiff 
for  $3,339.40  damages  to  the  rental  value  of  the  premises  described 
in  the  complaint,  together  with  $346.65  costs,  and  enjoining  and 
restraining  defendants  from  maintaining  or  operating  their  elevated 
roads  in  front  of  plaintiff's  premises,  after  the  expiration  of  thirty 
days  from  service  of  a  copy  of  the  judgment  with  notice  of  entry 
thereof,  unless  within  that  time  the  defendants  should  pay  or  ten- 
der the  plaintiff  or  his  attorneys  the  sum  of  $7,500  with  interest 
thereon  from  January  23,  1905. 

The  action  is  the  usual  one  for  an  injunction,  and  damages 
alleged  to  have  been  sustained  by  an  abutting  owner  upon  a  |)ublic 
street,  by  the  maintenance  and  operation  of  an  elevated  railroad  in 
front  of  his  propeity.  The  premises  are  situate  at  the  north- 
westerly corner  of  Flatbush  avenue  and  Fulton  street,  with  a  front- 
age on  the  two  streets  of  about  216  feet,  all  of  which  is  affected  by 
the  railroad  structures;  it  was  purchased  by  the  plaintiff  in  1SS6 
for  $150,000,  which  the  evidence  of  all  the  experts  called  shows 
was  its  then  value ;  its  lowest  present  value,  as  proven  upon  the  trial, 
was  $225,000,  and  its  highest  value  $275,000.  It  is  occupied  by 
one  tenant,  entirely  for  business  purposes,  under  a  ten  years'  lease 
from  January  1,  1900,  at  a  yearly  rental  of  $12,000  for  the  first 
live  years  and  $15,000  yearly  thereafter,  the  increased  rental  being 
payable  at'  the  time  of  the  trial.  After  plaintiff  purchased  the 
property  and  before  the  building  of  the  railroad,  the  evidence 
shows  it  to  have  produced  a  gross  rental  of  from  $10,000  to  $13,000 
yearly,  largely  dependent  upon  the  extent  to  which  a  public  music 
hall,  to  which  use  a'  portion  of  the  premises  was  then  devoted,  w^as 
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used.  From  this  gross  re'ntal  there  was  payable  yearly  for  the 
compensation  of  a  manager,  janitor,  heat  and  light  $1,980  and  the 
cost  of  insurance,  then  largely  in  excess  of  present  rates  o;i  account 
of  the  scenery  and  drop  curtains  used  in  the  music  hall. 

The  trial  court  found,  upon  defendants'  request,  among  other 
things : 

"  Twelfth,  That  the  existence  and  operation  of  defendants'  rail- 
roads in  Fulton  street  and  Flatbush  avenue,  together  with  the 
maintenance  of  two  stations  of  said  elevated  railroad  structure  in 
the  immediate  locality  thereof,  has  greatly  increased  the  traffic  of 
business  in  the  locality  of  plaintiflfs^  property  and  has  brought 
people  and  traffic  into  said  streets. 

"  Thirteenth.  That  the  plain tiiFs  property  has  thereby  incidentally 
been  benefited." 

"  Eighteenth.  That  in  the  immediate  vicinity  of  plaintiff's  prem- 
ises defendants  maintain  two  stations  where  people  depart  from 
and  take  said  elevated  railroad,  and  thereby  daily  brings*  into  the 
immediate  vicinity  a  large  number  of  people  which  is  beneficial  to 
both  the  rental  and  fee  vahie  of  plaintiff's  premises. " 

"  Twentieth.  That  on  all  cross  streets  and  side  streets  in  the 
locality  of  plaintiff's  premises  where  there  is  no  elevated  railroad, 
real  estate  has  not  increased  either  in  fee  or  rental  values  as  fast, 
nor  in  the  same  proportion  or  to  the  same  amount  since  1888  down 
to  the  present  time  as  the  plaintiff's  premises  has.* 

"  Twenty-Jirst.  That  the  course  of  fee  and  rental  values  on  Ful- 
ton street  and  Flatbush  avenue  in  the  vicinity  of  plaintiff's  prem- 
ises, since  1888  to  the  present  time  has  increased  faster  and  to  a 
greater  extent  than  the  course  of  fee  and  rental  values  have  on  the 
cross  and  side  streets  where  there  are  no  elevated  railroads  in  that 
locality." 

"  Twenty-seventh.  That  the  presence  of  defendants'  elevated  rail- 
road and  of  their  stations  at  or  near  the  intersections  of  Fulton 
street  and  Flatbush  avenue,  brings  a  large  number  of  persons  daily 
into  Flatbush  avenue  and  Fulton  street  in  the  immediate  neighbor- 
hood of  plaintiff's  premises  and  increases  the  traffic  in  and  upon 
said  streets  at  said  points  in  the  neighborhood  of  said  properties, 
respectively." 
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Counsel'  for  the  appellants  bases  his  contention  largely  upon  the 
proposition  that  the  quoted  findings  of  the  trial  justice  establish 
that  the  plaintiff  has  not  sustained  damage  and  that  his  complaint 
should  have  been  dismissed.  He  directs  our  attention  to  several 
authorities  from  which  he  deduces  the  general  rule  that  where  the 
evidence  establishes  that  the  plaintiff's  property  has  increased  in  fee 
and  rental  values  since  the  construction  of  the  road,  a  judgment  for 
damages  cannot  be  sustained.  This  proposition  is  undoubtedly 
sound  in  cases  where  the  increase  is  traceable  directly  to  the  presence 
of  the  road  and  the  evidence  does  not  disclose  any  other  adequate 
cause  for  the  increased  value,  but  in  the  case  at  bar  the  evidence  is 
amply  suflScient  to  sustain  a  finding  that  the  increase  in  value  of 
plaintiff's  property,  both  fee  and  rental,  was  attributable  to  causes 
entirely  outside  of  and  disconnected  from  the  construction  and 
operation  of  defendants'  roads.  Immediately  after  their  construc- 
tion and  operation,  and  for  several  years  thereafter,  there  was  not 
only  no  advance  but  a  decline  in  values,  both  fee  and  rental.  After 
the  completion  of  the  road,  on  different  occasions  and  as  late  as 
1899,  the  plaintiff  made  extensive  alterations  and  improvements  in 
the  buildings  upon  his  property  at  an  expense  of  upwards  of 
$40,000.  The  defendants'  witness  Rustin  testified  that  in  1901  the 
premises  were  worth  $170,000,  an  amount  only  $20,000  in  excess  of 
their  value  when  plaintiff  purchased  in  1886,  and  this  notwithstand- 
ing the  expenditure  of  upwards  of  $40,000  in  alterations  and 
improvements,  necessarily  increasing  value.  In  1902,  according  to 
this  witness,  the  value  increased  $30,000,  and  since  then  has  con- 
tinued to  advance,  but  he  testifies  :  "  Thie  jump  of  $30,000  in  one 
year  was  caused  by  sales  in  the  neighborhood  and  the  demand  for 
thai  kind  of  property.  The  location  created  the  sales  in  that 
neighborhood  and  the  demand  for  that  kirtd  of  property  all  along 
Fulton  street  from  Smith  street  up  to  Flatbush  avenue  and  Flatbush 
up  to  Lafayette.  1  know  the  location  of  bridge  number  3  has  been 
determined  in  the  last  three  or  four  years,  that  was  one  of  the  ele- 
ments in  causing  the  increase  in  value,  and  the  subway  under  actual 
construction  now  in  Fulton  street  and  Flatbush  avenue,  that  is  an 
important  element.  And  the  Long  Island  Railroad  is  making 
extensive  improvements  for  depot  purposes  just  above  Flatbush  at 
Atlantic  avenue.     That  is  another  improvement,  and  the  contem- 
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plated  extension  of  Flatbush  avenue  to  the  bridge  number  3.  Tliat 
is  practically  settled.  *  *  *  J  account  for  the  jump  from 
$240,000  to  §300,000  from  last  year  to  this  year  to  the  new  bridge, 
to  the  tunnel,  to  the  extension  of  Flatbush  avenue  and  the  Long 
Island  improvement  and  the  number  of  sales  of  Fulton  street  and 
Flatbush  avenue  property  since  1903." 

It  was  proven  without  contradiction  that  the  effort  to  locate  and 
mass  department  stores  in  Fulton  street  and  Flatbush  avenue  was 
started  before  defendants'  roads  were  projected  or  constructed  and 
about  the  time  of  the  opening  of  the  Brooklyn  bridge  in  1884  or 
I  1885.     This  evidence  (with  other  testimony  to  which  I  do  not  deem 

j  it  necessary  to  specifically  refer)  would,  if  believed,  furnish  a  proper 

j  and  satisfactory  foundation  upon  which  to  base  a  finding  that  the 

increase  in  values  of  plaintiff's  property  (fee  and  rental)  was  due  to 
I  causes  wholly  disconnected  from  and  excluding  the  construction 

!  and  operation  of  defendants'  roads.     The  record  discloses  that  the 

I  elevated  structures  surround  and  close  up  the  entire  frontage,  on 

;  both  streets,  of  plaintiff's  property  (which  is  situated  in  the  heart 

of   the  department   store   shopping   district   of   Brooklyn)  to    an 
,  j  extraordinary  extent ;  on  each  side  of  the  plaintiff's  building  is  an 

1  ;  elevated  railroad,  and  in  front  are  two,  one  crossing  under  the 

other;  the  property  is  bo  located  as  to  be  unusually  dependent  for 
*,  ^^gl^^  ^"d  ^'i*  upon  the  streets  upon  which  it  abuts,  inclosing  it  upon 

»  three  sides ;  the  appurtenant  easements  of  light,  air  and  access  are 

unusually  extensive  and  have  been  abridged  in  such  an  extraordi- 
nary degree  as  to  justify  a  finding  that  there  was  an  excess  of  injury 
over  benefits  demanding  substantial  compensation.  These  views 
lead  me  to  the  belief  that  the  findings  quoted  are  consistent  with 
the  conclusion  arrived  at  by  the  learned  trial  justice ;  that  after 
offsetting  benefits  received  by  plaintiff's  property  from  the  construc- 
tion and  operation  of  defendants'  roads,  there  yet  remained  some 
damage  to  its  fee  and  rental  value. 

The  determination  of  whether  the  trial  court  was  guided  by 
erroneous  rules  in  arriving  at  the  amount  of  such  damage  presents 
the  only  remaining  question  necessary  to  consider.  Counsel  for  the 
appellants  contends  that  the  exception  to  the  refusal  of  the  trial 
court  to  find,  as  requested :  "  Twenty-sixth.  That  the  easements,  if 
any,  appurtenant  to  the  several  lots  of  land  interfered  with  by  the 
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defendants'  railway,  besides  any  consequential  damages,  if  any,  to 
said  premises  from  the  taking  of  the  same,  have  in  themselves  only 
a  nominal  value,"  presents  reversible  error,  and  in  this  contention  I 
think  he  is  clearly  right.  I  am  unable  to  distinguish  this  case  from 
Bookman  v.  New  York  Elevated  R.  R.  Co.  (137  N.  Y.  302) ; 
Sperb  V.  Metropolitan  Elevated  R,  Co,  (Id.  596);  Saxton  v. 
Jew  York  Elevated  R.  R.  Co.  (139  id.  320),  and  other  cases 
which  he  cites,  in  which  the  refusal.to  find,  practically  as  requested 
in  the  case  at  bar,  was  held  error  requiring  the  reversal  of  the  judg- 
ments appealed  from.  The  proposition  embraced  in  the  request  has 
long  been  the  settled  law  of  this  State.  The  court  having  first 
fonnd  that  the  only  property  rights  of  the  plaintiff  taken  or  inter- 
fered with  by  the  defendants  were  the  easements  of  air,  light  and 
access,  and  then  refusing  to  find  that  such  easements  have  in  them- 
selves only  a  nominal  value,  seems  to  me  to  establish  necessarily 
and  conclusively  that  the  learned  trial  justice  determined  that  the 
easements  had  a  substantial  value  which  is  included  in  the  judgment 
under  review,  constituting  reversible  error. 

The  record  does  not  satisfactorily  show  that  in  arriving  at  the 
amount  of  damages  sustained  by  plaintiff  through  the  ubridgnient 
of  his  easements  of  air,  light  and  access  to  his  property  by  defend- 
ants' structures,  the  court  did  not  include  a  substantial  sum  as  the 
value  of  such  easements  instead  of  the  nominal  value  to  which  the 
rules  of  law  laid  dowii  by  the  Court  of  Appeals  in  the  cases  cited 
limited  damag^  of  that  character.  His  refusal  to  find  as  requested 
constrains  me  to  believe  that  he  did.  Neither  of  the  cases  cited  by 
the  learned  counsel  for  the  respondent  {Sixth  Aveniie  R.  R.  Co.  v. 
Metropolitan  Elevated  R.  Co.,  138  N.  Y.  548 ;  Cook  v.  New 
York  Elevated  R.  R.  Co.,  144  id.  115)  meets  this  objection.  In 
the  first  case  the  findings  clearly  show  that  the  benefits  found  were 
offset  against  the  consequential  damages  (which  excluded  substan- 
tial easefnent  values),  and  in  the  second  case  the  trial  court  found 
that  there  were  no  actual,  substantial  or  peculiar  benefits  to  the 
property  in  suit  arising  from  the  construction  or  maintenance  of 
the  defendant's  railroad  in  front  of  the  plaintiff's  premises,  while 
in  the  case  at  bar  it  is  expressly  found  that  plaintiff's  property  has 
been  actually  and  substantially  benefited  by  the  construction  and 
maintenance  of  the  defendants'  roads. 
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The  12th  and  13th  findings  of  fact  in  the  case  at  bar  are  sub- 
stantially and  in  effect  the  same  as  the  findings  in  the  Bookman 
and  Saxton  cases  and  subject  to  the  same  criticism,  viz.,  that  tliey 
do  not  limit  the  damages  allowed  to  the  diCEerence  between  the 
benefits  received  and  the  consequential  damages  sustained,  but 
appear  to  include  a  substantial  sura  as,  and  representing  the  value 
of,  the  easements  interfered  with.  The  request  to  find  is  in  the 
identical  language  used  in  thes^  cases,  and  the  principles  there 
determined  govern  the  disposition  of  the  appeal  in  the  case  at  bar. 
It  appearing  that  the  trial  court  was  guided  by  an  erroneous  rule, 
founded  upon  a  refusal  to  find,  the  judgment  must  be  reversed. 
{Cook  V.  New  York  Elevated  E.  R,  Co,,  144  K  Y.  115,  119.) 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

HiRscHBERO,  P.  J.,  Jenks,  Hooker  and  Miller,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 


Edward  Watt,  an  Infant,  by  Alice  Watt,  His  Guardian  ad  Litem, 

Respondent,  v,  Charles   L.  Feltman   and  Alfred   Feltman, 

Appellants. 

Second  Department,  March  2,  1906. 

Examination    before    trial  —  examination    of    defendants    who    deny 
ownership  of  car  which  injured  plaintifCl 

When,  in  an  action  to  recover  damages  for  personal  injuries,  the  defendants  deny 
that  the  car  which  injured  the  plaintiff  was  owned  or  operated  by  them,  an 
order  for  tlie  examination  of  such  defendants  before  trial  should  be  granted 
when  the  plaintiff  shows  that  he  has  no  information  on  the  subject  and  after 
diligent  inquiry  cannot  learn  where  the  same  can  be  found. 

Appeal  by  the  defendants,  Charles  L.  Feltman  and  another,  from 
an  order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  19th  day  of  October,  1905,  denying  the  defendants'  motion 
to  vacate  a  previous  order  for  their  examination  before  triaL 

Josejyh  M.  Gazzam^  Jr.,  for  the  appellants. 

Bruce  R,  Duncan,  for  the  respondent. 
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Rich,  J.; 

This  action  was  brought  to  recover  damages  for  personal  injuries 
allied  to  hsLVQ  been  sustained  bj  plaintiff  while  riding  as  a  passen- 
ger in  a  coaster  car  on  a  scenic  railway  known  as  "  Ziz."  Plaintiff 
alleged  that  this  car  was  operated  by  the  defendants  upon  their 
premises  in  Coney  Island.  Defendants  denied  this  allegation,  and 
after  issue  was  joined  an  order  was  made  upon  plaintiff's  applica- 
tion requiring  that  the  defendants  be  examined  and  their  deposi- 
tions taken  as  prescribed  by  section  872  of  the  Code  of  Civil  Pro- 
cedure, whereupon  the  defendants  moved  at  Special  Term  to  vacate 
this  order,  and  from  the  order  denying  the  motion  this  appeal  is 
taken. 

It  appeared  in  Tefioza  v.  Pelham  Bod  Elevating  Co,  (50  App. 
Div.  581),  to  which  onr  attention  is  called,  that  the  application 
there  was  made  for  the  sole  purpose  of  discovering  whether  any 
canse  of  action  existed,  with  the  view  of  discontinuing  the  action  if 
it  did  not,  but  we  cannot  say  from  the  record  before  us  tliat  the 
application  was  for  such  a  purpose.  The  defendants  having  denied 
that  they  owned  and  operated  the  car,  plaintiff's  cause  of  action 
fails  unless  it  is  shown  upon  the  trial  that  they  did.  It  appears  by 
the  affidavit  of  plaintiff's  guardian  ad  litem^  read  on  the  application 
for  the  order,  that  neither  she  nor  the  plaintiff  had  any  information 
npon  the  subject;  that,  "although  diligent  inquiry  and  effort  has 
been  made  on  behalf  of  the  said  plaintiff,  it  has  been  impossible  to 
obtain  any  proof  in  regard  thereto  or  to  learn  where  said  proof  can 
be  found.  All  those  facts  are  peculiarly  within  the  personal  knowl- 
edge of  the  defendants."  Plaintiff  would  have  a  right  to  call  the 
defendants  as  witnesses  upon  the  trial,  and  it  is  equally  clear  that 
their  evidence  can  be  taken  before  trial.  ( Vial  v.  Jackson^  73 
App.  Div.  355;  Sweeney  v.  Stiirgis^  24  Hun,  162;  Matter  of 
Xolan,  70  id.  536;  Clark  v.  Wilchlow,  75  id.  290.)  We  think, 
therefore,  that  the  order  was  properly  granted,  and  the  order  of 
the  Special  Term  must  be  affirmed. 

HiBscHBERO,  P.  J.,  Woodward  and  Jenks,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Jesse  W.  Reno,  Appellant,  v,  Frederic  Thompson  and  Elmer  S. 
Dundy,  Respondents. 

Second  Department,  March  2,  1906. 

Former  judgment  for  tort  unsatisfied  does  not  bar  subsequent  action 
against  joint  tort  feasor  —  subsequent  action  barred  only  when  prior 
judgment  satisfied  —  reply  not  necessary  to  defense  of  former  recovery. 

When  in  an  action  for  trespass,  eviction  and  conversion  of  property  the  answer 
alleges  that  a  former  recovery  was  had  for  the  same  torts  against  a  joint  tort 
feasor,  to  which  answer  the  plaintiff  has  not  replied,  the  trial  court  is  not  war- 
ranted in  dismissing  the  complaint  on  the  introduction  in  evidence  of  the  judg- 
ment roll  in  the  former  action.  Nothing  but  satisfaction  for  the  injury  by  one 
tort  feasor  will  relieve  a  joint  tort  feasor  from  liability  in  another  action,  and 
proof  of  the  former  judgment  is  no  proof  that  it  was  satisfied.  Proof  of 
satisfaction  is  necessary  to  dismissal  of  the  complaint. 

The  failure  of  the  plaintiff  to  reply  to  the  answer  is  not  an  admission  of  the  alle- 
gation that  said  judgment  was  paid,  as  such  defense  is  not  a  counterclaim  and 
requires  no  reply.     It  sets  out  merely  new  matter  in  avoidance. 

Appeal  by  the  plaintiff,  Jesse  W.  Reno,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  jthe  ofiBce  of 
the  clerk  of  the  county  of  Kings  on  the  18th  day  of  March,  1905, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  Kings  County  Trial  Term. 

Majnoell  Slade^  for  the  appellant. 

Z.  //.  Doorly^  for  the  respondents. 

KiCH,  J. : 

It  appears  that  this  plaintiff  brought  an  action  in  the  Supreme 
Court  against  one  Paul  Boyton  to  recover  damages  for  a  trespass 
and  conversion  of  personal  property.  In  his  complaint  he  alleged 
an  agreement  with  Boyton  by  which  Boyton  let  to  him  a  portion 
of  Sea  Lion  Park,  Coney  Island,  for  the  season  of  1902  and  for 
each  season  thereafter  up  to  1914,  for  the  purpose  of  the  erection 
thereon  of  an  amusement  device  owned  by  plaintiff  and  known  as 
the  Electric  Cyclorama ;  that  plaintiff  went  into  possession  of  said 
premises  under  said  agreement  and  erected  thereon  said  Electric 
Cyclorama,  "  consisting  of  an  octagonal  building,  including  a  spiral 
staircase    *    *    ^    and  two  panoramic  paintings,  the  one  of  the 
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Naval  Battle  of  Santiago  and  the  other  that  of  Manilla,  the  cost  of 
which  building,  staircase  and  paintings  was  $3,000."  lie  further 
alleged  :  "  (Upon  information  and  beUef)  That  on  or  about  the  Ist 
day  of  October,  1902,  the  said  defendant,  his  agents  and  servants 
foreil)ly  entered  the  said  premises  and  took  possession  thereof,  and 
excluded  this  plaintiff  therefrom  and  have  ever  since  refused  to 
allow  this  plaintiff  to  enter  the  same. 
"  VI.  (Upon  information  and  belief)  That  by  the  wrongful  entry 
•  of  the  defendant,  his  agents  and  servants  as  hereinbefore  s^t  forth, 
and  their  wrongful  ejection  of  this  plaintiff  he  has  been  damaged, 
as  he  verily  believes,  in  the  sum  of  $18,000,  being  eighty  per  cent, 
of  the  gross  receipts  of  the  entrance  fees  for  the  seasons  of  1903  up 
to  and  including  1914  as  estimated  by  the  parties  to  the  said  agree- 
ment at  tlie  time  when  the  rental  of  twenty  per  cent,  thereof  was 
reserved  to  the  defendant  as  rent,  to  wit,  $28,000  less  this  plaintiff's 
expenses  during  tlie  same  time,  to  wit,  $10,800. 

"  Second  Cause  of  Action. 

"Repeating  paragraphs  I,  II  and  III  hereinbefore  set  forth  and 
making  them  a  part  of  this  cause  of  action,  this  plaintiff  further 
alleges  that  on  or  about  the  1st  day  qf  October,  1902,  the  said 
defendant  took  and  carried  away  and  converted  to  his  own  use  the 
building  and  paintings  hereinbefore  set  forth,  to  this  plaintiff's 
damage  $3,000. 

"  Wherefore  this  plaintiff  prays  judgment  against  said  defendant 
for  the  sum  of  $21,000  with  interest  from  October  1st,  1902." 

Boyton  denied  these  allegations  of  the  complaint,  and  alleged  a 
breach  of  the  contract  and  its  consequent  termination  before  the 
close  of  the  season  of  1902,  at  which  time  plaintiff  was  to  remove 
his  bnilding  from  the  park.  lie  further  alleged  that  he  was  never 
the  owner  of  Sea  Lion  Park  ;  that  it  was  owned  by  the  Sea  Beach 
I^nd  Company,  who  had  leased  the  same  to  one  Lenehan,  whose 
lease  expired  January  1,  1905;  that  on  August  12,  1902,  Lenehan 
failed  to  pay  the  rent,  etc.,  and  said  conipany  entered  and  took  pos- 
session of  the  premises  and,  according  to  the  terms  of  the  lease,  all 
of  the  buildings  erected  thereon,  presumably  the  one  erected  by  the 
plaintiff. 

The  issues  so  formed  came  on  for  trial  at  a  Trial  Term  held  June 
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8,  1904.     The  jury  rendered  a  verdict  for  the  plaintiff  for  $1,800, 
on  which  judgment  was  entered  on  June  15,  190-1,  for  $1,934.05. 

This  action  was  commenced  July  23, 1903,  in  which  plaintiflE  seeks 
to  recover  damages  for  the  same  trespass,  eviction  and  conversion. 
The  reading  of  the  two  complaints  leaves  no  room  for  doubt  that 
the  causes  of  action  are  identical.  The  defendants,  by  their  amended 
answer,  denied  the  allegations  of  the  complaint,  and  alleged  affirma- 
tively the  former  action  against  Boyton^  that  the  trespass  and  con- 
version alleged  in  that  action  is  the  same  trespass  and  same  conver-» 
sion  alleged  and  sought  to  be  reovercd  for  in  this  action.  The 
plaintiff  served  no  reply.  After  a  jury  had  been  impaneled  coun- 
sel for  the  defendants  moved  for  judgment  upon  the  pleadings  upon 
the  ground  that  "  it  appears  affirmatively  that  there  has  been  one 
recovery  for  the  cause  of  action  sued  for  herein,  reduced  to  judg- 
ment and  satisfied,"  and  the  motion  wasgranted,  to  which  plaintiffs 
counsel  excepted, 

In  granting  this  motion  we  think  the  learned  trial  justice  com- 
mitted an  error  which  calls  for  a  reversal  of  the  judgment.  There  is 
no  question  but  that  the  contention  of  counsel  for  the  defendants 
that  where  an  action  is  brought  against  one  of  several  joint  tort 
feasors  to  recover  the  entire  damages  sustained,  followed  by  judg- 
ment which  is  paid  to  plaintiff,  that  he  cannot  again  recover  against 
other  wrongdoers  damages  for  the  same  tort,  the  rule  being  that  he 
can  have  but  one  satisfaction,  and  payment  of  the  judgment  recov- 
ered  by  one  wrongdoer  discharges  the  othei*s  ;  but  this  record  does 
not  present  that  question  for  our  determination.  The  question  here 
is,  was  there  any  evidence  before  the  trial  court  warranting  the 
learned  trial  justice  in  taking  the  case  from  the  jury  and  dismissing 
the  complaint  ?  There  was  no  evidence  that  defendants  and  Boy- 
ton  were  joint  tort  feasors ;  the  fact  was  not  alleged,  or  that  the 
judgment  recovered  in  the  former  action  had  been  paid.  Until  such 
payment  was  established  the  plaintiff  could  maintain  the  action 
against  either  or  all  of  the  wrongdoers.  Nothing  short  of  satisfac- 
tion for  the  injury  would  relieve  them  from  liability.  There  was 
no  such  evidence;  there  was  no  such  admission  in  the  pleadings,  and 
none  appears  to  have  been  made  by  counsel.  The  only  evidence 
before  the  court  was  the  judgment  roll  in  the  former  action. 

The  answer  alleged  the  payment  and  satisfaction  of  the  judgment, 
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and  counsel  fbr  defendants  contends  that  in  consequence  of  plain- 
tiffs failure  to  reply  to  this  allegation  he  admitted  its  truth,  and  for 
the  purposes  of  this  action  such  payment  must  be  held  to  have  been 
made,  and  calls  our  attention  to  section  522  of  the  Code  of  Civil 
Procedure  as  an  authority  for  the  contention.  The  answer  in  this 
Ciise  did  not  contain  a  counterclaim;  no  reply  was,  therefore, 
required.  The  bringing  of  the  former  action  and  payment  and  dis- 
charge of  the  judgment  recovered  therein  did  not  constitute  a  coiin- 
terclahn,  and  was  not  alleged  as  such.  It  was  new  matter,  pleaded 
as  a  defense  by  way  of  avoidance,  to  which  plaintiff  was  not  bound 
to  reply.  The  defendants  might  have  procured  an  order  under  the 
provisions  of  section  616  of  the  Code  of  Civil  Procedure,  directing 
the  plaintiff  to  reply,  and  had  he  then  omitted  to  reply  the  new  mat- 
ter would  have  stood  as  admitted. 

For  the  reasons  stated  the  judgment  must  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Jenks,  Hooker  and  Miller,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 


Thi  People  of  the  State  of  New  York  ex  rel.  George  Bidwell, 

Respondent,  v.  Sebas-han  W.  Pitts,  Sheriff  of  Albany  County, 

New  York,  and  Custodian  of  the  Albany  County  Penitentiary, 

Appellant. 

Third  Department,  January  19,  1906. 

Criminal  law  —  habeas  corpus  —  certificate. of  convictioii  wlien  sufficient. 

A  certificate  of  conviction  is  not  defective  in  failing  to  state  the  time  when  and  the 
place  where  and  the  person  from  whom  a  larceny  was  committed,  and  such 
omissions  furnish  no  ground  for  the  release  of  the  offender  on  habeas  corpus. 

Appeal  from  an  order  made  by  the  recorder  of  the  city  of  Albany 
and  entered  in  the  office  of  the  clerk  of  the  connty  of  Albany  on 
the  3l8t  day  of  January,  1905,  discharging  the  relator  from  the  cus- 
tody of  Sebastian  W.  Pitts,  sheriff  of  Albany  county,  on  the  ground 
of  the  alleged  insufficiency  of  the  certificate  of  conviction  by  which 
he  is  held. 
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George  Addington^  Dist/rict  Attorney ^  and  Robert  II.  McConnic^ 
Assistant  District  Attorney^  for  the  appellant. 

William  E.  WooUardy  for  tlie  respondent. 

Kellogg,  J. : 

The  relator  seeks  his  liberty  without  serving  his  sentence,  on  the 
sole  ground  that  the  certificate  of  conviction  by  which  he  is  held  by 
the  sheriff  is  improper  and  defective  in  not  stating  the  time  when, 
tlie  place  where  and  the  person  from  whom  the  larceny  was  com- 
mitted. By  section  485  of  the  Code  of  Criminal  Procedure  the 
judgment  of  conviction  is  required  to  state  "  briefly  the  offense  for 
which  the  conviction  has  been  had,"  and  it  was  held  the  words 
"  assault  in  the  third  degree  "  were  a  suflScient  compliance  with  that 
requirement,  as  it  named  the  offense  used  by  section  219  of  the 
Penal  Code.     {Matter  of  Bartholomew ^  106  App.  Div.  371.) 

In  the  case  at  bar  the  certificate  of  conviction  was  made  by  the 
justice  of  the  peace  in  the  form  required  by  section  721  of  the  Code 
of  Criminal  Procedure  in  such  case.  Where  that  section  says, 
"  briefly  designating  the  offense,"  is  inserted  the  words  "  petit 
larceny,"  which  is  the  precise  name  of  the  offense  as  defined  by 
section  532  of  the  Penal  Code,  and  the  Bartholomew  case  holds  that 
a  sufficient  designation  of  the  crime. 

Section  724  of  the  Code  of  Criminal  Procedure  declares  that  a 
certificate  of  conviction  in  the  form  required  by  sections  721  and 
722  is  conclusive  evidence  of  the  facts  stated  therein.  There  is  no 
allegation  here  that  the  judgment  (which  the  court  makes  under 
section  717  of  the  Code  of  Criminal  Procedure)  is  void  or  defective, 
as  was  claimed  in  the  Bartholomew  case. 

"A  commitment  is  a  warrant,  order  or  process  'by  which  a  court 
or  magistrate  directs  a  ministerial  officer  to  take  a  person  to  prison 
or  to  detain  him  there."  {People  ex  rel.  Allen  v.  Hagariy  170  N.  Y. 
40,  49.) 

The  form  used  in  the  Code  of  Criminal  Procedure  is  substan- 
tially an  adoption  of  the  old  common-law  form  as  described  in  the 
above  case. 

"  Whenever  the  question  has  arisen  in  this  court  aoncerning  tlie 
sufficiency  of  such  a  commitment  it  has  been  decided  substantially 
in  accordance  with  the  principles  above  stated,  although  it  has  bcca 
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held  that  the  statement  of  the  crime  in  the  commitment,  according 
to  its  statutory  definition,  was  suflBcient.  {People  v.  Johnson^  110 
N.  T.  134.)"    (People  ex  rel.  AUen  v.  Hagcm^  supra^  50.) 

In  People  ex  rel.  SuUivan  v.  Sloan  (39  App.  Div.  265)  the  jus- 
tice followed  the  form  of  the  statute  in  making  the  certificate,  and 
it  did  not  state  the  time  or  the  place  of  the  larceny  or  that  it  was 
committed  in  the  county.     It  was  held  sufficient. 

The  certificate  in.  question  is  in  the  statutory  form,  and  is  suffi- 
cient. The  order  appealed  from,  therefore,  is  reversed,  the  writ  of 
habeas  corpus  quashed  and  the  relator  remanded  to  the  custody  of 
the  said  sheriflE  as  custodian  of  said  penitentiary,  to  serve  the  balance 
of  W  term. 

All  concurred. 

Order  reversed,  writ  of  habeas  corpus  quashed,  and  relator 
remanded  to  the  custody  of  the  sheriflE  of  Albany  county,  as  custo- 
dian of  the  penitentiary,  to  serve  the  balance  of  his  term. 


The  People  of  the  State  of  New  York  ex  rel.  Rudolph  Cook, 

Kespondent,  v.  Sebastian  W.  Pitts,  Sheriff  of  Albany  County, 

New  York,  and  Custodian  of  the  Albany  County  Penitentiary, 

Appellant. 

Third  Department,  January  19,  1906. 

Crixninal  law — habeas  corpus  —  when  certificate  of  conviction  sufficient. 

A  certificate  of  conviction  which  uses  the  words  "having  thereupon  pleaded 
guilty,  it  is  adjudged,"  etc.,  is  a  siibstantial  compliaoce  with  the  statute  (Code 
Crim.  Proc.  §§  721,  722),  and  furnishes  no  ground  for  the  release  of  the 
offender  on  habeas  corpus. 

Appeal  from  an  order  made  by  the  recorder  of  the  city  of  Albany 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Albany  on 
the  9th  day  of  February,  1905,  discharging  the  relator  from  the 
custody  of  Sebastian  W.  Pitts,  as  sheriff  of  the  county  of  Albany, 
on  the  ground  of  the  alleged  insufBciency  of  the  certificate  of  con- 
viction by  which  he  is  held. 

App.  Div.— Vol.  CXI,        21 
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George  Addington^  District  Attorney^  and  Robert  H.  McCormiCj 
Assistant  District  Attorney^  for  the  appellant. 

Edward  J.  Brennan  and  Mark  Coha^  for  the  respondent. 

Kelixkjg,  J. : 

This  case  is  governed  by  the  rule  in  People  ex  rel,  Bidwell  v. 
Pitts  (111  App.  Div.  319),  decided  at  this  term  of  court.  The 
certificate  uses  the  words  "  having  thereupon  pleaded  guilty,  it  is 
adjudged,"  etc.,  while  the  statutory  form  (Code  Crim.  Proc.  §§  721, 
722)  uses  the  words  ^'  having  been  thereupon  duly  convicted  upon  a 
plea  of  guilty,  it  is  adjudged,"  etc.,  but  it  has  been  held  this  is  a  sub- 
stantial compliance  with  the  statutory  form,  as  upon  a  plea  of  guilty 
the  only  duty  of  the  court  is  to  sentence.  {People  ex  rel.  Evans  v. 
McEwen,  67  How.  Pr.  105,  112,  113.) 

The  order  appealed  from  is,  therefore,  reversed,  the  writ  of 
habeas  corpus  quashed  and  the  relator  remanded  to  the  custody  of 
said  sheriflE  as  custodian  of  said  penitentiary  to  serve  the  balance  of 
his  term. 

All  concurred. 

Order  reversed,  writ  of  habeas  corpus  quashed,  and  relator 
remanded  to  the  custody  of  the  sherijQf  of  Albany  county,  as  cus- 
todian of  the  penitentiary,  to  serve  balance  of  his  term. 


In  the  Matter  of  the  Appraisal  of  the  Estate  of  Wager  J.  Hull, 
Deceased,  under  the  Acts  Relative  to  the  Taxable  Transfers  of 
Property. 

The   Comptroller   of    the    State   of   New   York,   Appellant; 
Ida  M.  Hull,  Kespondent. 

Second  Department,  March  2,  1906, 

Tax  Law  —  inheritance  tax  — whe^i  situs  of  property  immaterial  —  prop- 
erty passing  under  power  of  appointment  exercised  by  resident  is 
taxable. 

The  liability  of  property  to  an  inheritance  tax  does  not  depend  upon  the  location 
of  such  property,  but  upon  whether  the  beneficiary  came  into  possession 
through  the  exercise  of  a  privilege  conferred  by  the  8tate, 
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Hence,  when  the  donee  of  a  power  of  appointment,  who  is  a  resident  of  this  State 
and  reoeiyed  such  power  from  a  testatrix  who  was  also  a  resident,  exercises 
that  power,  the  property  is  subject  to  an  inheritance  tax,  although  situated  in 
another  State. 

There  is  no  distinction  made  in  this  respect  between  real  and  personal  property. 

Appeal  by  The  Comptroller  of  the  State  of  New  York  from  a 
decree,  entered  in  the  Surrogate's  Court  of  the  county  of  West- 
chester, in  reference  to  a  transfer  tax  upon  the  estate  of  Wager  J. 
Hall,  deceased. 

FrcmJc  M.  Bv^hy  for  the  appellant. 

Albert  Ritchie  [Joseph  W,  Middlebrogk  with  him  on  the  brief], 
for  the  respondent. 

Woodward,  J. : 

Caroline  C.  Hull  departed  this  life  in  January,  1874.  At  the 
time  of  her  death  she  was  a  resident  of  the  county  of  New  York. 
She  le,ft  a  last  will  and  testament,  which  was  duly  admitted  to  pro- 
bate in  the  county  of  her  residence,  and  was  subsequently,  and  on 
the  28th  day  of  March,  1874,  filed  in  Camden  county,  N.  J.,  where 
she  owned  certain  real  estate.  By  the  terms  of  her  will,  the  said 
Caroline  C.  Hull  bequeathed  to  her  son.  Wager  J.  Hull,  the  income 
of  four-thirteenths  of  her  estate  for  his^use  during  his  life,  with  a 
power  of  appointment  as  to  the  principal  of  said  fund,  the  same  to 
be  carried  into  effect  by  him  either  in  his  last  will  and  testament,  or 
any  iDstrument  executed  by  him  in  the  presence  of  two  witnesses 
or  more.  At  the  death  of  said  Caroline  C.  Hull,  the  said  four- 
thirteenths  of  her  estate  consisted  of  an  undivided  interest  in  real 
estate  belonging  to  her  father,  Richard  M.  Cooper,  a  resident  of 
the  State  of  New  Jersey,  but  for  a  long  time  subsequent  to  her 
death  the  said  four-thirteenths  of  her  estate  had  been  converted 
into  cash  and  had  remained  in  that  form,  or  had  been  invested  in 
bonds  and  mortgages  on  property  in  New  Jersey.  The  said  Wager 
J.  Hull  died  a  resident  of  the  county  of  Westchester  on  the  5th 
day  of  April,  1902,  leaving  a  last  will  and  testament,  which  was 
duly  admitted  to  probate  in  said  county  on  the  14th  day  of  May, 
1902.  By  the  terms  of  this  will  the  said  Wager  J.  Hull  exercised 
^  poww  oi  AppoiQtmmt  0(»f ffi:Q4  ^pon  him  by  the  will  ol  hi^ 
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mother,  the  said  Caroline  C.  Hull,  and  gave  the  fund  above  men- 
tioned to  his  wife,  Ida  M.  Hull,  absolutely  and  forever,  she  being 
also  a  resident  of  the  county  of  Westchester.  Pursuant  to  said 
power  of  appoint ndent  the  trustees  of  the  said  fui>d  in  Camden 
county,  N.  J.,  paid  to  Ida  M.  Hull,  between  tlie  9th  day  of  Sep- 
tember, 1902,  and  the  5th  day  of  May,  1904,  the  sum  of  $2r),537, 
the  proceeds  of  said  interest'  as  above  set  forth,  so  tliat  it  appears 
that  the  said  Ida  M.  Hull  has  received  this  sum  of  money  through 
a  power  of  appointment  made  in  the  will  of  the  said  Caroline  C. 
Hull,  a  resident  of  the  State  of  New  York. 

On  the  2d  day  of  June,  1902,  Charles  H.  Lovett  was  appointed 
transfer  tax  appraiser  in  this  matter,  and  after  taking  testimony, 
tiled  his  report  with  the  surrogate  of  Westchester  county  on.  the 
21st  day  of  February,  1905,  where  he  found  that  the  fund  above 
mentioned  was  taxable  against  Ida  M.  Hull,  the  sole  beneticiary,  at 
one  per  cent.  This  report  was  confirmed  in  a  decree  in  tlie  usual 
form,  and  subsequently  and  on  the  17th  day  of  April,  1905,  an 
appeal  having  been  taken  by  the  executrix  from  the  report  of  said 
appraiser  and  the  decree  entered  thereon,  to  the  surrogate  of  West- 
chester county,  the  same  was  reversed,  and  the  Comptroller  of  the 
State  of  New  York  appeals  from  this  decree  of  the  surrogate. 

We  are  of  opinion  that  the  learned  surrogate  has  fallen  into  error 
in  reversing  the  original  decree  in  this  matter,  due  to  the  confusion 
of  the  question  by  an  entirely  irrelevant  detail  in  relation  to  the 
situs  of  the  property  which  passed  to  the  said  Ida  M.  HulL  The 
question  is  not  where  the  property  was  located,  or  whether  it  was 
leal  estate  or  personal  property,  but  whether  the  beneficiary  came 
into  its  possession  through  the  exercise  of  a  privilege  conferred  by 
the  State  of  New  York.  The  Tax  Law  (Laws  of  1896,  chap.  908, 
§  220,  subd.  5,  as  amd.  by  Laws  of  1897,  chap.  284)  provides  as  fol- 
lows :  "  Whenever  any  person  or  corporation  shall  exercise  a  power 
of  appointment  derived  from  any  disposition  of  property  made  either 
before  or  after  the  passage  of  this  act,  such  appointment  when  made 
shall  be  deemed  a  transfer  taxable  under  the  provisions  of  this  act 
in  the  same  manner  as  though  the  property  to  which  such  appoint- 
ment relates  belonged  absolutely  to  the  donee  of  such  power  and  had 
been  bequeathed  or  devised  by  such  donee  by  will,"  etc.  It  is  not 
the  property  which  k  the  subject  of  taxAtiou ;  it  is  the  rigbt  or 
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privilege  which  the  State  confers  upon  citizens  of  this  State  to 
dispose  of  property  by  will.  As  was  said  in  Matter  of  Swift 
(137  N.  Y.  77,  85),  after  reviewing  the  anthorities:  "The  proposi- 
tion which  suggests  itself  from  reasoning,  as  from  authority,  is  that 
the  basis  of  the  power  to  tax  is  the  fact  of  an  actual  dominion  over 
the  subject  of  taxation  at  the  time  the  tax  is  to  be  imposed."  If 
the  subject  of  the  taxation,  whether  that  be  property  of  a  tangible 
nature  or  a  privilege  conferred  by  the  State,  is  within  the  jurisdic- 
tion or  dominion  of  the  Legislature,  then  it  is  for  that  body  to 
determine  the  question  of  taxation.  In  the  statute  now  under  con- 
sideration the  State  has  enacted  that  as  a  condition  of  exercising  a 
power  of  appointment,  it  shall  be  "  deemed  a  transfer  taxable  under 
the  provisions  of  this  act  in  the  same  manner  as  though  the  property 
to  which  such  appointment  relates  belonged  absolutely  to  the  donee 
of  such  power." 

In  Matter  of  Dow8  (167  N.  Y.  227,  231)  the  court,  after  calling 
att-cntion  to  certain  cases  decided  in  the  United  States  Supreme 
Court,  say :  "  But  whatever  be  the  technical  s6urce  of  title  of  a 
grantee  under  a  power  of  appointment,  it  cannot  be  denied  that  in 
reality  and  substance  it  is  the  execution  of  the  power  that  gives  to 
the  grantee  the  property  passing  under  it.  The  will  of  Dows,  Sr., 
gave  his  son  a  power  of  appointment  to  be  exercised  only  in  a 
particular  manner,  to  wit,  by  last  will  and  testament.  If,  as  said 
by  the  Supreme  Court  of  the  United  States,  the  right  to  take  prop- 
erty by  devise  is  not  an  inherent  or  natural  right,  but  a  privilege 
accorded  by  the  State  which  it  may  tax  or  charge  for,  it  follows 
that  the  right  of  a  testator  to  make  a  will  or  testamentary  instru- 
ment is  equally  a  privilege  and  equally  subject  to  the  taxing  power 
of  the  State.  When  David  Dows,  Sr.,  devised  this  property  to  the 
appointees  under  the  will  of  his  son,  he  necessarily  subjected  it  to 
the  charge  that  the  State  might  impose  on  the  privilege  accorded  to 
the  son  of  making  a  will.  That  charge  is  the  same  in  character  as  if 
it  had  been  laid  on  the  inheritance  of  the  estate  of  the  son  himself ; 
that  is,  for  the  privilege  of  succeeding  to  property  under  a  will." 
(See  Matter  of  La/naing^  182  N.  Y.  238,  244,  and  authorities  there 
cited.)  It  being  the  privilege  upon  the  right  to  succession  to  prop- 
erty by  means  of  a  will  that  is  taxed,  and  the  subject  of  the  litiga- 
tion being  within  the  jurisdiction  of  the  State,  it  seems  clear  that 
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beneiiciary  under  tlie  power  of  appointment  contained  in  the 
of  Caroline  C.  Hull,  a  resident  of  this  State,  upon  the  exercise 
that  power  by  Wager  J.  Hull,  likewise  a  resident  of  this  State, 
ound  to  pay  the  tax  imposed  upon  that  privilege,  regardless  of 
question  of  where  the  property  to  which  the  power  related  was 
.ted.  Ida  M.  Hull  gets  all  of  her  rights  in  and  to  the- property 
reason  of  the  exercise  of  the  power,  a  privilege  granted  by  the 
te  of  New  York,  and  she  may  not  be  relieved  from  that  obliga- 
because  of  the  fact  that  the  property  itself  was  without  the 
sdiction  of  the  State  at  the  time  the  power  was  exercised.  That 
[1  entirely  irrelevant  matter. 

'he  decree  appealed  from  should  be  reversed,  and  the  original 
ree  should  be  reinstated  and  confirmed,  with  costs  and  disburse- 
its  of  this  appeal. 

[iRSCHBERG,  P.  J.,  Gaynor  and  Rich,  JJ.,  concurred. 

)ecree  of  the  Surrogate's  Court  of  Westchester  county  reversed 
the  original  decree  reinstated  and  confirmed,  with  costs  and 
>ursements  of  this  appeal. 


)RGE  Joseph  Niemann,  an  Infant,  by  Rosina  Niemann,  His 
ruardian  ad  Litem,  Respondent,  v.  George  Cordtmeyer  and 
)thers.  Appellants,  Impleaded  with  Others. 

Second  Department,  March  2,  1906. 

1  —  charge  — when  error  to  charge  that  jury  may  find  testamentcury 

incapacity. 

,n  action  to  set  aside  a  will  on  the  ground  of  testamentary  incapacity  and 
idiie  influence,  it  is  error  to  charge  that  "There  is  in  tliis  case  enough  to 
armnt  you  in  finding  that  this  will  was  the  product  of  undue  influence,  or  in 
iding  that  he  was  incompetent  to  make  a  will.  It  is  competent  for  you  to 
id  that,  and  it  is  for  you  to  find  one  way  or  the  other.  The  court  cannot  aid 
)u  much  in  reacliing  a  conclusion,  but  there  is  no  legal  obstacle  in  the  way 
your  finding  that  this  will  is  void  because  the  man  was  incompetent  to  make 
e  will,  or  because  it  was  the  product  of  undue  influence." 
ti  charge  is  tantamount  to  a  direction  to  find  testamentary  incapacity  or  undue 
fluence,  and  usurps  the  functions  of  the  jury. 
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Appeal  by  the  defendants,  George  Cordtmeyer  and  others,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiif,  entered 
in  the  office  of  the  clerk  of  the  county  of  Richmond  on  the  9th  day 
of  January,  1905,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  12th  day  of  October,  1904,  denying 
the  said  defendants'  motion  for  a  new  trial  made  upon  the  minutes. 

Laurence  Arnold  Tamer^  for  the  appellants  Baum  and  Kom. 
Frank  Herwig^  for  the  respondent. 

Woodward,  J. : 

George  Niemann  died  on  the  16th  day  of  June,  1900,  leaving  a 
last  will  and  testament,  which  was  duly  admitted  to  probate,  and 
this  action  is  brought  by  his  infant  son,  through  his  guardian  ad 
litemy  to  have  said  last  will  and  testament  set  aside  upon  the  grounds 
of  testamentary  incompetency  and  undue  influence. 

In  the  charge  the  court  presents  with  much  of  force  the  argu- 
ment which  the  plaintiff  might  very  properly  address  to  the  jury, 
and  says  :  "  There  is  in  this  case  enough  to  warrant  you  in  finding 
that  this  will  was  the  product  of  undue  influence,  or  in  finding  that 
he  was  incompetent  to  make  a  will.  It  is  competent  for  you  to 
find  that,  and  it  is  for  you  to  find  one  way  or  the  other.  The  court 
cannot  aid  you  much  in  reaching  a  conclusion,  but  there  is  no  legal 
obstacle  in  the  way  of  your  finding  tliat  this  will  is  void  because  the 
man  was  incompetent  to  make  the  will,  or  because  it  was  the 
product  of  undue  influence."  The  only  modification  of  this  charge 
is  found  in  the  explanation  of  the  court  in  response  to  an  exception 
suggested  by  defendants'  counsel,  where  the  court  says :  "  I  did 
not  mean  to  tell  them  that  they  should  find  it  void.  I  meant  merely 
to  tell  them  that  there  was  no  legal  obstacle  in  the  way  of  their  so 
finding  if  they  saw  fit." 

There  is  no  such  strong  intimation  that  the  jury  has  the  right  to 
find  against  the  plaintiff,  although  there  was  a  decided  conflict  in 
the  evidence  as  to  the  facts  which  were  relied  upon  by  the  plaintiff 
as  constituting  his  cause  of  action,  and,  as  the  defendants'  counsel 
suggests,  there  are  few  juries  with  this  charge  before  them  who 
would  think  it  proper  to  find  any  other  verdict  than  one  for  the 
plaintiff.     The  portion  of  the  charge  which  is  quoted  above  is,  in 
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effect,  a  statement  to  the  jury  that  there  is,  as  a  matter  of  law, 
safficient  evidence  to  sustain  the  plaintiff's  case,  which  is  an  usur- 
pation of  the  province  of  the  jury  to  determine  the  weight  and 
sufficiency  of  the  evidence.  It  is  true,  of  course,  that  the  court 
must  always  determine  whether  there  is  a  question  to  be  determined 
by  the  jury ;  it  must  determine  whether  there  is  any  evidence  in 
support  of  the  plaintiff's  contention,  and  the  fact  that  the  case  is 
submitted  to  the  jury,  after  the  proper  motions  have  been  made  to 
raise  the  question,  is  a  declaration  on  the  part  of  the  court  that 
there  is  a  question  of  fact  to  be  determined,  but  to  pass  upon  this 
point  without  comment  is  quite  a  different  thing  from  charging  the 
jury  affirmatively  that  there  is  evidence  sufficient  to  warrant  them  in 
finding  in  favor  of  the  plaintiff,  whicli  is  a  very  near  approach  to  an 
instruction  to  find  in  that  way.  This  kind  of  instruction  has  been  very 
universally  and  very  properly  condemned,  for  the  reason  that  it  is 
the  province  of  the  jury  to  weigh  and  measure  all  questions  of  fact 
without  that  aid  from  the  court  which  is  suggested  in  the  charge 
now  under  consideration. 

In  Bead  v.  ffurd  (7  "Wend.  408)  the  court  charged  the  jury  in 
effect,  "  that  the  said  several  matters  so  produced  and  given  in  evi- 
dence were  sufficient  to  prove  an  acknowledgment  by  the  said 
Morris  Read  of  his  liability  to  pay  said  note."  On  appeal  the  court 
say :  "  But  it  was  a  proper  question,  under  all  the  circumstances  of 
the  case,  for  tlie  jury  (17  Johns.  R.  187*),  and  it  should  have  been 
fairly  left  to  them.  Admitting  that  the  question  was  not  absolutely 
taken  from  the  jury  by  the  court,  still,  their  opinion,  considered  as 
an  opinion  upon  the  weight  of  evidence,  was  much  stronger  than  it 
ought  to  have  been,  and  was  calculated  to  make  an  erroneous 
impression  upon  the  minds  of  the  jurors.  The  charge,  therefore, 
was  erroneous,  and  the  judgment  must  be  reversed  on  that  ground." 

The  same  doctrine  was  held  in  McMbn^is  v.  Simpson  (21  Wend. 
610)  upon  the  authority  already  cited,  and  Fitzgerald  v.  Alexa^nder 
(19  id.  402),  and  in  the  latter  case  the  judgment  was  reversed 
because  the  court  had,  in  response  to  a  motion  for  a  nonsuit,  declared 
"  the  evidence  sufficient "  to  entitle  the  plaintiff  to  recover,  "  and 
with  that  direction,  left  the  cause  to  the  jury." 

In  McKenna  v.  People  (81  N.  Y.  360)  the  court  condemns  a 

*  Boseboom  v.  BiUinffton  (17  Johns.  187).—  [Rep. 
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charge  that  "  enoagh  has  been  proven,  if  you  believe  the  witnesses 
on  the  part  of  the  People,"  citing  the  authorities  already  referred 
to  and  others.  In  commenting  upon  this  charge  the  court  say : 
"Their  attention  is  thus  directed  to  evidence  of  inculpation  merely  ; 
its  weight  is  stated  to  them  as  sufficient  in  law  to  sustain  a  convic- 
tion for  the  graver  offense,  so  that  the  question  of  fact  to  which 
their  minds  are  turned  relates  to  the  credibility  of  certain  witnesses, 
and  not  the  weight  or  measure  of  their  testimony,  or  the  existence 
of  the  intent.  How  far  that  testimony  was  modified  or  neutralized 
by  tliat  produced  by  the  defendant,  or  what  inferences  should  be 
drawn  from'  any  of  it  is  virtually  excluded  from  their  inquiry.  If 
you  believe  certain  witnesses,  says  the  court,  the  verdict  follows. 
This  was  overstepping  the  province  of  the  judge.  Upon  the  rec- 
ord it  cannot  be  said  that  such  a  question  was  not  in  the  case ; 
but  if  it  was,  it  was  one  for  the  jury  and  should  have  been  fairly 
left  to  them.  It  is  true  that  the  question  was  not  absolutely  taken 
from  the  jury  by  the  court ;  this  was  beyond  its  power  {People  v. 
EotoeU,  5  Hun,  620 ;  affirmed,  69  N.  Y.  607*) ;  but  the  opinion  of 
the  judge,  considered  as  an  opinion  upon  the  weight  of  evidence,, 
was  stated  much  stronger  than  it  ought  to  have  been,  and  was  cal- 
culated to  make  an  erroneous  impression  upon  the  minds  of  the 
jnrors,  and  with  that  impression,  carrying  with  them  into  the  jury 
room  the  weight  of  the  opinion,  it  cannot  be  said  that  the  prisoner 
had,  at  the  outset  of  their  deliberations,  an  even  chance  that  the 
conclusions  of  the  jury  would  be  unbiased."  (See  11  Ency.  of  PI. 
APr.  103.) 

We  are  of  opinion,  therefore,  that  upon  reason  and  authority  the 
judgment  in  this  case  cannot  stand ;  the  charge  in  this  respect  erred, 
and  as  there  must  be  a  I'eversal  of  the  judgment,  it  does  hot  seem 
necessary  to  consider  other  questions  raised,  as  it  is  not  to  be  pre- 
samed  that  a  new  trial  will  present  these  questions. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

HiBSGHBERo,  P.  J.,  Jenks,  Kioh  and  Miller,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 

*Hou)ell  V.  People  (5  Hun,  620;  affd.,  sub  nom.  PeopU  v.  HaweU,  69  N.  Y.  607). 
-[Rep. 
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A.RY  Pymm,  Appellant,  v.  The  City  of  New  York,  Kospondent. 
Second  Department,  March  2,  1906. 

igligence  —  municipal  corporations  —  city  of  New  York  liable  for  inju- 
ies  received  by  rea.son  of  accumulation  of  ice  in  front  of  premises  of 
>oard  of  education. 

though  the  board  of  education  of  the  city  of  New  York  is  a  corporation  inde- 
)endent  of  the  municipal  corporation,  the  city  is  liable,  nevertheless,  for  dam- 
ages received  from  a  fall  on  ice  negligently  allowed  to  accumulate  on  th6  side- 
valk  in  front  of  a  building  occupied  by  said  board  of  education  for  school 
)urpose8,  as  the  charter  of  said  city  imposes  on  it  the  duty  of  keeping  its 
idewalks  in  proper  condition  for  public  travel. 

Appeal  by  the  plaintiflF,  Mary  Pymm,  from  a  judgment  of  the 
ipreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
3  clerk  of  the  county  of  Kings  on  the  10th  day  of  February, 
04,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
ter  a  trial  at  the  Kings  County  Trial  Term,  and  also  from  an 
der  entered  in  said  clerk's  office  on  the  9th  day  of  March,  1904, 
nying  the  plaintiff s  motion  for  a  new  trial  made  upon  the  minutes. 

Edmund  C.   Vierneister^  for  the  appellant. 

James  W.  Covert  [James  D.  Bell  and  John  J.  DeLany  with  him 
the  brief],  for  tjie  respondent. 

OOKER,  J. : 

At  the  close  of  the  evidence  the  court  dismissed  the  complaint 
the  ground  that  no  negligence  had  been  shown  against  the  city 
New  York  on  the  theory  that  the  board  of  education  is  a  separate 
rporation  charged  with  the  maintenance  of  all  school  buildings 
d  schoolhouses,  and  that  the  city  of  New  York  is  not  responsible 
r  the  acls  of  the  educational  department. 

The  evidence  offered  upon  the  trial  tended  to  show  that  on  the  4th 
y  of  February,  1902,  the  plaintiff,  accompanied  by  her  husband, 
pped  and  fell  on  ice  which  had  accumulated  on  North  Fifth 
reet,  near  Driggs  avenue,  in  the  borough  of  Brooklyn.  The  side- 
ilk  was  built  of  flagstone.     The  place  where  the  accident  occur- 
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red  was  in  front  of  property  used  and  occnpied  by  the  board  of 
education  for  school  purposes.  The  place  where  the  plain titf  fell 
was  directly  in  front  of  a  water  closet  in  the  school  yard,  which  had 
been  either  in  improper  repair,  of  faulty  construction,  or  misuse*!, 
80  that  for  some  weeks  or  months  prior  to  the  accident  water  had 
flowed  with  greater  or  less  frequency  and  in  more  or  less  volume 
over  the  sidewalk,  forming  a  plate  of  ice,  somewhat  irregular  in  out- 
line, and  about  an  inch  thick  at  its  deepest  part.  The  plaintiff  said 
that  she  had  not  seen  any  ice  at  all  as  she  was  coming  along,  and 
that  the  sidewalk  was  clear  of  ice  as  she  remembered  it.  She 
slipped  and  fell,  however,  on  this  accumulation  of  ice,  and  suffered 
a  simple  fracture  of  both  bones  abont  two  inches  above  the  ankle 
joint  of  the  right  leg.  There  is  evidence  tending  to  show  that  this 
same  ice  had  been  accumulating  for  two  weeks  back,  and  probably 
more.  In  warmer  weather  water  flowed  directly  across  the  side- 
walk ;  in  freezing  weather  it  took  the  form  of  ice.  It  was  stipulated 
that  this  district  was  patrolled. 

There  can  be  no  doubt  that  the  board  of  education  of  the  city  of 
New  York  is  a  corporation  independent  of  the  municipal  corporation 
itself,  the  city  of  New  York.  {Gunnison  v.  Board  of  Education^ 
176  N.  Y.  11.)  But  this  fact  cannot  be  considered  as  a  premise  even 
remotely  connected  with  the  conclusion  that  the  defendant  is  liable 
in  this  case.  The  revised  charter  (Laws  of  1901,  chap.  466,  §  1055 
d  Beq,  as  amd.),  gives  to  the  board  large  powers,  and  imposes  on  it 
many  duties  and  obligations ;  but  the  charter  will  be  searched  in 
vain  to  find  any  suggestion  that  the  city  of  New  York  itself  was  to 
be  relieved  from  the  duty  it  owed  to  pedestrians  properly  to  main- 
tain tlie  public  highways  and  sidewalks.  It  is  alleged  in  the  com- 
plaint, and  not  denied,  that  at  the  time  of  the  accident  the  defend- 
ant was  a  municipal  corporation,  having  control  of  North  Fifth 
street  at  or  near  Driggs  avenue,  both  of  which  are  public  highways 
in  the  borough  of  Brooklyn.  It  was  said  in  Ilutson  v.  City  of  New 
York {9  N.  Y.  162,168):  "It  requires  no  argument  to  prove  that 
it  is  the  duty  of  the  defendants  to  see  that  the  public  streets  of  this 
densely  crowded  city  are  kept  in  repair,  for,  where  a  public  body  is 
clothed  by  statute  with  power  to  do  an  act  which  concerns  the  pub- 
lic interests,  the  execution  of  the  power  may  be  insisted  on  as 
a  dnty."     (See,  also,  Conrad  v.  Trustees  of  the  ViUage  of  Ithaca^ 
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N.  Y.  158;    Weet  V.  Trustees  of  the  Village  of  Brockport^  Id. 

. ;  Congreve  v.  Smithy  18  id.  79 ;  Davenport  v.  Ruckman^  37 

568.) 

riie  evidence  tended  to  show  that  the  plaintiff  was  free  from  coii- 

)utory  negligence;  that  the  city  had  had  constructive  notice  of 

dangerous  condition  of  the  sidewalk,  and  that  it  was  negligent 
)ernntting  the  condition  which  had  existed  to  remain  uncorrected, 
I  because  this  negligence  was  primarily  imputable  to  the  defend- 
,  the  city  of  New  York,  and  because  that  liability  has  not  been 
ited  by  statute,  the  case  should  have  been  submitted  to  the  jury. 
Phe  judgment  and  order  appealed  from  should,  therefore,  be 
ersed,  and  a  new  trial  granted. 

IiRsciiBERo,*  P.  J.,  Woodward  and  Jenks,  JJ.,  concurred. 

Tudgment  and  order  reversed,  and  new  trial  granted,  costs  to 
Je  the  event. 


RY  LoMAs,  Appellant,  v.  New  York  City  Railway  Company, 
Respondent. 

Second  Department,  March  2,  1906. 

^lig^ence  —  passenger  thrown  from  surface  car  by  sudden  jolt  and 
rendered  unconscious — when  negligence  question  for  jury. 

ill  action  to  recover  damages  for  injuries  sustained  through  the  negligent 
deration  of  a  surface  car,  whereby  the  plaintiff  was  thrown  from  the  car,  the 
igligence  of  the  defendant  is  for  the  jury  when  the  plaintiff  has  testified  that, 
hile  standing  up  and  signaling  for  the  car  to  stop,  she  felt  a  sudden  severe 
lock  or  jolt  which  threw  her,  and  Mint  thereafter  she  remembered  nothing. 
3ing  rendereil  unconscious.  On  such  testimony  a  nonsuit  is  error. 
fact  that  tlie  plaintiff  could  not  state  what  happened  after  the  shock,  by 
lasjn  of  being  unconscious,  does  not  prevent  a  recovery. 
KS,  J.,  dissented. 

Appeal  by  the  plaintiff,  Mary  Loraas,  from  a  judgment  of  the 
3reme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
clerk  of  the  county  of  Nassau  on  the  15th  day  of  March,  1905, 
)n  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
-ial  at  the  Nassau  Trial  Term. 
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Herbert  li.  Limburger^  for  the  appellant. 

Anthony  X  Ernest  [Bayard  H.  Ames  and  Jaine%  L,  Quacken- 
hush  with  him  on  the  brief],  for  the  respondent. 

Hooker,  J  : 

In  this  action  of  negligence,  by  passenger  against  common  car- 
rier based  upon  the  negligent  operation  of  defendant's  street  car, 
tlie  plaintiflE  was  nonsuited.  She  entered  the  car  at  One  Hundred 
and  Sixteenth  street  and  Eighth  avenue ;  with  her  was  her  little 
grandson,  three  years  old ;  the  open  trolley  car  was  comfortably 
filled,  but  not  crowded,  and  the  plaintiff  was  riding  at  the  right 
hand  or  outer  end  of  the  seat  with  the  child  between  her  and 
the  extreme  outer  edge  thereof.  Intending  to  alight  at  Sixty 'fifth, 
street,  she  raised  the  child  on  his  feet  on  the  seat  as  the  car  passed 
Sixty-sixth  street,  stood  up,  and,  putting  her  arm  around  him, 
looked  toward  the  conductor  and  signaled  him  to  stop  at  Sixty-fifth 
street.  She  saw  him  then  put  up  his  arm,  and  she  described  what 
then  happened  thus :  "  The  right  hand  clutched  the  boy  and  the^ right 
hand  on  the  side.  The  next  thing  that  I  can  remember  is  that  I 
could  feel  a  big  shock,  a  big  jerk.  A  big  shock,  it  shook  me.  Q. 
What  shook  you,  madam  ?  A.  Something  that  the  car  jerked  as 
though  it  was  lifting  up,  as  though  the  car  was  lifted  up  and  shook 
me,  knocked  me  over  and  that  is  all  I  know  about  that.  *  *  * 
I  first  stood  up  to  signal  him  when  I  had  just  crossed  66th  street. 
I  remained  standing  until  I  fell  off  the  car.  *  *  *  Q.  You 
don't  know  whether  you  fell  off  that  car  or  not  ?  A.  No,  I  don't 
know.  I  only  felt  a  big  jerk  and  I  went  at  once.  *  *  *  Q. 
And  was  there  any  motion  that  you  felt  of  the  car?  A.  Just  after 
I  saw  the  conductor  put  up  his  hand  that  was  the  motion  I  felt  —  a 
big  jerk  and  it  knocked  me  somewhere,  I  don't  know  —  I  remem- 
ber the  speed  of  the  car.  *  *  *  Q.  Do  you  remember  getting 
off  that  car  at  all?  A.  No,  I  don't  remember  anything  after  being 
in  it.  Q.  You  don't  remember  after  being  in  the  car  ?  A.  In  the 
car.  Q.  By  that  you  mean,  nothing  after  signaling  the  conductor  ? 
A.  Oh,  no,  sir,  after  I  got  thrown  -^  when  the  big  lurch  I  got,  I 
don't  remember  anything  else." 

The  respondent  relies  especially  upon  the  proposition  that  there 
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is  no  evidence  to  show  that  the  defendant  was  negligent,  or  that 
such  assumed  negligence  was  the  proximate  cause  of  plaintiflPs 
injuries.  We  think  it  a  reasonable  inference,  however,  from  the 
evidence  of  the  plaintiff,  to  which  attention  has  been  called,  that 
she  fell  from  the  violent  jerking  of  the  car,  and  it  can  matter  little 
whether  in  her  fall  she  struck  her  head  against  a  part  of  the  car  or 
the  pavement  itself.  The  theory  of  the  cases  is  that  the  negligence 
consists  in  so  operating  trains  as  to  deprive  passengers  of  their 
equilibrium  and  to  throw  them  over  while  standing  where  they 
have  a  right  to  stand  in  the  vehicle  of  the  common  carrier.  The 
injury  to  plaintiff's  head  is  clearly  established  to  have  been  tntn- 
matic ;  soon  after  the  accident  the  plaintiff's  son  found  her  on  the 
sidewalk  about  opposite  to  the  place  where  the  car  experienced  the 
sudden  and  severe  jolt,  and  he  found  near  the  south-bound  track, 
between  it  and  the  curbstone,  traces  of  blood.  It  is  evident  that  the 
plaintiff  lost  consciousness  at  once  upon  her  falling,  and  hence  it 
is  of  course  impossible  for  her  to  tell  where  she  fell  and  whether 
she  received  her  injuries  by  coming  in  contact  with  some  part  of 
the  car  or  some  object  exterior  to  it.  But  the  defendant  can  have 
nothing  by  this  failure  of  the  plaintiff  to  give  the  detail  after  she, 
was  rendered  unconscious,  for  what  slie  tells  of  the  accident  up  to 
the  time  she  was  rendered  so  is  sufficient,  if  true,  to  establish  the 
defendant's  negligence,  and  this  should  have  taken  the  case  to  the 
jury. 

In  Grotsch  v.  Steinioay  R.  Co,  (19  App.  Div.  130)  the  court 
said:  "As  to  the  starting  of  the  car  the  proof  of  negligence  was, 
beyond  doubt,  such  as  to  require  the  submission  of  the  question  to 
the  jury.  The  testimony  is  abundant  upon  that  subject.  Several 
witnesses  testify  that  the  car  was  started  with  great  violence,  and 
the  inference  is  fair  that  that  violence  could  not  have  been  the 
result  of  anything  else  tlian  the  improper  appHcation  of  the  power 
to  move  the  car.  It  was  so  great  that  several  of  the  passengers 
inside  the  car  were  thrown  on  the  floor.  *  *  *  That  this  must 
have  been  the  result  of  ucgligence  is  the  reasonable  inference." 

In  Miles  V.  King  (18  App.  Div.  41),  where,  as  the  train  was 
coming  into  tlic  station  and  as  plaintiff  stood  in  the  aisle  she 
experienced  a  violent  jerk  of  the  train,  producing  a  fracture  of  her 
leg,  the  court  said  :  "  We  are  sensible  that,  in  the  operation  of  rail- 
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road  trains,  there  must  be  more  or  less  jarring,  jerking  and  sudden 
movements  of  the  train,  which  are  a  necessary  concomitant  to  their 
operation  at  all,  and  for  which  no  right  of  action  lies  even  though 
injury  results.  What  movements  of  trains  are  necessary  and  what 
are  unnecessary  may  be,  at  times,  difficult  of  determination  and 
mas*,  rest  for  solution  upon  the  facts  of  the  particular  case.  In  the 
present  instance  we  are  not  able  to  see  that  the  management  of  this 
train,  under  the  circumstances,  was  so  far  necessary,  or  such  as 
might  reasonably  be  expected,  as  to  make  its  solution  a  question 
of  law  for  the  court.  On  the  contrary,  we  think  that  it  became  a 
question  of  fact  for  the  jury  and  should  have  been  left  to  them. 
The  objection  that  no  proof  exists  to  show  that  the  injury  was 
inflicted  by  the  servants  of  the  defendants,  or  upon  a  road  con- 
trolled and  operated  by  them,  is  sufficiently  answered  by  the 
authority  of  the  Wylde  Case  {supra*)^ 

In  Slieeron  v.  Coney  lalcmd  cfe  BrooTdyn  H,  H.  Co.  (78  App. 
Div.  476)  the  court  said :  "  There  was  testimony  of  passengers  and 
bystanders  that  the  car  crossed  Schermerhom  street  without  stop- 
ping; that  after  crossing  it  slowed  up  a  little,  and  then  suddenly 
started  quickly  with  a  jerk  sufficient  to  throw  standing  passengers  oflE 
their  footing  and  against  the  seats.  Sheeron's  fall  from  the  car  was 
coincident  with  the  sudden  jerk  and  the  accelerated  speed  of  the  car. 
This  evidence,  within  the  principle  announced  in  the  cases  above 
cited,  required  the  submission  of  the  case  to  the  jury,  and  the  dis- 
missal of  the  complaint  was  error.''  Oilmore  v.  Brooklyn  Heights 
R,  R,  Co,  (6  App.  Div.  117) ;  Docktermann  v.  Brooklyn  Heights 
R.  R,  Co  (32  id.  13 :  affd.,  164  N.  T.  586) ;  Hassm  v.  Nassau 
Electric  B,  B.  Co.  (34  App.  Div.  72) ,  Brainard  v.  Nassau  Eleo- 
tnc  R  B.  Co.  (44  id.  613) ;  ffarty  v.  N.  T  <&  Queens  Co.  B.  Co. 
(95  id.  119)  hold  the  same  doctrine.  -iii^ 

The  lespondent  asserts  that  Oriffen  v  Mam,%ce  (166  N.  T.  188)  is 
authonty  to  the  contrary,  and  quotes  this  language  of  Judge 
CuLLEN :  "  If  a  passenger  in  a  car  is  injured  by  striking  the  seat  in 
front  of  him^  that  of  itself  authorizes  no  inference  of  negligence, 
it  it  be  eihown,  however,  that  he  was  precipitated  against  the  seat 
by  reason  of  the  train  coming  in  collision  with  another  train,  or  in 

♦FyWtf  V.  Northern  E.  B.  Co.  of  K  J.  (53  N.  Y.  156).—  [Rep. 
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consequence  of  the  car  being  derailed,  the  presumption  of  negli- 
gence arises.  The  '  resy  therefore,  includes  the  attending  circum- 
stances, and,  so  defined,  the  application  of  the  rule  presents  princi- 
pally the  question  of  the  suflSciency  of  circumstantial  evidence  to 
establish,  or  to  justify  the  jury  in  inferring,  the  existence  of  the 
traversable  or  principal  fact  in  issue,  the  defendant's  negligence. 
*  *  *  But  the  question  in  every  case  is  the  same  whether  the 
circumstances  surrounding  the  occurrence  are  such  as  to  justify  the 
jury  in  inferring  the  fact  in  issue." 

The  cases  which  have  been  referred  to  are  not.  at  war  with  this 
principle,  but  are  in  strict  harmony  with  it.  If  it  had  appeared 
from  the  record  merely  that  this  plaintifE  had  received  a  violent 
injury  to  the  head  as  she  sat  on  her  seat,  or  even  stood  with  her  arm 
around  her  grandson,  no  negligence  on  the  part  of  the  defendant 
could,  of  course,  have  been  imputable,  but  the  case  goes  further 
than  that,  and  shows  the  cause  of  plaintiffs  being  knocked  over  to 
have  been  an  unusually  severe  jolt,  jar  or  jerk  of  the  car,  which 
impressed  the  pJaintiflE  as  though  the  car  were  being  lifted  up,  and 
which  came  with  such  suddenness  that  she  was  thrown  down.  The 
law  imposes  upon  common  carriers  the  duty  to  exercise  the  highest 
degree  of  care  and  caution  in  the  operation  of  their  trains  tha,t 
human  skill  and  prudence  can  suggest,  and  U  is  not  the  ordinary 
thing  when  that  degree  of  care  is  being  observed  to  jolt  or  jerk  a 
car  with  that  excessive  degree  of  violence  which  is  inferable  from 
the  evidence  of  the  piaintiflE.  The  evidence  in  tlie  record  was  suf- 
ficient to  impose  the  burden  upon  the  defendant  of  explaining  the 
manner  of  the  accident,  to  show  if  itcouid  freedom  from  negligence 
on  its  part. 

Gaynor,  Rich  and  Miller,  JJ.,  concurred ;  Jenks,  J ,  dissented. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 
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In  the  Matter  of  Judgment  Moneys  Recovered  in  Action  of  Count 
W.  Weeks,  PlaintiflF,  v,  E.  Hollow  ay  Coe,  as  Executor,  etc.,  of 
£.  Frank  Coe,  Deceased,  Defendant. 

Henry  M.  Whitehead,  Appellant ;  Oakley  Weeks,  Respondent. 

Second  Department,  March  2,  1906. 

Contempt  —  order  to  show  cause  must  be  served  perso&ally  —  relief  not 
asked  in  motion  papers  cannot  be  granted. 

An  order  to  show  cause  why  one  should  not  be  punished  for  contempt  must  be 
served  personally,  and  service  upon  counsel  is  not  sufficient. 

Oq  the  return  of  an  order  to  show  cause  why  an  attorney  should  not  be  punished 
for  contempt  and  for  such  other  and  further  order  as  may  to  the  court  seem 
just,  etc.,  an  order  requiring  such  attorney  to  deposit  money  with  a  trust  com- 
pany is  improper,  as  such  relief  was  not  indicated  in  the  motion  papers. 

HiBscHBBRG,  P.  J.,  disscnted. 

Appeal  by  Henry  M.  Whitehead  from  an  order  of  the  Supreme 
Court  made  at  the  Westchester  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  13th  day  of 
June,  1905. 

Thaddeus  D,  Kenneson^  for  the  appellant. 

John  Oscar  Ball  [^1.  P,  Bachman  with  him  on  the  brief],  for 
the  respondent. 

Rich,  J. : 

This  is  an  appeal  by  an  attorney  at  law  from  an  order  requiring  that 
he  deposit  in  a  certain  trust  company  moneys  received  by  him  in  an 
action  in  wliich  he  was  the  attorney  of  record  for  the  plaintiff,  made 
upon  the  return  of  a  show  cause  order  requiring  him  to  show  cause 
why  he  should  not  be  adjudged  in  contempt  of  court,  and  why  such 
other  and  further  order  should  not  be  made  in  these  proceedings  as 
might  to  the  court  seem  just  and  equitable.  At  the  tune  wlien  this 
order  was  granted  the  appellant  was  away  on  his  vacation,  and 
service  was  not  made  upon  him  personally.  It  is  claimed,  however, 
that  it  was  served  upon  his  counsel,  pursuant  to  a  direction  therein 
contained,  who  appeared  specially  upon  the  return  thereof,  and 
App.  Div.— Vol.  CXI.         22 
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called  attention  to  the  fact  that  the  show  cause  order  had  not  been 
served  upon  the  appellant,  and  that  as  he  had  ceased  to  act  as  his 
attorney  he  had  no  authority  to  appear  for  him  in  the  proceedings. 
We  think  that  in  entertaining  the  proceedings  and  making  the 
order  from  which  this  appeal  is  taken,  the  learned  court  at  Special 
Term  acted  without  jurisdiction.  It  is  true  that  the  attorney 
upon  whom  the  service  was  made  had  appeared  as*  counsel  for 
the  appellant  upon  a  motion  in  this  action  some  months  prior 
to  the  date  of  the  pretended  service  upon  him,  but  he  had  ceased 
to  act  for  him  as  his  counsel.  Even  if  the  relation  of  counsel 
and  client  continued  to  exist,  this  would  not  validate  the  service 
of  the  show  cause  order.  It  was  a  new  proceeding  in  which  it 
was  not  pretended  that  appellant  had  engaged  counsel  to  represent 
him.  "  A  proceeding  relative  to  a  contempt  is  a  new  proceed- 
ing, requiring  new  authority  to  the  attorney.  He  has  no  general 
autliority  to  accept  service  of  an  order  to  show  cause  in  proceed- 
ings against  the  party  for  contempt.  Personal  service  is  neces- 
sary." (Weeks  Attys.  [2d  ed.]  §  243 ;  Pitt  v.  Davison^  37  Barb. 
97.)  It  is  true  the  appellant  was  not  adjudged  in  contempt.  An 
entirely  different  order  was  made  from  the  one  contemplated  in  the 
show  cause  order.  The  person  upon  whom  it  is  claimed  the  service 
was  made  had  no  way  of  knowing  before  the  hearing  the  nature  of 
the  order  to  be  asked  for.  In  a  case  where  service  upon  an  attorney 
can  1)0  properly  made,  the  notice  ought  to  be  so  definite  that  a  rea- 
sonable opportunity  is  given  to  oppose.  Here  the  general  pmyer 
for  relief  did  not  give  such  notice.  "  Under  a  general  prayer  for 
relief  upon  a  motion,  every  possible  relief  should  not  be  granted, 
but  it  should  be  allied  to  what  is  asked  for."  {Boston  Not.  Bank 
y,  Armoxtr^h^Wwxi^  176,  177.)  Appellant  was  required  to  show 
cause  wh}^  ho  should  not  l)e  adjudged  in  contempt.  We  do  not 
think  the  order  was  akin  to  that  asked  by  plaintiff.  It  follows, 
therefore,  that  it  must  be  reversed,  with  costs. 

Woodward,  Jknks  and  Millek,  JJ.,  concurred ;  Hirschbebg, 
P.  J.,  dissented. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 
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Cathakine  Hynd8,  Respondent,  v.  The  Brooklyn  Heights  Rail* 
BOAD  Company,  Appellant. 

Second  Department,  March  2,  1906. 

Negligence  —  evidence  of  eruptions  resulting  from  injuries  to  abdomen, 
when  admissible  under  allegations  of  complaint. 

In  an  action  to  recover  for  in j  uries  received  by  negligence,  when  the  complaint 
alleges  that  the  plaintiff  was  struck  in  the  abdomen  and  injured  and  bruised 
there  and  internally,  it  is  not  error  to  admit  proof  that  eruptions  appeared  on 
the  abdomen  when  the  same  are  shown  to  have  been  a  development  of  the 
injury  alleged. 

Hooker,  J.,  dissented,  with  opinion;  Hirsc&berg,  P.  J.,  concurring. 

Appeal  by  the  defendant.  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  2l6t  day  of  January,  1905,  upon  the  verdict  of  a  jury  for 
$6,000,  and  also  from  an  order  entered  in  said  clerk's  office  on  the 
20th  day  of  January,  1905,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

The  material  allegations  of  the  complaint  appear  in  the  dissent- 
ing opinion  of  Hooker,  J.,  2>08t. 

I.  R.  Oeland  [^George  D,  Teomcms  with  him  on  the  brief],  for 
the  appellant. 

George  F.  Brower^  for  the  respondent. 

Gaynob,  J. : 

The  complaint  lacks  precision,  but  in  its  bungling  way  (which  we 
have  to  overlook  in  pleadings  nowadays)  it  alleges  that  the  plaintiflF 
was  struck  in  the  abdomen  and  bruised,  blackened  and  injured  there, 
and  internally.  The  plaintiff  described  the  severe  pains  she  suffered 
in  the  abdomen  from  the  time  of  the  accident  and  eruptions  like 
blisters  that  came  out  on  her  abdomen.  These  latter  were  obj'ected 
to  as  not  pleaded.  Enough  was  pleaded  to  cover  all  pains,  discolora- 
tions,  swellings  and  eruptions  or  blisters  of  the  abdomen.  Tliatthe 
doctors  gave  such  eruptions  and  blisters  a  scientific  name  and  said 
they  were  caused  by  the  abdominu*  pain  did  not  make  proof  of 
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them  erroneous  on  the  ground  they  were  not  within  the  issue.    They 
were  necessarily  mentioned  in  describing  the  progress  and  develop- 
ment of  the  hurt  to  the  abdomen. 
The  judgment  should  be  affirmed. 

Woodward  and  Jenks,  JJ.,  concurred;  Hooker,  J.,  read  for 
reversal,  with  whom  Hirschberg,  P.  J.,  concurred. 

Hooker,  J.  (dissenting) :       " 

The  plaintiflE  has  a  verdict  in  this  action  for  personal  injuries,  and 
the  defendant,  to  support  its  appeal,  urges  that  error  was  committed 
by  the  trial  court  in  allowing  proof  of  inflammations  and  eruptions 
on  the  plaintiff's  abdomen,  because  they  were  not  pleaded.  The 
allegation  in  the  complaint  is  that  the  plaintiff  was  struck  violently 
in  the  abdomen  by  the  turnstile  maintained  by  the  defendant,  "  bruis- 
ing  her  and  leaving  her  in  a  dazed  condition  from  the  pain ;  that 
her  person  was  severely  bruised  and  blackened  on  the  outer  part  of 
the  abdomen  by  the  injury,  and  she  was  injured  internally,  so  that 
by  reason  thereof  she  was  for  several  weeks  confined  to  her  bed  and 
rendered  helpless,  suffering  great  pain ;  that  she  received  a  severe 
nervous  shock  to  her  nervous  systeni ;  that  she  suffered  and  still  suf- 
fers great  pain  by  reason  of  said  injury,  and  will  suffer  in  the  future ; 
that  her  general  health  has  been  impaired  and  a  serious  internal 
injury  to  her  intestines  has  been  caused  thereby,  and  which  will  in 
all  probability  prove  permanent."  The  plaintiffs'  medical  experts 
testified  that  the  inflammation  and  eruptions  were  diagnosed  as 
dermatitis  herjpetiformis ;  that  this  disease  was  produced  by  the 
plaintiff's  long-continued  nerve-racking  pain,  and  that  the  long- 
continued  nerve-racking  pain  was  the  result  of  the  injuries  to  her 
abdomen  sustained  by  contact  with  the  arm  of  the  turnstile.  The 
dermatitis  lierpetiformis  did  not  develop  until  some  eight  months 
after  the  accident,  during  most  of  which  time  she  had,  as  a  result  of 
her  primary  injury,  suffered  intense  pain  almost  continuously.  It  is 
evident,  therefore,  that  the  skin  trouble  was  not  an  immediate  and 
natural  consequence  of  the  injuries.  Proof  of  the  condition  should 
not  have  been  allowed,  in  the  absence  of  special  averment  of  such 
damage.  {KUiner  v.  Third  Ave.  li.  R.  Co.,  ir>2  N.  Y.  193; 
SeaUy  v.  Met.  St.  R.  Co.,  78  App.  Div.  530.)  The  complaint 
alleged  the  injury  to  the  abdomen ;  it  alleged  her  helpless  condition. 
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the  pain  she  suffered,  the  ner^^us  shock  she  sustained  and  general 
impairment  of  her  health,  all  of  these  being  doubtless  the  immedi- 
ate and  not  unnatural  consequences  of  the  injury.  The  complaint 
is  silent,  however,  in  relation  to  the  inflammation  and  eruption, 
which,  it  is  evident  from  the  testimony,  are  the  result  of  the  long- 
continued  pain  and  not  the  immediate  result  of  the  blow  upon  the 
abdomen. 

The  judgment  and  order  should,  therefore,  be  reversed  and  a  new 
trial  granted. 

Judgment  and  order  aflirmed,  with  costs. 


William  A.  Leggett  and  Others,  Appellants,  v,  Julia  Florence 
Schwab,  Respondent. 

Second  Department,  March  2,  1906. 

Evidence — when  testimony  of  husband  on  supplementary  proceedings 
is  not  admissible  in  sul^sequent  action  against  wife. 

Evidence  given  by  a  husband  in  supplementary  proceedings  brought  against 
him,  which  tends  to  show  that  his  wife  was  the  real  debtor,  is  not  admissible 
in  a  subsequent  action  against  the  wife,  even  though  she  was  present  at  the 
supplementary  proceedings  and  did  not  dispute  the  evidence. 

The  rule  of  admission  by  silence  of  the  truth  of  statements  made  in  one's  presence 
does  not  extend  to  evidence  given  in  judicial  proceedings. 

Hooker,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiffs,  William  A.  Leggett  and  others,  from  a 
jadginent  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Orange  on  the  14th  day 
of  April,  1905,  upon  the  dismissal  of  the  complaint  by  direction  of 
the  court  after  a  trial  at  the  Orange  Trial  Term,  and  also  from  an 
order  entered  in  said  clerk's  office  denying  the  plaintiffs'  motion  for 
a  new  trial  made  upon  the  minutes. 

Action  for  the  price  of  goods  sold.  Judgment  was  first  obtained 
against  the  defendant's  husband  therefor.  He  was  examined  in 
supplementary  proceedings  thereon  before  a  referee,  and  she  was 
then  examined  therein  as  a  witness,  having  been  subpoenaed  by  the 
judgment  creditor.     She  was  present  and  heard  her  husband  testify. 

On  the  trial  of  this  action  the  evidence  of  her  husband  before  the 
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said  referee  was  oflEered  by  the  plaintiff  and  excluded.     The  excluded 
evidence  tended  to  show  that  tlie  goods  were  sold  to  her. 

John  Miller^  for  the  appellants. 

Oraham  WiUchief^  for  the  respondent. 

Gaynor,  J. : 

The  evidence  of  the  husband  given  in  supplementary  proceed- 
ings was  offered  by  the  plaintiff  on  the  theory  that  it  was  an 
admission  by  this  defendant,  for  the  reason  that  she^did  not  contra- 
dict it  when  she  heard  her  husband  give  it  before  tlie  referee.  The 
rule  of  admission  by  silence  of  the  truth  of  statements  made  in  one's 
presence  extends  only  to  cases  where  the  court  can  say  that  the 
natural  and  reasonable  inference  from  silence  is  admission,  and  for 
that  reason  it  does  not  extend  to  evidence  given  in  judicial  pro- 
ceedings. It  is  not  to  be  expected  that  one  will  get  np  and  contra- 
dict a  witness  on  the  stand,  or  that  he  will  do  more  than  answer  ques- 
tions if  he  bQ  subsequently  called  as  a  witness  himself  (1  Greenl. 
Ev.  §  197,  and  notes).  That  the  tribunal  is  not  a  high  or  imposing 
one  does  not  make  a  difference.  The  same  orderly  course  of  pro- 
cedure belongs  there.  I  suppose,  also,  that  coverture  may  stand  in 
the  way  of  the  rule  applying,  for  it  would  hardly  be  natural  and 
reasonable  for  a  wife  to  get  up  in  court  and  brand  her  husband  as 
a  perjurer.  Indeed,  if  she  even  chides  him  on  getting  home  it  will 
only  be  out  of  the  same  love  and  affection  which  made  her  naturally 
and  reasonably  keep  still  in  court.  Every  woman  is  not  a  Jeauie 
Deans. 

The  judgment  should  be  affirmed. 

JicNKs,  Rich  and  Miller,  J  J.,  concurred;  Hookbb,  J.,  read  for 
reversal. 

Hooker,  J.  (dissenting) : 

This  is  an  action  for  goods,  wares  and  merchandise  sold  and  deliv- 
ered. The  answer  is  a  general  denial.  Before  this  action  was  com- 
menced the  plaintiffs  recovered  judgment  for  the  value  of  the  same 
goods  against  the  husband  of  this  defendant.  He  was  examined  in 
supplementary  proceedings,  and  upon  evident  failure  to  collect  the 
judgment  this  action  was  commenced.     Upon  the  supplementary 
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proceedings  both  this  defendant  and  her  husband,  the  defendant  in  the 
ease  which  had  proceeded  to  judgment,  were  examined  as  witnesses. 
The  testimony  of  the  defendant  at  that  time  was  as  follows :  "  I  have 
heard  my  husband's  testimony.  I  own  the  furniture  in  the  barber 
shop  and  upstairs.  I  get  from  my  husband  or  from  the  drawer  of  the 
shop  whatever  money  I  want.  I  know  nothing  about  the  cigars 
for  which  this  judgment  was  obtained.  I  have  an  income  aside 
from  the  shop.  I  own  real  estate  in  Jersey  City.  The  income  is 
from  30  to  35  dollars  a  month.  "What  money  1  get  from  the  shop  I 
use  for  my  children  and  myself."  The  plaintiffs  then  offered  to  read 
the  testimony  of  the  liusband  taken  before  the  referee  in  supplemen- 
tary proceedings.  This  was  objected  to  by  defendant's  counsel,  who 
stated :  "  That  raises  the  only  question  there  is  in  this  case.  The 
situation  is  this.  These  people  appeared  before  Mr.  Thompson  as 
referee  and  upon  the  examination  Mr.  Schwab  in  the  presence  of 
Mrs.  Schwab  made  certain  statements  as  to  agency,  which  we  con- 
tend are  not  competer.i  against  her.  They  contend  that  she  is 
estopped  because  she  was  present  and  heard  the  testimony  and  made 
no  denial.  The  fact  that  he  was  upon  the  witness  stand  is  sufficient 
to  remove  the  case  from  any  question  of  estoppel  because  of  the 
fact  that  she  was  present  and  did  not  deny  it.  We  object  to  this 
evidence  taken  before  Mr.  Thompson  as  to  the  testimony  of  Mr. 
Schwab.     The  testimony  of  Mrs.  Schwab  we  do  not  object  to." 

Under  the  circumstances  disclosed,  I  am  of  opinion  that  the 
exclusion  of  the  testimony  of  the  defendant's  husband  was  error, 
and  that  if  it  contained  what  was  claimed  for  it,  a  question  of  fact 
would  have  been  presented  for  the  jury's  consideration  a6  to  defend- 
ant's proprietorship  of  the  business,  for  whose  benefit  plaintiffs 
delivered  the  merchandise. 

•  The  geneml  rule  as  to  the  reception  of  vicarious  admissions  is 
that  where  a  third  person's  statement  is  made  in  the  presence  of  a 
party,  the  latter's  silence  implies  assent  to  the  correctness  of  the 
communication,  where  the  statement  is  made  under  such  circum- 
stances by  such  persons  and  is  of  such  a  character  as  naturally  to 
call  for  a  reply,  if  he  did  not  intend  to  admit  it ;  or,  in  other  words, 
silence  is  not  evidence  of  admission  unless  there  are  circumstances 
that  render  it  inore  reasonably  probable  that  a  man  would  answer 
the  charge  made  against  him  than  that  he  would  not. 
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A  w^ll-recognized  exception  to  this  general  rule  is,  however,  that 
where  the  statements  are  made  in  the  course  of  a  judicial  proceed- 
ing, even  thougli  the  party  souglit  to  be  bound  is  present  and  hears 
them,  the  latter's  silence  will  not  render  the  statements  admissible. 
In  Meleti  v.  Andrews  (M.  &  M.  336)  the  testimony  of  a  witness . 
on  a  former  trial  there  offered  against  tlie  plaintiflE,  who  heard  the 
former  evidence,  was  excluded,  the  court  saying :  "  It  is  true  that 
the  plaintiff  might  have  cross-examined  or  commented  on  the  tes- 
timony; but  still,  in  an  investigation  of  this  nature,  there  is  a 
regularity  of  proceeding  adopted  which  prevents  the  party  from 
interposing  when  and  how  he  pleases,  as  he  would  in  a  common 
conversation.  The  same  inferences  therefore  cannot  be  drawn  from 
his  silence,  or  his  conduct  in  this  case,  which  generally  may  in  that 
of  a  conversation  in  his  presence."  The  reason  for  the  exception  is 
that  the  inference,  if  any,  would  arise  from  the  party's  failure  to 
speak  out  informally  at  an  improper  time,  where  an  interruption  to 
deny  would  violate  the  decorum  of  the  occasion.  (See  Wigmore 
Ev.  §  1072.) 

The  present  case,  however,  is  not  within  the  exception,  and  the 
reasoning  which  commends  this  exception  does  not  obtain  here. 
The  defendant  heard  the  statements  of  her  husband;  she  was  in 
company  with  him  at  the  office  of  the  referee  in  supplementary 
proceedings ;  no  lawyer  represented  her  or  him,  and  they  were  both 
examined  by  the  attorney  for  the  judgment  creditors.  She  had 
heard  the  statements  that  she  was  the  principal  and  her  husband 
the  agent,  and  it  is  probable  that  had  the  proceeding  gone  no  fur- 
ther her  silence  would  not  have  rendered  competent  her  husband's 
statements,  for  she  would  not  have  been  permitted  with  propriety 
to  interrupt  the  orderly  examination  of  her  husband  as  a  witness. 
The  feature  of  the  case,  however,  was  that  she  was  herself  called  as 
a  witness,  and  then  had  every  opportunity  to  deny  or  to  disavow 
the  statements  of  her  husband,  and  it  would  not  only  not  have  been 
improper  for  her  to  have  done  so,  but  it  would  have  conformed 
strictly  with  the  proprieties  of  the  occasion  and  her  own  interest, 
had  such  been  the  case,  for  her  to  have  stated  her  lack  of  assent  to 
his  language.  Where  one  does  not  offer  his  own  testimony  in  civil 
cases  to  contradict  the  facts  established  by  the  evidence  against  him 
it  is  proper  to  draw  the  inference  that  he  could  not  truthfully  deny 
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were  he  to  speak  upon  the  subject.  This  is  the  rule  that  should 
applj  to  the  questions  presented  by  this  record ;  the  testimony  of 
the  plaintiffs  husband  given  in  supplementary  proceedings  should 
have  been  received  as  bearing  upon  the  question  of  his  agency  for 
his  wife  as  nndisclosed  principal.  Such  a  vicarious  admission  would 
have  been  some  evidence  to  take^  the  case  to  the  jury  upon  the 
question  of  the  defendant's  liability,  and  would  have  ^rendered  a 
nonsuit  improper. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted. 

Judgment  aflBrmed,  with  costs. 


Alfred  "Wahbman,  by  Adolphus  Rothmilleb,  His  Guardian  ad 
Litem,  Respondent,  v.  The  City  of  New  York,  Defendant, 
Impleaded  w^ith  The  Boabd  of  Education  of  the  City  of 
New  Yobk,  Appellant. 

Second  Department,  March  9,  1906. 

Vegligence — when  the  board  of  education  of  the  city  of  NewTorkis 
liable  for  iiijuries  received  by  a  pupil  by  fall  of  ceilings  in  school 
building  —  said  board  liable  for  negligence  —  said  board  liable  as 
master  for  acts  of  its  subordinates. 

As  the  charter  of  the  city  of  Greater  New  York  makes  the  board  of  education 
of  said  city  a  separate  corporation,  and  vests  said  board  with  the  title  to  real 
estate  used  for  school  purposes,  with  power  to  alter,  repair  and  inspect  said 
school  buildings  through  subordinates  appointed  and  controlled  by  it,  said 
board  is  charged  with  the  duty  of  repairing  said  buildings  and  keeping  them 
in  a  safe  condition,  and  is  liable  for  its  negligence  in  failing  to  do  so.  Said 
hoard  also  occupies  the  relation  of  master  and  servant  with  its  subordinates 
appointed  by  it  and  under  its  control  and  direction. 

Hence,  when  a  pupil  has  been  injured  by  the  fall  of  a  ceiling  in  a  school  build- 
ing in  said  city,  and  it  is  shown  that  an  inspector  of  the  defendant  had  for 
some  years  noted  the  defective  condition  of  the  building,  the  sagging  of  the 
ceilings,  etc.,  and  had  reported  the  defects  several  times  to  said  board,  the 
board  is  liable  for  the  injuries  received  by  said  pupil,  if  the  plaintiff  on  his 
part  was  free  from  negligence  contributing  to  the  injury. 

Appeal  by  the  defendant,  The  Board  of  Education  of  the  City 
of  New  York,  from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintijff,  entered  in  the  oflSce  of  the  clerk  of  the  county  of 
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Kings  on  tlie  6th  day  of  March,  1905,  upon  the  verdict  of  a  jury  for 
$4,000,  and  also  from  two  orders  entered  in  said  clerk's  office  on  the 
9th  day  of  March,  1905,  respectively,  denying  the  said  defendant's 
motion  for  a  new  trial  made  upon  the  minutes,  and  granting  the 
plaintiflE's  motion  for  an  extra  allowance. 

James  D.  Bell  [  WiUia/m  Hughes  and  John  J.  DeUmy  with  him 

on  the  brief],  for  the  appellant. 

Edmund  Fletcher  DriggSy  for  the  respondent 

Rich,  J. : 

The  plaintiff,  an  infant  twelve  years  of  age,  has  recovered  a  judg- 
ment for  a  personal  injury  sustained  on  May  27,  1904,  while  attend- 
ing a  public  school  in  the  city  of  New  York,  caused  by  plaster  of 
the  ceiling  of  the  schoolroom  falling  upon  him.  It  is  not  disputed 
that  he  was  a  scholar  attending  the  school ;  that  the  plaster  fell 
upon  him,  inflicting  a  very  severe  and  permanent  injury,  and  that 
he  was  without  fault. 

It  is  contended  by  the  appellant  that  it  cannot  be  held  liable  for 
the  negligence  of  its  servants  or  agents  in  allowing  scholars  to 
occupy  an  unsafe  school  building,  and  the  condition  that  occasioned 
the  accident  was  not  such  an  apparent  defect  as  to  constitute  notice 
of  daiiger  sufficient  to  charge' the  defendant  with  negligence. 

At  the  close  of  plaintiff's  case  and  again  at  the  close  of  the  evi- 
dence, the  appellant  moved  to  dismiss  upon  the  grounds,  first^ 
that  the  plaintiff  had  not  shown  that  at  tlie  time  of  the  accident 
nor  for  several  months  before  it,  there  was  any  condition  of  the 
school  building  that  constituted  negligence  on  the  part  of  the  board 
of  education,  or  any  of  its  subordinates,  or  that  gave  them  any 
notice  or  idea  that  it  was  dangerous  to  have  scholars  there,  and, 
secondy  that  the  appellant  was  not  responsible  for  any  of  the  acts 
of  its  subordinates,  and  that  the  doctrine  of  reapondedt  superior 
does  not  apply  to  the  appellant;  that  there  was  no  evidence  to 
connect  the  board  of  education  with  any  obligation  to  do  anything 
to  this  building  to  put.  it  in  condition,  and  also  that  in  no  case  of 
this  kind  is  the  board  of  education  responsible  for  the  tortious  acts 
of  any  of  its  officers  or  agents.  The  motions  were  denied  and 
exceptions  taken. 
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The  learned  trial  justice  charged  the  jury :  "  If  you  find  that  the 
board  of  education  was  guilty  of  negligence  in  pennitting  the  occu- 
pation of  this  room  by  the  pupils  of  this  school  on  the  27th  of 
May,  1904:,  by  reason  of  the  condition  of  the  ceiling,  and  what  they 
knew  or  ought  to  have  known  as  to  its  condition,  then  the  plaintiff 
is  entitled  to  recover.  The  negligence  which  is  the  basis  of  the 
right  to  recover,  if  any,  is  the  negligence  in  permitting  it  to  bo 
occupied  for  the  purposes  of  a  schoolroom.  Their  own  inspector 
says  that  he  had  inspected  it  two  days  before,  and  every  week  prior 
to  that,  and  he  admitted  that  the  ceiling  would  not  be  expected  to 
fall  unless  it  showed  evident  indications  of  being  about  to  fall  for  a 
considemble  period  before  the  thing  actually  occurred.  In  view  of 
all  the  evidence  in  the  case,  you  must  determine  whether  the  board 
of  education,  remembering  that  it  acts  in  this  matter  by  its  servants, 
knew  or  ought  to  have  known  of  the  probability  of  this  accident, 
and  to  have  closed  the  door  of  that  room  to  the  pupils  on  that  day. 
If  you  find  that  they  were  in  that  respect  negligent,  then  they  are 
liable." 

No  requests  for  additional  instructions  were  made ;  to  so  much 
of  the  charge  as  instructed  the  jury  ''  that  if  the  board  of  education 
is  liable  through  the  acts  of  its  servants  plaintiff  may  recover  "  the 
appellant  excepted. 

These  exceptions  present  the  only  questions  for  our  consideration. 

There  is  sufficient  evidence  in  the  case  warranting  its  submission 
to  the  jury.  It  appeared  from  the  evidence  that  in  1901  an  inspector 
of  appellant  had  ascertained  that  the  building  in  which  this  acci- 
dent occurred  had  sagged  in  the  center,  causing  the  ceilings  to  sag 
and  the  roof  to  expand ;  the  floors  had  sagged  and  the  ceilings 
under  the  floors ;  he  reported  this  condition  to  the  defendant.  Tho 
same  inspector  inspected  the  building  again  in  1903  and  found  the 
ceilings  and  side  walls  were  cracked  ;  the  ceilings  sagged  the  same 
as  in  1901;  the  longitudinal  girders  supporting  a  portion  of  the 
beams  were  deflected  and  twisted,  causing  the  sagging  of  the  parti- 
tions and  cracking  of  the  plaster  of  the  walls  and  ceilings,  and  the 
building  was  apparently  settling  all  the  time.  He  testified  that 
these  conditions  would  cause  the  plaster  of  the  ceilings  at  some  time 
to  fall.  The  walls  supporting  the  roof  had  been  forced  outward  so 
as  to  entirely  break  the  brick  bond  at  the  upper  line  of  the  floor 
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beams,  and  the  rafters  had  spread  so  as  to  break  the  bond  of  the 
brick  work  on  an  entire  Hne.  These  conditions  he  also  reported  to 
the  defendant.  The  principal  of  the  school  had  frequently,  during 
the  year  1903,  made  reports  to  the  appellant  in  reference  to  the 
condition  of  the  building.  In  December  of  that  year  a  portion  of 
the  plaster  in  the  same  room  in  which  plaintiflE  was  injured  had 
fallen,  and  that  fact  he  had  reported  to  the  appellant.  He  testifies 
that  he  had  made  special  efforts  ever  since  he  had  been  there  to  bet- 
ter the  condition  of  the  building,  and  had  reported  several  falls  of 
plaster  from  ceilings  which  had  not  resulted  in  injury  to  pupils; 
iinally,  at  his  particular  request,  as  he  testifies,  '^  to  make  the  whole 
building  safe,"  a  contract  was  made  for  repairs  and  work  was  com- 
menced late  in  the  fall  of  1903,  and  had  not  been  completed  at  the 
time  of  the  accident.  An  inspector  of  repairs  was  present  every  day 
in  charge  of  the  work,  and  the  work  was  in  progress  when  the 
plaintiff  was  injured.  An  inspector  named  Lord  had  inspected  the 
building  in  the  early  part  of  February,  1904,  took  note  of  all  the  bad 
features,  and  found  that  there  were  several  spots  in  the  ceilings  not 
in  good  condition,  and  he  reported  these  to  the  superintendent  of 
school  buildings. 

An  inspector  of  repairs  of  school  building  is  not  named  in  the 
charter  of  the  city  of  New  York.  He  was,  however,  undoubtedly 
employed  or  appointed  and  his  duties  specified  by  the  appellant 
under  the  provisions  of  the  charter  to  which  attention  will  be 
directed  later. 

It  was  a  question  for  the  jury  to  determine  whether  the  appel- 
lant knew  or  ought  to  have  known  that  the  room  in  this  school 
building  was  unsafe  and  its  occupancy  dangerous  by  reason  of  the 
condition  of  its  ceiling ;  whether  a  careful  and  proper  inspection 
and  examination  by  its  inspectors  would  have  given  it  this  knowl- 
edge, and,  if  it  would,  whether  they  were  negligent  in  permitting 
its  occupancy  by  children  during  the  time  repairs  were  in  progress, 
and  the  question  was  properly  submitted  to  them  by  the  trial  jus- 
tice, providing,  of  course,  that  the  appellant  could  be  held  liable 
for  its  negligence  or  the  negligence  of  its  servants  and  employees 
to  whom  it  had  trusted  the  inspection  and  -supervision  of  its 
schoolhouses. 

Did  the  appellant  owe  plaintiff  any  duty  in  respect  to  the  con- 
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dition  of  repair  of  this  sclioolhouse  ?  Section  1055  of  the  Greater 
New  York  charter  (Laws  of  1901,  clmp.  466)  provides  that  the  title 
to  all  property,  real  and  personal,  owned  or  acquired  for  school  or 
edncational  purposes  (except  the  State  Normal  School  at  Jamaica), 
as  well  as  the  title  to  all  property  purchased  for  school  or  educa- 
tional purposes,  whether  derived  from  the  issue  of  bonds  or  raised 
by  taxation,  shall  be  vested  in  the  city  of  New  York,  but  shall  he 
under  the  care  and  control  of  the  board  of  education  for  the  pur- 
poses of  public  education,  recreation  and  other  public  uses  in  said 
city,  and  suits  in  relation  to  such  property  must  be  brought  in  the 
name  of  the  board. 

By  section  1060  the  board  of  education  is  required  to  administer 
all  moneys  appropriated  or  available  for  educational  purposes  in 
said  city. 

Section  1061  vests  in  the  board  the  management  and  control  of 
the  public  schools  and  of  the  public  school  system  of  the  city  subject 
only  to  the  general  statutes  of  the  State  relating  to  public  schools 
and  public  school  instruction  and  to  the  provisions  of  the  charter. 

By  section  1062  the  board  is  given,  for  the  purposes  of  the  char- 
ter, the  powers  and  privileges  of  a  corporation. 

By  section  1067  the  board  is  given  power  to  appoint  and  fix  and 
regulate  within  the  proper  appropriation  the  salaries  and  compen- 
sation of  a  number  of  officers,  including  the  power  to  appoint  a 
"superintendent  of  school  buildings,"  who  is  required  to  be  an 
architect  of  experience,  and  it  may  remove  such  officers  at  any  time 
for  cause. 

Section  1068  gives  such  board  power  to  enact  by-laws,  rules  and 
regnlations  for  the  proper  execution  of  all  duties  devolved  upon  it, 
its  members  and  committees  and  upon  the  several  local  school  boards ; 
for  the  transaction  of  all  business ;  "  for  defining  the  duties  of 
*  *  *  the  superintendent  of  school  buildings"  and  its  other 
subordinates. 

Section  1071  requires  the  board  to  make  provision  for  the 
organization  in  the  various  boroughs  of  such  branches  as  they  may 
deem  necessary  in  the  bureau  of  the  superintendent  of  school 
buildings,  and  to  make  such  provisions  by  its  by-laws  "as  will 
secure  prompt  and  efficient  service  *  *  *  for  the  alteration. 
QUid  repai/r  of  existing  buildings,    *    *    *    and  for  the  execution 
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ai)d  carrying  into  eflEect  of  all  matters  and  things,  authority  for 
which  shall  have  been  granted  hy  tlie  hoardP  The  section  then 
provides :  "  Subject  to  such  by-laws,  the  superintendent  of  .school 
buildings  sliall  l)e  the  executive  officer  of  the  board  in  respect  to  all 
matters  relating  to  the*  bnreaii  of  buildings,  or  in  respect  to  which 
he  is  charged  with  duties  under  the  provisions  of  this  act.  He  shall 
advertise  for  bids  for  the  erection,  alteration  or  repair  of  any  build- 
ing to  be  used  for  educational  purposes  in  The  City  of  i^ew  York 
which  has  heeii  authorized  hy  the  hoard  of  education. "^^ 

Section  1073  authorizes  the  superintendent  of  school  buildings  to 
appoint  a  deputy  for  each  of  the  boroughs  in  the  city,  and,  "  with 
the  authority  of  the  hoard  of  education^  he  may  empower  a  deputy 
su|)erintendent  in  his  place  and  stead  to  execute  all  the  duties  of 
superintendent  and  such  other  duties  as  the  hoard  of  education 
may ^hy  regulation^ prescriheP  The  section  then  provides :  "All 
plans  for  new  school  buildings,  for  additions  to  school  buildings, 
and  for  structural  changes  in  old  buildings,  shall  be  passed  upon  and 
must  be  approved  by  the  superintendent  of  school  buildings,  who 
shall  suhmit  such  plans  to  the  hoard  of  education^  whose  action 
thereon  shall  hefinalP 

Section  1078  requires  the  city  superintendent  of  schools  to  visit 
the  schools  as  often  as  he  can  consistently  with  his  other  duties, 
and  inquire  into  several  matters,  among  which  is  "  the  condition  of 
the  school-houses,"  which  he  is  required  to  report  to  the  board. 
The  same  duty,  under  the  supervision  and  direction  of  the  city 
superintendent,  is  devolved  upon  the  district  superintendents  by 
section  1080.  They  are  required  by  that  section  to  report  the 
results  of  their  inquiry  to  the  city  superintendent,  who  is  by  that 
section  directed  to  transmit  such  parts  of  said  reports  as  he  may  con- 
sider necessary  or  proper  to  the  board  of  education  and  to  the  local 
school  boards  of  the  districts  for  which  the  same  are  made.  Pro- 
vision is  made  by  section  1087  for  the  division  of  the  city  into  local 
school  board  districts  by  the  board  of  education  and  for  the  appoint- 
ment by  the  presidents  of  the  respective  boroughs,  the  designation 
by  the  president  of  the  board  of  education  and  the  assignment  by  the 
city  superintendent  of  schools,  of  local  school  boards,  among  whose 
duties,  as  defined  by  section  1088,  is  that  of  visiting  at  least" once  in 
each  quarter  all  the  sohools  in  their  distriot  and  inspect  the  9amQ  Vk 
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respect  to  "  the  cleanliness,  safety^  warming,  ventilation  and  com- 
fort of  school  premises,"  and  they  are  required  by.  section  1088  to 
"call  the  attention  of  the  board  of  education,  without  delay,  to  every 
matter  requiring  official  action.  *  *  *  They  shall  also  recom- 
mend *  *  *  siuih  repairs  or  alterations  of  school  buildings  as 
tliey  deem  necessary  or  desirable." 

From  these  provisions  it  is  apparent  that  the  appellant  has  the 
possession  and  al>solute  control  and  management  of  all  school  build- 
ings in  the  city  of  New  York  and  is  charged  with  the  duty  of 
repairing  and  keeping  thein  in  proper  repair  and  safe  condition.  It 
appoints,  employs  and  prescribes  the  duties  of  all  subordinates  by 
whom  this  work  and  supervision  is  to  be  done  and  exercised,  estab- 
lishes and  pays  their  compensation  and  is  vested  with  the  power  of 
removal,  which  it  may  at  any  time  exercise  for  cause.  They  are 
under  the  sole  control  of  the  appellant  and  accountable  to  it  for 
the  manner  in  which  their  duties  are  disqjiarged.  Charged  with 
tins  duty  and  possessed  of  these  powers,  the  relation  of  master  and 
servant  exists  between  the  appellant  and  such  of  its  subordinates. 

It  is  the  settled  law  of  this  State  that  in  reference  to  its  system 
of  public  education  tlie  municipal  agencies  of  the  State  act  for  the 
sovereign  and  are  not  accountable  in  damages  for  the  negligent 
manner  in  whicU  they  discharge  their  governmental  duties  or  for 
tlie  manner  in  which  they  carry  on  their  work,  unless  other  duties 
are  also  violated,  but  the  plaintiffs  case  does  not  rest  upon  the 
assumed  governmental  obligation  to  benefit  the  public  by  education 
but  upon  the  local  and  ministerial  duty  resting  upon  the  appellant 
and  all  other  persons  and  corporations  who  possess  and  manage 
property  upon  which  buildings  are  erected  and  maintained,  to  keep 
them  in  such  reasonably  safe  condition  that  persons  exercising  care 
will  not  be  injured  while  in  them  whether  by  necessity  or  invitation. 

The  cases  cited  by  the  learned  counsel  for  the  appellant  establish 
the  well-known  proposition  that  the  city  of  New  York  is  not  liable 
for  the  negligence  of  the  board  of  education,  its  officers  or  employees, 
in  their  management  and  care  of  school  buildings,  but  they  do  not 
sustain  the  contention  that  this  appellant  is  not  liable. 

In  Donovcm  v.  Board  of  Education  of  City  of  N,  Y,  (85  N.  Y. 
117)  it  was  held  that  the  defendant  was  not  liable  because  the  stat- 
utes then  in  force  committed  the  care  and  safekeeping  of  school  prem- 
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ises  to  ward  trustees  to  whom  was  also  given  the  power  to  appoint 
janitors  and  make  repairs.  The  repairs  being  made  at  the  time  of  the 
accident  were  ordered  by  the  ward  trustees  who  employed  the  work- 
men and  had  appointed  the  janitor  of  the  building.  The  negligence 
alleged  was  that  of  the  janitor  or  masons  employed  in  doing  the  work. 
The  defendant  neither  employed  nor  appointed  them  or  had  power 
to  control  or  discharge  them.  They  were  public  oflScers  with  pow- 
ers prescribed  by  the  statutes  which  they  were  then  exercising ;  they 
were  not  the  agents,  servants  or  employees  of  the  defendant,  and 
the  court  held  that  in  making  repairs,  employing  workmen  and 
appointing  janitors  the  ward  trustees  acted  as  independent  public 
ofBcers ;  that  the  relation  of  master  and  servant  did  not  exist 
between  them  and  the  board  of  education  and  for  their  acts  or 
negligence  the  board  was  not  liable. 

In  Brown  v.  City  of  New  York  (32  Misc.  Hep.  571)  the  court 
declared  the  general  rule  that  the  city  is  not  liable  for  the  negli- 
gence of  its  board  of  education  created  by  statute  and  thereby  made 
solely  responsible  for  the  care  and  control  of  school  buildings,  which 
law  was  recognized  by  the  trial  court  in  this  action  and  the  com- 
plaint accordingly  dismissed  as  to  the  defendant  city.  The  same 
distinction  exists  in  Ham  v.  Mayor  (70  N.  Y.  459).  In  neither  of 
these  cases  is  there  any  intimation  that,  upon  the  facts  established  in 
the  case  at  bar,  the  board  of  education  would  not  have  been  liable. 
It  possessed  and  absolutely  controlled  the  school  building  in  wliich 
the  injury  was  received ;  it  was  charged  with  the  duty  of  maintain- 
ing and  keeping  it  in  a  reasonably  safe  and  suitable  condition  and 
free  from  danger  to  those  lawfully  in  it,  and  for  a  failure  to  dis- 
charge this  duty,  or  negligence  in  its  performance  resulting  in  an 
injury  to  a  pupil  attending  school  therein,  free  from  negligence 
himself,  it  is  liable.  {Oalvin  v.  Mayor^  etc,^  of  New  Yor\  112 
N.  Y.  223,  226;  Vincent  v.  City  of  Brooklyn,  31  Hun,  122; 
Briegel  v.  Philadelphia,  135  Penn.  St.  451 ;  Ca/rrington  v.  (7% 
of  St  Louis,  89  Mo.  208.) 

The  judgment  and  order  must  be  affirmed,  with  costs. 

HiRscHBERG,  P.  J.,  and  "Woodward,  J.,  concurred ;  Jenes  and 
Miller,  JJ.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 
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Anna  C.  Morhaed,  as  Administratrix,  etc.,  of  Francis  Louis  Mor- 
HARD,  Deceased,  Respondent,  v.  The  Richmond  Light  and 
Bailroad  Company,  Appellant. 

Second  Department,  March  16,  1906. 

Kegligence  — death  by  electricity  —  defective  transformer  —  evidence 
■af&cient  to  sustain  verdict  for  plaintiff—  when  verdict  not  excessive. 

The  plamtifTs  intestate,  a  man  in  previous  good  health,  was  found  dead  in  the 
cellar  of  bis  house.  On  his  breast  and  feet  were  found  burns  such  as  might 
have  been  caused  by  an  electric  current.  His  clothing  was  burned  in  the  same 
places.  An  incandescent  light  with  defective  insulation  was  found  lighted  in 
the  cellar.  It  was  shown  that  the  defendant  on  its  primary  circuit  employed 
an  alternating  current  of  2,400  volts,  which  entering  a  transformer  affixed  to  a 
pole  in  front  of  the  decedent's  house  was  there  converted  into  a  current  of  120 
volts,  which  latter  current  would  have  been  harmless.  There  was  evidence 
showing  that  for  some  months  prior  to  the  decedent's  death  sparks  had  been 
seen  about  the  transformer,  and  that  on  the  night  in  question  the  transformer 
was  surrounded  by  blue  lights  and  sparks,  and  that  a  buzzing  noise  was  heard. 
It  was  shown  that  after  the  accident  the  transformer  was  found  to  lack  half 
an  inch  of  insulation  on  one  of  the  primary  wires  located  within  nine-sixty - 
fourths  of  an  inch  from  the  casing  thereof,  and  that  a  current  of  2,400  volts 
would  jump  such  interval  to  the  secondary  circuit. 

^e2(/,  that  the  defendant's  negligence  was  properly  submitted  to  the  jury,  and 
that  a  verdict  that  plaintiff's  intestate  was  killed  by  the  breaking  down  of  the 
transformer  which  permitted  the  high  tension  current  to  enter  the  house 
because  of  defendant's  negligence  was  supported  by  the  evidence; 

That  as  the  deceased  was  a  dentist  earning  from  $17,000  to  120,000  yearly,  and 
leaving  a  family  of  young  children,  a  verdict  of  $40,000  was  not  excessive. 

Appeal  by  the  defendant,  The  Eichmond  Light  and  Railroad 
Company,  from  a  judgment  of  tlie  Supreme  Court  in  favor  of  the 
plaintiflF,  entered  in  the  oflBce  of  the  clerk  of  the  county  of  Kings 
on  the  30th  day  of  November,  1904,  upon  the  verdict  of  a  jury  for 
^,000,  and  also  from  an  order  entered  in  said  clerk's  oflSce  on  the 
9th  day  of  December,  1904,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes.  i 

Frank  Harvey  Fields  for  the  appellant. 

Herbert  C.  Smyth  [Millard  F.  Tom/phins  and  P.  11.  Ddehanty 
with  liim  on  the  brief],  for  the  respondent. 
App.  Div.— Vol.  CXI.        23 
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Rich,  J. : 

This  appeal  is  by  the  defendant  from  a  judgment  in  plaintiflPs 
favor  for  $40,000  for  damages  alleged  to  have  been  sustained  in 
consequence  of  the  killing  of  plaintiffs  intestate.  His  death  was 
caused,  it  is  alleged,  by  his  body  coming  in  contact  with  a  2,400 
voltage  current  of  electricity  which  was  negligently  permitted  to 
flow  into  the  residence  of  the  deceased  by  the  defendant.  At  the 
time  of  the  accident* defendant  was  engaged  in  the  business  of  sup- 
plying electricity  to  various  customers  at  GiflEords,  in  the  county  of 
Richmond,  of  whom  the  deceased  was  one.  The  electric  current 
of  2,400  volts  was  delivered  to  a  transformer  placed  upon  a  pole  in 
front  of  his  residence,  by  two  primary  wires  carrying  an  alternating 
cuiTent.  The  office  of  the  transformer  was  to  reduce  the  2,400 
voltage  of  the  primary  circuit  to  120  volts,  and  deliver  this  voltage 
of  120  to  deceased's  residence  over  a  secondary  circuit  consisting 
also  of  two  wires  running  from  the  transformer. 

The  case  was  tried  by  plaintiflE  upon  the  theory  that  the  trans- 
former was  in  an  imperfect  condition,  and  that  because  of  this  con- 
dition a  deadly  voltage  of  electricity  was  ]>ermitted  to  pass  over  the 
pole  of  the  secondary  wire.  Plaintiffs  intestate  was  a  strong  man ; 
he  went  into  his  cellar  in  perfect  health,  and  was  dead  when  found 
lying  upon  the  cellar  floor  about  an  hour  later.  An  electric  lamp, 
suspended  by  an  insulated  cord,  was  lighted.  His  position  wa? 
such  as  to  indicate  that  he  had  fallen  while  engaged  in  lighting  this 
lamp.  It  was  suspended  from  a  nail  in  the  ceiling  to  which  also 
was  attached  a  wire  hanging  down  supporting  a  swinging  shelf. 
There  was  a  burn  between  the  fifth  and  sixth  rib  on  the  left  side  of 
deceased's  body,  and  there  was  also  directly  over  this  a  small  hole 
burned  in  both  the  outer  and  undershirt  worn  by  him  at  the  time. 
Evidence  was  introduced  tending  to  show  that  there  was  a  burn  on 
his  left  foot  and  also  a  burn  in  the  stocking  and  slipper  directly 
over  this  burn. 

The  burden  of  establishing  that  the  accident  was  the  result  of 
defendant's  negligence  and  that  plaintiffs  intestate  was  free  from 
contributory  negligence  was  upon  the  plaintiff,  and  the  verdict 
will  not  be  sustained  unless  plaintiff  has  made  it  appear  with  reason- 
able certainty  that  the  injury  was  inflicted  as  a  result  of  defendant's 
negligence.    A  jury  cannot  be  permitted  to  arrive  at  a  verdict  by 
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speculation  or  guesswork.     {Memies  v.  Interstate  Paving  Go.j  106 
App.  Div.  107.) 

It  appears  that  the  wire  attaclied  to  the  droplight  was  defective 
and  not  properly  insulated  at  the  point  where  it  came  in  contact 
with  the  wire  sustaining  the  swinging  or  hanging  shelf.  This  wir- 
ing was  put  in  the  house  and  maintained  by  the  deceased,  but 
was  only  intended  to  carry  a  voltage  of  120,  which  was  harmless. 
Defendant  contends  that  it  is  more  reasonable  to  suppose  that 
deceased  met  his  death  as  the  result  of  injuries  sustained  by  falling 
from  a  small  box  standing  directly  in  front  of  the  shelf,  and  that  it 
is  at  best  but  a  guess  as  to  whether  his  death  was  caused  by  an  elec- 
tric shock,  or  a  broken  neck,  occasioned  by  the  fall.  If  this  is  cor- 
rect, of  course  the  verdict  cannot  be  sustained.  It  has  been  held 
repeatedly,  and.  is  the  law  of  this  State,  that  where  the  damages 
have  been  inflicted  by  one  of  two  causes,  for  one  of  which  the 
defendant  is  responsible,  and  for  the  other  of  which  he  is  not 
responsible,  the  plaintiff  cannot  succeed,  where  it  is  just  as  probable 
that  the  damage  was  done  by  one  cause  as  by  the  other,  but  is  the 
learned  counsel  correct  as  to  the  conclusion  he  reaches  ?  It  is  true 
that  the  cause  of  death  has  not  been  established  to  an  al)6olute  cer- 
tainty ;  no  autopsy  was  held,  and  Dr.  Hutchinson,  a  witness  called 
by  defendant,  testified  that :  ^'  In  order  to  tell  if  a  man  has  died 
from  electric  shock,  in  the  first  place  an  autopsy  is  necessary  to 
eliminate  absolutely  every  other  cause  of  sudden  death."  Yet  I 
think  the  evidence  predominates  in  favor  of  plaintiffs  theory.  It 
appears  that  on  the  night  of  the  accident,  and  at  different  times  at 
night  antedating  the!  accident,  the  transformer  had  been  observed  to 
have  been  surrounded  by  blue  lights  and  sparkling,  and  that  a  buz- 
zing noito  was  at  times  observed  resembling  rapid  hammering ;  that 
on  the  evening  of  the  accident  a  blue  light  was  observed  where  the 
primary  wires  came  in  contact  with  the  trees.  The  transformer  was 
taken  from  the  pole  by  the  defendant  after  the, accident,  but  was 
produced  upon  the  trial,  and  evidence  is  given  that  it  was  tested 
after  the  accident  and  worked  properly.  It  appeared,  however, 
that  about  one-half  of  an  inch  of  the  insulation  was  gone  off  the 
primary  wire  in  the  transformer  in  one  place,  and  that  this  bare 
wire  was  about  nine-sixty-fourths  of  an  inch  from  the  iron  tmns- 
fonner  case.     The  pole  to  which  this  transformer  was  attached 
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was  wet ;  evidence  was  given  tending  to  show  that  2,400  volts  will 
jump  in  the  open  air  from  one  wire  to  another  two-sevenths  of  an 
inch  away,  and  the  greater  the  voltage  the  greater  distance  the 
voltage  will  jump.  Expert  evidence  was  given  tending  to  show 
that  the  primary  current  got  on  the  secondary  circuit  through  the 
transformer,  and  in  support  of  this  theory  our  attention  is  called  to 
the  fact  that  besides  the  noise  and  blue  light  emanating  from  the 
transformer,  upon  the  night  of  the  accident  blue  lights  were 
observed  on  the  secondary  wire  leading  from  the  transformer  to  the 
house ;  also  that  lights  in  the  house  were  unsteady,  at  times  giving 
a  very  bright  light,  brighter  than  usual,  and  then  that  they  would  go 
out  entirely,  which  indicated,  the  experts  testified,  that  the  wires 
were  instantaneously  short  circuited  and  that  a  ground  might  be 
effected  through  the  wooden  pole  which  was  wet.  Professor  Sever 
testified  that  these  phenomena  indicated  "that  there  was  some 
break  down  in  insulation."  The  learned  counsel  for  the  appellant 
admits  in  his  argument  that  if  "  manifestations  of  electrical  energy, 
as  described  by  the  witnesses,  came  from  the  secondary  circuit, 
there  musfc  have  been  a  high  voltage  current  in  the  secondary  cir- 
cuit." Evidence  was  given  on  the  part  of  plaintiff  that  standing  on 
the  cellar  floor,  in  reaching  up  to  turn  on  the  light,  the  wires  at  the 
point  where  they  were  attached  to  the  shelf  would  touch  over  the 
region  of  deceased's  heart.  His  shirt  showed  a  bum  corresponding 
with  the  apex  of  his  heart,  where  the  burn  on  the  body  was  found. 
Experts  gave  it  as  their  opinion  that  deceased  received  a  shock 
from  a  high  potential  current  of  nearly  if  not  the  entire  electric 
force  of  the  primary  circuit.  It  appears,  however,  that  from  200 
to  220  volts  in  the  secondary  circuit,  upon  both  legs  of  the  circuit, 
would  burn  out  all  lights  in  the  house  because  of  the  high  potential 
force.  The  fact  that  the  lamps  did  not  burn  out  is  explained  by 
an  expert  who  gives  it  as  his  opinion  that  the  voltage  was  con- 
nected with  but  one  leg  of  the  secondary  circuit.  He  says :  *'  The 
deceased  canic  in  contact  with  one  leg  on  the  secondary  circuit,  and 
in  that  way  got  the  entire  voltage  or  very  nearly  the  entire  voltage 
of  the  primary."  He  admits  that  if  the  primary  circuit  had  been 
connected  to  both  legs  of  the  secondary  that  the  fuses  would  have 
blown  or  all  the  lamps  would  have  gone  out.  The  fact  that  the 
lamps  did  not  go  out  is  a  positive  manifestation  that  the  current, 
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tlie  liigh  potential,  did  not  go  on  both  legs  of  the  secondary  circuit. 
"  That  is  also  shown  by  the  fact  that  only  one  of  the  wires',  the 
insolation  of  one  of  the  wires  is  burned  off."  I  must  confess  my 
inability  to  understand  how  there  could  have  been  any  light  in  the 
house  if  the  power  was  not  connected  with  both  legs  unless  this 
great  potential  force  was  instantaneous.  Mr.  Southard  stated : 
"The  fact  that  the  lights  in  the  house  did  not  blow  out  but 
remained  lit  indicated  first  that  the  circuit  fuses  in  the  primary  did 
not  blow  out.  From  the  fact  they  did  not  blow  out  when  this 
occurrence  took  place,  why,  there  was  not  sufficient  amount  of  cur- 
rent drawn  to  blow  the  fuse,  and  also  that  the  application  of  the 
current  was  not  of  long  enough  duration  to  heat  the  fuses  up  suf- 
ficiently to  blow  them.  The  doctor  could  have  only  been  in  con- 
tact a  very  short  space  of  time,  as  indicated  in  the  outer  shirt,  the 
puncture  on  the  outer  shirt,  the  other  shirt,  the  stocking  and  slipper, 
*  *  *  the  burning  there  would  continue  after  the  current  was 
actually  through  going  through  his  body,  due  to  the  fact  that  woolen 
will  smoulder  and  will  burn." 

There  was  sufficient  evidence  to  warrant  the  submission  of  the 
question  of  defendant's  negligence  to  the  jury.  Defendant  main- 
tained this  primary  circuit,  charged  with  an  alternating  current  of 
2,400  volts.  This  was  a  deadly  force  and  it  was  defendant's  duty 
to  exercise  a  high  degree  of  care  to  protect  the  deceased  from  this 
current.  {Caglione  v.  Mt.  Morris  Electric  Light  Co.^  56  App. 
Div.  191.) 

It  appears  that  the  primary  wires  were  in  contact  with  trees,  and 
that  sparks  and  blue  light  were  observed  at  the  transformer  for  some 
months  before  the  accident,  and  yet  no  examination  was  made  of 
the  transformer. 

The  jury  found,  after  a  fair  and  impartial  charge  by  the  learned 
trial  justice,  that  plaintiff's  intestate  was  killed  by  reason  of  a  break- 
ing down  of  the  transformer,  which  permitted  the  high  potential 
force  of  electricity  to  enter  the  house  of  the  deceased  ;  that  this  was 
due  to  the  negligence  of  the  defendant ;  that  deceased  was  free  from 
any  negligence  which  contributed  to  his  death,  and  the  verdict  is 
supported  by  the  evidence.  Deceased  was  thirty-seven  years  of  age 
at  the  time  of  his  death ;  he  was  a  dentist,  and  his  income  from  his 
dental  profession  was  shown  to  have  been  from  $17,000  to  $20,000 
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a  year.  He  left  three  children,  the  eldest  being  eleven  years  of 
age,  "besides  a  posthumous  child  born  six  months  after  his  death. 
We  do  not  think  the  verdict  was  excessive,  under  the  circuinstances. 

The  exceptions  have  been  examined  with  care,  and  we  find  none 
warranting  a  reversal. 

The  judgment  and  order  must,  therefore,  be  affirmed,  with  costs. 

Present  —  Hibsohbbbo,  P.   J.,   Woodwabd,  Jenbs,  Bich  and 

MiLLBB,  JJ. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Thompson-Stabbett  Company,  Appellant,  v.  Bbooklyk  Heights 
Realty  Company,  Respondent. 

Second  Department,  March  16, 1906. 

Mechanic's  lien  —  no  lien  for  tearing  down  buildings  under  contract  to 
erect  other  buildings — no  recovery  on  quantum  meruit  may  be  had  in 
an  action  on  a  mechanic's  lien  when  the  lien  not  established —when 
architect's  certificate  necessary. 

A  builder  under  contract  to  erect  a  building  in  the  place  of  old  buildings  to  be 
demolished  bjr  him,  and  who  has  merely  razed  the  old  buildings  and  reaped  a 
profit  from  the  sale  of  the  materials  to  a  sub -contractor,  but  has  not  in  any 
way  performed  his  contract  ta  build,  except  to  draw  plans,  is  not  entitled  to  a 
mechanic's  lien  on  the  breach  of  the  contract  by  the  owner.  The  demolition 
of  the  old  buildings  is  not  the  perfonnance  of  labor  for  the  "  improvement  of 
real  property"  within  the  meaning  of  the  Lien  Law.  In  an  action  to  foreclose 
such  lien  the  complaint  is  properly  dismissed  and  there  can  be  no  recovery  on 
a  quantum  meruit  under  section  8412  of  the  Code  of  Civil  Procedure,  for  no 
personal  judgment  can  be  had  under  said  section  without  establishing  some 
portion  of  the  lien. 

The  plaintiff  in  such  action  must  fail  when  he  does  not  allege  and  prove  the 
issuance  of  an  architect's  certificate  required  by  the  contract  as  a  condition 
precedent  to  payment. 

Appeal  by  the  plaintiff,  the  Thompson-Starrett  Company,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  Elings  on  the  6th  day  of 
May,  1905,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
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the  Kings  County  Special  Term  dismissing  the  complaint  upon  the 
merits. 

Charles  Z.  Kingsley^  for  the  appellant. 

John  HiU  Morgan^  for  the  respondent.  •• 

Rich,  J. : 

This  is  an  appeal  from  a  judgment  dismissing  the  plaintiffs  com- 
plaint. The  action  was  brought  to  foreclose  a  mechanic's  lien.  The 
defendant  was  the  owner  of  real  property  in  the  borough  of  Brook- 
lyn, upon  which  were  old  buildings.  On  March  9,  1904,  it  entered 
into  a  contract  with  the  plaintiff,  in  which  the  latter  undertook  and 
agreed  to  furnish  all  the  materials  and  perform  all  the  labor  neces- 
sary and  required  for  the  erection  and  completion  of  an  apartment 
hotel  upon  said  premises  for  the  sum  of  $892,500.  Under  the  pro- 
yisions  of  this  contract  the  plaintiff  caused  the  buildings  to  be  torn 
down  and  removed,  receiving  therefor,  from  a  sub-contractor,  $.3,500, 
without  incurring  or  paying  any  expense  in  connection  with  such 
work.  The  contract  was  silent  in  regard  to  the  ownership  of  the 
materials  in  such  buildings  after  demolition,  but  it  was  established 
on  the  trial  that  when  a  building  contract  was  silent  on  such  subject 
all  materials  in  the  buildings  torn  down  belonged  to  the  contractor. 
The  plaintiff  caused  plans  for  the  proposed  new  building  to  be 
made  by  its  employees,  during  the  preparation  of  which  an  engineer, 
in  plaintiffs  employ,  went  to  the  site,  examined  the  buildings  and 
condition  of  the  earth  to  determine  the  weight  and  style  of  the 
foundation  tp  be  constructed,  and  also  examined  a  party  wall 
between  the  old  building  and  an  adjoining  one  that  had  to  be  cared 
for  and  guarded  against  injury  in  excavating  by  plaintiff.  This 
was  done  to  learn  existing  conditions  in  order  to  intelligently  make 
the  required  plans  for  the  new  building.  Aside  from  this  nothing 
was  done  by  the  plaintiff  under  the  provisions  of  the  contract. 

The  defendant  was  required,  when  the  buildings  were  "  razed  to 
the  ground"  to  pay  all  existing  incumbrances  upon  the  property 
and  execute  a  bond  secured  by  a  first  mortgage  thereon,  in  favor  of 
plaintiff  or  any  person  it  might  designate,  in  the  sum  of  $800,000 ; 
to  pay  $50,000  when  the  steel  work  was  erected  to  a  height  of  four 
stories,  and  $42,500  when  all  the  steel  frame  was  up.     The  defend- 
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ant  was  unable  to  perform  its  agreement  to  pay  the  existing  mort- 
gages on  the  property,  and  the  plaintiflE  thereupon  filed  the  mechanic's 
lien,  to  foreclose  which  this  action  was  brought. 

The  memorandum  opinion  of  the  learned  trial  justice  is  as  follows : 
"  Plaintiffs  have  a  claim  against  defendant  for  breach  of  contract, 
but  cannot  foreclose  it  in  tliis  lien  action,  because  the  making 
of  plans  for  building  gives  no  lien.  {Rinn  v.  El.  Power  Co,^  3 
App.  Div.  305.)  The  tearing  down  of  a  building  gives  no  lien ;  in 
this  case  plaintiffs  have  been  more  than  paid  for  that  work.  As 
there  could  not  be  a  lien,  there  can  be  no  personal  judgment. 
{Mowbray  v.  Xevy^  86  App.  Div.  68.)  Judgment  for  defendant, 
with  costs."  In  this  conclusion  we  think  he  was  clearly  right. 
There  is  nothing  in  the  case  under  consideration  tending  to  remove 
it  from  the  principle  declared  in  Rinn  v.  Electric  Power  Co. 
(3  App.  Div.  305)  that  the  simple  preparation  of  plans  and  specifi- 
cations gives  no  right  to  a  lien,  and  is  not  embraced  within  the 
Lien  Law  of  the  State,  with  the  exception  of  the  fact  that  in  order 
to  qualify  himself  for  the  proper  preparation  of  such  plans  plaintifiTs 
engineer  visited  the  premises  and  inspected  the  building,  ground 
and  adjoining  party  wall,  and  the  tearing  down  of  the  buildings, 
which  does  not  constitute  such  an  active  participation  in  the  manual 
functions  of  the  construction  of  a  proposed  building  as  to  take  the 
case  out  of  the  operation  of  such  principle.  There  was  no  construc- 
tion in  fact  of  any  kind ;  the  excavation  for  the  foundation  was  not 
even  done,  consequently  there  was  no  supervision  or  superintendence 
of  construction  ;  all  that  was  done  was  the  preparation  of  the  plans, 
the  tearing  down  of  the  old  buildings  and  removal  of  the  materials 
of  which  they  were  composed.  There  is  an  entire  absence  of  the 
"  concurrence  of  plans  and  superintendence  "  upon  which  liens  were 
sustained  in  the  cases  to  which  our  attention  is  directed. 

The  plaintiff  contends  that  the  demolition  of  the  old  buildings  is 
the  perfornaance  of  labor  for  the  "improvement  of  real  property" 
within  the  meaning  of  the  Mechanics'  Lien  Law  (Laws  of  1897, 
chap.  418,  art.  1),  and  makes  its  lien,  to  the  extent  of  the  value  of 
such  work,  valid  and  enf orcible ;  and  being  valid  in  part  authorizes 
arid  entitles  it  to  a  personal  judgment  for  the  damages  it  has  sus- 
tained by  defendant's  breach  of  contract.  But  this  contention  over- 
looks the  fact  that  for  such  services  the  plaintiff  incurred  no  expense 
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whatever  and  actually  received  $3,500  over  and  above  the  value  of 
Buch  labor.  For  such  work  there  was  nothing  due  it  from  the  defend- 
ant, and  there  being  no  debt  of  the  owner  there  can  be  no  lien  upon  tlie 
owner's  land.  The  contention  of  the  plaintiff  overlooks  the  further 
fact  that  the  statute  referred  to  defines  the  word  "improvement"  as 
being  "  work  done  upon  such  property,  or  materials  furnished,  for 
its  permanent  improvement.^^  The  tearing  down  of  an  old  building 
can  hardly  be  said  to  permanently  improve  the  naked  land.  I  do 
not  think  that  it  was  within  the  intention  of  the  lawmakers  that 
such  work  should  give  the  person  performing  it  a  lien,  and  such  a 
construction  of  the  statute  is  not  warranted.  While  the  plaintiff 
may  have  a  cause  of  action  against  the  defendant  for  a  breach  of 
contract,  and  be  entitled  in  such  action  to  recover  the  damages  it 
has  sustained,  such  cause  of  action  furnishes  no  basis  for  a  lien  and 
gives  no  right  of  recovery  in  this  action. 

The  appellant  also  urges  that  it  was  entitled  to  recover  in  this 
action  upon  a  quantuin  meruit^  its  complaint  alleging  the  existence 
and  breach  of  a  contract  by  defendant,  witliout  fault  on  its  part, 
and  that  the  reasonable  cost  and  value  of  the  labor  done  and  per- 
formed by  it  was  $2,500.  In  support  of  this  contention  section  3412 
of  the  Code  of  Civil  Procedure  and  Shirk  v.  Brodkfield  (77  App. 
Div.  295) ;  Boyd  v.  VaU  (84  id.  414),  and  Baumann  v.  Manhattan 
Consumers^  Brewir^g  Co,  (97  id.  470)  are  cited. 

There  is  no  question  of  the  correctness  of  the  principle  declared 
in  these  cases,  but  it  is  not  applicable  to  the  case  at  bar,  for  the 
reason  that  before  it  could  avail  the  plaintiff  it  mqst  have  been 
established  that  some  portion  of  the  lien  sought  to  be  enforced  was 
valid  and  enforcible,  in  which  event  a  personal  judgment  for  the 
balance  due  and  unpaid  might  properly  have  been  rendered,  and  the 
case  is  barren  of  such  evidence.  This  court  has  held  that  where  no 
valid  lien  is  acquired  a  personal  judgment  is  not  authorized  by  the 
section  of  the  Code  cited.  {Mowhray  v.  Levy^  85  App.  Div.  68.) 
If  a  personal  judgment  is  not  authorized  there  could  be  no  recovery 
upon  a  quantum,  m,eruit.  Were  this  not  so  the  right  to  such  recov- 
ery, given  by  section  3412  of  the  Code  of  Civil  Procedure,  is 
expressly  limited  to  such  sums  as  are  due  plaintiff,  "or  which  he 
might  recover  in  an  action  on  a  contract  against  any  party  to  the 
action."    Here  again  the  plaintiff  is  confronted  by  an  unsurmount- 
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able  obstacle,  for  it  failed  to  allege  or  prove  upou  the  trial  that  it 
obtained  of  the  architect  the  certificate  required  in  the  contract  ae 
a  condition  precedent  to  a  right  of  payment,  or  that  such  certificate 
was  reasonably  withheld.  The  evidence,  therefore,  fails  to  establish 
that  there  was  anything  due  from  the  defendant  when  the  lien 
was  filed,  and  the  provisions  of  section  3412  of  the  Code  of  Civil 
Procedure  do  not  aid  or  sustain  plaintiffs  contention. 

No  errors  appear  that  would  justify  reversal,  and  the  judgment 
must  be  affirmed,  with  costs. 

Hirschbebg,  p.  J.,  Jenks,  Hooker  and  Miller,  JJ.,  concurred. 

Judgment  aflirmed,  with  costs. 


Annie  Stevens,  Respondent,  v.  The  City  of  New  York,  Appellant 
Second  Department,  March  9,  1906. 

Landlord  and  tenant — action  for  use  and  occupation  after  notice  to 
vacate  —  when  recovery  limited  to  rental  stated  in  lease. 

When  a  tenant,  after  notice  to  vacate,  holds  over,  the  landlord  may  treat  bim  as 
a  trespasser,  or  as  a  tenant  for  another  year  under  the  lease. 

When  a  complaint  in  an  action  for  use  and  occupation  alleges  that  the  tenant 
after  such  notice  to  vacate  *'  by  and  with  the  consent  of  the  plaintiff  used  and 
occupied  said  premises,"  an  election  to  treat  the  defendant  as  a  tenant  is 
shown,  and  the  recovery  is  limited  to  the  rental  stated  in  the  lease. 

When  a  complaint  is  framed  for  use  and  occupation  with  the  consent  of  the  land- 
lord, without  reference  to  section  200  of  the  Real  Property  Law,  said  section  is 
not  available  In  the  action. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
Brooklyn,  in  favor  of  the  plaintiff,  entered  in  the  office  of  tlie  clerk 
of  said  court  on  the  3d  day  of  April,  1905. 

James  I),  Bell  [Jerome  W.  Coomis  with  him  on  the  brief],  for 
the  appellant. 

Brussel  <&  Beehe^  for  the  respondent. 

Miller,  J. : 

On  the  1st  day  of  January,  1898,  the  defendant  entered  into 
possession  of  certain  premises   as  lessee  of  the  plaintiff  under  a 
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written  lease  for  the  term  of  two  years  at  the  stipulated  annual 
rental  of  $100,  and  continued  in  possession  under  yearly  renewals 
until  January  1, 1904.  In  December,  1903,  tlie  plaintiff  gave  the 
defendant  written  notice  to  vacate  on  January  1,  1904.  Nothing 
farther  appears  to  have  been  done,  the  defendant  continued  in 
possession,  and  this  action  is  brought  for  use  and  occupation  for  the 
year  1904,  the  plainti£E  alleging  in  the  complaint  that ''  the  defend- 
ant by  and  with  the  consent  of  the  plaintiff  used  and  occupied  said 
premises,"  and  the  plaintiff  has  a  judgment  for  $250  based  upon 
proof  of  the  rental  value  of  the  premises,  although  the  defendant, 
while  conceding  its  liability  to  the  extent  of  $100,  insisted  upon  the 
trial,  as  it  now  insists,  that  said  sum  stipulated  in  the  lease  was  the 
measure  of  the  recovery,  and  this  appeal  presents  the  single  ques- 
tion whetlier  the  landlord  who  consents  to  the  tenant  holding  over 
after  the  expiration  of  his  term  can  recover  more  than  the  sum 
stipulated  in  the  lease.  Under  the  circumstances  disclosed  the  plain- 
tiff had  the  option  to  treat  the  defendant  as  a  trespasser  or  as  a 
tenant  for  another  year  upon  the  terms  of  the  prior  lease.  {Schuyler 
V.  Smithj  51  N.  Y.  809.)  This  proposition  is  so  firtnly  established 
that  it  is  useless  to  multiply  authorities.  The  plaintiff  did  not  treat 
the  defendant  as  a  trespasser,  but  consented  to  the  holding  over. 
The  lease,  therefore,  must  determine  this  controversy. 

The  respondent  is  not  aided  by  resort  to  section  200  of  the  Eeal 
Property  Law  (Laws  of  1896,  chap.  547).  Without  considering 
all  of  the  reasons  why  this  statute  has  no  application  to  the  present 
controversy,  it  is  sufficient  to  say  that  the  complaint  is  framed  for 
use  and  occupation  without  reference  to  the  statute,  and  that  there 
is  no  proof  that  the  holding  over  was  willful  within  the  meaning  of  . 
the  statute,  while  the  complaint  expressly  alleges  that  it  was  with 
the  consent  of  the  plaintiff. 

The  judgment  of  the  Municipal  Court  must  be  modified  by 
deducting  therefrom  the  sum  of  $150,  and  as  thus  modified  affirmed, 
without  costs. 

HiBsoHBERG,  P.  J.,  WooDWABD,  Gatnob  and  BlOH,  JJ., 
ooncurred. 

Judgment  of  the  Municipal  Court  modified  by  deducting  there- 
from the  sum  of  $150,  and  as  thus  modified  affirmed,  without  costs. 
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Charles  H.  Ebbets  and  Berthe  C.  Carruthers,  Composing  the 
Firm  of  Ebbets  &  Carruthers,  Respondents,  v.  The  City  of 
New  York,  Appellant. 

Second  Department,  March  9,  1906. 

Trespass  —  ixijory  to  property  by  water  from  sewer  —  role  of  liability 
of  municipality  stated  —  negligence  must  be  shown. 

In  an  action  to  recover  damages  for  injury  to  property  caused  by  water  backing 
up  through  drains  from  a  sewer  during  an  unusual  rainfall, 

Heldf  that  different  conditions  require  the  application  of  different  principles  in 
so-called  sewer  cases; 

That  the  following  rules  as  to  municipal  liability  arc  established  : 

The  duty  of  providing  sewerage  and  drainage  is  qtiasi-j\idicia,\  apd  in  determin- 
ing the  necessity,  location,  capacity,  etc.,  the  officers  upon  whom  the  duty  is 
imposed  are  required  to  exercise  judgment  and  discretion,  and  no  action  lies 
at  the  instance  of  an  individual  for  damages  based  upon  either  a  failure  to  act 
or  an  error  of  judgment  in  acting;  this  principle,  however,  cannot  be  extended 
so  as  to  grant  immunity  to  municipalities  for  acts  which  result  in  the  invasion 
of  private  property  or  the  creation  of  public  or  private  nuisances,  and  for  a 
trespass  or  a  nuisance  committed  by  it  such  municipality  must  respond  the 
same  as  any  individual. 

Edd,  further,  that  in  such  action  the  plaintiff  cannot  recover  without  some 
proof  to  sustain  a  finding  of  negligence  on  the  part  of  the  defendant,  and  the 
fact  that  traps  might  have  been  used  which  would  have  prevented  the  back- 
ing up  of  water  under  such  unusual  circumstances,  did  not  show  the  negli- 
gence of  the  defendant,  but,  if  anything,  showed  the  negligence  of  the  plaintiff. 

Appeal  by  the  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  the  Municipal  Court  of  the  city  of  New  York,  borough  of 
Brooklyn,  in  favor  of  the  plaintiffs,  entered  in  the  oflSce  of  the  clerk 
of  said  court  on  the  17tli  day  of  March,  1905. 

James  D.  Bell  [James  T,  G^NeUX  with  him  on  the  brief],  for  the 
appellant. 

Frank  B.  York^  for  the  respondents. 

Miller,  J. : 

The  plaintiffs  have  recovered  a  judgment  tor  injuries  to  property 
resulting  from  the  flooding  of  their  cellar  caused  by  water  backing 
up  from  the  sewer  through  the  house  connections  and  into  the  eel- 
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lar  throngli  open  drains  imbedded  in  the  floor  and  supplied  with 
traps  to  prevent  tlie  entrance  of  foul  air,  but  not  of  water,  although 
traps  which  would  have  made  the  entrance  of  water  impossible  were 
practicable  and  in  use.  It  does  not  clearly  appear  what  the  relative 
levels  of  the  sewer  and  the  drains  were,  but  it  is  fairly  inferable  that 
the  drains  were  nearly  on  a  level  with  the  sewer,  as  one  witness  for 
the  plaintiffs  describes  the  drains  as  being  of  a  "  very  low  elevation." 
A  rain  storm  had  been  in  progress  and  during  seven  hours  there 
had  been  a  total  rainfall  of  two  and  ninety-seven  one-hundredths 
inches,  and  at  one  time  during  the  morning  when  the  flooding 
appears  to  have  occurred  rain  fell  at  the  rate  of  four  inches  per 
hoar.  The  sewer  in  question  drained  an  area  of  about  three  and 
six-tenths  acres  and  had  a  capacity  of  one  inch  of  rainfall  per  hour, 
and  it  was  claimed  that  this  would  accommodate  a  rainfall  of  two 
inches  per  hour,  it  being  explained  that  the  other  inch  would  be  dis- 
posed of  by  evaporation  and  percolation.  It  was  not  claimed  that 
the  defendant  had  negligently  suffered  an  obstruction  to  exist  in  the 
sewer,  but  the  plaintiffs'  theory  appears  to  have  been  that  the 
defendant  was  negligent  in  not  having  provided  a  sewer  of  sufficient 
capacity  to  provide  for  such  a  rainfall  as  occurred  without  causing 
the  water  to  back  up  through  the  house  connection  into  the  plain- 
tiffs' premises  in  the  manner  in  which  it  did.  It  is  <5laimed  that 
upon  one  prior  occasion  there  hdd  been  a  slight  overflow  from  thd 
drains  in  the  plaintiffs'  cellar,  but  not  of  sufficient  amount  to  cause 
any  damage,  and  it  is  not  claimed  that  the  defendant  had  any  notice 
or  knowledge  thereof* 

Different  conditions  require  the  application  of  different  principles 
in  these  so-called  sewer  cases,  and  the  following  propositions  may 
be  stated  as  firmly  established  by  authority :  The  duty  of  providing 
sewerage  and  drainage  is  quasi-judicia],  and  in  determining  the 
necessity,  location,  capacity,  etc.,  the  officers  upon  whom  the  duty 
is  imposed  are  required  to  exercise  judgment  and  discretion,  and  no 
action  lies  at  the  instance  of  an  individual  for  damages  based  upon 
either  a  failure  to  act  or  an  error  of  judgment  in  acting  (  Wilson  v. 
Mayor^  etc.j  of  New  York^  1  Den.  595 ;  MilU  v.  City  of  Brook- 
lyn^ 32  N.  Y.  489 ;  Lynch  v.  Mayor^  76  id.  60) ;  this  principle, 
however,  cannot  be  extended  so  as  to  grant  immunity  to  munici- 
palities for  acts  which  result  in  the  invasion  of  private  property  or 
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the  creation  of  public  or  private  nuifiances,  and  for  a  trespass  or  a 
nuisance  committed  by  it  such  municipality  must  respond  the  same 
as  any  individual  {Seifert  v.  City  of  Brooldyn^  101  N.  T.  136,  con- 
taining a  careful  review  of  the  authorities  by  Kuoeb,  Ch.  J. ;  Clark 
V.  City  of  Rochester^  48  Hun,  271 ;  Magee  v.  City  of  BrooJdyn^ 
18  App.  Div.  22 ;  ByrriesY.  City  of  Cohoes^  67  N.  Y.  204 ;  AhrefM 
V.  City  of  liocJiester^  97  App.  Div.  480) ;  having  determined  upon 
a  plan  the  municipality  then  becomes  liable  for  negligence  either  in 
construction  or  in  care  and  maintenance.  {Mayor^  etc.j  of  City  of 
New  York  v.  Furze^  3  Hill,  612 ;  Barton  v.  City  of  Syracuse,  36 
N.  Y.  64;  McCarthy  v.  City  of  Syracuse,  46  id.  194;  Smith  v. 
Mayor,  66  id.  295.)  It  seems  clear  that  the  rule  applicable  to  the 
case  at  bar  is  that  stated  in  Smith  v.  Mayor  {mprd),  and  that  in  the 
absence  of  some  proof  to  support  a  finding  of  negligence  the  plain- 
tiffs cannot  succeed.  This  is  not  a  case  where  the  mere  happening 
of  the  event  cast  the  burden  of  explanation  upon  the  defendant. 
Obviously  under  normal  conditions  there  will  be  times  when  some 
backing  up  of  water  in  the  sewers  will  occur,  and  the  mere  fact  that 
an  overflow  occurs  from  a  drain  not  equipped  with  a  proper  trap,  on 
nearly  the  same  level  as  the  sewer,  during  an  unusual  rain  storm,  is 
not  sufficient  to  cast  the  burden  on  the  defendant  of  disproving  anj 
negligence  on  its  part ;  instead  it  tends  to  establish  negligence  on 
the  part  of  the  plaintiffs  in  thus  constructing  a  drain.  We  may 
assume  that  the  defendant  is  required  to  exercise  ordinary  care  to 
guard  against  an  overflow  from  sewers  through  house  connections, 
and  yet  the  law  is  not  so  unreasonable  as  to  impose  a  liability  in  a 
case  disclosing  fault  on  the  part  of  the  plaintiffs  but  none  on  the 
part  of  the  defendant. 

The  judgment  of  the  Municipal  Court  should  be  reversed  and  a 
new  trial  ordered,  costs  to  abide  the  event. 

HiRscHBERG,  P.  J.,  Jenks,  Hookeb  and  Rich,  JJ.,  concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered^ 
costs  to  abide  the  event 
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Kate  M.  Wadleigh,  Respondeirt,  v.  Thomas  P.  "Wadleigh  and 
Eloisb  Wadleigh,  Appellants. 

Second  Department,  March  9,  1906. 

Creditor's  bill  —  failure  to  show  conveyance  to  be  fraudulent  —  evidence 
—  when  deposition  of  g^^antor  inadmissible  against  grantee. 

In  an  action  by  a  divorced  wife,  who  has  been  awarded  alimony,  to  set  aside  a 
conveyance  by  her  former  husband  to  his  second  wife  as  in  fraud  of  his  cred- 
itors,  there  is  a  total  failure  to  prove  fraudulent  intent  when  the  plaintiff 
merely  shows  that  her  execution  was  returned  unsatisfied,  and  that  the  con- 
veyance  was  on  the  consideration  of  "one  dollar,  and  other  valuable  considera- 
tions "  The  mere  fact  of  a  conveyance  to  his  wife  made  by  a  man  who  is  in 
debt,  does  not  of  itself  establish  fraud.  There  are  two  essential  elements 
necessary  to  fravid-.  The  insolvency  of  the  grantor  and  the  voluntary  character 
of  th3  conveyance.  When  insolvency  is  established  the  burden  is  on  the 
grantee  to  show  consideration.  When  both  insolvency  and  want  of  considera- 
tion are  shown,  the  fraud  is  established. 

The  use  of  the  words  "  other  valuable  considerations  "  is  not  an  admission  that 
ttie  consideration  was  nominal. 

The  return  of  an  execution  unsatisfied  a  year  after  the  conveyance  does  not 
establish  insolvency  at  the  time  of  such  conveyance. 

Insolvency  and  indebtedness  distinguished. 

The  deposition  of  the  grantor  on  supplementary  proceedings  held  after  the  con- 
veyance is  not  admissible  against  the  grantee. 

Appeal  by  the  defendants,  Thomas  P.  "Wadleigh  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  "Westchester  on 
the  17th  day  of  March,  1905,  upon  the  decision  of  the  court  ren- 
dered after  a  trial  at  the  Westchester  Special  Term. 

Eenry  B,  Ketcham^  for  the  appellants. 

A,  Pa/rher  Nevin  [Henry  Hutgers  Conger  with  him  on  the  brief], 
for  the  respondent. 

Miller,  J. : 

Plaintiff  has  a  judgment  adjudging  that  a  certain  deed  of  real 
property  from  the  defendant  Thomas  P.  Wadleigh  to  the  defend- 
ant Eloise  Wadleigh  was  made  with  intent  to  hinder,  delay  and 
defraud  the  creditors  of  said  defendant  Thomas  P.  Wadleigh,  which 
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the  appellant  Eloise  Wadleigh  insists  is  not  sustained  by  any  evi- 
dence competent  as  against  her. .  The  deed  was  made  Jane  29, 

1903,  and  contains  a  recital  of  a  consideration  "of  the  sum  of  one 
dollar,  and  other  valuable  considerations."  The  plaintiffs  judg- 
ment, which  is  the  foundation  of  this  action,  was  rendered  May  17, 

1904,  in  an  action  commenced  November  24,  1903,  upon  which  an 
execution  was  issued,  and  on  May  24,  1904,  returned  unsatisfied 
except  in  the  sum  of  fifteen  dollars.  The  judgment  was  for  alimony 
awarded  the  plaintiff,  formerly  the  wife  of  the  defendant  Thomas 
P.  Wadleigh,  by  a  Massachusetts  decree  of  divorce  granted  May  16, 
1894,  which  had  been  complied  with  by  said  defendant  Thomas  P. 
Wadleigh  until  August,  1897.  It  hardly  seems  necessary  to  argue 
that  fraud  cannot  be  predicated  upon  the  foregoing  facts,  and  there 
are  no  others  proven  by  evidence  admitted  against  said  appellant 
Eloise  Wadleigh.  The  mere  fact  of  a  conveyance  by  a  husband, 
who  is  indebted,  to  his  wife  is  not  and  never  was  suflScient  to  estab- 
lish fraud.  Two  essential  elements*-  are  lacking,  the  insolvency  of 
the  grantor  and  the  voluntary  character  of  the  conveyance.  If  the 
fact  of  insolvency  had  been  established  it  would  then  have  been 
incumbent  upon  the  appellant  to  prove  that  the  conveyance  was 
founded  upon  a  good  consideration,  and  tltat  she  had  no  knowledge 
of  her  grantor's  intent  to  defraud  {Starin  v.  Kelly ^  88  N.  Y.  418; 
Billings  v.  liussellj  101  id.  226 ;  Bailey  v.  Franaioli^  101  App. 
Div.  140) ;  a  fortiori  if  both  insolvency  and  want  of  consideration 
for  the  transfer  had  been  proven,  the  plaintiff's  case  would  have  been 
conclusively  established,  but  there  is  no  evidenee  tending  to  estab- 
lish either  of  said  facts.  The  recital  in  the  deed  cannot  be  relied 
upon  to  show  want  of  consideration,  because  the  use  of  the  words 
"  other  valuable  considerations  "  cannot  be  construed  as  an  admission 
that  the  consideration  was  purely  nominal,  and  the  entire  recital, 
and  not  a  part  on'y,  must  be  considered.  The  return  of  an  execu- 
tion partly  unsatisfied  a  year  after  the  conveyance  does  not  tend  to 
establish  insolvency  at  the  time  of  the  conveyance  in  the  absence  of 
any  other  facts.  {Kain  y,  Larkin^  131  N.  Y.  300.)  The  deposition 
of  the  defendant  Thomas  P.  Wadleigh,  taken  in  proceedings  sup- 
plementary to  execution,  was  offered  in  evidence,  but  upon  the 
objection  of  the  defendant  Eloise  Wadleigh  was  received  by  the 
court  as  against  said  defendant  Thomas  P.  Wadleigh  only,  and  it  is 
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urged  that  tliis  evidence  tends  to  establish  that  the  conveyance  was 
vohmtary  and  that  said  Thomas  P.  Wadleigh  was  insolvent  at  the 
time  and  actnally  made  it  with  intent  to  hinder,  delay  and  defraud 
the  plaintiff,  and  it  is  argued  that  the  fraudulent  intent  of  the 
grantor  being  proven,  the  burden  was  then  cast  upon  the  appellant 
Eloise  "Wadleigh  to  show  the  good  faith  of  the  transaction,  within 
the  authority  of  Starin  v.  Kelly  {supra) ;  but  that  case  has  no  appli- 
cation to  the  facts  of  the  case  at  bar.  The  proof  of  the  fraudulent 
intent  of  the  grantor,  which  will  cast  the  burden  on  the  grantee, 
must  be  supplied  by  evidence  competent  as  against  said  grantee. 
The  rule  requiring  a  defehdant  to  overcome  presumptions  arising 
from  certain  facts  does  not  relieve  the  plaintiff  from  proving  the 
facts  warranting  the  presumption  by  competent  evidence,  nor  impose 
upon  the  defendant  the  burden  of  disproving  allegations  having  no 
support  whatever  in  the  plaintiff's  case.  Every  fact  which  the  plain- 
tiff must  establish  must  be  proven  by  evidence  competent  as  against 
the  defendant  sought  to  be  charged,  and  the  declarations  of  an  alleged 
fraudulent  grantor,  made  long  after  the  conveyance,  are  not  com- 
petent as  against  his  grantee  to  prove  either  intent,  insolvency  or 
want  of  consideration.  Authority  hardly  seems  necessary  for  this 
proposition,  but  it  is  abundant.  {Cuyler  v.  McCartney^  40  N.  Y. 
221 ;  TiUon  v.  TerwilUger,  56  id.  273 ;  Burnham  v.  Brennan^  74 
id.  597;  Coyne  v.  Weaver^  84  id.  386;  Kain  v.  Larkin^  supra; 
Lent  V.  Shear^  160  N.  Y.  462.)  The  learned  trial  court  was  right 
in  receiving  this  deposition  only  as  against  the  defendant  making  it, 
and  the  case  of  said  appellant  Eloise  Wadleigh  must  be  considered 
as  though  it  were  entirely  stricken  from  the  record.  There  is  no 
proof  tending  to  show  that  said  appellant  had  knowledge  of  any 
fact  which  should  have  incited  a  suspicion  in  her  mind  of  a  fraudu- 
lent intent  on  the  part  of  her  grantor.  It  does  not  even  appear 
that  she  knew  of  the  former  marriage,  let  alone  the  decree  of 
divorce  and  judgment  for  alimony ;  and  in  the  absence  of  direct 
evidence  tending  to  prove  facts  within  her  knowledge  indicating 
fraudulent  intent  on  the  part  of  her  grantor,  the  plaintiff  cannot 
cast  the  burden  of  explanation  upon  her  without  some  evidence 
tending  to  show  his  insolvency.  Even  if  we  were  to  assume, 
as  we  cannot,  that  the  conveyance  was  voluntary,  the  mere  fact 
App.  Div.— Vol.  CXI.        24 
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that  the  plaintiff  was  a  ereditor  at  the  time  is  not  sufficient  to 
avoid  it.  {Kain  v.  Larkin^  supra,)  There  is  a  marked  distinction 
between  indebtedness  and  insolvency.  Tliere  is  no  rule  whjch  pre- 
vents a  person  from  making  such  disposition  of  his  property  as  he 
chooses,  so  long  as  he  retains  sufficient  to  satisfy  his  creditors,  and 
whatever  may  have  been  the  rule  declared  by  the  earlier  decisions, 
it  seems  clear  that  the  rule  as  now  settled  in  this  State  casts  the 
onus  on  the  person  assailing  the  deed  of  proving  the  insolvency  of 
tlie  grantor.  Such  is  the  rule  declared  in  Kain  v.  Zarkin  {supra) 
by  Eabl,  Ch.  J.,  speaking  for  the  entire  court  after  a-  careful  dis- 
cussion of  the  subject  and  review  of  authorities.  A  slightly  later 
case  {Smith  v.  Heid^  134  N.  Y.  568)  seems  to  conflict  with  ITain  v. 
Zarkin,  and  announces  the  rule  ^^  that  a  voluntary  conveyance  by 
one  indebted  at  the  time  is  presumptively  fraudulent."  The  case 
of  ITain  v.  Zarkin  is  not  referred  to  in  the  prevailing  opinion  in 
Smith  V.  Heidy  and  in  the  latter  case  the  rule  announced  was 
assumed  to  have  been  settled  by  cases  which  turned  upon  the  ques- 
tion whether  the  grantor  did  in  fact  liave  sufficient  property  remain- 
ing to  pay  his  debts.  While  the  apparent  conflict  between  Smith 
V.  lieid  and  Kain  v.  Zarkin  does  not  appear  to  have  been  settled 
by  the  Court  of  Appeals,  ITain  v.  Zarkin  has  been  followed  by 
numerous  cases,  both  in  this  and  the  first  department  of  this  court. 
{Zewis  V.  Boardmany  78  App.  Div.  394;  Ouy  v.  Craighead^  40  id. 
260.)  Accepting  ITain  v.  Zarkin  as  authority,  it  seems  clear  that 
on  no  possible  theory  can  the  plaintiff  be  held  to  have  made  a  case 
putting  the  appellant  Eloise  Wadleigh  to  her  proof. 

'  As  to  the  appellant  Eloise  Wadleigh  the  judgment  must,  there- 
fore, be  reversed  and  a  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 

HiRscHBEEQ,  P.  J.,  WooDWARD,  Gaynob  and  EiOH,  J  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  final 
award  of  costs. 
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MoRBis  RosBNFBLDj  Respondent,  v.  Central  Vermont  Railway 
Company,  Appellant. 

Second  Department,  March  9,  1906. 

Oommon  carrier  —  no  recovery  on  common-law  liability  of  carrier  under 
complaint  setting  out  breach  of  express  contract — recovery  for  tort 
not  proper  under  complaint  on  contract — failure  to  show  conversion. 

A  plaintiff  suing  for  the  breach  of  an  express  contract  of  a  carrier  to  carry  and 
deliver  goods,  who  fails  to  prove  said  contract,  cannot  recover  on  the  common- 
law  liability  of  the  carrier  when  such  issue  is  not  within  the  pleadings. 

A  defendant  is  not  required  to  meet  trial  Issues  not  presented. 

The  failure  to  prove  the  contract  alleged  is  not  a  mere  variance  which  allows  a 
judgment  based  on  the  common-law  liability  of  the  carrier  when  no  motion  to 
amend  is  made  at  trial. 

Such  complaint  setting  out  the  breach  of  an  express  contract  to  carry  does  not 
authorize  a  judgment  in  tort  under  an  allegation  that  "  the  defendant  appro- 
priated the  said  case  of  goods  to  its  own  use  and  benefit  in  disregard  of  the 
said  agreement,"  ,when  there  is  no  proof  of  such  conversion.  Non-delivery 
without  proof  of  wrongful  disposition  or  withholding  of  property  does  not 
establish  conversion.  \ 

Appeal  by  the  defendant,  the  Central  Vermont  Railway  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  Queens 
on  the  15th  day  of  December,  1904,  upon  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  15th  day  of 
December,  1904,  denying  the  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Martin  S.  Zt/nch,  for  the  appellant. 

Abraham  B.  SchZeimer^  for  the  respondent. 

MttLER,  J. : 

The  plaintiff  has  recovered  a  judgment  for  the  failure  of  the 
defendant,  a  common  carrier,  to  deliver  a  case  of  goods  to  the  con- 
signee at  the  point  of  destination,  and  the  appellant  insists  that 
although  timely  objection  was  made  a  recovery  was  allowed  to  its 
prejudice  upon  a  cause  of  action  not  alleged.  The  complaint,  as 
limited  by  the  bill  of  particulars,  alleges  the  breach  of  an  express 
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contract  made  by  the  defendant  in  the  city  of  Chicago  to  safely 
carry  said  case  of  goods  and  deliver  it  to  the  consignee  at  Mont- 
ville,  Conn.,  and  in  default  thereof  to  pay  its  valne,  pursuant  to 
which  the  plaintiflE  as  owner  is  alleged  to  have  delivered  the  same 
to  the  defendant.  No  proof  whatever  was  oflEered  of  any  express 
contract  made  by  the  defendant  at  Chicago  or  elsewhere,  nor  of  the 
delivery  of  the  goods  to  the  defendant  at  Chicago,  and  it  appeared 
without  dispute  that  the  defendant  maintained  no  office  in  Chicago, 
had  no  agents  or  servants  there,  and  that  its  line  extended  simply 
from  New  London,  Gonn.,  to  St.  Johns,  Quebec.  The  plaintiff 
testified  that  he  delivered  the  goods  at  the  Union  Line  depot  in 
Chicago  (evidently  meaning  the  Star  Union  Line)  to  a  man  on 
whose  cap  were  the  words  "Central  Vermont  Railroad  Com- 
pany." In  view  of  the  undisputed  evidence,  this  statement,  even 
if  true,  was  not  sufficient  to  establish  the  agency  of  such  person.  It 
appeared  that  the  Pennsylvania  railroad  controlled  the  f i-eight  of 
said  "Star  Union  Line,"  and  it  is  undisputed  that  the  goods,  if 
shipped  at  all,  must  have  been  shipped  via  the  Pennsylvania  rail- 
road from  Chicago  to  New  York,  and  the  New  York,  New 
Haven  and  Hartford  railroad  from  New  York  to  New  London, 
from  which  point  the  defendant  became  the  forwarder.  The 
defendant  received  from  the  New  York,  New  Haven  and  Hartford 
railroad  at  New  London  a  quantity  of  goods  consigned  to  one  M. 
Winaker,  Montville,  Conn.,  and  delivered  the  same  to  the  plain- 
tiff at  said  point  of  destinatipn,  but  the  defendant  denied  that  the 
case,  which  the  plaintiff  claimed  was  contained  in  said  shipment, 
was  ever  received  by  it.  The  plaintiff  sought  to  establish  the  fact 
of  possession  of  the  goods  in  the  defendant  by  his  own  testimony 
to  the  effect  that  he^saw  the  case  in  a  car  at  the  defendant's  station 
at  Montville,  and  by  alleged  admissions  contained  in  a  certain 
expense  bill  given  by  the  defendant's  agent  at  Montville  to  the 
plaintiff.  A  portion  of  this  evidence  was  objected  to  as  contrary  to 
the  contract  set  forth  in  the  pleadings  and  bill  of  particulars.  The 
defendant's  attorney  stated  in  effect  during  the  trial  that  he  had 
prepared  to  meet  only  the  cause  of  action  alleged,  and  moved,  both 
at  the  close  of  the  plaintiff's  case  and  of  the  entire  evidence,  for  a 
dismissal  on  the  ground  that  the  cause  of  action  set  forth  in  the 
complaint  and  bill  of  particulars  had  not  been  proved.    It  most  be 
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manifest  that  the  plaintiff  was  permitted  to  recover  upon  the  liability 
wliich  the  defendant  afisnmed  as  forwarder,  whereas  the  complaint 
had  distinctlj  alleged  an  express  contract  made  by  the  defendant  as 
initial  carrier.  While  the  respondent  practically  concedes  that  the 
complaint  does  set  forth  a  cause  of  action  for  breach  of  such  express 
contract,  he  seeks  to  sustain  the  judgment  by  the  claim  that  the 
allegations  of  breach  of  contract  may  be  rejected  as  surplusage 
and  that  the  action  may  be  treated  as  one  sounding  in  tort.  There 
is  no  allegation  in  the  complaint  of  negligence.  There  is  an  allega- 
tion, liowever,  that  "  the  defendant  appropriated  v  the  said  case  of 
goods  to  its  own  use  and  benefit  in  disregard  of  the  said  agreement,'' 
bnt  there  is  no  proof  to  sustain  this  allegation,  because  mere  proof  of 
non-delivery,  without  proof  of  a  wrongful  disposition  or  withholding, 
is  not  sufficient  to  establish  a  conversion  by  a  carrier.  {Magnin  v. 
Dinsmore^  70  N.  T.  410.)  Moreover,  upon  the  defendant's  request, 
the  court  charged  tlie  jury  ^^  that  if  the  plaintiff  has  failed  to  prove 
his  cause  of  action  as  alleged,  *  *  *  to  wit,  the  making  of  a 
contract  with  the  defendant  or  its  agents  at  Chicago  their  verdict 
should  be  for  the  defendant."  Tested  by  this  charge,  it  is  manifest 
the  verdict  cannot  stand  because  there  is  no  evidence  in  the  record 
to  support  it  Nor  do  I  think  we  should  overlook  the  total  failure 
to  prove  the  cause  of  action  alleged,  which  is  more  than  a  mere 
variance  or  defect.  To  guard  against  surprise  the  defendant  moved 
for  a  bill  of  particulars,  which  was  ordered,  and  by  which  the  plain- 
tiff limited  himself  to  proof  of  an  express  contract  made  at  Chicago 
as  the  basis  of  his  cause  of  action.  The  defendant  denied  the 
making  of  such  contract  and  was  only  required  to  meet,  upon  the 
trial,  the  issue  thus  tendered,  and  yet  it  now  finds  itself  with  a  judg- 
ment against  it  based  upon  its  common-law  liability  as  a  forwarder 
implied  from  the  delivery  to  it  of  the  goods  by  a  connecting  car- 
rier, and  established  upon  the  trial  by  evidence  tending  to  prove 
that  the  goods  were  at  some  time  in  its  possession.  Nor  is  the  appel- 
lant's contention  based  upon  a  technicality,  because  to  ignore  it 
i^uires  us  to  disregard  the  office  of  both  the  complaint  and  the  bill 
of  particulars.  It  is  now  too  late  for  the  respondent  to  contend  that 
tile  appellant  was  not  prejudiced.  Had  he  moved  for  an  amend- 
inent  when  appiised  of  the  fatal  defect  in  the  proof,  the  question 
would  have  been  presented  to  the  trial  court  whether  an  amendment 
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would  prejudice  the  rights  of  the  defendant,  and  upon  what  terms  it 
could  be  granted  in  justice  to  both  parties;  but  while  pleadings  are 
liberally  construed  and  immaterial  variances  or  defects  disregarded, 
and  in  a  proper  case  the  pleadings  amended  to  conform  to  the  proof, 
when  timely  objection  is  made  at  the  trial,  a  judgment  cannot  be 
sustained  on  appeal  if  the  cause  of  action  alleged  is  unproved  in  its 
entire  scope  and  meaning.  (Code  Civ.  Proc.  §  541 ;  Southvnck  v. 
First  National  Bank  of  Memphis^  84  N.  Y.  420.) 

An  appeal  from  an  order  denying  a  motion  for  a  new  trial  on  the 
•'^  ground  of  newly-discovered  evidence  was  argued  with  the  appeal 

from  the  judgment,  and  while  we  cannot  and,  of  course,  do  not 
consider  the  papers  used  on  such  motion  in  determining  this  appeal, 
i  I  refer  to  such  motion  here  because  it  furnishes  an  apt  illustra- 

tion of  the  wisdom  of  the  rule  which  requires  the  complaint  to  con- 
tain a  clear,  concise  and  unequivocal  statement  of  the  facts  cousti- 
^  tuting  each  cause  of  action,  thereby  preventing  its  use  as  a  means 

K^M  of  concealment  and  deception.     Upon  the  motion  the  defendant 

produced  the  affidavits  of  the  agents  of  the  Pennsylvania  railroad 
at  Chicago  and  at  Jersey  City,  and  of  the  New  York,  New  Haven 
and  Hartford  railroad  at  New  York,  attached  to  which  affidavits 
1,3  j  are  cojnes  of  the  original  shipping  receipt  made  on  receipt  of  the 

j'*i»  goods  at  the  Star  Union  Line  in  Chicago,  and  of  the  waybills  made 

lljj,  at  different  stages  of  the  route  between  Chicago  and  New  London, 

from  which  it  appears  that  the  only  shipment  of  goods  in  any  man- 
ner corresponding  to  the  shipment  claimed  to  have  been  made  by 
the  plaintiff  was  a  shipment  of  eight  parcels,  corresponding  exactly 
to  the  eight  parcels  or  packages  received  by  the  defendant  and 
delivered  by  it  to  the  plaintiff,  and  not  including  the  case  claimed 
by  the  plaintiff  to  have  been  lost.  It  is  difficult  to  suppose  that  the 
plaintiff  was  ignorant  of  the  fact  that  the  defendant's  liability,  if 
liability  there  was,  rested  solely  upon  its  obligation  as  a  forwarder 
by  reason  of  the  delivery  to  it  of  the  goods  at  New  London  by  the 
connecting  carrier.  Had  not  the  defendant  been  led  to  suppose 
that  it  could  successfully  defend  by  meeting  the  issue  tendered,  and 
^«'^  the  complaint  contained  a  plain,  concise  and  unequivocal  state- 
t  of  tiie  facts  upon  which  the  plaintiff  actually  relied,  in  the 
cise  of  due  diligence  the  defendant  should  have  discovered  and 
luced  this  proof  upon  the  trial,  which,  if  believed  by  the  jury, 
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would,  to  say  the  least,  have  cast  grave  suspicion  upon  the  honesty 
of  the  plaintiffs  claim.  Having  prepared  to  meet  the  issue  ten- 
dered by  the  pleadings,  a  defendant  should  not  be  put  to  the  neces- 
sity of  moving  fqr  a  new  trial  on  newly-discovered  evidence  to  meet 
an  issue  not  tendered,  and  for  this  reason  we  have  considered  the 
appeal  from  the  judgment  rather  than  the  appeal  from  the  order 
denying  the  motion  for  anew  trial  on  the  ground  of  newly-discovered 
evidence. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Jenks,  Hooker,  Gaynor  and  Eioh,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  events 


The  People  op  the  State  op  New  York  ex  rel.  Loren  J.  Walters, 
Relator,  v.  Edson  Lewis,  as  Police  Commissioner  of  the  City  of 
Mount  Vernon,  New  York,  Respondent. 

Second  Department,  March  9,  1906. 

Certiorari  to  review  dismissal  of  police  officer  —  dismissal  upheld  — 
evidence  —  when  cross-examination  as  to  past  record  is  admissible. 

When,  on  certiorari  to  review  the  proceedings  of  a  police  commissioner  in  dis- 
charging the  relator  from  the  police  force,  it  appears  that  the  relator's  only 
excuse  for  failing  to  report  to  the  station  house  by  telephone,  as  required  by 
the  rules,  and  for  returning  drunk  the  following  morning  was  that  he  drank 
whisky  to  relieve  an  alleged  interstitial  nephritis,  the  proven  neglect  of  duty 
warrants  the  dismissal. 

It  is  not  reversible  error  to  compel  such  police  officer  to  testify  on  cross-exami- 
nation that  he  had  been  tried  several  times  and  found  guilty  on  similar  charges. 
And  whether  error  or  no,  when  the  police  commissioner  certifies  that  the  rela- 
tor's discharge  was  based  on  his  last  dereliction,  and  not  on  his  past  record, 
his  determination  will  be  upheld. 

It  9667ns,  that  the  strictest  technicalities  of  evidence  are  not  to  be  required  at 
administrative  trials  when  the  presiding  officer  is  not  a  common  law  lawyer  or 
judge. 

HooKBB^  J.,  dissented,  with  opinion. 

Cebtiobari  issued  out  of  the  Supreme  Court  and  attested  on  the 
15th  day  of  September,  1904,  directed  to  Edson  Lewis,  command- 
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ing  him,  as  police  commissioner  of  tlie  city  of  Mount  Vernon,  to 
certify  and  return  to  the  office  of  the  clerk  of  the  county  of  West- 
chester all  and  singular  his  proceedings  had  in  relation  to  the  removal 
of  th6  relator  from  the  police  force  of  the  city  of  Mount  Vernon. 

Sydney  A.  Syme^  for  the  relator. 
Isaac  N,  ]jIUU^  for  the  respondent. 

Gaynor,  J. : 

The  evidence  against  the  petitioner  that  he  neglected  during  the 
night  to  report  by  telephone  to  the  station  house  from  the  places 
established  on  his  beat  for  that  purpose  was  not  disputed,  and  that 
he  returned  to  the  station  house  drunk  the  next  morning  is  scarcely 
questioned.  His  dismissal  was,  therefore,  an  act  of  duty,  unless  his 
excuse  was  a  good  one,  for  such  men  have  no  business  on  a  police 
force. 

The  testimony  of  the  petitioner  is  that  he  had  been  afflicted  for 
two  years  or  more  with  interstitial  nephritis,  and  its  accompanying 
heart  pains,  and  that  he  had  frequent  recurring  attacks  thereof, 
thirty  in  two  years,  more  than  one  a  month;  that  he  had  three 
attacks  of  heart  pain  during. this  night,  the  first  at  about  eleven 
o'clock ;  that  he  got  some  whisky  in  a  bottle  and  drank  it  at  inter- 
vals on  his  beat,  and  remembered  nothing  thereafter,  and  was 
unable  to  give  any  account  of  himself,  except  that  he  barely 
remembered  his  return  to  the  station  house  in  the  morning. 

His  own  evidence  established  the  case  of  neglect  charged  against 
him,  for  if  he  was  taken  sick  it  was  his  duty  to  report  the  fact  by 
telephone  or  in  person,  or  in  some  way,  so  that  his  beat  might  be 
covered.  His  neglect  to  do  this  was  a  neglect  to  cover  his  beat 
and  report  at  intervals  as  required.  There  was,  therefore,  no  ques- 
tion that  the  charge  against  him  was  established,  and  tkat  does 
away  with  all  technicalities  of  evidence. 

But  his  excuse  was  plainly  without  foundation.  Though  he 
claimed  to  have  suffered  from  chronic  nephritis  and  its  pains  for 
more  than  two  years,  he  never  reported  the  fact  to  the  police  sur- 
geon, as  was  his  duty.  He  had  been  on  the  force  about  two  years 
and  eight  nionths,  and  when  he  was  appointed  he  was  carefully 
examined  and  found  to  have  no  disease. 
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All  that  is  claimed  is  that  his  dismissal  must  be  reversed  on  the 
technical  ground  that  on  his  cross-examination  he  was  required  to 
testify  to  having  been  several  times  tried  on  similar  charges  of  neg- 
lect of  duty,  viz.,  absence  without  leave  live  times  and  intoxication 
while  on  duty  once,  and  found  guilty  of  them  and  lined. 

This  seems  not  to  have  been  error  according  to  strict  common-law 
rules  of  evidence.  That  he  had  committed  six  derelictions  similar 
to  that  he  was  being  tried  for  in  the  short  period  of  his  police  serv- 
ice was  competent  on  his  cross-examination  on  the  question  of  the 
probable  credibility  of  his  excuse  in  the  present  case.  That  rule  is 
applied  even  on  trials  for  crime  {People  v.  Casey^  72  N.  Y.  393 ; 
People  V.  Nodke^  94  id.  137 ;  People  v.  Irving^  95  id.  541 ;  People 
V.  GMin,  115  id.  199 ;  People  v.  WehsUr^  139  id.  73)  as  well  as  in 
a  case  like  this  {People  v.  Reavey^  38  Hun,  424 ;  People  v.  Dorthyj 
156  K  T.  237 ;  Shepard  v.  Parker,  36  id.  517). 

But  even  if  this  were  not  so,  the  police  commissioner  had  the 
right  to  examine  his  whole  record  as  a  policeman  to  determine  what 
punishment  to  impose  on  him,  and  whether  he  did  that  during  the 
trial  or  after  retiring  from  the  bench,  or  had  it  all  in  mind  from 
personal  experience  or  previous  examination,  does  not  matter. 
Although  a  police  commissioner  of  a  small  city  like  this  may  be 
presumed  to  know  the  record  of  all  of  his  men,  he  is  not  thereby 
disqualified  from  trying  them.  Indeed,  that  fact  better  qualities 
him  to  try  them.  It  will  not  do  for  the  courts  to  be  so  technical 
and  finical  in  such  matters.  They  have  already  gone  far  in  tiiat 
respect,  according  to  just  intelligent  opinion.  No  one  can  delude 
himself  with  the  notion  that  a  police  commissioner  tit  to  hold  his 
place  will  try  a  policeman  without  referring  to  his  record  and  know- 
ing the  sort  of  man  he  is.  To  hold  that  the  commissioner  may  read 
the  policeman's  record,  but  that  if  he  has  it  put  before  him  on  the 
trial  his  judgment  will  be  reversed,  would,  it  seems  to  me,  be  absurd. 
In  the  case  of  People  ex  rel,  Clarke  v.  Roosevelt  (168  N.  Y.  488) 
the  conviction  was  upheld  although  the  commissioners  examined  the 
policeman's  record  before  finding  him  guilty ;  and  that  is  all  that 
was  done  in  this  case,  turn  it  how  you  will. 

The  presumption  is  that  the  commissioner  did  his  duty,  and  found 
the  petitioner  guilty  on  the  evidence  of  his  present  dereliction  and 
not  on  his  past  record.     Indeed,  he  so  certifies,  not  very  aptly,  it  is 
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true,  but  unmistakably  after  all,  certainly  as  plainly  as  in  the 
Clarke  case,  and  it  would  be  altogether  too  critical  to  interpret  bis 
certificate  to  the  contrary.  The  technical  common-law  rules  of  evi- 
dence which  are  applicable  to  jury  trials,  and  some  of  which  many 
think  might  well  be  relaxed  or  done  away  with  even  in  jury  trials 
after  the  manner  of  such  trials  in  England,  do  not  apply  to  admin- 
istrative trials  like  this.  Police  commissioners  are  not  technical 
common-law  lawyers  or  judges. 

The  question  for  this  court  is  whether  there  is  sufficient  evidence 
that  the  petitioner  neglected  his  duty  as  charged.  If  there  is,  then 
the  presumption  is  that  he  was  found  guilty  on  that  evidence,  and 
not  because  of  past  oflEenses.  Any  other  rule  would  lead  to  undue 
interference  and  disorder. 

The  judgment  of  the  commissioner  should  be  upheld. 

HiRSCHBERo,  P.  J.,  Woodward  and  Jenks,  JJ.,  concurred  ; 
Hooker,  J.,  read  for  reversal. 

Hooker,  J.  (dissenting) : 

The  relator  was  charged  with  willful  disobedience  of  orders  in 
failing  to  make  telephonic  reports  to  the  station  house  from  his 
beats.  The  evidence  upon  the  merits  was  conflicting  and  the  ques- 
tion close,  and  it  is  apparent  that  a  slight  variance  in  favor  of  the 
relator  might  have  turned  the  judgment  the  other  way. 

On  cross-examination  the  relator  was  asked :  "  Q.  How  many 
times  from  the  time  you  first  came  on  the  force  down  to  the  pres- 
ent time  have  you  been  charged  with  violation  of  the  rules  and 
either  admitted  your  guilt  and  been  found  guilty  or  punished  ?  Mr. 
Syme :  I  object  to  any  examination  on  that  line  upon  the  ground 
that  it  is  incompetent  and  an  indirect  manner  of  proving  the  con- 
viction upon  another  charge,  which  is  not  admissible  for  the  pur- 
pose of  this  trial.  Mr.  Bell :  These  questions  are  all  proper  for 
the  purpose  of  testing  the  witness's  credibihty.  The  Commissioner  : 
I  shall  rule  against  Mr.  Syme.  Mr.  Syme :  Exception.  *  *  * 
Q.  Is  it  not  true  that  on  December  26,  1901,  you  were  charged 
with  absence  without  leave  and  fined  two  days'  pay  ?  Mr.  Syme  : 
I  object  to  the  form  of  the  question  upon  the  same  grounds  as 
formerly.  The  Commissioner :  I  shall  rule  in  favor  of  Mr.  Bell. 
Mr.  Syme :   Exception.     Q.    Is  that  true  ?     A.    Yes,  sir."     Over 
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similar  objection  the  prosecuting  attorney  was  allowed  to  ask  and 
the  relator  answered  that  he  was  convicted  on  April  26, 1902,  June 
5, 1962,  December  4,  1903,  and  December  18,  1903,  and  stated  the 
punishment  he  received  upon  each  conviction. 

It  is  {he  established  law  that  '^  In  determining  the  guilt  of  a  police 
officer,  who  is  on  trial  for  charges  preferred  against  him,  the  police 
commissioners  cannot  act  upon  their  own  knowledge.  The  charges 
must  be  tried  upon  evidence  and  the  guilt  must  be  established  by 
evidence  produced  before  the  commissioners  upon  the  trial.  *  *  * 
But  in  inflicting  the  punishment  they  may  take  into  consideration 
the  evidence,  as  well  as  their  own  knowledge  of  the  police  officer, 
and  inflict  such  punishment,  authorized  by  the  rules  and  the  stat- 
utes, as  in  their  judgment  the  case,  in  view  of  all  the  circumstances, 
requu-es."  {People  ex  rel.  McAleer  v.  French^  119  N.  Y.  502,  507 ; 
People  ex  rd.  Clarke  v.  Booaeoelt^  168  id.  488,  489.) 

From  the  record  now  under  review  it  is  apparent  that  the  police 
commissioner  considered  the  evidence  of  the  relator's  prior  convic- 
tions in  determining  the  question  of  his  guilt  under  the  charges  he 
was  then  trying.  His  return  states  that  "  Appended  hereto  and 
marked  Exhibit  ^  A '  is  the  record  of  all  the  proceedings  had  upon 
the  charge  preferred  against  Loren  J.  Walters  on  the  26th  day  of 
February,  1904,  for  disobedience  of  orders  in  failing  to  report  from 
certain  telephone  boxes  and  all  testimony  taken  upon  the  trial  of 
the  said  Loren  J.  Walters,  alb  statements  made  upon  said  trial, 
together  with  all  objections,  specifications,  proceedings,  exceptions, 
charges,  judgments,  orders  and  convictions  touching  upon  said  mat- 
ter." The  proceeidings  which  have  been  quoted,  showing  tlie  rela- 
tor's testimony  on  his  cross-examination  in  respect  to  prior  convic- 
tions, included  what  was  so  '^appended"  to  the  return  of  the 
respondent.  The  2d  paragraph  of  the  return  states :  "  I  certify 
that  so  much  of  said  evidence  as  was  offered  and  received  in  sup- 
port of  the  charge  preferred  was  considered  by  me  in  determining 
the  question  of  guilt  of  said  Loren  J.  Walters  upon  said  charge,  and 
that  80  much  of  said  record  as  was  not  so  received  was  exclusively 
considered  by  me  in  determining  the  question  of  the  punishment  to 
be  inflicted  upon  him  upon  his  conviction."  It  is  apparent,  there- 
fore, that  all  of  the  evidence  received  upon  the  trial  before  the  com- 
missioner was  considered  by  him  in  determining  the  question  of 
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iValters'  guilt.  Evidence  of  his  prior  convictions  was  received^  and 
lence  that  must  have  been  considered  by  the  commissioner  in  deter- 
nining  this  question  of  guilt.  The  return  itself  shows  that  some 
natters  were  exclusively  considered  in  determining  the  question  of 
)uni8hment,  but  according  to  the  return  itself  only  tliat  part  of  the 
ecord  that  was  not  received  in  evidence  was  so  considered.  It 
iffirmatively  appears,  therefore,  from  the  return  of  the  police  cora- 
nissioner  itself  that  he  considered  the  record  of  former  convictions 
ipon  the  question  of  guilt,  and  this  he  should  not  have  done  under 
he  authorities  cited. 

The  determination  of  the  commissioner  sliould  be  annulled,  with 
josts. 

Determination  confirmed,  with  costs. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Thomas 
McDebmott,  Appellant,  Impleaded  with  Others. 

Second  Department,  March  9,  1906. 

Srime — playing  "craps"  in  vacant'  lot  without  breach  of  the  peace  Ib 

not  criminaL 

rhe  throwing  of  dice  for  certain  numbers,  called  "  craps,"  is  not  in  itself  a  crime, 
and  when  done  by  a  boy  and  his  companions  in  a  vacant  lot  without  noise  or 
disturbance  constituting  a  breach  of  the  peace,  is  not  a  violation  of  section 
675  of  the  Penal  Code. 

Appeal  by  the  defendant,  Thomas  McDermott,  from  a  judgment 
)f  conviction  rendered  in  the  Children's  Part  of  the  Court  of 
Special  Sessions  of  the  city  of  New  York  on  the  9th  day  of 
February,  1905. 

William  F.  Tim/m^  for  the  appellant. 

GrAYNOR,  J.  : 

The  charge  against  the  defendant,  a  twelve-year-old  boy,  was  a 
violation  of  that  provision  of  section  675  of  the  Penal  Code  that 
■'A  person  who  willfully  and  wrongfully  commits  any  act  which 
*    *    *    seriously  disturbs  or  endangers  the  public  peace    *    *   * 
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' 

for  which  no  other  punishment  is  expressly  prescribed  by  this  Code 
is  guilty  of  a  misdemeanor,"  and  tlie  sworn  information  against  liim 
was  that  he  did  thus  willfully  and  wrongfully  interfere  with  and  dis- 
turb the  public  peace  "  in  that  (lie)  did  engage  in  playing  a  gamblitig 
game,  to  wit,  a  game  of  craps  "  with  other  boys  in  a  vacant  lot. 

The  throwing  of  dice  for  certain  numbers  is,  it  seems,  called 
"  craps  "  by  the  boys  and  the  police.  Some  little  boys  were  throw- 
ing dice  in  this  way  on  the  ground  in  a  vacant  lot.  About  seven  in 
all  were  present.  There  was  no  noise  or  disturbance  whatever.  A 
policeman  came  up  and  seized  the  defendant.  The  decided  weight 
of  evidence  is  that  the  defendant  was  not  playing  craps  but  looking 
on,  or  amusing  himself  near  by,  and  a  finding  to  the  contrary  should 
not  be  sustained. 

Bat  there  is  no  statute  making  the  playing  of  craps  a  crime  any 
more  than  playing  marbles,  and  for  that  reason  the  charge  made 
against  this  boy  was  that  he  committed  the  grave  and  special  crime 
of  breach  of  the  peace  defined  in  section  675  of  the  Penal  Code,  in 
that  he  played  craps  in  a  lot.  That  crime  is  a  substantial  and  not 
an  imaginary  one ;  proof  that  the  defendant  willfully  and  wrong- 
fully committed  an  act  which  seriously  disturbed  or  endangered  the 
public  peace,  as  the  statute  says,  was  necessary  in  order  to  make  it 
out  It  might  just  as  well  have  been  charged  that  the  mere  act  of 
playing  marbles  in  the  street  or  in  a  lot  is  a  breach  of  the  peace. 
There  was  no  disturbance  or  danger  to  the  peace  proved  or  even 
claimed  on  the  trial ;  the  mere  act  of  playing  craps  by  a  few  of  the 
seven  boys  was  all  that  was  proved.  The  justice  simply  took  the 
law  into  his  own  hands  and  convicted  the  defendant  of  playing 
craps,  as  though  that  in  itself  was  a  crime.  He  apparently  wanted 
to  be  better  than  the  law. 

This  little  boy  was  tried  in  the  Children's  Court,  which  was 
created  to  protect  and  save  children.  The  justice  used  language 
toward  him  which  was  well  calculated  to  make  a  reckless  and  bad 
boy  of  him  if  he  had  been  capable  of  understanding  it,  and  which 
must  have  sounded  vulgar  enough  in  that  court,  viz.,  that  "  this  fellow 
here  ought  to  be  watching  for  Canfield  "  (the  keeper  of  a  notorious 
gambUng  house),  and  "  he  would  be  all  right  in  the  Tenderloin  "  (an 
immoral  section  of  the  city).  He  betrayed  not  the  slightest  sense 
of  the  humane  and  beneficent  office  of  the  Children's  Court.     He 
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found  the  defendant  guilty  and,  incredible  as  it  may  seem,  sentenced 
him  to  fifty  days'  imprisonment  or  to  pay  a  fine  of  fifty  dollars,  as 
though  he  were  a  mature  and  dangerous  criminal,  instead  of  a  little 
boy  who  plays  marbles  and  craps  and  spins  tops  and  flies  kites  in 
the  streets  and  vacant  lots  because  he  has  no  other  place  to  play. 
The  judgment  should  be  reversed. 

Jenks,   J.,   concurred;    Hirsohberg,    1^.   J.,   Woodward    and 
Hooker,  JJ.,  concurred  in  the  result. 

Judgment  of  conviction  reversed,  fine  ordered  to  be  refunded 
and  the  appellant  discharged. 


William  C.  Eussell,  Respondent,  v.  Stephen  Barron,  Appellant. 

Second  Department,  March  9,  1906. 

Slander — words  charging  one  with  exacting  commissiomi  —  complaint— 
meaning  of  words  dependent  on  extrinsic  facts  must  be  alleged. 

Spoken  words  which  charge  an  employee  with  demanding  a  commission  of  others 
on  hiring. them  for  his  employer  do  not  charge  a  crime  and  are  not  slanderous 
per  se.  If  they  have  a  slanderous  meaning  dependent  upon  extrinsic  facts, 
such  meaning  must  be  alleged  or  the  complaint  fails-to  state  a  cause  of  action. 

When  words  may  be  slanderous  or  innocent,  dependent  upon  extrinsic  facts, 
they  will  be  given  an  innocent  interpretation  as  a  matter  of  law,  if  no  question 
for  the  jury  is  raised  by  proper  allegation  as  aforesaid. 

Appeal  by  the  defendant,  Stephen  Barron,  from  an  order  of  the 
Dutchess  Connty  Court,  entered  in  the  office  of  the  clerk  of  the 
county  of  Dutchess  on  the  Ist  day  of  May,  1905,  granting  the 
plaintiffs  motion  for  a  new  trial  of  tlie  action. 

Joseph  Moracha/mer  [Charles  Morschauser  with  him  on  the 
brief],  for  the  appellant. 

Frank  O.  Rikert  {Elijah  T.  BusseU  with  Kim  on  the  brief],  foi 
the  respondent. 

Gaynor,  J. : 

The  action  is  for  damages  for  slander.  The  complaint  does  not 
state  a  cause  of  action.  The  words  alleged  are  that  the  plaintiff,  in 
employing  meii  for  his  employer,  charged  them  a  commission  or  fee 
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on  their  wages.  To  do  this  is  not  a  criwiinal  offense,  and,  therefore, 
the  words  are  not  defamatory  in  that  sense.  It  is  said,  however, 
tl)at  they  impute  to  him  dishonesty  to  Ids  employer,  and,  therefore, 
tonch  him  in  his  position  of  employment,  which  is  a  separate  head 
of  slander.  But  the  complaint  does  not  allege  such  a  meaning,  and 
where  the  words  are  equivocal,  i.  e.^  capable  of  an  honest  or  a  dis- 
honest, i.  e,y  a  slanderous  or  an  innocent,  meaning,  dependent  on 
extrinsic  facts,  the  complaint  must  allege  the  latter  meaning  in 
order  to  state  a  cause  of  action  (Taylor  v.  WaUace^  31  Misc. 
Rep.  393).  Such  an  allegation  makes  the  meaning  a  question  of 
fact  for  the  jury.  It  is  common  for  employees  to  take  commissions 
or  tips  from  those  dealing  with  their  employers  through  them,  with 
the  knowledge  and  consent  of  such  employers.  Or  the  reduction  in 
the  present  case  may  have  been  for  the  employer.  The  complaint 
here  presents  no  question  of  fact  for  the  jury  as  to  the  meaning  of 
the  words,  and  therefore  the  innocent  meaning  must  be  taken  as 
matter  of  law. 

£ut  as  this  point  was  not  raised  below,  it  is  not  available  here  to 
reverse  the  order  granting  a  new  trial,  and  it  can  be  cured  by  an 
amendment.  , 

The  order  is  affirmed. 

Jenks,  Hooker,  Rich  and  Miller,  JJ.,  concurred. 

Order  of  the  County  Court  of  Dutchess  county  affirmed,  with 
costs. 


John  Fin  an,  Respondent,  v.  The  New  York  Central  and  Hud- 
son River  Railroad  Company,  Appellant. 

Second  Department,  March  9,  1906. 

Evidence — when  written  statement  of  defendant's  witness  inadmissible 
—counsel  not  entitled  to  read  such  statement  to  witness  —  power  of 
trial  judge  —  negligence — injury  while  alighting  fh>m  train. 

The  plaintiff  was  injured  by  the  sudden  starting  of  a  train  from  which  he  was 
alighting.     In  an  action  to  recover  damages  for  said  injury, 

Bdd,  that  it  was  not  error  to  exclude  the  written  statement  of  defendant's 
employee  as  to  what  he  saw  of  the  accident  when  permission  was  given  to  the 
witness  to  refresh  his  recollection  therefrom  if  necessary. 
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>r  was  it  error  to  prohibit  defendant's  counsel  from  reading  such  statement  to 

the  witness. 

>ntrol  of  trial  judge  over  the  course  of  trial  stated. 

•der  granting  extra  allowance  reversed. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
iver  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
>unty  of  Dutchess  on  the  16th  day  of  December,  1904,  upon  the 
srdict  of  a  jury  for  $10,000,  and  also  from  two  orders  entered  in 
id  clerk's  office  on  the  16th  day  of  December,  1904,  respectively 
jnying  the  defendant's  motion  for  a  new  trial  made  upon  the  min- 
;es  and  granting  the  plaintiff's  motion  for  an  extra  allowance. 
The  action  was  for  damages  for  personal  injuries.  The  plaintiff 
aimed  that  the  defendant's  train  stopped  to  let  passengers  off,  and 
len  started  up  violently  while  he  was  on  the  steps  in  the  act  of 
3tting  off,  and  threw  him  off. 

Hobert  Wilkinson j  for  the  appellant. 

Charles  Morschauser  [Hart^y  Arnold  with  him  on  the  brief],  for 
le  respondent. 

AYNOR,  J. : 

The  chief  grievance  of  the  appellant  lies  in  the  assertion  of  its 
)unsel  in  a  separate  point  in  his  brief,  "  That  the  trial  was  so  con- 
iicted  as  not  to  give  the  appellant  a  full  and  fair  trial."     And  this 

elaborated  as  follows :  "  The  court  repeatedly,  by  comment  and 
iterjections,  construes  the  evidence,  modifies  its  meaning,  tries  the 
laintiff's  case,  keeps  out  dangerous  evidence,  hampers  the  defense 
id  shows  the  jury  plainly  the  Court's  view  of  the  verdict  to  be 
3ndered." 

The  main  fault  the  learned  counsel  finds  with  the  trial  judge  is 
ith  his  rulings  and  admonitions  in  respect  of  an  attempt  of  said 
)unsel  to  get  before  the  jury  the  contents  of  a  written  statement 
f  an  employee  of  the  defendant  of  what  he  saw  of  the  accident. 
;  occurred  while  such  employee  was  being  examined  as  a  witness 
)r  the  defendant,  the  written  statement  having  been  made  by  him 
)  the  defendant  a  few  days  after  the  accident.  The  learned  trial 
adge  excluded  it,  but  said  the  witness  might  resort  to  it  to  refresh 
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his  reooUeetioQ  if  ha  needed  to.  This  did  not  suit  the  learned 
coaofld.  '*  That,  your  honor,"  said  he,  ^^  is  not  what  I  ask.  I  ask 
leaFo  to  prove  that  this  statement  was  then  correct,  and  then  to 
o&r  it  in  evidence,"  He  then  not  only  excepted  to  the  mling 
exdading  it,  bat  began  reading  parts  of  the  statement  to  the  wit- 
nesB  to  get  the  contents  before  the  jury  in  spite  of  the  court's 
mling.  The  learned  trial  judge  was  in  doty  bound  to  protect  the 
other  side  from  such  unfairness,  and  did  so  with  a  forbearance  which 
the  law  did  not  exact  of  him.  That  he  finally  said  to  counsel  for 
ihe  defendant,-  ^^  Tliis  cannot  go  on  any  further,"  and  *'  Ton  cannot 
read  all  that  statement  here,"  which  are  the  thiqgs  complained 
of,  was  entirely  proper ;  indeed,  he  might  have  fallen  short  of  his 
daty  by  saying  less,  and  would  not  have  exceeded  it  by  saying 
more.  He  did  not  prevent  counsel  from  having  the  witness  read 
sll  of  the  statement,  or  any  part  of  it,  to  refresh  his  recollection. 
If  that  had  been  done,  and  the  witness  still  could  not  recollect,  a 
qiestioa  of  admitting  the  paper  or  some  part  of  it  in  evidence  might 
have  arisen.  But  no  such  question  was  presented.  Counsel  insisted 
on  reading  the  statement  himself  to  the  witness. 

The  four  other  remarks  of  the  learned  trial  judge  which  are 
criticised  as  unfair  are  not  in  the  least  so.  The  plaintiff  instead  of 
the  defendant  might  consider  at  least  two  of  them  as  not  favorable 
to  him,  especially  if  he  entertained  an  arrogant  or  belittling  notion  of 
the  functions  of  a  trial  judge. 

The  appellant's  fault-finding  with  the  trial  judge  seems  to  be 
based  on  the  notion  that  trial  judges  in  this  State  are  reduced  to  the 
humiliating  position  of  having  no  right  to  say  or  do  anything  in  a 
jury  trial  except  to  formally  rule  in  monosyllables  on  questions  pre- 
sented by  counsel ;  that  they  may  do  nothing  to  guide  and  control 
the  course  of  the  trial,  or  to  restrain  counsel  and  keep  them  within 
bounds  and  to  the  point,  or  even  from  taking  an  unfair  advantage 
by  prejudicing  the  jury  by  false  suggestions,  and  the  like.  Home 
Tooke  told  Lord  Kentoh,  before  whom  he  was  being  sued,  that  his 
lordship's  only  business  was  to  help  the  tipstaffs  keep  order  while  the 
jury  and  counsel  tried  the  case.  But  that  extraordinary  personage 
aaid  it  in  good  humor  and  altogether  reprovingly,  and  to  illustrate 
the  independence  of  juries  on  questions  of  fact,  and  it  was  taken  in 
that  sense ;  while  the  serious  and  growing  disposition  of  some  in 
App.  Dit.— Vol.  CXI.        25 
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this  State  seems  of  late  to  be  to  actually  reduce  a  trial  judge  to  that 
position  in  the  trial  of  civil  causes,  and  leave  counsel  to  do  as  they 
please.  It  would  not  be  well  for  the  administration  of  justice  in 
this  State  if  that  purpose  should  prevail.  When  trial  by  judge  and 
jury  is  reduced  to  trial  by  jury  only,  the  uncertainties  in  the  admin- 
istration of  justice  will  be  increased  tenfold.  Trial  judges  in  this 
State  are  under  the  law  a  light  and  a  guide  to  juries.  They  may 
often  appropriately  even  express  their  opinion  on  the  facts  to  the 
jury  in  civil  causes,  provided  they  fairly  leave  the  decision  of  the 
questions  of  fact  to  the  jury,  and  frequently  do  so  {Ma88oth  v. 
D.  (&  H.  C.  Oo.^  64  N.  Y.  534).  And  juries  are  not  so  slavish  to 
the  court  as  seems  to  be  taken  for  granted  in  some  quarters. 

The  order  granting  an  extra  allowance  must  be  reversed.  The 
case  was  not  a  " difficult  and  extraordinary"  one  {Standard  Trust 
Co.  V.  iT.  Y.  C.  (&  E.  k,  E.  R.  Co.,  178  N.  Y.  407),  but  a 
common-place  negligence  case.  I  am  not  able  to  agree  to  the 
proposition,  however,  that  a  trial  judge  lacks  power  to  graQt  an 
extra  allowance  in  negligence  cases.  Some  of  them  are  the  most 
difficult  and  extraordinary  that  are  tried. 

The  judgment,  and  the  order  denying  a  new  trial,  are  affirmed ; 
the  order  granting  an  extra  allowance  is  reversed. 

HiBsoHBEBO,  P.  J.,  "WooDWABD,  BioH  and  MiLLEB,  J  J.,  coucurred 
in  result. 

Judgment  and  order  denying  motion  for  new  trial  unanimously 
affirmed,  with  costs.     Order  granting  extra  allowance  reversed. 


LoTTiB    Gainbs,    Appellant,    v.    The    Fideltty    and    Casualtt 

Company  of  New  Yoek,  Respondent 

Second  Department,  March  9, 1906. 

Accident  insurance  —  failure  of  beneficiary  to  show  that  she  was 
wife  of  insured  a«  warranted  by  him— when  death  of  insured  by 
shooting  is  not  accidentcd. 

A  policy  of  accident  insurance  is  void  if  the  warranty  made  by  the  insured  that 

the  beneficiary  was  bis  wife  was  false. 
A  verdict  that  the  beneficiary  was  not  the  wife  of  the  insured  is  warranted  by 

the  eyidence  when  it  is  shown  that  the  wonum  was  married  to  another  man. 
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who  is  still  living,  and  from  whom  she  was  never  divorced,  and  there  is  no 
proof  that  he  ever  absented  himseif,  or  that  the  wife  ever  made  any  effort  to 
find  oat  whether  he  was  alive  or  dead,  and  there  is  no  evidence  of  a  marriage 
inpr€B9enti  with  the  insured,  but  the  evidence  shows  merely  an  agreement 
to  live  together  as  man  and  wife  and  the  entry  into  iUidt  relations,  and  when 
in  addition  there  is  testimony  given  by  the  plaintiff  on  a  former  trial  of  the 
action  that  she  had  been  married  but  once,  and  it  appears  that  she  brought  an 
action  against  the  estate  of  the  insured  for  services  rendered  as  his 
housekeeper. 

When  the  policy  of  insurance  covers  only  accidental  death  and  expressly  excepts 
death  from  injuries  intentionally  inflicted,  a  verdict  for  the  defendant  is 
warranted  by  evidence  which  shows  that  the  man  who  shot  and  killed  tiie 
insured  did  so  intentionally  in  self-protection  against  an  attack  by  the  insured. 

Testimony  establishing  that  the  shootiug  was  inteutiooal  considered. 

Appeal  by  the  plaintiff,  Lottie  Gaines,  from  a  judgment  of  tiie 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  2d  day  of  December,  1904, 
upon  the  verdict  of  a  jury,  also  from  an  order  entered  in  Baid  clerk's 
office  on  the  28th  day  of  October,  1904,  denying  the  plaintiff's 
motion  for  a  new  trial  made  upon  the  minutes,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  28th  day  of  October, 
1904,  denying  the  plaintiff's  motion  for  a  new  trial  made  on  the 
ground  of  newly-discovered  evidence. 

Alfred  C.  Cowomy  for  the  appellant. 

Charles  G,  Nodal  [  William  D.  Stiger  with  him  on  the  brief], 
for  the  respondent. 

HiBSOHBEBG,  P.  J.  : 

I  think  the  verdict  of  the  jury  in  favor  of  the  defendant  is 
sufficiently  supported  by  the  evidence  with  respect  to  each  of  the 
three  points  submitted,  viz.,  whether  the  plaintiff  was  the  wife  of 
the  deceased  at  the  time  the  insurance  was  effected ;  whether  the 
injuries  resulting  in  the  death  of  the  deceased  were  intentionally 
inflicted,  and  whether  the  death  of  the  deceased  resulted  from 
fighting. 

The  policy  is  one  of  accident  insurance,  payable  to  the  plaintiff, 
who  was  warranted  by  the  deceased  to  be  his  wife.  The  case 
was  before  this  court  on  appeal  from  a  judgment  and  order  ren- 
dered on  a  former  trial,  and  it  was  then  held  that  the  warranty  that 
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the  beneficiarj  was  the  wife  of  the  insured  woald,  if  false,  render 
the  policy  void.  (See  Gaines  v.  Fidelity  cfe  Cusualty  Co.^  93  App. 
Div.  524.)  That  case  was  followed  by  this  court  in  Makd  v.  Ila/ncock 
Mutual  Life  Ins.  Co.  (95  App.  Div.  241).  In  the  opinion  delivered 
on  the  first  appeal  (93  App.  Div.  524),  while  it  was  stated  that  the 
court  should  have  dismissed  the  complaint  for  the  breach  of  war- 
ranty, it  was  also  stated  that  the  evidence  on  the  other  two  ques- 
tions was  sufficient  to  have  supported  a  verdict  in  favor  of  the 
plaintifE.  I  think  tluit  the  evidence  on  these  two  questions,  as  pre- 
sented in  the  present  record,  is  stronger  in  favor  of  the  defendant 
than  it  was  on  the  first  trial. 

The  question  of  the  relation  existing  between  the  plaintiff  and 
the  deceased  requires  no  extended  discussion.  It  was  undisputed 
that  the  plaintiff  bad  been  married  to  one  Tazewell  many  years 
before  the  insurance  was  ta]i[en  out  and  that  no  divorce  had  ever 
been  granted.  The  plaintiff's  husband  was  a  witness  on  the  trial. 
There  was  no  proof  that  he  ever  absented  himself  or  that  the  plain* 
tiff  had  ever  made  an  effort  to  find  out  whether  he  was  alive  or 
dead,  or  that  she  had  any  reason  to  think  that  ho  was  dead,  or  that 
she  did  so  think  at  the  time  she  commenced  to  live  with  the 
deceased.  There  is  no  evidence  of  an  agreement  between  the 
plaintiff  and  the  deceased  in  prcBsenti  to  assume  marital  relations. 
The  evidence  is  confined  to  an  agreement  between  tlie  parties  to 
live  together  as  man  and  wife,  followed  by  an  entry  into  illicit 
relations.  Moreover,  it  appeared  tliat  on  the  first  trial  the  plaintiff 
testified  that  she  had  never  married  but  once  and  that  on  that  occa- 
sion she  was  married  to  Tazewell ;  and  it  further  appeared  that  after 
the  death  of  the  deceased  she  brought  an  action  against  his  personal 
representative  to  recover  money  for  services  rendered  by  her  as 
housekeeper  for  the  insured  during  the  period  or  a  part  of  the 
period  covered  by  their  illicit  relations. 

The  deceased  was  shot  and  instantly  killed  by  a  man  named  Con- 
nors. Connors  testified  at  the  trial,  and  his  evidence  was  clearly  to 
the  effect  that  he  received  a  blow  from  the  deceased,  whom  he 
recognized,  and  that  the  shooting  was  in  response  to  it.  He  was 
asked  and  answered  as  follows :  ^^  Q.  Did  anybody  strike  you  but 
Gaines  ?  A.  He  was  the  only  man  who  struck  me.  *  *  *  Q. 
In  shooting,  what  were  you  shooting  at }    A.  I  was  shooting  at  the 
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object  with  the  hand  up  which  said,  *  You  son  of  a  bitch,  I'll  kill 
yon,'  and  kept  shooting.  There  were  onlj  two  persons  there,  Mrs. 
Jackson  and  him.  Q.  Mrs.  Jackson  did  not  try  to  do  you  any  harm, 
did  she  I  A.  Ko,  she  did  not  hit  me.  Q.  There  was  nobody  else 
in  the  place  that  you  saw,  was  there?  A.  Nobody  else  there. 
*  *  *  Q.  How  far  was  he  from  you  at  that  time  i  A.  He  was 
about  four  or  five  feet,  something  like  that,  very  close.  Q.  When 
you  drew  your  pistol  did  you  shoot  in  his  direction,  or  point  in  his 
direction  f  A.  Shot  in  his  direction,  yes,  sir.  Q.  Whom  did  you 
intend  to  shoot  f  A.  Well,  I  heard  him  say,  *  You  son  of  a  bitch, 
FU  kill  you.'  When  ho  used  those  words  *  You  son  of  a  bitch,  I'll 
kill  you,'  I  wanted  to  protect  my  own  life,  scare  him  or  something. 
Q.  Whom  did  you  intend  to  shoot  ?  A.  I  was  shooting  directly 
towards  him.  Q.  Mrs.  Jackson  had  not  done  you  any  harm  ?  A. 
No.  Q.  She  had  not  threatened  you  f  A.  No.  Q.  Then  the  one 
you  intended  to  shoot  was  the  man  who  threatened  yout  A.  Yes 
sir,   Q.  And  that  was  Gaines.    A.   YeSj  sir.^^ 

The  testimony  quoted  is  quite  sufBcient  to  justify  the  conclusion 
that  the  deceased  came  to  his  death  as  the  result  of  an  assault  com- 
mitted by  him  upon  the  person  of  Connors,  and  that  the  shooting 
which  followed  it  was  the  direct  result  of  the  assault,  and  that  the 
injuries  inflicted  upon  the  deceased  and  which  caused  his  death 
were  intentional  and  not  accidental.  These  facts,  by  the  express 
terms  of  the  policy,  deprived  the  beneficiary  of  any  right  to  recover 
npon  the  contract. 

I  do  not  find  anything  in  the  alleged  newly-discovered  evidence 
which  either  requires  or  justifies  the  granting  of  a  new  trial. 

The  judgment  and  orders  should  be  affirmed. 

WooDWAJEU),  Jenks,  Bioh  aud  Mili^b,  JJ.,  concurred. 
Judgment  and  orders  affirmed,  with  costs. 
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BoBBST    Wbndin,    Appellant,    v.  Brooklyn  Hexghtb  Bailboad 
Company,  Bespondent. 

Second  Department,  March  9,  1906. 

Municipal  Ck)urt  of  New  York— order  opening  de&iilt  not  reviewable  on 
"  appeal  from  Judpoient  which  has  been  vacated. 

As  section  267  of  the  Municipal  Court  Act  of  the  city  of  New  York  prohibits  an 

appeal  from  an  order  opening  a  default  and  vacating  a  judgment  entered 

thereon,  a  plaintiff  who  has  obtained  a  judgment  by  defiault,  which  has  been 

'opened  and  the  judgment  vacated,  cannot  review  said  order  under  the  guise  of 

an  appeal  from  the  judgment  in  liis  favor. 

Appeal  by  the  plaintiff,  Eobert  Wendin,  from  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn,  in 
favor  of  the  plain tiflE,  entered  in  the  oflSce  of  the  clerk  of  said 
court  on  the  20th  day  of  Jannary,  1905,  the  plaintiff  appealing  for 
the  purpose  of  procuring  a  review  of  an  order  opening  a  default. 

Cha/rle%  A.  Hathkop/j  for  the  appellant. 

A.  M.  WiUiamSj  for  the  respondent. 

Woodward,  J. : 

This  action  was  bronght  for  the  pnrpose  of  recovering  damages 
for  personal  injuries  resulting  from  an  assault  committed  upon  the 
plaintiff  by  one  of  defendant's  servants  while  plaintiff  was  a  passen- 
ger in  one  of  defendant's  cars.  The  action  resulted  in  a  judgment 
in  favor  of  the  plaintiff  for  $100.  Subsequently  the  defendant 
moved  the  court  to  open  the  judgment,  which  was  taken  by  default 
after  numerous  adjournments,  and  the  motion  made  before  the 
learned  justice  who  tried  the  action  was  denied,  with  five  dollars 
costs.  Later  the  defendant  made  a  motion  before  another  justice 
of  the  Municipal  Couii;,  asking  to  have  the  default  opened,  and  this 
motion  was  granted  on  condition  that  the  defendant  pay  the  plain- 
tiff ten  dollars  costs,  which  appears  to  have  been  done,  although  in 
an  irregular  manner.  The  plaintiff,  who  has  no  grievance  so  far  as 
the  judgment  is  concerned,  appeals  from  the  judgment  in  an  effort 
to  get  a  review  of  this  order  opening  the  default ;  and  while  we 
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have  no  doubt  under  the  facts  stated  that  he  would  be  entitled  to  a 
reversal  of  the  order  if  the  same  was  before  the  court,  we  are  of 
opinion  that  he  cannot  appeal  from  a  judgment  with  which  he  is 
satisfied  for  the  purpose  of  gaining  relief  from  the  order ;  that  he 
cannot  give  this  court  jurisdiction  in  this  way.  Section  257  of  the 
Municipal  Court  Act  (Laws  of  1902,  chap.  580)  provides  that  "an 
appeal  shall  lie  from  an  order  granting  or  denying  a  motion,  made 
as  provided  in  the  last  four  sections,  as  from  a  judgment,  except 
that  no  appeal  shall  lie  in  the  first  instance  from  an  order  opening  a 
default  and  vacating  a  judgment  entered  thereon."  It  was  evi- 
dently the  purpose  ol  this  section  not  to  permit  an  appeal  from  an 
order  vacating  a  judgment,  but  to  compel  the  parties  to  retry  the 
action  and  revie'w  all  of  the  questions  upon  an  appeal  from  the 
final  judgment  if  it  resulted  adversely  to  the  party  whose  judgment 
had  been  vacated.  As  the  plaintiflPs  case  now  stands  there  is  no 
judgment  for  him  to  appeal  from ;  the  default  has  been  opened  and 
the  judgment  set  aside.  Until  the  judgment,  or  some  judgment,  in 
the  case  has  been  entered,  there  is  no  foundation  for  an  appeal 
from  the  judgment,  and  as  the  order  cannot  be  reviewed  in  the 
first  instance,  the  original  judgment  cannot  be  reinstated.  This 
does  not  seem  to  reach  the  justice  of  this  particular  case,  but  we 
have  no  power  to  change  the  law  governing  the  jurisdiction  of  this 
court  in  reviewing  judgments  of  the  Municipal  Court,  and  there 
seems  no  other  way  than  to  dismiss  this  appeal,  but  it  should  be 
without  costs. 
Appeal  dismissed,  without  costs. 

HiEscHBERo,  P.  J.,  Gaynor,  Rich  aud  Miller,  J  J.,  concurred. 

Appeal  dismissed,  without  costs. 
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William  G.  Beeoroft  and  Edgar  C.  Beeoroft,  as  Executors,  etc., 

of  John  E.  Beeoroft,  Deceased,  Respondents,  v.  The  Kew  Yoke 

Athletic  Club  of  the  City  of  New  York,  Appellant. 

Second  Department,  March  9,  1906. 

Negligence  —  membership  corporation  liable  for  personal  ix^juries 
received  through  negligence  of  its  servants  —  evidence  —  statement  of 
member  of  such  corporation  to  accident  insurance  company  that  he 
was  being  carried  home  not  conclusive. 

A  membership  corporation  organized  as  an  athletic  club,  sustained  by  member- 
ship dues  and  maintaining  a  clubhouse^  is  liable  for  injuries  resulting  in  the 
death  of  a  member  received  bj  the  negligent  act  of  the  driver  of  a  wagon  UMd 
by  said  club  for  conveying  members  to  the  clubhouse. 

The  fact  that  the  decedent,  after  the  injury,  in  complying  with  the  conditions  of 
certain  accident  insurance  policies,  stated  that  his  injuries  Were  received  while 
being  ^rried  to  his  home,  does  not  prevent  a  recovery  against  said  club  when 
there  is  evidence  that  in  fact  he  was  being  driven  to  the  club  in  the  club 
conveyance  in  order  to  keep  an  engagement  with  a  friend. 

Appeal  by  the  defendant,  The  New  York  Athletic  Club  of  the 
City  of  New  York,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of  the 
county  of  Westchester  on  the  6th  day  of  March,  1905,  upon  the  ver- 
dict of  a  jury  for  $9,500,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  27th  day  of  March,  1905,  denying  the  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes. 

Isaac  N,  Mills  [John  C.  Otdick  with  him  on  the  brief],  for  the 
appellant. 

William  S.  Cogswell  [JSdgar  C.  Beecrofi  with  him  on  the  brief], 
for  the  respondents. 

Woodward,  J. : 

The  defendant  maintains  a  clubhouse  on  Travers  Island.  Plain- 
tiffs' testator  was  a  member  of  the  defendant,  and  was  injured  while 
being  carried  in  one  of  the  defendant's  wagons  from  the  railroad 
station  at  Pelham  Manor,  Westchester  county,  to  defendant's  club- 
house on  the  island.  Upon  the  trial  of  the  action  there  was  evi- 
dence which  warranted  the  jury  in  finding  that  plaintiffs'  testator 
had  made  arrangements  to  meet  one  Hunter  at  the  clubhouse 
that  evening  on  the  arrival  of  the  train  at  about  six  o'clock; 
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that  plaintifb'  testator  arrived  on  such  train ;  that  the  defend- 
ant's wagon  was  there  in  charge  of  one  of  its  servants,  and  that  the 
deceased  entered  tlie  wagon,  after  dismissing  his  own  conveyance 
which  had  met  the  train,  and  was  being  driven  to  the  clubhouse 
when  the  driver  negligently  drove  the  wagon  against  an  obstrnc- 
tion,  throwing  the  decedent  to  the  ground,  producing  injuries  from 
which  he  subsequently  died.  The  jury  returned  a  verdict  in  favor 
of  the  plaintiffs  for  the  sum  of  $9,500,  and  this  was  increased,  over 
the  objection  and  exception  of  the  defendant,  by  an  extra  allowance 
of  live  per  cent.  The  defendant  appeals  from  the  judgment  and 
from  the  order  denying  a  motion  for  a  new  trial  upon  the  minutes. 

It  is  urged  upon  this  appeal  that  the  defendant  corporation  is  not 
such  a  corporation  as  to  be  liable  to  its  members  for  negligence,  and 
counsel  frankly  admits  that  he  has  been  unable  to  find  any  authority 
upon  this  direct  point,  but  urges  it  as  a  reason  for  reversal.  We  are 
of  opinion  that  there  is  no  ground  for  this  contention,  an  athletic 
association,  conducting  clubhouses,  and  sustained  by  membership 
dues,  not  being  within  the  reason  of  the  rule  which  limits  the  lia- 
bilities of  hospitals  and  other  organizations  organized  for  the  pur- 
pose of  performing  a  service  which  belongs  to  the  public.  It 
hardly  seems  worth  while  to  seriously  consider  this  question  in  tlie 
absence  of  some  principle  which  might  properly  relieve  the  defendant 
of  its  obligations  to  those  whom  it  has  injured  through  its  negligence. 

It  was  shown  upon  the  trial  that  the  plaintiffs'  testator  had,  for 
the  purpose  of  complying  with  the  conditions  of  certain  accident 
insurance  policies,  submitted  affidavits  in  which  it  was  stated  that 
his  injuries  had  been  received  while  being  carried  to  his  home,  and 
it  is  urged  upon  this  appeal  that  these  statements  should  have  been 
accepted  as  conclusive,  and  that,  as  the  deceased  was  not  being  car- 
ried to  the  clubhouse,  the  defendant  owed  him  no  duty.  There  was 
evidence  going  to  show  that  the  deceased  was,  in  fact,  being  car- 
ried to  the  clubhouse,  and  the  court  charged  that  if  this  was  not 
the  case  the  plaintiffs  had  no  right  to  recover,  and  the  jury  having 
found  in  favor  of  the  contention  of  the  plaintiffs,  we  see  no  reason 
for  disturbing  the  verdict.  The  decedent,  as  a  member  of  the  club, 
had  a  right,  no  doubt,  to  make  use  of  the  club  wagon  to  be  carried 
from  the  train  even  to  his  own  residence,  if  that  was  along  the  way, 
as  it  appears  to  have  been,  and  he  was  entitled  to  reasonable  care. 
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But  the  evidence  was  such  as  to  warrant  the  jury  in  finding, 
witliin  the  limits  of  the  cliarge,  that  decedent  was  actually  on  his 
way  to  the  club,  and  under  sncli  circumstances  he  certainly  had  a 
right  to  the  exercise  of  reasonable  care  on  the  part  of  the  defendant 
and  its  servants.  The  mere  fact  that  the  decedent  may  have  made 
a  general  statement,  in  complying  with  a  requirement  of  his  acci- 
dent policies,  that  he  was  injured  on  his  way  home  from  the  station, 
was  not  inconsistent  with  the  theory  on  which  the  case  was  submit- 
ted to  the  jury,  that  he  was  on  his  way  to  the  club.  He  was,  gen- 
erally speaking,  going  to  his  home ;  he  merely  intended  stopping  at 
tlie  club  to  meet  a  friend  and  was  then  to  go  to  his  home  for  dinner. 
The  requirement  of  the  accident  policy  was  a  statement  showing  the 
circumstances  of  the  accident,  and  the  question  of  whether  the  dece- 
dent was  going  to  his  home  or  to  the  club  was  of  no  material 
importance  there,  however  important  it  might  be  in  an  action  for 
negligence  against  the  defendant,  and  it  would  be  very  remarkable 
if  an  incidental  statement  of  this  character  should  be  allowed  to  con- 
trol the  positive  evidence  in  support  of  the  plaintiff's  theory  of  the 
accident  and  of  the  defendant's  liability. 

In  view  of  the  conclusion  which  we  have  reached  upon  the  point 
last  above  considered,  the  alleged  error  of  the  court  in  its  charge  to 
the  jury  is  without  force,  and  after  'an  examination  of  the  other 
errors  alleged  we  are  of  opinion  tliat  the  case  was  properly  submit- 
ted to  the  jury  upon  a  charge  which  was  as  favorable  to  the  defend- 
ant as  it  had  any  right  to  expect,  and  that  the  verdict  should  not  be 
disturbed. 

We  are  equally  clear,  however,  that  this  was  not  such  a  difficult 
and  extraordinary  case  as  to  justify  an  extra  allowance.  It  was 
merely  a  negligence  case,  depending  upon  no  special  features. 

The  judgment  should  be  modified  by  striking  out  the  extra 
allowance,  and  judgment  as  modified  and  order  should  be  afiirmed, 
without  costs. 

Present  — HiBsoHBEEo,  P.  J.,  Woodwabd,  Gaynor,  Rich  and 
Miller,  JJ. 

Judgment  modified  by  striking  out  the  provision  for  extra  allow- 
ance, and  as  modified  judgment  and  order  unanimously  affirmed, 
without  costs. 
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The  People  of  the  State  of  New  York  ex  rel.  William  E. 
Melody,  SherifiE  of  the  County  of  Kings,  Eelator,  v.  Cdthbert 
W.  Pound  and  Others,  Composing  the  State  Civil  Service  Coni' 
mission  of  the  State  of  New  York,  Respondents. 

Second  Department,  March  2,  1006. 

Certiorari  —  ret\im  conclusive  even  though  error  admitted  by  respondent 
—  further  ret\im  ia  proper  remedy. 

The  return  of  the  State  Civil  Service  Commission  on  certiorari  is  conclusive 
even  though  the  counsel  for  the  respondent  admits  that  it  is  not  in  accord  with 
the  facts. 

The  remedy  to  correct  such  error  is  by  a  further  return  under  section  2135  of  the 
Code  of  Civil  Procedure. 

Certiorari  issued  out  of  the  Supreme  Court  and  dated  the  4tb 
day  of  August,  1903,  directed  to  Cuthbert  W.  Pound  and  others, 
composing  the  State  Civil  Service  Commission  of  the  State  of  New 
York,  commanding  them  to  certify  and  return  to  the  office  of  the 
clerk  of  the  county  of  Kings  all  and  singular  their  proceedings  had 
in  relation  to  the  classification  in  the  civil  service  of  certain  posi' 
tions  in  the  office  of  the  sheriff  of  the  county  of  Kings. 

Charles  H,  Hyde^  for  the  relator. 

Julius  JH,  Mayer y  Attomey-Oeneralj  for  the  respondents. 

Jbnks,  J. : 

This  is  a  writ  of  certiorari  to  review  the  proceeding?  of  the  State 
Civil  Service  Commission,  granted  on  the  petition  of  the  sheriff  of 
Kings  county,  informing  the  court  that  the  commission  had  placed 
the  positions  of  assistant  deputy  sheriffs,  keepers  of  jail,  van  drivers 
and  matrons  in  the  classified  or  competitive  class  of  the  State  civil 
service.  The  commissioners  return  that  they  "  deny  that  they  at 
any  time  placed  the  positions  involved  herein,  namely,  those  of 
assistant  deputy  sheriff,  keeper  of  the  jail,  van  driver  and  matron, 
in  the  office  of  Sheriff  of  Kings  County  in  the  competitive  class." 
Section  2134  of  the  Code  of  Civil  Procedure  prescribes  that  there 
must  be  made  "  a  return,  with  a  transcript  annexed,  and  certified 
*    *    *,     of  tlie  record  or  proceedings,  and  a  statement  of  the 
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other  matters,  specified  in  and  required  by  the  writ."  We  cannot 
look  back  of  such  a  return  into  the  petition  and  tlie  accompanying 
papers.  {People  ex  rel.  Miller  v.  Wwstery  149  N.  Y.  649.)  The 
learned  and  able  Attorney-Gkneral  says  that  the  return  was  made 
by  his  predecessor,  and  in  effect  (as  it  seems  as  matter  of  fact  that 
the  positions  are  in  the  competitive  class)  he  must  conjecture  that 
the  return  is  based  upon  one  of  two  technical  points,  though  he 
ventures  ho  further.  We  are  urged  by  him  to  accept  his  conces- 
sion that  in  effect  the  return  is  not  in  accord  with  the  facts. 
Although  his  spirit  of  concession  is  entirely  commendable,  yet  I 
think  the  court  should  not  proceed  when  it  must  do  so  upon  the 
concession  that  the  return  is  not  true  in  that  it  is  not  consistent  with 
matters  of  fact.  I  think  under  the  circumstances  we  should  order  a 
further  return  under  the  authority  of  section  2135  of  the  Code  of 
Civil  Procedure  as  construed  in  People  ex  rel.  Prees  Pub.  Co,  v.  Mar- 
tin  (142  N.  T.  228),  and  People  ex  rel.  Miller  v.  Wurster  {supra). 

HrBSOHBBBG,  P.  J.,  HooKKB  and  MiLLEE,  JJ.,  concurred; 

Further  return  ordered  under  authority  of  section  2135  of  the 
Code  of  Civil  Procedure. 


Jakb  Tsaosy,  Respondent,  v.  Daniel  Rbid,  Appellant 
Second  Department,  March  9,  1906. 


Bvidence—  assault  and  battery  —  evidence  of  what  plaintifTs  daughter, 
not  preeent  at  aMault^  said  to  one  Joint  defendant  not  adnuBsible  — 
hearsay. 

In  an  action  against  Joint  defendants  (the  vendor  of  a  piano  and  men  hired 
by  him  to  remove  it  from  vendee's  premises)  for  an  assault  committed  on  the 
vendee  in  removing  the  piano,  it  is  reversible  error  to  admit  evidence  of  what 
the  plaintiffs  daughter,  who  was  not  present  at  the  assault,  said  regarding 
the  same  on  the  following  day  to  the  servant  of  the  vendor  of  the  piano. 
Such  testimony  is  hearsay  as  to  both  defendants. 

Such  evidence,  which  substantiated  the  plaintiff's  testimony,  cannot  be  said  to 
have  been  without  influence  on  the  jury. 

Gaynob,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Daniel  Reid,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 


Digitized  by 


Google 


Tracey  v.  Keid.  397 


App.  Di7.]  Second  Department,  March,  1906. 

clerk  of  the  county  of  Kings  on  the  15th  day  of  December,  1904, 
npon  the  verdict  of  a  jnry,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  9th  day  of  January,  1905,  denying  the 
defendant's  motion  for  a  new  trial  made  npon  the  minutes. 

Herbert  B.  Brush  and  George  W.  McKemie^  for  the  appellant. 

Thomas  F,  Magner^  for  the  respondent. 

Miller,  J. : 

The  plaintiff  has  recovered  a  judgment  for  personal  injuries 
alleged  to  have  been  inflicted  upon  her  in  the  commission  of  an 
assault  by  one  of  the  appellant's  servants.  The  action  was  brought 
against  the  appellant  and  one  Lyman  G.  Bloomingdale,  and  it 
appeared  that  the  appellant,  a  piano  mover,  was  employed  by  the 
•  defendant  Bloomingdale  to  move  a  piano  from  the  premises  where 
the  plaintiff  lived ;  that  he  sent  two  of  his  employees  to  the  place 
for  the  purpose,  and  the  plaintiff  claims  that  while  there  one  of 
them  assaulted  her.  She  is  corroborated  as  to  the  assault  by  a  little 
girl.  The  two  nien  flatly  contradicted  her.  The  learned  trial  court 
dismissed  the  complaint  as  to  the  defendant  Bloomingdale,  and  sent 
the  case  to  the  jury  as  to  the  appellant  upon  two  questions  of  fact, 
viz.,  whether  the  assault  was  committed,  and  whether  the  men  were 
acting  within  the  scope  of  their  authority.  Our  attention  is  called 
to  an  exception  which  is  fatal  to  the  recovery.  The  plaintiff's 
dau^ter,  who  was  not  a  witness  to  the  transaction,  testiiied  that 
the  day  following  the  alleged  assault  she  went  to  the  store  of  the 
defendant  Bloomingdale  and  there  had  a  conversation  with  one  of 
his  salesmen.  I  now  quote  from  the  record :  ^'  Q.  Tell  us  all  that 
you  said  to  him  and  all  that  he  said  to  you  ?  [Objected  to  as  incom- 
petent, no  proper  foundation  having  been  laid  and  as  not  binding 
on  either  of  the  defendants.  Objection  overruled ;  exception  by 
defendants.]  A.  Why,  this  salesman  that  we  bought  the  piano 
from  took  me  uito  the  office.  I  told  him  just  what  happened  down 
there,  how  they  abused  my  mother.  Q.  Tell  what  you  said  ?  A.  I 
went  in  to  him  and  I  started  and  I  said,  *  Do  you  send  men,  when 
you  sell  a  piano  and  when  people  fall  in  arrears  with  two  or  three 
payments  —  does  a  firm  like  Bloomingdale's  send  two  burly  men  to 
lick  and  abuse  a  woman  and  take  the  piano  away  from  her,  when 
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Bhe  had  sent  a  payment  the  previons  week  ? '  He  says,  *  No,  we  do 
not.'  He  says,  *  We  have  no  men  in  our  employ,  and  if  we  had  we 
would  not  keep  them  that  would  do  such  a  thing.'  *  *  *  Q.  I 
ask  you  about  the  conversation  that  took  place  between  you  and 
this  superintendent  up  in  Bloomingdale's  store?  A.  That  is  all 
there  was.  Q.  Is  that  all  that  you  remember  of  the  conversation  1 
A.  That  is  all.  Q.  Let  me  see  if  I  can  refresh  your  memory.  Did 
you  tell  him  anything  about  what  happened  the  day  before  at  your 
house  ?  [Objected  to ;  objection  overruled  ;  exception  taken.]  A. 
I  did.  Q.  What  did  you  tell  him  about  what  happened  at  your 
house  the  day  before  ?  A.  I  told  him  they  struck  my  mother  in 
the  knee  with  the  door,  and  they  struck  her  in  the  chest  and  knocked 
her  over  a  chair." 

This  testimony  must  all  be  regarded  as  in  subject  to  the  specific 
objection  that  it  was  not  binding  on  either  defendant.  {Sherman 
V.  2>.,  Z.  ds  W.  H.  M.  Co.,  106  N.  Y.  542.) 

The  assertion  that  the  evidence  was  admitted  against  one  defend- 
ant only,  is  directly  opposed  to  the  record,  and  there  is  not  a  sug- 
gestion in  the  record  of  the  theory  upon  which  it  was  received.  We 
may  speculate  on  what  was  in  the  learned  trial  judge's  mind,  but 
such  speculation  cannot  supply  an  adequate  reason  for  admitting 
evidence  which  was  the  rankest  hearsay  as  to  both  defendants.  The 
appellant  was  not  required  to  move  to  strike  out  such  evidence 
admitted  over  his  objection,  and  the  only  question  here  is,  has  the 
respondent '  borne  the  burden  of  satisfying  ns  that  this  manifest 
error  was  harmless?  {Gearty  v.  Mayor,  etc.,  of  New  York,  183 
N.  Y.  233.)  The  objectionable  testimony  was  received  under  a 
ruling  of  the  court  which  in  eflfect  instructed  the  jury  that  it  was 
proper  evidence  for  them  to  consider  in  determining  the  issues. 
The  plaintifi  had  to  establish  her  case  by  preponderating  proof. 
The  testimony  of  herself  and  the  little  girl  balanced  against  the  tes- 
timony of  the  two  men  may  have  left  the  jury  in  doubt.  How  are 
we  to  say  that  the  fact,  that  the  plaintiffs  daughter  immediately 
after  the  occurrence  went  to  the  people  supposed  to  have  been 
responsible  and  there  made  a  complaint  and  related  the  occurrence 
exactly  as  the  plaintiff  testified  to  it,  did  not  have  the  effect  of  turn- 
ing the  scales  in  the  plaintiff's  favor  ?  That  this  evidence  might 
have  prejudiced  the  appellant  is  so  manifest  that  I  should  not  dis» 
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CUS8  it  were  it  not  for  the  assertion  that  we,  looking  into  this  record, 
would  not  be  influenced  by  it,  therefore  the  jury,  who  must  be 
credited  with  like  common  sense,  could  not  have  been.  If  this  is  to 
be  the  rule  for  determining  whether  a  mistake  in  admitting  evidence 
is  reversible  error,  it  were  better  to  abolish  all  rules  of  evidence. 
When  we  ourselves  know  that  it  is  impossible  accurately  to  gauge 
the  effect  of  our  own  conceits  and  of  irrelevant  facts  upon  our  own 
judgment,  the  absurdity  of  testing  the  effect  of  a  given  fact  upon 
another  mind  by  the  effect  which  we  think  it  would  have  upon  our 
own  becomes  apparent.  The  test  is  not,  would  the  evidence  have 
affected  us,  but  might  it  have  affected  another?  The  plaintiff's 
counsel  evidently  thought  that  this  testimony  would  help  his  case, 
and  not  satisfied  with  one  statement  of  the  witness  had  her  repeat 
her  narrative  of  the  alleged  assault  in  substance  as  the  plaintiff 
herself  testified  to  it.  Counsel  have  not  infrequently  argued  in 
this  court  that  conceded  error  in  the  admission  of  testimony  was 
harmless  in  cases  in  which  it  was  apparent  tliat  such  testimony 
was  introduced  for  the  sole  purpose  of  improperly  influencing  the 
jury  by  counsel  who  knew  that  it  was  improper.  Of  course  com- 
mon sense  should  govern  juries,  trial  judges  and  appellate  courts,  but 
when  the  trial  judge  makes  such  a  manifest  error  in  the  admission  of 
evidence,  must  we  not  disregard  our  common  sense  in  order  to  say 
that  the  jury  may  not  have  made  a  like  error  in  considering  it  ? 
Applying  the  rule  of  common  sense  to  this  question,  we  all  know 
very  well  that  juries  do  sometimes  give  controlling  effect  to  facts 
and  circumstances  not  regarded  by  court  or  counsel  as  of  any 
moment.  The  mental  processes  by  which  these  twelve  jurors 
reached  a  conclusion  are  not^photographed  in  this  record,  and  tliere. 
are  no  data  upon  which  to  base  a  conclusion  as  to  whether  they 
considered  the  objectionable  testimony.  But  as  a  legal  proposition 
the  reception  of  such  testimony  was  error  which  may  have  Iiarmed 
the. appellant.  Under  our  system  of  jurisprudence  judicial  investi- 
gations must  be  conducted  according  to  settled  rules  of  evidence, 
and  if  these  .rules  are  violated  appellate  courts  must  reverse  unless 
satisfied  that  the  error  was  harmless.  I  have  no  quarrel  with  this 
system,  but  am  persuaded  that  justice  is  better  administered  by 
adhering  to  settled  rules  than  by  brushing  them  aside  upon  the 
theory  that  our  common  sense  tells  us  that  they  are  of  no  moment. 
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and  I,  therefore,  vote  to  reverse  the  judgment  and  order  and  to  grant 
a  new  trial,  coets  to  abide  the  event. 

HiBsoHBEBo,  P.  J.,  and  Woodward,  J.,  concurred ;  Gaynob  and 
EicH,  J  J.,  dissented. 

Gaynob,  J.  (dissenting) : 

The  objection  to  the  evidence  was  not  that  it  was  incompetent 
against  tlie  appellant^  but  against  ^^  either  of  the  defendants,"  and 
the  exception  taken  was  also  joint.  Hence,  after  an  every*day 
rule,  the  exception  is  not  good  if  the  question  was  admissible 
against  either  defendant.  The  trial  judge  seems  to  have  deemed  it 
admissible  against  defendant  Bloomingdale  (who  was  granted  a  non- 
snit  later  on),  as  tending  to  get  an  admission  of  him  against  himself 
concerning  the  battery,  and  counsel  for  the  appellant  seems  to  be 
still  of  that  view.  The  question  was  allowed  on  that  theory  only, 
and  hence  against  Bloomingdale  only.  But  this  was  erroneous, 
for  the  conversation  being  not  with  Bloomingdale  but  with  his 
salesman,  the  question  was  not  competent  against  him,  for  such  an 
admission  after  the  fact  by  an  agent  is  not  binding  on  the  principal 

The  question  having  been  asked  and  allowed  against  the  defend- 
ant Bloomingdale  only,  and  on  tlie  theory  that  it  was  competent 
against  him  only,  the  appellant  should  have  moved  that  it  be  struck 
out  after  the  complaint  had  been  dismissed  as  to  Bloomingdale,  if 
he  thought  it  could  harm  him.  Having  failed  to  do  so,  he  should 
not  now  be  permitted  to  claim  that  he  was  injured  by  it.  It  is 
obvious  that  he  attached  no  importance  to  it  on  the  trial,  and  that 
no  one  else  did. 

But  the  evidence  could  not  in  the  minds  of  sensible  men  have 
done  the  appellant  any  harm,  and  we  must  rate  trial  judges  and 
jurymen  as  sensible  men,  though  there  may  be  a  tendency  to  the 
contrary.  It  could  not  even  have  done  Bloomingdale  any  harm 
if  the  case  against  him  had  gone  to  the  jury,  for  no  admission  against 
him  was  obtained,  which  was  the  sole  object  of  the  evidence.  On 
what  foundation  then  may  it  be  said  to  have  injured  the  appellant  t 

And  it  must  be  borne  in  mind  that  this  evidence  was  not  by  the 
plaintiff,  but  by  her  daughter,  who  was  not  present  at  the  battery. 
What  would  we  have  to  think  of  juries  in  order  to  say  that  this 
jury  may  have  been  influenced  in  deciding  whether  there  was  a 
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battery  by  the  gab  of  a  person  who  was  not  present  at  the  occur- 
renoe  at  all  t  By  declaring  such  a  whimsical  opinion  of  jaries^  it 
seems  to  me  that  we  might  provoke  a  like  opinion  of  onrselves. 

It  would  be  very  easy  for  us  sitting  here  to  assume  a  sense  of 
exclusive  average  intelligence  in  ourselves,  and  say  that  the  evidence 
could  not  have  aflEected  us — quite  absurd  to  suggest  it  —  but  that 
we  do  not  know  but  that  it  influenced  the  jury,  and  may  be  the 
trial  judge  —  which  is  of  course  putting  them  below  par  in  intelli- 
gence. I  am  not  willing  to  join  in  that.  We  have  already  had 
much  of  that  in  this  State.  Yery  recently  a  learned  judge  voiced 
his  own  estimate  of  juries,  if  not  that  of  his  court,  by  saying  (in  a 
case  tried  in  Kings  county  and  that  went  up  from  this  court)  '^  we 
should  not  be  hypercritical  in  construing  it  (the  charge)  simply 
because  a  jury  has  unexpectedly  rendered  a  verdict  in  favor  of  a 
railroad  corporation."  How  strange  this  sounds  to  the  bench  and 
bar  of  this  part  of  the  State  will  be  understood  when  it  is  stated 
from  the  records  that  here  in  Kings  county  such  corporations  con- 
stantly get  over  sixty-five  per  cent  of  the  verdicts ;  and  the  same  is 
true  generally  in  this  judicial  department.  If  there  be  localities 
which  are  afflicted  with  ignorant  or  prejudiced  verdicts,  that  is  not 
the  fault  of  the  jury  system,  but  of  the  public  officials  who  summon 
niifit  jurymen  and  leave  thq  fit  men  off  the  panel,  and  of  the  local 
bench  and  bar  which  suffer  such  a  wrong  to  continne. 

It  is  not  enough  that  it  was  a  technical  error  under  the  common- 
law  rules  of  evidence  to  admit  the  evidence.  Trial  judges  are  to  be 
guided  by  such  rules  of  evidence,  it  is  true ;  but  that  does  not  mean 
that  they  must  avoid  all  error  in  order  to  make  judgments  good ; 
that  judgments  must  be  reversed  for  every  error  in  the  admission 
of  evidence.  A  trial  judge  is  not  perfect  any  more  than  we  or  any 
of  the  sons  of  men  are.  A  rule  of  perfection  can  no  more  be 
applied  to  the  trial  of  a  law  suit  than  to  any  other  human  transac- 
tions. A  rule  of  common  sense  is  the  working  rule  of  this  world, 
and  the  law  never  departs  from  common  sense,  though  it  may 
BometimeB  be  made  to  seem  to  do  so. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 

App.  Div.— Vol.  CXI.        26 
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William  J.  Washington,  Respondent,  v.  Episcopal  Church  of 
St.  Pbter's,  Appellant. 

Second  Department,  March  9, 1906. 

Negligence— iojiuy  to  plaintiif  by  fiall  through  unguarded   elevator 
shaft  on  demised  premises — failure  to  show  negligence  of  lessor. 

The  plaintiff '  fell  down  an  unguarded  elevator  shaft  of  a  building  and  was 
injured.  At  the  time  the  building  was  in  the  possession  of  a  tenant  and  sub- 
tenant. In  an  action  against  the  lessor  for  damages,  no  proof  was  given  that 
at  the  time  the  lease  was  made  the  defect  in  the  elevator  shaft  existed. 

HM,  that  a  nfonsuit  should  have  been  granted,  as  the  defendant  did  not  main- 
tain the  elevator  and  there  was  no  evidence  to  show  a  faulty  condition  of  the 
premises  at  the  time  of  the  lease  thereof. 

Appeal  by  the  defendant,  the  Episcopal  Church  of  St.  Peter's, 
from  a  judgment  of  the  County  Court  of  Westchester  county  in 
favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Westchester  on  the  24th  day  of  May,  1905,  upon  the  verdict  of 
a  jury  for  $900,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  22d  day  of  May,  1905,  denying  the  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

Stephen  0.  Lochwood^  for  the  appellant 

Ira  Leo  Bawherger  {Abraham  Oberstem  with  him  on  the  brief], 
for  the  respondent. 

MiLLBB,  J. : 

The  plaintiff  fell  through  ah  elevator  opening  from  the  basement 
to  the  sub-basement  of  a  building  owned  by  the  defendant,  and 
brings  this  action  to  recover  damages  for  personal  injuries,  allegiiig 
as  the  basis  of  negligence  or  breach  of  duty  on  the  part  of  the 
defendant  its  failure  to  provide  the  gate,  or  guards  and  trapdoora 
required  by  section  95  of  the  Building  Code  of  the  city  of  New 
York.  The  elevator  was  used  for  the  hoisting  of  materials  from 
the  basement  or  sub-basement  to  the  ground  floor.  Three  years 
before  the  accident  the  defendant  had  leased  the  portion  of  tlie 
premises  including  the  first  floor,  basement  and  sub-basement  to  a 
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tenant  who,  with  its  snb-tenants,  occnpied  the  premises  at  the  time 
of  the  accident.  The  record  discloses  and  the  court  charged  the 
jorj  that  there  was  no  proof  that  at  the  time  the  premises  were 
demised  there  was  a  nuisance  on  them.  The  court,  nevertheless, 
charged  the  jury  that  if  the  defendant  was  receiving  the  rent  of 
premises  which  were  in  an  unlawful  condition  it  was  liable  for  any 
injury  resulting  tlierefrom.  It  is  unnecessary  to  consider  the  ques- 
tion discussed  in  the  briefs  whether  proof  of  the  violation  of  a  city 
ordinance  furnishes  proof  or  evidence  merely  of  negligence,  althougli 
this  question  seems  to  be  settled  adversely  to  the  contention  of  the 
respondent  {Knupjle  v.  Knickerbocker  Ice  Co.^  84  N.  T.  488) 
because  this  judgment  must  be  reversed  for  the  want  of  any  evi- 
dence tending  to  prove  any  fault  or  breach  of  duty  on  the  part  of 
the  defendant.  The  defendant  did  not  maintain  this  elevator,  and 
in  the  absence  of  evidence  tending  to  show  a  faulty  condition  upon 
the  demise  of  the  premises,  it  owed  the  plaintiff  no  duty.  {Ahem 
V.  Steele,  116  N.  Y.  203 ;  Sterger  v.  Van  SicUen,  132  id.  499.) 
We  do  not  understand  the  respondent  to  question  this  rule  ;  instead, 
he  urges  that  the  evidence  warranted  the  conclusion  that  the 
premises  were  demised  in  a  defective  condition.  This  contention 
cannot  prevail  in  the  face  of  the  charge  of  the  trial  court  to  the 
effect  that  there  was  no  such  proof,  and,  moreover,  we  think  the 
trial  court  was  right  in  this  respect,  from  which  it  follows  that  the 
motion  for  a  nonsuit  should  have  been  granted. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

HiBsoHBBKG,  P.  J.,  WooDWABD,  Gatnor  and  Rich,  JJ.,  concurred. 

Judgment  and  order  of  the  County  Court  of  Westchester  county 
reversed  and  new  trial  ordered,  costs  to  abide  the  event. 
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Otto  £ibfsb,  Respondent,  v.  The  Bbookltn  Hsiohtb  Railroad 
CoHPANT,  Appellant 

Second  Department,  March  9, 1906. 

Neglig^ence— pftMonger  thrown  from  car  while  riding  on  platHorm-— 
failure  to  show  negligence  of  defendant  —  oontrihutory  negligence. 

While  it  is  not  contributory  negligence  per  m  f or  a  passenger  to  ride  on  the 
platform  of  a  crowded  surface  car,  he  assumes  the  ordinary  risks  incident  to 
such  a  position.  A  passenger  who  Is  thrown  from  such  position  must  show, 
in  order  to  charge  the  railway  company  with  negligence,  that  he  was  thrown 
by  reason  of  some  unusual  movement  caused  by  the  negligent  operation  of 
the  car. 

Hence,  mere  testimony  that  the  ear  while  rounding  a  curye  was  going  "  pretty 
swift  «  «  •  about  nine  miles  per  hour"  is  insufficient  to  make  a  case, 
particularly  when  other  persons  in  the  same  situation  obserred  nothing 
unusual. 

A  passenger  in  such  position,  who  does  nothing  to  protect  himself,  or  even  look 
to  see  if  there  is  anything  from  which  he  may  obtain  support,  is  guilty  of 
contributory  negligence. 

Appeal  by  the  defendant,  The  Brooklyn  Heights  Railroad  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  tlie  office  of  the  clerk  of  the  county  of  Queens  on 
the  20th  day  of  April,  1905,  upon  the  verdict  of  a  jury  for  $300 ; 
also  from  an  order  entered  in  said  clerk's  office  on  the  13th  day  of 
May,  1905,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  18th  day  of  May,  1905,  granting  the  plaintiff  an  extra 
allowance  of  costs. 

I,  H.  Oeland  [George  D.  Teomans  with  him  on  the  brief],  for 

the  appellant. 

Charles  JT.  Kdby  [Balph  UnderhUl  with  him  on  the  brief],  for 
the  respondent. 

MlLLRB,  J. : 

The  plaintiff  either  fell  or  was  thrown  from  the  rear  platform  of 
one  of  the  defendant's  cars  as  it  was  rounding  a  curve,  and  the 
question  presented  by  this  appeal  is  whether  there  was  sufficient 
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evidenoe  of  the  defendant's  negligence  and  of  the  plainti£Ps  free- 
dom from  contribatory  negligence.  Plaintiff  testified :  ^^  As  soon 
as  the  car  went  across  the  track  and  strack  the  second  curve,  it 
jogged  me  like  that  and  I  was  thrown  off  and  I  didn't  know  any 
more.  It  was  not  the  ordinary  jog  of  taming  that  I  had  experi- 
enced before.  «  »  «  I  knew  of  this  bend  in  the  car  tracks 
crossing  Fulton  street ;  I  knew  there  was  a  bend  there.  And  I 
knew  where  I  was  when  the  oar  got  there.  I  knew  the  car  was 
crossing  those  tracks.  The  car  stopped  jast  before  crossing  Falton 
street,  and  then  it  did  not  start  np  with  the  bell  in  the  usual  way 
to  go  across,  it  started  off  very  quick.  He  pat  on  the  ^power  first 
and  then  he  pat  on  more,  and  it  shot  across  the  track  so  fast  I  didn't 
have  time  to  think  where  I  was,  and  as  soon  as  lie  struck  the  second 
curve  I  was  thrown.  He  put  it  on  very  quick.  I  didn't  see  how 
much  he  pat  on,  bat  I  could  feel  it.  I  didn't  have  hold  of  anything. 
There  wasn't  anything  to  take  hold  of.  ♦  *  *  I  didn't  notice 
a  rail  there,  I  had  my  back  tarned.  I  did  not  look  to  see  whether 
there  was  anything  to  take  hold  of .  *  *  *  I  say  this  car  was 
going  fast  across  those  tracks  and  I  knew  the  bend  was  there,  that 
that  bend  would  swing  the  car  around  when  it  went  around  that 
fast  I  didn't  have  that  thought  about  me.  I  didn't  think  much 
abont  that.  I  knew  it  was  there  and  I  did  not  take  hold  of  any- 
thing." One  witness  for  the  plaintiff,  who  observed  the  movement 
of  the  car  from  the  sidewalk,  testified  that  it  came  around  ^^  pretty 
swift,"  that  it  seemed  ^^  to  be  going  quick  speed.  My  attention  to 
the  accident  was  first  attracted  by  the  car  coming  around  so  fast,  I 
said  there  will  be  something  doing  some  day  these  cars  going  at 
such  a  rate."  Another  witness  testified  that  he  observed  the  car 
and  that  it  was  going  at  the  rate  of  nine  miles  an  hour. 

On  behalf  of  the  defendant  evidence  was  introduced  tending  to 
prove  that  the  plaintiff  was  intoxicated  and  that  the  conductor 
requested  him  to  step  inside  the  car,  but  that  he  refused  to  do  so. 
Thre6  witnesses,  passengers,  who  were  standing  np  in  the  car,  testi- 
fied that  they  did  not  observe  anything  unusual  about  the  motion 
of  the  car.  It  appeared  that  people  were  standing  in  the  aisle  and 
upon  the  platform  from  which  the  plaintiff  fell,  but  it  does  not 
appear  that  the  equilibrium  of  any  other  person  was  disturbed  by 
the  motion  of  the  car  in  rounding  the  curve.    While  it  is  well  set- 
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tied  that  it  is  not  negligence  jp^r  86  for  a  passenger  to  occupy  a 
position  on  tlie  platform  of  a  crowded  car  if  accepted  as  a  passen- 
ger, sach  person  mast  be  held  to  assume  the  ordinary  risks  incident 
to  sach  a  position.  This  proposition  seems  so  clear  as  to  require 
neither  argument  nor  citation  of  authority  to  snpport  it.  Every  one 
knows  that  in  the  nsual  operation  of  cars  propelled  by  electricity 
there  is  inevitably  a  certain  amount  of  jolting  and  swaying,  par- 
ticularly when  rounding  curves.  It  wa0  incumbent  upon  the  plain- 
tiff to  prove  that  he  was  thrown  from  the  car  by  reason  of  some 
unusual  movement  caused  by  its  negligent  operation,  and  in  my 
judgment  the  characterization  of  the  speed  of  the  car  as  ^'  pretty 
swift,"  and  as  "  about  nine  miles  an  hour,"  and  of  the  movement 
as  not  being  an  ^*  ordinary  jog,"  is  insufficient  to  make  a  case,  par- 
ticularly where  it  appears  that  other  persons  in  the  same  situation 
as  the  plaintiff  observed  nothing  unusual,  {Moakowitz  v.  BrooJdyn 
Heights  R.  R.  Co.,  89  App.  Div.  425 ;  affd.,  183  K  Y.  521 ;  Ayera 
V.  Rochester  Railway  Co.,  156  id.  104.)  According  to  the  plaintiff's 
own  testimony  he  was  doing  nothing  whatever  to  protect  himself, 
and  it  is  just  as  likely  that  the  ordinary  movement  incident  to  the 
rounding  of  a  curve  was  the  force  that  caused  him  to  fall  as  it  is 
that  any  unusual  thing  occurred,  but  even  if  I  am  in  error  in  this 
regard,  it  must  be  clear  that  the  plaintiff  has  entirely  failed  to  prove 
freedom  from  contributory  negligence.  The  plaintiff  knew  all 
about  the  situation,  he  knew  that  he  was  in  a  position  that  exposed 
him  to  the  danger  of  being  thrown  by  any  jolting  or  swaying  of 
the  car,  and  yet  according  to  his  own  testimony  he  did  nothing 
whatever  to  protect  himself,  and  did  not  even  look  to  see  whether 
tliere  was  anything  from  which  he  could  obtain  support.  In  the 
absence  of  any  evidence  tending  to  show  the  exercise  on  his  part 
of  the  slightest  care,  I  do  not  see  how  it  is  possible  to  hold  that  he 
met  the  burden  bf  proving  freedom  from  contributory  negligence. 
It,  therefore,  follows  that  the  judgment  and  order  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

Jei^ks,  Hooker  and  Rich,  JJ.,  concurred. 

Judgment  and  order  reversed  and  now  trial  granted,  costs  to 
abide  the  event 
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Sophia  0.  Hoffman,  Respondent,  v.  Metropolitan  Express 
Company,  Appellant. 

Second  Department,  March  9, 1906. 

Carrier  of  goods  —  bill  of  lading  coziBtitutes  contract  —  erroneous  charge 
->  evidence  ~  statements  of  carrier's  servant  made  after  delivery  of 
goods  inadmissible. 

The  receipt  or  bill  of  lading  issued  by  a  common  carrier  of  goods  constitutes  the 
contract  between  the  parties,  and  the  shipper  who  receives  it  without  objec- 
tion is  bound  by  the  terms  thereof  in  the  absence  of  misrepresentation,  fraud 
or  concealment  of  the  carrier. 

Hence,  in  an  action  by  the  shipper  to  recover  for  injury  to  goods,  it  is  error  to 
charge,  in  substance,  that  the  plaintiff  is  not  bound  by  clauses  In  suclH)ill  of 
lading  restricting  the  carrier's  liability,  if  the  plaintiff  did  not  know  of  said 
terms  and  no  steps  were  taken  by  the  carrier  to  bring  the  same  to  her  knowl- 
edge. Nor  is  such  error  cured  by  a  subsequent  charge  ruling  that  the  question 
of  the  plaintiff's  knowledge  of  the  terms  depended  upon  the  exercise  of  "  due 
care  "  in  apprising  herself  thereof. 

As  the  jury  may  have  found  for  the  plaintiff  by  reason  of  such  erroneous  charge, 
it  is  immaterial  that  the  delivery  of  such  receipt  was  in  issue,  or  that  the  plain- 
tiff contended  that  there  was  an  oral  contract  by  the  carrier  to  transport  the 
goods  without  rehandling.  There  can  be  no  certainty  that  the  verdict  was 
based  on  these  latter  issues. 

It  is  error  to  admit  evidence  of  statements  made  by  the  carrier's  employee  after 
the  delivery  of  the  property  to  the  effect  that  the  goods  were  not  in  good 
condition  when  delivered. 

Xppeal  by  the  defendant,  the  Metropolitan  Express  Company, 
from  a  Judgment  of  the  Supreme  Court  in  favor  of  tlie  plaintiflE, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Westchester  on 
the  12th  day  of  May,  1905,  upon  the  verdict  of  a  jury,  and  also 
from  an  order  entered  in  said  clerk's  office  on  the  12th  day  of  May, 
1905,  denying  the  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

Arthur  K,  Wing^  for  the  appellant. 

/.  Addison  Youngy  for  the  respondent. 

Miller,  J. : 

The  plaintiff  has  recovered  a  judgment  for  injuries  to  a  painting 
alleged  to  have  been  caused  while  in  the  defendant's  possession  as  a 


Digitized  by 


Google 


408  Hoffman  v.  Mbtbopoutan  Express  Co. 

Second  Department,  March,  1906.  [Vol.  111. 

common  carrier.  The  plaintiff's  evidence  tended  to  show  an  oral 
contract  to  carry  the  property  by  van  without  rehandling  from  her 
residence  in  the  city  of  New  York  to  a  place  in  New  Bochelle. 
The  defendant  admitted  receiving  the  property  for  carriage,  but 
denied  the  special  contract,  claiming  that  it  was  to  bo  carried  by  van 
to  the  defendant's  station  and  there  transferred  to  a  car,  as  was 
done.  The  defendant  disputed  that  the  picture  was  injured  while 
in  its  possession  and  sought  exemption  from  liability  under  the 
usual  receipt  or  bill  of  lading  claimed  to  have  been  delivered  to  the 
plaintiff  upon  the  receipt  of  the  property.  The  plaintiff  denied 
that  any  receipt  or  bill  of  lading  was  given,  claiming  that  she 
received  merely  a  duplicate  of  the  tags  placed  on  the  different  arti- 
cles shipped,  containing  simply  a  description  of  the  articles,  which, 
however,  she  says  she  did  not  read.  Neither  the  original  nor  dupli- 
cate receipt  was  produced  at  the  trial,  but  an  alleged  copy  was  pro- 
duced which  the  witness  admitted  was  only  made  a  few  days  before 
the  trial.  By  the  charge  of  the  learned  trial  court  the  verdict  of 
the  jury  was  made  to  depend  upon  two  questions  of  fact,  viz.,^r*^, 
whether  the  property  was  negligently  injured  by  the  defendant, 
and,  second,  whether  the  parties  agreed  upon  the  terms  contained  in 
the  shipping  receipt  claimed  to  have  been  delivered  by  the  defend- 
ant to  the  plaintiff.  Bespecting  the  latter  question,  the  court 
charged  the  jury :  "  So  if  you  find  that  this  woman  agreed  to  the 
terms  of  this  paper  which  the  company  produce,  then  she  is  bound 
by  its  terms,  and  she  is  defeated  \x\  this  law  suit.  But  if  you  find 
that  she  did  not  know  the  terms  of  the  agreement,  that  no  steps 
were  taken  by  the  party  who  presented  it  to  her  to  bring  it  to 
her  knowledge,  that  the  printed  matter  oiji  the  paper  was  never 
called  to  her  attention,  that  it  was  given  to  her  as  a  receipt  only 
for  the  goods  and  she  was  unaware  of  the  fact  that  it  contained 
unimportant^  statements  binding  her,  depriving  her  of  certain  legal 
rights  that  she  otherwise  would  have  had  in  making  this  bargain 
with  the  company,  then  you  may  take  that  and  all  these  things  into 
consideration  in  deciding  whether  there  was  such  an  agreement  or 
not."  An  exception  was  taken  to  this  portion  of  the  charge  and  the 
court  was  requested  to  charge  that  ^^  if  this  contract)  this  yellow 
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paper,  Exhibit  Ko.  2,  was  given  to  the  plaintiff  by  this  defendant, 
at  the  time  of  the  receipt  hy  the  latter  of  these  goods  for  shipment, 
and  if  there  was  no  fraud  or  misrepresentation  upon  the  part  of  the 
defendant  the  contract  as  constituted  is  binding  and  becomes  the 
contract  of  shipment  in  this  case,"  to  which  the  court  replied,  ^^  I 
will  say  this :  That  if  tliey  gave  her  the  paper,  Exhibit  No.  2,  at  the 
time  the  contract  was  entered  into,  and  made  no  concealment  of  its 
contents,  and  she^  could  by  exercise  of  due  care  have  ascertained 
what  it  was,  then  it  is  a  contract,"  and  an  exception  was  taken  to 
the  refusal  of  the  court  to  charge  as.  requested.  This  charge  did 
not  correctly  state  the  rule  of  law  applicable,  and  must  have  misled 
the  jury  upon  a  vital  point  in  the  case,  because  the  proposition  is 
now  too  well  settled  to  admit  of  discussion  that  the  receipt  or  bill  of 
lading  is  the  contract  (Zong  v.  If.  T.  G.  R.  R.  Co.,  60  N.  Y.  76 ; 
EincUey  v.  N.  T.  C.  dfe  H.  JS.  B.  li.  Go.,  56  id.  429),  and  that' 
the  shipper  who  receives  it  without  objection,  in  the  absence  of  mis- 
representation, fraud  or  concealment,  is  bound  by  its  terms  and 
cannot  set  up  his  failure  to  read  it  in  order  to  prevent  its  legal  effect. 
{Bdger  v.  Dinamore,  51  N.  Y.  166;  Oermania  Fire  Ins.  Go.  v. 
M.  ik  C.  R.  R.  Co.,  n  id.  90;  HiU  v.  8.,  B.  dk  iT.  Y.  R.  R.  Co., 
73  id.  351 ;  MHU  v.  Weir,  82  App.  Div.  396.)  Manifestly  the  por- 
tion of  the  main  charge  quoted  conflicts  with  this  rule,  nor  was  the 
error  cured  by  the  response  to  the  request  to  charge  which  in  effect 
made  the  question  depend  upon  whether  the  plaintiff  exercised  '^  due 
care"  in  apprising  herself  of  the  contents  of  the  receipt.  If  the 
receipt  was  given  to  her  she  was  bound  to  know  its  contents,  unless 
prevented  by  some  artifice  or  misrepresentation.  The  respondent 
contends  that  the  jury  could  have  found  that  the  alleged  receipt  was 
never  in  fact  delivered  to  the  plaintiff,  but  we  cannot  say  that  the 
jury  ever  passed  on  this  question.  The  charge  authorized  the  jury 
to  find  that  even  if  the  receipt  was  delivered  as  claimed,  it  did  not 
constitute  a  contract  between  the  parties  unless  the  plaintiff  knew 
its  contents  so  that  there  was  a  meeting  of  the  minds  or  at  least 
unless  in  the  exercise  of  due  care  she  ought  lo  have  apprised  herself ' 
of  its  contents.  We  might  say  that  due  care  required  the  shipper 
to  read  a  receipt  delivered  to  him  under  such  circumstances,  but 
injecting  that  question  into  the  case  could  have  had  no  other  effect 
than  to  mislead  the  jury,  particularly  where  the  court  in  the  main 
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charge  had  distinctly  called  attention  to  the  fact  that  the  receipt 
was  not  the  agreement  of  the  parties  unless  the  plaintifE  knew  its 
contents. 

The  respondent  also  contends,  under  the  authority  of  Maghee  v. 
Camden  <&  Amhoy  R.  R,  Oo.  (45  N.  Y.  514),  that  the  defendant, 
having  departed  from  the  terms  of  the  or§il  contract  testified  to  by 
the  plaintiff  by  conveying  the  property  over  a  portion  of  the  route 
by  car  instead  of  all  the  way  by  van  without  rehandling,  became  an 
insurer  without  regard  to  the  exemption  contained  in  the  shipping 
receipt,  but  the  difficulty  witli  this  position  is  that  we  cannot  know 
whether  the  jury  resolved  that  question  in  favor  of  the  plaintiff. 
The  defendant  denied  the  making  of  any  such  agreement  and  for 
aught  that  we  know  the  jury  may  have  found  that  none  was  made. 
Indeed,  that  question  was  not  distinctly  presented  to  the  jury  by 
the  learned  trial  court,  and  the  jury  may  never  have  passed  upon 
it  at  all.  Were  the  question  presented  it  might  be  necessary  to 
determine  whether  the  alleged  parol  agreement  constituted  a  vari- 
ance of  the  written  instrument,  and  whether  all  the  prior  negotia- 
tions were  merged  into  the  written  receipt. 

Irrespective  of  the  foregoing,  this  judgment  will  have  to  be 
reversed  for  an  error  in  the  admission  of  evidence.  The  plaintiff 
was  permitted  to  prove  as  a  part  of  her  case  statements  made  by 
one  of  the  defendant's  servants  after  the  delivery  of  the  property, 
to  the  effect  that  the  goods  "were  not  in  good  condition  when 
delivered.  Manifestly  this  was  reversible  error,  because  upon  no 
possible  theory  could  the  defendant  be  bound  by  the  admission"  of 
its  employee  after  the  transaction. 

The  judgment  and  order  must  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

HiRsoHBERo,  P.  J.,  Woodward,  Gaynor  and  Rich,  J  J.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event. 
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'atriok  Davis,  Kespondent,  v,  Thomas  F.  Martin,  I 

Second  Department,  March  9,  1900. 

egligence  —  master  and  servant  —  failure  of  plaintiff  to  she 
ment  —  evidence — burden  of  proof. 

I  an  action  by  a  workman  to  recover  for  injuries  received  by  him  in 
a  scaffold,  he  has  not  met  the  burden  cast  upon  him  to  show  1 
ment  by  defendant,  by  simply  showing  that  the  defendant  waj 
building,  giving  directions,  and  that  he  handed  to  some  of  tl 
amounts  due  them  for  wages,  and,  after  the  accident,  paid  to  i 
amount  due  him,  when  it  appears  that  the  defendant  was  the  pre 
corporation,  dealing  in  real  estate,  engaged  in  the  construction  of  tl 
and  that  the  contracts  for  the  erection  of  the  building  where  p 
injured  were  let  to  independent  contractors,  one  of  whom  testil 
employed  plaintiff. 

he  burden  of  proof  is  on  plaintiff  to  establish  his  employment,  and 
recover  on  the  weakness  of  defendant's  testimony. 
iRSCHBEBO,  P.  J.,  dissented. 

Appeal  bj  the  defendant,  Thomas  F.  Martin,  from  a  ; 
the  Supreme  Court  in  favor  of  the  plaintiflP,  entered  in 
the  clerk  of  the  county  of  Kings  on  the  18th  day  of  Ap 
)on  the  verdict  of  a  jury  for  $500,  and  also  from  an  orde 
§aid  clerk's  office  on  the  14th  day  of  April,  1905,  dei 
fendant's  motion  for  a  new  trial  made  upon  the  minuter 

Robert  H.  Hoy^  for  the  appellant. 

Henry  A.  Powell^  for  the  respondent. 

ILLEB,  J.; 

This  is  an  ordinary  scaflpold  case,  and  the  only  question 
Qsideration  on  this  appeal  is  whether  the  plaintifE  met  tL 
proving  that  the  relation  of  master  and  servant  existed 
mself  and  the  defendant.  The  learned  trial  court 
arged  the  jury  that  the  plaintiflP  could  not  recover  ui] 
lation  existed,  and  the  question  is  raised  by  motions  fc 
it.  The  plaintiflP  testified  that  he  was  employed  as  a  h 
'  one  Gleason ;  that  the  defendant  was  about  the  pr 
fferent  times  giving  directions  to  the  men,  and  that  after 
jnt  the  defendant  personally  handed  plaintiflP  the  money 
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as  wages.  Other  witnesses  for  the  plaintiff  testified  to  being 
employed  by  said  Gleason  and  being  paid  by  the  defendant,  and  to 
the  fact  that  the  defendant  was  constantly  upon  the  premises  giving 
directions,  and  one  witness  testified  that  the  defendant  personally 
assisted  in  the  erection  of  the  mnway  which  fell,  causing  the  plain- 
tiffs injuries.  On  the  part  of  the  defendant  it  appeared  undisputed 
that  the  defendant's  father  was  the  owner  of  the  premises,  and  that 
the  defendant  was  the  president  of  a  corporation  known  as  the 
Thomas  F.  Martin  Eealty  Company.  The  defendant  testified  tliat, 
acting  for  said  corporation,  pursuant  to  an  arrangement  with  his 
father,  he  was  engaged  in  the  construction  of  the  building  upon 
which  the  plaintiff  was  working  at  the  time  of  the  accident ;  that 
he  let  the  work  to  different  contractors,  and  that  said  Qleason  con- 
tracted to  do  the  mason  work  for  a  lump  sum.  He  admitted  that 
he  was  on  the  premises  giving  directions  to  the  end  that  the  con- 
tracts should  be  performed  properly  and  the  materials  furnished 
properly  used.  The  said  Gleason  testified  that  the  plaintiff  was  his 
servant,  and  that  he  was  doing  the  mason  work  pursuant  to  contract 
with  the  Thomas  F.  Martin  Eealty  Company.  There  is  no  evidence 
to  disprove  the  testimony  of  the  defendant  to  the  effect  that  he  was 
acting  solely  as  the  president  of  the  realty  company,  but  assuming, 
without  deciding,  that,,  he  being  an  interested  party,  this  evidence, 
although  undisputed,  was  for  the  jury,  there  is  still  the  testimony 
to  the  effect  that  Gleason,  by  whom  the  plaintiff  was  employed,  was 
an  independent  contractor,  and  the  fact  tliat  the  defendant  was  on 
the  premise  giving  directions  and  personally  handed  to  some  of  the 
men  money  for  their  wages  is  not  inconsistent  with  such  testi- 
mony. This  question  must  be  considered  in  the  light  of  the 
fact  that  the  burden  was  upon  the  plaintiff  to  prove  his  case.  He 
must,  therefore,  prove  more  than  a  mere  possibility  that  the  fact 
was  as  claimed  by  him.  The  respondent  urges  that  there  are  cer- 
tain discrepancies  and  improbabilities  in  respect  to  certain  portions 
of  the  testimony  of  the  defendant  and  of  said  Gleason,  and  that  for 
this  reason  their  credibility  was  for  the  jury.  The  difficulty  with  this 
contention  is  that  the  plaintiff  cannot  rely  upon  the  weakness  of  the 
defendant's  testimony,  and  there  is  nothing  whatever  in  the  record, 
other  than  the  facts  already  alluded  to,  which  indicates  that  the 
relations  of  the  parties  were  not  as  shown  by  the  defendant's  evi- 
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ince,  and  as  these  facts  are  in  no  wise  inconsistent 
idence,  it  is  manifest  that  the  plaintiff  has  failed  to 
irden  of  proving  his  case.     The  verdict  is,  therefoi 
idence  to  snstain  it,  and  must  be  set  aside. 
The  judgment  and  order  should  be  reversed  and  s 
anted,  costs  to  abide  the  event. 

WooDWABD,  Gaynok  and  Bioh,  JJ.,  concurred;   H 
J.,  dissented. 

Judgment  an^  order  reversed  and  new  trial  grantC' 
ide  the  event. 


uooB  D.  Behsbn,  Appellant,  v.  The  New  Toek,  Bro 
Kanhattan  Beach  Bailway  Company  and  The  Lo 
Bailboad  Company,  Bespondents. 

Second  Department,  March  9,  1906. 

Bctment— when  such  ectioa  triable  before  jury  although 
equitable  relief  is  demanded. 

Domplai|it  which  demands  the  recovery  of  possession  of  lands  % 
iental  request  that  the  defendant  railway  in  possession  thereof  I 
o  remove  its  tracks*  and  be  enjoined  from  using  the  same,  states  t 
for  ejectment  and  should  be  tried  before  a  jury.  The  fact  thi 
equitable  relief  is  asked  does  not  deprive  the  defendant  of  its  rig] 
rial  as  such  relief  would  be  given  in  the  common-law  action. 
KHLEB,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Jacob  D.  Bemsen,  from  an  or 
ipreme  Court,  made  at  the  Kings  County   Special 
tered  in  the  office  of  the  clerk  of  the  county  of  Kir 
St  day  of  November,  1905,  sending  this  action  from 
lendar  to  the  jury  calendar  for  trial. 
The  complaint  alleges  that  the  defendant  is  in  possess 
id  in  questiori  and  that  its  railroad  runs  over  it.     In  a 
ing  given  possession  of  the  land,  the  complaint  prays 
it  the  defendant  remove  its  tracks  and  cease  to  run  t 
B  land.    (For  more  complete  exposition  of  the  com 
isenting  opinion  of  Hooker,  J. j  post.) 
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Hector  M.  mtchings^  for  the  appellant. 

Z.  J.  Carrutkers  {Joseph  F.  Keany  with  him  on  the  brief],  for 
the  respondents. 

Gaynor,  J. : 

This  verbose  complaint  alleges  nothing  bat  a  canse  of  action  for 
the  recovery  of  the  possession  of  real  property.  That  the  defendant 
is  a  steam  railroad  company,  and  has  tracks  on  it  and  mns  trains  of 
cars  over  it,  does  not  make  the  suit  one  in  equity.  If  the  plaintiff 
recovers  possession,  and  the  defendant  leaves  its  ties  and  rails  after 
it,  that  presents  no  case  calling  for  the  assistance  of  a  court  of 
equity.  The  plaintifPs  own  hands  will  suffice.  And  it  is  to  be  pre- 
sumed that  when  the  plaintiff  gets  into  possession  by  a  common-law 
judgment  the  defendant  will  not  run  a  train  of  cars  over  him  or  his 
property  before  he  can  pull  up  the  ties  and  rails.  If  the  defendant 
should  be  guilty  of  continuous  trespass  upon  his  property  after  he 
is  given  possession,  which  cannot  be  presumed,  equity  will  give 
protection  then. 

And  if  there  were  some  incidental  equitable  relief  needed  to 
supplement  a  common-law  judgment  for  the  plaintiff,  that  could 
not  deprive  the  defendant  of  its  right  to  trial  by  jury.  The  action 
would  still  be  ejectment,  and  such  incidental  relief  could  be  given 
by  the  court  at  the  same  time  {Davis  v.  Morris^  36  N.  T.  569). 
The  case  of  Hahl  v.  Sugo  (169  K  T.  109)  is  not  to  the  contrary ; 
it  is  nothing  but  an  illustration  of  the  old  rule  against  the  splitting 
of  causes  of  action  {Bendemagle  v.  Cocks^  19  Wend.  207).  It  does 
not  decide  anything  about  the  right  to  a  jury  trial.  It  only  holds 
that  the  plaintiff  there  had  only  one  canse  of  action,  i,  e.,  a  com- 
mon-law cause  of  action  of  ejectment  in  which  some  incidental 
equitable  relief  might  be  appropriate  under  our  practice  system,  and 
not  that  he  had  two  causes  of  action,  i,  e,j  one  at  law  and  the  other 
in  equity.  If  it  had  held  the  latter,  it  could  not  have  held  that  the 
plaintiff  should  have  united  the  two  causes  in  one  action.  No  one 
is  obliged  to  do  that.  The  rule  is  only  against  splitting  one  cause  of 
action. 

T^e  order  should  be  affirmed. 

Woodward  and  Jbnks,  JJ.,  concurred;  Hirsohberg,  P.  J., 
concurred  in  result ;  Hooker,  J.,  read  for  reversal. 
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Hooker,  J.  (dissenting) : 

The  complaint  herein  alleges  that  the  New 
Jamaica  Kailroad  Company,  the  predecessor 
New  York,  Brooklyn  and  Manhattan  Beac 
went  into  possession  of  a  piece  of  property 
wide  and  over  eighteen  hundred  feet  long 
license  from  plaintiff's  father,  and  that  the 
hattan  Beach  Railway  Company  and  its  lei 
Railroad  Company,  have  continued  in  posses 
time.  The  complaint  also  alleges  ownership  < 
plaintiff  and  revocation  of  the  license  and  co 
possession  by  the  defendants.  It  is  also  alle 
owns  mortgages  upon  property  adjoining  tl 
railroad  tracks  still  exist ;  that  the  defendants 
tion  of  a  viaduct  thereon  and  that  the  plai 
remedy  at  law.  The  prayer  for  judgment  i 
snrrender  to  the  plaintiff  the  quiet  and  undis 
sion  of  the  strip  of  land ;  that  they  remove 
ties,  sleepers,  fences  and  other  appurtenan< 
enjoined  and  restrained  from  continuing  in  t 
of  the  lands  for  a  steam  railroad  or  any  other 
plaintiff's  right  of  quiet  and  undisturbed  poss 

The  court  below  has  held  that  this  is  an  ac 
the  possession  of  real  property  triable  by  a 
insists  that  it  is  not  an  action  in  which  a  trial 
riorht.  If  the  appellant  is  correct  the  order 
the  case  restored  to  the  calendar  of  the  Speci 
of  issues  of  fact. 

The  plaintiff  claims  a  right  to  recover  p< 
Were  the  lands  not  burdened  by  the  tracks,  1 
nances  of  the  defendants,  the  railroad  conipa 
of  ownership  by  himself  and  wrongful  poss 
ants  is  all  that  would  be  required,  and  this  y 
judgment  for  the  recovery  of  the  real  proper! 
then  be  what  is  commonly  known  as  an  act 
the  sheriff  under  the  execution  would  put  the 
The  facts,  however,  are  such  that  the  plaint 
in  alleging  more.     He  says  that  the  land 
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appurtenances  incident  to  the  constrnction  and  operation  of  a  rail- 
road, the  fair  infereuce  being  that  it  will  not  be  practicable  for  him 
or  the  sheriff  to  remove  them.  He  claims,  inasmuch  as  the  posses- 
sion by  the  defendants  is  wrongful,  that  they  should  be  required  to 
surrender  up  the  premises  unburdened  in  that  manner,  and  that  the 
removal  of  the  appurtenances  should  be  by  the  defendants  them- 
selves, for  without  such  removal  there  could  be  no  real  transfer  of 
possession.  His  complaint  alleges  sufficient  facts  to  justify  equitable 
relief,  and  he  is  warranted  in  demanding  relief  that  the  defend- 
ants remove  their  tracks  and  appurtenances  and  be  enjoined  and 
restrained  from  continuing  in  the  use  and  occupation  of  the  land  as 
and  for  steam  railroad  purposes.  The  action  is,  therefore,  not  a 
pure  action  for  the  recovery  of  real  property,  and  hence  triable  by 
jury,  but  becomes  an  action  in  equity.  {Coming  v.  Trot/  Iron  dk 
Nail  Factory,  40  N.  T.  191 ;  Broieatedt  v.  South  Side  Baalroad 
Co.  of  Long  lahmd,  55  id.  220 ;  Hahl  v.  SugOy  169  id.  109.) 
The  order  should  be  reversed,  with  costs. 

"Ord^r  affirmed,  with  ten  dollars  costs  and  disbursements. 


MosKS    Tanehbaum,  Appellant,  v.  Fedbbal    Match    Compaky, 

Respondent     (Action  No.  2.)  . 

First  Department,  March  9, 1906. 

Contract  to  pay  commissions  on  fire  insurance  ~  no  commissions  recover- 
able on  insurance  fumislied  to  replace  canceled  policies— evidence  — 
payment  of  commissions  may  be  shown  by  Judgment  roll  in  former 
action. 

Under  a  contnct  which  requires  the  defendant  to  carry  <2erUiin  fire  insurance  and 
to  pay  the  plaintiff  a  commission  on  the  insurance  furnished  by  him,  the  plain- 
tiff is  not  entitled  to  commissions  on  insurance  furnished  by  him  to  take  the 
place  of  other  insurance  which  was  canceled  by  the  insurers,  and  on  which  the 
defendant  had  already  paid  commissions.  This  is  so,  although  the  amount  of 
insurance  to  be  carried  had  been  modified  by  consent  of  parties. 

The  fact  that  the  defendant  has  paid  commissions  on  ths  insurance  annually 
issued  may  be  shown  by  the  Judgment  roll  in  an  action  between  the  same 
parties,  in  which  that  fact  was  established. 

Appeal  by  the  plaintiff,  Moses  Tanenbaum,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
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of  the  clerk  of  the  county  of  New  York  on  the  25th  day  of  May, 
1905,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the  court, 
and  abo  from  an  order  entered  in  said  clerk^s  oflSce  on  the  7th  day 
of  June,  1905,  denying  the  plaintifPs  motion  for  a  bow  trial  made 
upon  the  minutes. 

Erneet  HMy  for  the  appellant. 

Dickinson  W,  Riohwrds^  for  the  respondent. 

Feb  Cubiah  : 

The  facts  here  presented  are  substantially  the  same  as  those 
presented  on  the  former  appeal  {TaTi&nhaum  v.  Federal  Match 
Co.j  No.  2y  102  App.  Div.  524),  and  the  judgment  would  be 
atBrmed  on  the  opinion  then  delivered  were  it  not  for  the  fact  that 
upon  the  argument  of  the  present  appeal  it  was  suggested  that  the 
justice  writing  the  former  opinion  misapprehended  the  facts, 
especially  as  to  the  amount  of  insurance  which  the  defendant  was 
required  to  take  during  the  first  nine  months  of  tlie  term  of  the 
contract,  and  also  in  assuming  that  the  policies  which  were  issued 
after  the  fire  were  not  new  insurance,  but  simply  to  take  the  place 
of  policies  which  had  been  canceled. 

The  contract  was  for  a  term  of  ten  years  from  the  10th  of 
November,  1900,  and  required  the  defendant  to  carry,  for  that 
period,  at  least  $50,000  insurance  for  each  year.  It  is  true  the  con- 
tract was  modified  to  the  extent  claimed  by  the  appellant's  counsel, 
which  fact  was  overlooked  by  the  justice  writing  the  former  opin- 
ion, but  this  in  no  way  changed  or  affected  the  legal  rights  of  the 
parties  under  the  contract  as  there  determined.  It  was  then  held 
that  under  the  terms  of  the  contract  the  plaintiff  was  obligated  to 
furnish  the  defendant  at  least  $50,000  of  insurance  per  year  atid  to 
keep  the  same  good  during  the  year,  the  defendant  paying  there- 
for on  demand  four  per  cent  commission  or  $4  on  each  $100  of 
insurance.  Under  the  modification  of  the  contract  only  $30,000  of 
insurance  was  taken  for  the  first  three  months  and  $40,000  for  the 
next  six  months.  This  amount  was  furnished  by  the  plaintiff  and 
paid  for  by  the  defendant.  A  portion  of  this  insurance,  $7,500, 
having  been  canceled  before  the  expiration  of  the  year,  the  plain- 
tiff was  bound  to  furnish  other  insurance  for  a  similar  amount 
App.  Div.— Vol.  CXI.        27 
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without  any  further  payment  by  the  defendant.  This  he  in  effect 
refused  to  do  by  by  insisting,  when  he  furnished  such  insurance, 
that  the  plaintiff  must  pay  therefor  an  additional  four  per  cent  on 
each  $100  of  the  same,  irrespective  of  whether  it  was  issued  to  take 
the  place  of  canceled  insurance  or  not.  This  was  not  new  insur- 
ance. It  was  simply  to  take  the  place  of  the  insurance  which  had 
been  canceled  by  the  companies  issuing  the  policies.  -  Tlie  fact  that 
more  was  on  merchandise  and  less  on  macliinery  did  not  change 
the  situation.  The  defendant  had  paid  for  $7,500  of  insurance,  to 
take  the  place  of  which  these  policies  were  issued,  and  the  plaintiff 
could  not  attach,  when  he  furnished  such  policies,  a  condition  that 
the  defendant  should  pay  four  per  cent  on  each  $100  thereof. 
Defendant  was  under  no  obligation  to  pay  such  charge.  This  was 
settled  and  determined  in  the  action  brought  by  the  plaintiff  against 
this  defendant  to  recover  such  sum,  and  for  the  purpose  of  showing 
that  fact  the  judgment  roll  in  that  action  was  properly  received  in 
evidence  on  the  trial  of  this  action.  The  case  of  Flagg  v.  Fiak  (93 
App.  Div.  169),  cited  by  the  appellant,  b  not  in  conflict  with  the 
decision  here  made. 

For  these  reasons  and  those  assigned  in  the  former  opinion  the 
judgment  and  order  appealed  from  should  be  afiirmed,  with  costs. 

Present  —  O'Brien,  P.  J.,  Patterson,  McLaughlin,  Lauohlin 
and  Houghton,  JJ. 

Judgment  and  order  affirmed,  with  costs. 


The  Anglo-Continental  Chemical  Works,  LlMrrED,  Respondent,  ij. 
James  St.  George  Dillon  and  George  Maclagan,  as  Executor, 
etc.,  of  James  Hartford,  Deceased,  Defendants. 

Arohibau)  C.  Shenstone,  Appellant. 

First  Department,  March  9,  1006. 

Attorney   and  client  —  subBtitution  of  attomeyB— attorney  retaining 
lien  on  papers  until  payments 

Although  a  client  has  an  absolute  right  to  substitute  attorneys,  an  attorney  not 
guilty  of  misconduct  should  be  allowed  to  retain  his  client's  papers  on  such 
substitution  untfl  the  amount  due  him  is  ascertained  by  reference  and  is  paid. 
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Appeal  by  Archibald  C.  Shenstone  from  an  order  of  the  Supreme 
ourt,  made  at  the  New  York  Special  Tei-m  and  entered  in  the 
fice  of  the  clerk  of  the  county  of  New  York  on  the  14th  day  of 
ovember,  1905,  granting  a  substitution  of  attorneys  and  directing 
16  surrender  of  the  papers  in  the  action  without  terms. 

Archibald  C.  Shenstone^  appellant,  in  person. 

Edrnvrnd  L.  Mooney^  for  the  respondent. 

EB  Curiam  : 

The  appellant  has  been  the  attorney  of  record  in  this  action  for 
^  defendant  Maclagan  since  the  commencement  of  the  aotion. 
be  order  here  appealed  from  was  granted  upon  the  motion  of  the 
ifendant  Maclagan,  the  granting  of  the  order  evidently  being 
ised  upon  the  absolute  right  of  a  party  to  change  his  attorney,  as 
)  misconduct  on  the  part  of  the  appellant  or  cause  for  the  substi- 
tion  is  shown. 

That  a  party  has  the  absolute  right  to  change  his  attorney  is 
ithout  question  in  this  State.  Under  rule  10  of  the  General  Rules 
Practice,  however,  the  rights  of  the  attorney  should  be  protected 
bore  no  misconduct  is  shown,  and  this  requires  that  when  an 
tomey  has  rendered  services  and  has  received  no  compensation 
erefor,  a  substitution  should  not  be  granted  without  protecting 
9  lien.  The  application  of  the  rule  requires,  in  the  present  case, 
at  a  reference  should  be  ordered  to  determine  the  amount  due  the 
tomey,  the  latter  to  be  allowed  to  retain  the  papers  until  the 
lount  due  him  is  determined  and  paid ;  that  part  of  the  order, 
►wever,  which  directs  substitution  to  stand. 

The  order  appealed  from  should  be  modified  accordingly,  and  as 
modified  afiirmed,  with  ten  dollars  costs  and  disbursements  to  the 
>pellant. 

Present  —  O'Brien,  P.  J.,  Patterson,  Inoraham,  Laughlin 
d  Clarke,  JJ. 

Order  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
ith  ten  dollars  costs  and  disbursements  to  the  appellant.  Settle 
der  on  notice. 
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Louis  J.  Altkbug  and  Jacob  W.  Kahn,  Respondents,  v.  Bosb 
Horowitz,  Appellant. 

Second  Department,  March  2,  1906. 

Attorney  and  client  —  proof  insufficient  to  show  retainer  by  wife  when 
brought  in  as  party  defendant  in  suit  against  husband  —  evidence  — 
objection  to  narration  by  witness. 

Action  by  attorneys  for  professional  services. 

When  attorneys  have  been  employed  by  a  husband  to  defend  an  action,  and.  on 
the  wife  being  brought  in  as  a  party  defendant,  are  told  by  the  husband  in  tlie 
wife's  presence  "  to  go  ahead  and  defend  her,"  to  which  statement  she  made  no 
reply,  proof  of  such  fact  is  insufficient  to  show  a  retainer  by  the  wife,  espe- 
cially when  the  services  rendered  to  the  wife  were  incidental  to  the  defense  of 
the  action  against  the  husband. 

An  objection  to  a  narration  by  a  witness  is  good;  for  counsel  have  a  right  to 
have  testimony  brought  out  by  question  and  answer  in  order  to  protect  the 
client's  interest  by  objection  rather  than  by  motion  to  strike  out. 

Appeal  by  the  defendant,  Kose  Horowitz,  from  a  judgment  of 
the  Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn, 
in  favor  of  the  plaintiffs,  entered  in  the  office  of  the  clerk  of  said 
court  on  the  2d  day  of  February,  1905. 

Mark  B.  Ooodman^  for  the  appellant. 

jTaccb  W.  Kahn^  for  the  respondents. 

Pkb  Curiam  : 

The  action  is  for  legal  services.  A  suit  was  brought  in  the 
Supreme  Court  against  the  defendant's  husband.  When  it  came  to 
trial  it  was  marked  off  the  calendar  for  a  defect  of  parties,  and  the 
plaintiff  sent  to  Special  Term  to  move  to  bring  in  the  defendant, 
who  thereupon  was  brought  in.  The  case  was  finally  settled  with- 
out trial.  One  of  the  plaintiffs  testifies  that  he  had  been  retained 
in  that  suit  by  the  husband  at  the  outset,  and  that  at  or  about  the 
time  the  defendant  was  brought  in  the  husband,  in  the  presence  of 
the  defendant,  told  him  "to  go  ahead  and  defend  her,"  and  that  she 
did  not  join  in  the  conversation,  bnt  must  have  heard  it.  He  testi- 
fies that  he  thereafter  prepared  an  answer  for  her,  and  that  he  had 
one  consultation.     On  the  other  hand,  the  defendant  testifies  that 
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she  gave  the  eumhious  and  complaint  served  upon  her  to  her  has- 
band  for  his  attention ;  that  slie  never  was  present  at  any  conversa- 
tion when  her  husband  told  the  plaintiff  to  go  ahead  and  defend 
her,  or  made  any  similar  remark,  and  that  she  never  subscribed  any 
answer  in  that  suit.  Her  husband  corroborates  her.  It  does  not 
appear  that  any  claim  was  ever  made  upon  the  defendant  until  just 
before  this  action  was  begun. 

We  think  that  the  proof  fails  to  establish  liability  on  the  part  of 
the  defendant.  Subsequent  to  the  time  of  the  alleged  retainer  by 
effect  of  her  silence,  there  is  no  testimony  that  estops  her.  There 
are  no  facts  shown  as  to  any  communication  made  to  her,  or  as  to 
any  services  rendered  which  should  have  caused  her  to  suppose  that 
she  was  liable  therefor.  The  plaintiffs  must,  therefore,  rest  upon 
her  alleged  silence  at  the  alleged  interview.  Of  course,  ftgency  may 
be  implied  from  conduct  and  acquiescence  on  the  part  of  tlie  alleged 
principal.  But  the  evidence  is  not  sufficient,  under  the  circum3tances 
of  this  case,  to  apply  that  principle.  This  was  primarily  an  action 
against  the  husband ;  these  plaintiffs  were  then  his  attorneys  and 
had  received  his  retainer,  and  even  if  the  husband  did  tell  one  of 
them  in  the  wife's  presence  to  go  aliead  and  defend  it  for  his  wife, 
it  is  more  than  doubtful  whether  her  silence  is  sufficient  to  imply 
his  agency  to  retain  them  as  her  attorneys  so  as  to  charge  her  with 
liability  for  services  in  that  suit.  Certainly  in  the  face  of  the  testi- 
mony of  the  defendant  and  of  her  husband  to  the  contrary,  the 
plaintiffs  have  not  sustained  the  burden  of  proof.  There  is  every 
indication  that  the  services  rendered  to  the  defendant  were  such  as 
would  have  been  rendered  to  the  husband  as  entirely  incidental  to 
the  protection  of  his  interests  if  he  had  remained  the  sole  defend- 
ant, save  the  preparation  of  the  answer,  which  the  defendant  testi- 
fies without  contradiction  that  she  never  subscribed.  The  fact  tliat 
the  husband  is  in  bankruptcy  may  be  some  indication  why  this  action 
was  brought  against  bis  wife,  for  there  is  no  satisfactory  evidence 
that  the  action  against  her  was  not  an  afterthought.  Some  excep- 
tions taken  to  rulings  on  the  evidence  are  open  to  criticism,  but,  in 
view  of  the  new  trial,  it  is  not  necessary  to  discuss  them,  as  they  are 
to  be  criticised,  not  for  radical  error,  but  for  unduly  limiting  the 
inquiries  of  the  defendant.  One,  however,  may  be  noted.  We 
think  that  when  counsel  objects  to  narration  by  a  witness  he  has  the 


Digitized  by 


Google 


422  BuBKE  V.  Bakeb. 


Second  Department,  Marc)i,  1906.  [Vol.  111. 

right  to  have  the  testimony  elicited  by  qaestion  and  answer,  in 
order  that  he  miay  protect  liis  client  by  objection  rather  than  by  a 
motion  to  strike  oat. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event. 

HlBSOHBERO,   P.    J.,  WOODWABD,  JeNKS,  RiOH   and    MiLLBE,    JJ., 

concurred. 

Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
/        costs  to  abide  the  event. 


Maby  C.  Bubee,  as  Executrix,  etc.,  of  Thomas  P.  Bubee, 
Deceased,  Bespondent,  v.  Joseph  F.  Bakeb  and  Others,  Appel- 
lants, Impleaded  with  the  City  of  New  Tobk,  Defendant. 

Second  Department,  March  2,  1906. 

Attorney  and  client — contract  for  continent  fee  siiatained — evidence — 
diary  of  deceased  attorney  admissible  to  show  services  rendered. 

Clients  who  after  retaining  an  attorney  have  discharged  him  and  substituted 
other  attorneys,  and  thereafter  finding  that  his  services  are  necessary  by  reasoK 
of  his  special  fitness  have  re-employed  bim  under  written  contracts  giving  him 
a  contingent  fee,  cannot  thereafter  complain  that  he  drove  a  hard  bargain. 
Deductions  from  the  amount  due  are  not  proper  merely  because  the  case  was 
tried  in  court  by  the  other  attorneys  employed,  as  the  labor  of  the  preparation 
of  a  case  may  be  greater  than  the  trial  thereof. 

When  such  attorney  is  dead  it  is  not  error  to  admit  his  diaries  in  evidence  to  show 
the  services  rendered. 

Appeal  by  the  defendants,  Joseph  F.  Baker  and  others,  from 
portions  of  a  judgment  of  the  Supreme  Conrt  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on 
tlie  4th  day  of  May,  1904,  as  resettled  and  amended  by  an  order 
entered  in  said  clerk's  office  on  the  19th  day  of  August,  1904, 
upon  the  decision  of  the  court  rendered  after  a  trial  at  the  Qaeens 
County  Special  Term. 

William  W.  Goodrich  [Nelson  Smith  with  him  on  the  brief], 
for  the  appellants. 

Thomas  F.  JUagner  [John  F.  Ga/rew  with  him  on  the  brief],  for 
the  respondent. 
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Per  Curiam  : 

The  learned  Special  Term  at  first  blush  thought  that  the  plain- 
tiff's testator  did  not  perform  his  contract,  and  so  ordered  a  refer- 
ence to  determine  what  deduction  should  be  made  from  the  stipu- 
lated compensation,  because  another  had  presented  the  case  in  this 
court.  On  reargument  the  court  wrote  that  it  had  been  in  error, 
and  a  more  careful  reading  of  the  testimony  had  convinced  it  that 
the  testator  had  fully  performed  his  contract  before  his  death. 

The  issue  tendered  by  the  pleadings  and  adhered  to  very  near 
the  close  of  the  plaintiff's  case,  was  that  the  written  agreement  for 
compensation  made  by  each  'defendant  with  Mr.  Burke  was  not 
understandingly  executed  by  the  defendant,  and  that  an  essential 
condition  thereof  was  that  Mr.  Burke  was  to  have  the  men 
reinstated  within  thirty  days. 

We  think  that  there  is  no  ground  that  warrants  our  disturbance 
of  the  findings  of  the  court  that  Mr.  Burke  performed  liis  contract. 
{Lowery  v.  EraJcine^  113  N.  Y.  52.)  The  position  of  the  city 
required,  inter  aHa^  evidence  to  meet  its  contention  that  the  appro- 
priation had  been  exhausted.  That  this  was  the  crucial  point  is 
evident  from  the  opinion  of  the  court  at  Trial  Terfn.  {People 
exrel.  Oledson  v.  Scannelly  69  App.  Div.  401.)  To  produce  such 
evidence  required  thorough,  exhaustive  and  painstaking  labor. 
Mr.  Burke,  as  former  corporation  counsel  for  Long  Island  City, 
had  been  naturally  in  close  touch  with  its  affairs  during  the 
period  in  question.  He  was,  so  to  speak,  a  legal  specialist,  par- 
ticularly acquainted  with  the  facts,'  or  at  least  knowing  where  to 
look  for  them  readily.  There  is  evidence  that  the  other  attorneys 
and  counsel  had  not  seen  fit  to  prepare  themselves  upon  these 
facts,  that  they  had  indeed  called  upon  their  clients  to  furnish 
the  evidence,  and  that  in  this  extremity,  Mr.  Burke  and  his 
associate  were  called  into  the  case  by  the  clients.  Mr.  Burke 
had  been  in  association  with  Mr.  Stevens,  the  original  attorney 
or  counsel.  But  that  relationship  had  ended  by  the  entry  of  the 
order  of  substitution  of  Grady,  Smith  and  Crandall  upon  the 
consent  of  Mr.  Stevens  and  the  adjustment  of  Mr.  Stevens'  fees. 
When  Mr  Burke  was  again  called  upon  and  accepted  the  retainer, 
the  relationship  of  client  and  attorney  began  de  novo.  He  may 
have  driven  a  hard  bargain  with  his  clients,  but  there  was  no  duress. 
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"They  had  discarded  him  and  then  found  that  thej  needed  hiua, 
Jfofi  constat  tiiat  others  could  not  have  prepared  tbe.case  as  he  pre- 
pared it,  perhaps  with  greater  labor  and  less  facilities.  But  that  Me 
services  from  his  experience  and  knowledge  were  peculiarly  valu- 
able, or  were  deemed  essential,  affords  no  reason  for  upsetting  the 
agreement  in  that  he  demanded  and  received  a  very  large  compen- 
sation. On  the  other  hand,  the  fee  was  contingent,  and  this  element 
cannot  be  excluded  in  viewing  tbe  amount  thereof.  Moreover,  if 
the  men  were  reinstated  they  virtually  gained  life  positions  in  a  cer- 
tain service.  Not  only  is  it  clear  that  the  issue  required  such  work 
as  Mr.  Burke  did  on  the  case,  and  that  in  the  nature  of  things  the 
work  required  long  and  arduous  labor,  but  there  is  evidence  that 
such  labor  was  done,  that  it  was  well  done,  and  that  tiie  attorney  and 
counsel  with  whom  Mr.  Burke  became  associated  knew  that  it 
was  doing  and  reaped  the  benefit  of  it.  Any  lawyer  knows  that 
often  the  great  burden  of  the  labor  in  the  preparation  of  a  case 
is  4one  not  by  him  who  tries  it  as  a  barrister,  but  by  some  other, 
who  does  not  figure  at  the  trial  and  whose  voice  is  not  heard 
in  the  court,  who  has  no  recognition  from  outsiders,  but  to  whose 
patient  and  painstaking  labor  the  result  is  greatly  due,  even  though 
the  client  himself  may  not  realize  it.  We  cannot  see  how  the 
appellants  can  now  be  heard  to  complain  of  the  amount  of  the 
compensation.  For  at  the  trial  the  plaintiff  had  witnesses  at  hand 
to  testify .  to  the  fairness  of  the  charge,  and  the  court  excluded 
them  with  the  statement  that  it  understood  no  attack  was  based 
upon  that  ground.  Tiie  record  shows  that  the  learned  counsel  for 
the  defendants  ^^  indicated  assent  to  this  "  statement.  We  may  say 
that  the  learned  counsel  contended  that  he  made  no  such  assent  and 
sought,  but  in  vain,  to  exclude  it  from  the  record,  as  appears  by 
Burke  v.  Baker  (104  App.  Div.  26).  We  refused  to  interfere  with 
the  record,  under  the  rule  of  Ditmaa  v.  MoKane  (87  App.  Div.  54), 
and  cases  there  cited.  .  We  remarked  in  the  opinion :  "  It  is  proper 
to  add  that  we  do  not  deem  the  concessions  set  out  in  this  amend- 
ment as  injurious  to  the  defendants  as  tiieir  counsel  seem  to  suppose 
it  to  be.  The  suit  was  brought  to  collect  from  a  large  number  of 
firemen  their  salaries  for  the  year  1899,  which  they  were  alleged  to 
have  assigned  to  the  plaintiff's  intestate  for  value  received.  The 
answers  denied  the  alleged  assignments  and  pleaded  furdier  that 
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tliey  were  procured  withont  consideration  by  false,  subtle  and 
deceptive  promises,  which  were  specifically  set  forth.  Giving  all 
force  which  can  properly  be  gi^en  to  any  admission  involved  in  the 
coUoqny  which  has  been  mentioned,  it  left  and  leaves  counsel 
for  the  defendants  still  at  liberty  to  insist  upon  every  denial  and 
defense  set  up  in  their  answers."  In  Matter  of  Fitzsimona  (174 
N.  Y.  23)  the  court  say :  "  In  view  of  the  fact  that  by  express 
statute*  the  right  is  conferred  upon  an  attorney  or  counselor 
to  regulate  the  amount  of  his  compensation  by  agreement  with 
his  client,  which  is  unrestrained  and  unlimited  by  law,  we  can- 
not 866  how  such  an  agreement  can  be  interfered  with  and  held 
illegal  nntil  the  question  has  been  fully  and  fairly  investigated  and 
the  facts  relating  to  the  transaction  plainly  established  by  a  trial. 
The  statute  conferred  upon  the  parties  the  right  to  make  the  con- 
tract^ and  conferred  upon  the  court  no  authority  to  make  it  for 
them.  If,  however,  upon  a  proper  examination  of  the  appellant's 
claim,  it  shall  be  found  that  the  agreement  between  himself  and  his 
client  was  induced  by  fraud,  or  that  the  compensation  provided  for 
was  so  excessive  as  to  evince  a  purpose  to  obtain  improper  or  undue 
advantage,  the  court  may  correct  any  such  abuse."  (See,  too,  Boyd 
V.  Daily ^  85  App.  Div.  581.)  And  in  the  latter  case,  speaking  of 
the  rule,  the  court  also  say :  "  This  is  not  an  inflexible  rule.  It  is  a 
rule  of  equity,  and  should  not  be  .rigorously  applied  where,  owing 
to  the  death  of  the  attorney,  it  is  impossible  for  his  representatives 
to  make  *  fall  or  plenary  proof.'  "     (Citing  authorities.) 

We  do  not  think  that  it  was  error  to  admit  in  evidence  the  record 
of  the  testator's  diaries  in  indication  of  the  services  rendered  by 
him.  {Ldand  v.  Cameron,  31  N.  Y.  115 ;  Zivingston  v.  Amoueo, 
66  id.  507 ;  Fisher  v.  Mayor,  67  id.  77.)  The  fact  that  there  has 
been  consolidation  makes  the  total  sum  very  large,  but  it  must  be 
remembered  that  the  amount  is  to  be  paid  by  lifty-two  defendants. 

The  judgment  must  be  affirmed,  with  costs. 

JsKKs,  HooKEB,  Gatnob,  Kich  aud  MiLLEB,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 

♦See  CJode  Civ.  Proc.  §  66.—  [Rbp. 
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Walter  E.  Gabble  and  Others,  Appellants,  v.  Albert  E.  Cabble 
and  Others,  as  Executors,  etc.,  of*ELijAH  Cabble,  Deceased,  and 
Others,  Hespondents. 

Second  Department,  March  2,  1006. 

Infants  —  power  of  general  guardian  to  sell  stock  left  to  infant  by  will — 
when  price  received  therefor  is  adequate  —  valuation  of  stock  in  private 
business  corporation —evidence  —  when  expert  opinion  as  to  value 
excluded. 

The  general  guardian  of  infants  ivho  are  legatees  of  personal  property  consisting 
of  specific  stock  has  power  to  sell  such  stock  at  a  price  which  is  adequate. 

Hence  when  such  infants  are  left  stock  in  a  private  corporation  the  gwirdian  may 
sell  the  same  to  other  legatees  managing  the  business  if  the  price  be  fair.  Such 
sale  at  most  is  voidable  on  the  ground  that  the  price  was  inadequate. 

When  the  stock  is  that  of  a  private  family  corporation  owning  no  patents  or 
monopoly  and  engaged  in  a  manufacturing  business,  the  success  of  which 
depends  upon  competition,  which  stock  has  no  listed  market  value,  its  fair 
market  value  may  be  shown  by  the  testimony  of  one  who  has  been  connected 
with  the  business  and  has  personal  knowledge  of  its  affairs.  Its  worth  is  not 
to  be  measured  by  that  set  out  in  an  inventory  of  the  corporation,  but  at  the 
probable  market  value  on  liquidation. 

The  Taluatiofi  of  such  stock  by  the  Special  Term  confirmed. 

As  such  stock  has  no  recognized  market  value,  it  is  not  error  to  exclude  the  opin- 
ions of  expert  witnesses  having  no  knowledge  of  the  corporate  affairs  based 
upon  hypothetical  questions  only. 

Appeal  by  the  plaintiffs,  Walter  E.  Cabble  and  others,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  tlie  county  of  Kings  on  the  6th  day  of 
September,  1904,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  Kings  County  Special  Term,  dismissing  the  complaint 
upon  the  merits. 

JEllis  L,  Aldrich^  for  the  appellants. 

/.  N,  Sievwright  [  William  H,  E,  Jay  and  David  Tesse  with 
him  on  the  brief]  and  Ihihbard  Hendrickson^  for  the  respondents. 

Jenks,  J. : 

Edward  Cabble  died  on  February  15,  1889,  testate.  His  brother, 
Elijah  Cabble,  and  his  son,  Walter  Cabble,  were  his  executors.     He 
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left  him  Burviving  three  sons  and  five  daughters,  and  certain 
gi'andchildren,  children  of  a  dece&Bed  son.  His  estate  consisted  of 
$16,000  and  forty  shares  of  stock  in  the  William  Cabbie  Manu- 
facturing Company.  The  scheme  of  the  will  that  became  effective 
vested  the  forty  shares  in  his  children  and  the  grandchildren  {per 
stirpes)  share  and  share  alike,  and  gave  his  other  property  like- 
wise. The  testator  died  suddenly,  and  so  left  an  unexecuted  will 
that  shifted  the  scheme,  for  it  vested  the  stock  in  his  sons  exclu- 
sively, and  gave  the  other  property  to  the  daughters  and  the  said 
grandchildren  exclusively.  A  few  days  after  his  burial  the  scheme 
of  the  unexecuted  will  was  carried  out  by  the  adult  children. 
Three  months  later  the  mother  of  the  said  grandchildren,  who 
meanwhile  had  become  their  general  guardian,  sold  all  of  their 
interest  in  the  stock  to  the  said  three  sons  of  the  testator.  This  is 
an  action  in  equity  brought  by  three  of  the  said  grandchildren,  now 
of  age,  and  by  said  general  guardian  and  guardian  ad  litem  of  those 
who  are  infants,  against  the  executors  of  Edward  Cabbie  and 
Walter  Cabbie,  deceased,  to  set  aside  the  general  release  given  to 
the  said  Edward  and  Walter  as  executors  upon  the  transaction  of 
the  sale  of  the  stock,  iMid  against  the  purchasers  of  the  stock  to  set 
aside  that  sale.  The  Special  Term  found  for  the  defendants  and 
dismissed  the  complaint  upon  the  merits. 

The  Sth  clause  of  the  will  is  a  specific  bequest  of  the  said  stock, 
as  the  testator  directed  that  the  shares  ^^  shall  pass  to  and  vest  in 
my  said  children  equally  share  and  share  alike."  Exclusive  of  this 
stock  the  personal  property  discharged  all  of  the  testator's  debts. 
The  title  to  the  stock  vested  in  the  legatees.  {Blood  v.  Kane^  130 
K.  Y.  5U,  517;  Matter  of  MuOxm,  145  id.  98,  104;  Chester  v. 
Bufalo  Car  Mfg.  Co,,  70  App.  Div.  443,  457.)  The  guardian 
of  the  infants  had  power  to  sell  this  personal  property  (Dwiglit 
Pers.  &  Pers.  Prop.  277;  Field  v.  Schieffdin,  7  Johns.  Ch.  150), 
and,  therefore,  the  sale  was /but  voidable.  I  think  that  the  appel- 
lants must  fail,  because  all  of  the  proof  sustains  the  findings  of  the 
Special  Term  that  the  price  paid  was  not  inadequate.  Even  if  we 
concede  that  the  rule  well  stated  by  Kerr  on  Fraud  and  Mistake  (3d 
ed.  p.  136),  as  follows :  "  The  principles  which  govern  the  case  of  deal- 
ings of  persons  standing  in  a  fiduciary  relation  apply  to  the  case  of 
persons  who  clothe  themselves  with  a  character  which  brings  them 
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within  the  range  of  the  principle,  or  who  take  instruments,  securi- 
ties or  moneys  with  notice  that  they  have  been  obtained  by  a  per- 
aon  filling  a  position  of  a  fiduciary  character  from  a  person  towards 
whom  he  stands  in  such  relation,"  applies  under  the  facts  of  this 
case,  and  that,  therefore,  the  burden  to  show  that  the  price  was 
adequate  so  as  not  to  ''point  directly  to  wrongdoing"  (2  Big. 
Fraud,  505 ;  see,  also,  500  et  8eq.\  was  on  the  purchasers,  yet  I  still 
think  that  the  appellants  must  fail.  The  court  finds  that  the  estate 
in  1889,  exclusive  of  the  stock,  was  valued  at  $16,224.72  ;  that  the 
value  of  the  stock  at  that  time  did  not  exceed  $16,000,  and  that 
the  value  of  the  four  and  four-ninths  shares  which  were  sold  by  the 
guardian  did  not  exceed  $1,776.  It  finds  that  the  sons  paid  for  the 
stock  to  the  guardian  $888.88,  and  also  executed  such  releases  of 
their  respective  one-ninth  shares  of  the  estate,  to  which  they  were 
entitled  under  the  will,  so  that  the  one-ninth  share  of  the  said 
infants  became  one-sixth.  The  guardian  was  paid  in  addition  to  the 
one-ninth  share  to  which  her  wards  were  etititled  under  the  will 
$901.38,  representing  the  amount  of  the  sons'  relinquishment,  so  that 
the  guardian  received  for  the  four  and  four-ninths  shares  of  the  stock, 
in  all  $1,790.26,  or  $400  a  share— -the  full  value,  as  found  by  the 
court.  The  shares  were  of  the  capital  stock  of  the  William  Cabbie 
Manufacturing  Company,  a  domestic  corporation  organized  in  1870, 
for  a  term  of  twenty-five  years,  capitalized  at  $30,000  in  300  shares 
of  a  par  value  of  $100  each.  It  was  a  small,  close  family  corpora- 
tion, in  that  the  stock  was  owned  exclusively  by  the  Cabbie  family. 
It  owned  no  tradei  mark,  copyrights  or  patents.  It  was  a  going 
concern  engaged  in  manufacturing  as  a  competitor  in  the  open 
markets.  The  testator  was  an  officer  of  the  company  engaged  in 
its  business,  and  his  sons  had  been  from  boyhood  and  were  then 
engaged  in  its  business  as  workingmen.  The  only  witness  who  gave 
evidence  as  to  the  value  of  the  stock  was  Joseph  C.  Cabbie,  called 
by  the  plaintiffs.  He  had  been  connected  with  the  company  for 
thirty  years,  and  a  stockholder  therein  since  1879.  He  appears  as 
indifferent  between  the  parties.  He  gave  a  detailed  description  of 
the  company,  its  history  and  its  business  as  a  going  concern.  He 
testified  that  there  had  been  but  one  sale  of  the  stock  at  public 
auction,  at  a-  price  unknown  to  him,  and  one  private  sale  twenty 
years  before  the  time  ho  testified^  at  $150  a  share.     On  cross- 
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examination  he  put  the  value  of  the  stock  at  the  time  of  the 
sale  now  attacked  at  $400  per  share,  and  he  reiterated  his  valua- 
tion on  the  redirect  examination  upon  his  original  statement  made 
on  cross-examination.  His  testimony  is  criticized  upon  two  grounds : 
^rstj  in  that  the  inventory  of  the  corporation  shows  a  valua- 
tion of  $248,095,  from  which  it  is  argued  tliat  if  there  were 
distribution  on  that  basis  each  share  would  be  worth  $800.  I 
think  that  we  cannot  conclude  that  the  inventory  of  the  prc>p- 
erty  of  a  going  concern,  made  by  the  officers  thereof,  is  a  safe 
iiidication  of  the  price  that  would  be  realized  from  a  present 
sale  thereof  and  a  distribution  thereunder.  What  property  may, 
in  the  opinion  of  its  owners,  be  worth,  regarded  as  in  use  by  a 
going  concern,  for  inventory  purposes,  and  what  it  would  fetch  if 
the  concern  were  wound  up  upon  sale  in  open  market,  may  natu* 
rally  present  a  great  variance.  It  does  not  appear  that  the  inven- 
tory was  on  the  basis  of  a  sale  or  a  distribution,  but  simply  as  a 
matter  of  book  values  to  the  corporation.  The  precise  question  was 
pressed  upon  the  witness  as  follows :  ^'  Q.  But  based  upon  what  you 
have  just  said,  is  what  your  conclusion  would  have  been,  to  divide 
the  inventory  by  the  number  of  shares  you  had,  would  give  the 
value  of  the  stock  at  $800  a  share  ?  A.  Under  the  circumstances, 
my  knowledge  of  what  that  consisted,  I  say  no."  /Second.  The  divi- 
dends paid.  They  were  certainly  large,  but  then  it  must  be  remem- 
bered that  they  were  not  the  result  of  any  patent,  but  purely  of  the 
chances  of  competition  in  the  open  market.  The  price  paid,  $400, 
was  par  plus  $300  for  each  share.  This  enhanced  price  was  natu- 
rally due  to  the  large  dividends.  There  is  a  marked  difference 
between  a  great  corporation,  with  years  of  corporate  life  before  it, 
in  the  control  of  a  patent  or  in  possession  of  a  practical  monopoly,  and 
a  small  business  conducted  by  a  family  in  the  form  of  a  corporation, 
dependent  upon  the  individual  efforts  of  a  few  persons  and  engaged 
in  open  competition,  with  but  six  years  of  corporate  life  before  it. 
With  reference  to  the  contention  of  the  appellants  that  the  value  of 
the  stock  was  $800,  as  demonstrated  by  the  inventory  and  dividends, 
I  may  cite  the  language  of  the  court  in  People  ex  rel,  Rnicker- 
hooker  Fire  Ins.  Go.  v.  CoUman  (107  N.  Y.  541,  543,  544) :  "One 
mode  of  arriving  at  the  actual  value  of  the  capital  stock  of  a  cor- 
poration is  to  take  what  is  sometimes  called  the  book  value^  which 
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is  reached  by  estimating  all  the  assets^as  they  appear  upon  the  cor- 
porate books,  and  deducting  all  the  liabilities  and  other  matters 
required  to  be  deducted  by  law,  and  taking  the  balance  as  the 
measure  of  value  for  assessment.  This  seems  to  be  a  proper  method 
for  arriving  at  the  value  of  the  capital  btock  in  the  case  of  a  corpo- 
ration which  is  about  to  discontinue  business,  wind  up  its  affairs  and 
distribute  its  assets  among  its  shareholders.  But  it  cannot  always, 
or  usually,  be  a  fair  or  correct  method  of  assessment  in  the  case  of 
a  going  corporation  whose  assets  are  to  remain  at  the  risk  of  its 
business."  The  appraisal  of  Surrogate  Silkman  in  Matter  of 
Brandreth  (28  Misc.  Rep.  468 ;  affd.,  169  N.  Y.  437)  may  also  be 
noted. 

There  is  a  further  consideration,  which  certainly  is  of  some 
moral  weight.  The  testator  knew  the  business  thoroughly ;  ho  had 
grown  up  in  it  and  with  it  daily,  and  was  one  of  its  chief  officers. 
His  will,  executed  in  1883,  divided  his  estate  —  stock  and  other 
property  —  equally  among  his  children.  There  was  not  a  great 
variance  between  its  earnings  in  1883  and  1889.  He  died  suddenly 
in  1889,  leaving  an  unexecuted  will.  By  that  will  he  shifted  his 
scheme  of  distribution.  He  did  not  thereby  expressly  discriminate 
as  to  one  child  against  another,  but  he  gave  his  shares  of  stock 
to  his  sons  exclusively  and  the  rest  of  his  estate  to  his  daughters 
exclusively.  What  was  done  by  subsequent  agreement  among  the 
legatees  was  to  carry  oat  the  scheme  of  the  second  but  unexecuted 
will.  If  the  original  scheme  was  equality,  there  is  no  indication 
that  for  any  predilection  or  prejudice  the  testator  intended  to  dis- 
turb that  scheme  by  his  later  will.  It  cannot  be  said  that  under  the 
scheme  of  the  second  will  practical  inequality  was  necessary  from 
the  character  of  his  investment  in  the  stock,  fgr  the  reason  that  the 
testator  once  bequeathed  the  stock  and  the  other  property  to  all  the 
children,  share  and  share  alike.  Is  it  not  then  a  fair  argument  that 
he  thought  that  the  division  made,  i,  «.,  stock  to  the  sons  and  the 
other  property  to  the  daughters,  was  practical  equality,  and  that  if 
on  the  one  hand  the  stock,  so  long  as  his  sons  remained  in  the  busi- 
ness and  its  affairs  went  well,  might  perhaps  be  more  profitable, 
still  its  value  was  more  uncertain  and  more  dependent  upon  the 
success  of  the  venture  than  that  of  the  assets  of  the  other  part  of 
his  estate  t    He  naturally  regarded  nine  children  and  the  children 
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of  liis  dead  «on.  His  estate  ontside  of  the  stock  was  something 
over  $16,000.  If  the  stock,  in  the  opinion  of  the  testator,  was 
worth  $800  (as  the  appellants  contend),  then  by  the  scheme  of  his 
unexecuted  will  he  would  have  in  effect  left  to  his  three  sons 
$32,000  and  but  one-half  of  that  sum  to  his  six  other  children,  or 
have  disturbed  essentiallj  his  original  scheme  of  equality  by  leaving 
to  each  daughter  but  one-fourth  of  the  amount  left  to  each  son. 
On  the  other  hand,  while  so  marked  a  difference  disturbed  any 
scheme  of  practical  equality,  the  difference  if  the  stock  had  been 
worth  $400  would  have  been  no  more  than  might  have  represented 
the  variance  between  the  value  of  such  corporate  stock  and  that  of 
the  other  property  which  consisted  of  cash  or  its  certain  represen- 
tative. The  comparison  is  between  $16,000  in  stock  and  $17,689  or 
$16,634  net  in  cash.  My  comments  may  be  somewhat  fanciful  or 
far  fetched,  but  the  disposition  of  the  testator  thus  analyzed  seems 
to  throw  some  light  upon  the  value  of  the  stock  in  his  judgment. 
Again,  it  does  not  appear  that  there  has  ever  been  any  repentance 
of  the  bargain  by  any  one  save  these  plaintiffs.  The  only  evidence 
on  this  subject  is  that  of  the  testator's  daughter,  Mrs.  Johnson, 
called  by  the  plaintiffs,  who  testified  :  "  I  stood  by  the  bargain  and 
have  not  repudiated  it  in  any  way  or  tried  to." 

In  any  event  I  think  that  upon  the  direct  testimony  in  the  case 
the  finding  of  the  court  as  to  the  value  of  the  stock  is  not  ^^  against 
the  weight  of  evidence,  or  that  the  proofs  so  clearly  preponderated 
in  'favor  of  a  contrary  result  that  it  can  be  said  with  a  reasonable 
degree  of  certainty  that  the  trial  court  erred  in  its  conclusions." 
{Lowery  v.  Erskvne^  113  N.  Y.  52,  55 ;  Foster  v.  Boohwalter^  152 
id.  166.)  It  appears,  then,  that  as  there  was  no  inadequacy  of  price 
therefor  this  appeal  cannot  succeed.  The  language  of  the  Court  of 
Appeals  in  Oeyer  v.  Snyder  (140  N.  Y.  394,  400)  is  applicable : 
"  The  plaintiff,  in  the  brief  of  counsel  submitted,  seems  to  assume 
that  npon  the  bare  proof  of  a  transaction  with  the  executors  by 
virtue  of  which,  fdr  an  apparently  good  consideration,  her  interest 
in  the  estate  was  released  or  transferred  to  them,*  fraud  will  be  pre- 
sumed, and  that  the  burden  is  at  once  cast  upon  them  to  show  that 
no  undue  advantage  was  taken  of  her.  This  position  is  not  sup- 
ported by  any  principle  of -law  or  rule  of  equity  which  we  have 
been  able  to  find.    If  the  beneficiary  is  competent  to  contract,  the 
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trustee  may  deal  with  him  without^  necessarilj  incurring  the  sua- 
pieion  of  bad  faith.  But  if  he  buys  an  interest  in  the  trust  property 
or  secures  from  the  beneficiary  a  release  to  himself,  and  it  is  shown 
that  the  price  was  inadequate,  or  that  he  has  made  a  profit  out  of  the 
transaction,  the  law  presumes  fraud  or  concealment,  or  undue  iiifln- 
ence  or  some  conduct  inconsistent  with  loyalty  to  his  trust,  and 
places  upon  him  the  burden  of  proving  that  he  disclosed  to  the 
beneficiary  every  circumstance  relating  to  the  condition  of  the  prop- 
erty wliich  he  ought  to  know  in  order  to  fonn  a  correct  judgment 
of  its  value,  and  that  he  exerted  no  undue  influence  to  obtain  the 
assent  of  the  beneficiary  to  the  bargain.  It  is  here  that  tite  fatal 
weakness  of  plaintiff's  case  is  to  be  found.  She  gave  no  proof  of 
inadequacy  of  price  or  tending  to  show  that  the  executors  had  made 
a  large  profit  out  of  the  property  purchased.  Had  she  shown  that 
they  obtained  property  of  the  estate  worth  $280,000  for  $120,000, 
as  she  now  alleges,  or  that  for  $5,000  she  released  an  interest  in  the 
estate  which  was  of  the  value  of  $10,000,  that  fact  alone  would  have 
given  rise  to  a  very  strong  presumption  that  she  had  been  defrauded 
by  the  executors,  from  the  consequences  of  which  they  oould  not 
escape,  except  by  the  most  satisfactory  proof  that  no  material 
information  was  withlield  and  that  the  sale  was  her  own  free,  intel- 
ligent and  deliberate  act." 

The  only  question  of  law  that  deserves  consideration  arises  npon 
the  rulings  of  the  court  in  exclusion  of  the  testimony  of  a  corpora- 
tion attorney,  a  broker,  and  a  man  engaged  in  like  business,  called 
as  experts  to  answer  as  to  the  value  of  the  stock  upon  hypothetical 
questions  solely.  These  questions  embraced  the  founding  of  the 
business,  incorporation,  capitalization,  kind  of  business,  dividends  paid, 
book  inventories  and  financial  condition.  This  action  is  based  upon 
the  proposition  that  the  price  paid  for  the  stock  was  inadequate. 
And  the  question  was,  what  was  the  actual  value  of  the  stock  at  the 
time  of  the  sale  t  There  was  no  market  value.  In  PeopU  ex  r^. 
Knickerbocker  Fire  Ins.  Oo.  v.  Qolemcm  (supra)  the  court,  per 
Eabl,  J.,  indicates'the  data  for  actual  value  :  ^'  They  may  take  into 
account  the  business  of  the  corporation,  its  property,  the  value  of  its 
actual  assets,  the  amount  and  nature  of  its  present  and  contingent 
liabilities,  the  amount  of  its  dividends  and  the  market  value  of  its 
shares  of  stock  in  the  hands  of  individuals.    They  may  resort  to  any 
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or  all  of  these  as  to  them  seems  best,  and  they  are  not  confined  to  one 
of  them.  Thej  may  take  that  test  which  they  think  will  be  most 
likely  to  give  them  the  actual  value  of  the  stock  and  they  may  dis- 
regard all  the  others.  They  are  not  bound  to  seek  for  all  the  evi- 
dence which  bears  upon  value ;  that  would  be  impracticable."  Mr, 
Sedgwick  on  Damages  (Vol.  1  [8th  ed.],  §  257)  says :  "  Where 
there  is  no  market  value,  the  value  of  shares  must  be  found  by  an 
examination  of  the  aflEairs  of  the  company."  Cook  on  Stock  and 
Stockholders  (Vol.  1  [3d  ed.],  §  681)  says :  "  The  value  may  be  shown 
by  showing  the  value  of  the  property  and  business  of  the  corpora- 
tion." In  Matter  of  Brandreth  (28  Misc.  Rep.  468 ;  aflEd.,  169  N.  Y. 
437)  Surrogate  Siekhan  took  into  consideration  as  the  only  manner 
of  arriving  at  such  value  the  actual  property  of  the  corporation  and 
its  earning  capacity.  When  the  facts  which  were  germane  to  the 
determination  of  the  worth  of  the  stock  were  put  before  the  court, 
or,  if  not  all,  the  other  facts  were  easily  ascertainable,  I  think  that 
the  court  did  not  err  in  excluding  the  opinion  evidence  of  these 
experts.  For  correct  inferences  from  the  legitimate  data  for  worth 
were  as  easily  to  be  drawn  by  the  court  as  by  experts  speaking  from 
hypotheses.  In  the  words  of  Johnson,  C,  in  Svmpkin8  v.  Low  (54 
N.  Y.  179,  185):  "Why  should  a  court  be  the  only  place  where 
men  most  affect  an  ignorance  of  what  all  men  know ! "  When  the 
precise  question  for  the  court  or  jury  is  the  actual  value  of  stock 
(and  market  value  does  not  exist,  so  that  expert  testimony  as  to  that 
is  not  relevant  to  the  question  of  worth  or  indicative  thereof),  and 
that  question  depends  on  the  possessions  and  business  of  the  cor- 
poration, and  such  information  is  detailed,  together  with  the  ordi- 
nary data  of  the  number  of  shares,  the  corporate  life,  the  character 
of  its  business,  which  of  the  essential  facts  cannot  be  stated  or 
described  to  the  court  or  jury  in  such  a  manner  as  to  enable 
court  or  jury  to  form  its  judgment,  so  that  expert  testimony  thereon 
is  necessary  ?  I  cast  my  question  after  the  rule  enunciated  in  Van 
WycUen  v.  City  of  Brooklyn  (118  N.  Y.  424,  429),  where  the 
court,  per  Bbown,  J.,  say :  "  While  it  is  no  longer  a  valid  objection 
to  the  expression  of  an  opinion  by  a  witness,  that  it  is  upon  the  pre- 
cise question  which  the  jury  are  to  determine  (citing  authorities), 
evidence  of  that  character  is  only  allowed  when,  from  the  nature 
.     App.  Div.— Vol.  CXI.        28 
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of  the  case,  the  facts  cannot  be  stated  or  described  to  the  jarj  in 
such  a  manner  as  to  enable  them  to  form  an  accurate  judgment 
thereon,  and  no  better  evidence  than  such  opinions  is  attainable. 
{Ferguson  v.  HvhheU^  97  K.  Y.  507 ;  Schwander  v,  Birge,  46  Hun, 
66  ;  Greenl.  on  Ev.  vol.  1,  §  440,  and  note  *)  *  *  *  The  rule  is 
well  stated  by  Justice  Bradlev,  in  Schwander  v.  Birge  {mprd)^  as 
follows :  ^  The  governing  rule  deduced  from  the  cases  permitting 
the  opinion  of  witnesses  is,  that  the  subject  must  be  one  of  science 
or  skill,  or  one  of  which  observation  and  experience  have  given  the 
opportunity  and  means  of  knowledge  which  exists  in  reasons  rather 
than  descriptive  facts  J  and,  therefore,  cannot  be  intelligently  com- 
municated to  others,  not  familiar  with  the  subject,  so  as  to  possess 
them  with  a  full  understanding  of  it.' 

"  To  the  same  effect  it  was  said  by  Judge  Eabl,  in  Ferguson  v. 
Hvbhell  {supra) :  '  Opinions  are  allowed  when  the  facts  cannot  be 
adequately  placed  before  the  jury  so  as  to  impress  their  minds,  as 
they  impress  the  jnind  of  a  competent  skilled  observer.  *  *  * 
When  the  facts  can  be  placed  before  a  jury,  and  they  are  of  such  a 
nature  that  juries  generally  are  just  as  competent  to  form  opinions 
in  reference  to  them,  and  draw  inferences  from  them  as  witnesses, 
there  is  no  occasion  to  resort  to  expert  or  opinion  evidence.'  "  In 
Littlejohn  v.  Shanjo  (159  N.  Y.  188,  193)  Gbay,  J.,  says :  "  When 
the  question  concerns  a  matter,  as  to  which  it  may  be  fairly  sup- 
posed that  jurors  are  competent  to  reach  a  judgment  from  the  exer- 
cise of  that  common  knowledge  which  is  attributable  to  men,  the 
opinions  of  witnesses  are  not  admissible."  Lawson  on  Expert  and 
Opinion  Evidence  (2d  ed.  pp.  483,  484)  says :  "  The  opinion  of  one 
who  has  been  in  the  banking  business  for  years,  engaged  in  buying 
and  selling  bonds,  is  competent  as  to  bonds  of  a. kind  he  has  not  dealt 
in,  and  where  he  has  no  special  knowledge  of  their  market  value. 
But  one  is  not  competent  to  give  an  opinion  of  the  corporate  value 
of  stock,  founded  on  its  dividend-earning  capacity.  One  who  does 
not  know  the  value  of  the  plant  of  a  corporation  is  not  qualified  to 
testify  as  to  the  value  of  its  stock."  In  Matter  of  Brandreth 
{supra\  Surrogate  Silkmanj  speaking  of  a  corporation  somewhat 
similar  so  far  as  its  holdings,  the.  dealings  in  stock  and  its  dividends 

•SeeUthed.— .[Rbp. 
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were  concerned,  said :  ^*  It  is  at  once  apparent  that  it  is  practically 
impossible  to  produce  expert  evidence  of  the  market  value  of  this 
particular  stock,  and  the  onlj  manner  of  arriving  at  its  value  is  by 
taking  into  consideration  the  actual  property  of  the  corporation  and 
its  earning  capacity."  The  learned  counsel  for  the  appellants  cites 
Sisiare  v.  OleoU  (15  N.  Y.  St.  Eepr.  248)  and  Mqffltt  v.  Hereford 
(132  Mo.  513).  Those  cases  presented  the  question  of  the  error  of 
admitting  the  testimony,  not  rejecting  it.  Moreover,  the  question 
in  Sistare  v.  OlcoU  {supra)  was  conversion,  and  the  damages  there- 
for were  based  upon  the  market  price.  {Baker  v.  Drake^  53  N.  Y. 
211.)  In  SUtare  v.  Olcott  {supra)  there  is  a  dissent  by  Van  Brunt, 
P.  J.,  upon  the  admissibility  of  expert  evidence. 
I  advise  that  the  judgment  be  affirmed,  with  cos^. 

HiBsoHBSRO,  P.  J.,  BiOH  and  Milleb,  JJ.,  concurred ;  Hookeb, 
J.,  concurred  in  result. 

Judgment  affirmed,  with  costs. 


Edwasd  F.  Anbbbws,  Appellant,  v.  H.  &  H.  Beinbbs,  Bespondent 
Second  Department,  March  2,  1906. 

Vegligence  —  injury  by  fellow-seryant — evidence  insufficient  to  show 
negli^nce  of  master  in  employing  eaid  servant. 

BTidence  that  the  plaintifTs  fellow-servant,  who  in  driving  a  bung  into  a  barrel 
accidentaUy  struck  the  plaintiff,  had  previously,  through  carelessness,  rolled 
a  barrel  down  an  elevator  shaft,  had  rolled  a  keg  down  stairs,  broken  bottles, 
bruised  his  fingers,  etc.,  without  proof  that  these  facte  were  known  to  the 
master,  is  insufficient  to  fasten  negligence  upon  the  master  for  employing  an 
iocompetent  servant. 

Hooker,  J.,  dissented. 

Appeal  by  the  plaintiff,  Edward  F.  Andrews,  from  a  judgment 
of  the  Snpreme  Ooort  in  favor  of  the  defendant,  entered  in  the 
oflSce  of  the  clerk  of  the  coimty  of  Kings  on  the  12th  day  of  August, 
1904,  npon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  Kings  County  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  26th  day  of  September,  1904^ 


Digitized  by 


Google 


436  Andrews  v.  Reinebs. 


Second  DepartmeDt,  March,  190a»  [Vol.  111. 

denying  the  plaintiffs  motion   for   a   new  trial  made  upon  the 
minutes. 

Frank  F.  Davis  [Cha/rles  J.  jBdfer ^nd  Francis  A.  McCloabey 
with  him  on  the  brief],  for  the  appellant. 

Sidney  Lowenthal  [Ira  Leo  Bamberger  with  him  on  the  brief], 
for  the  respondent. 

Jenks,  J. : 

The  action  is  by  servant  against  master  for  negligent  employ  of 
a  fellow-servant  whose  accidental  act  injured  the  plainti£E.  Plain- 
tiff when  at  work  in  defendant's  distillery  leaned  over  a  barrel  to 
empty  it.  At  that  time  the  other  servant,  in  attempting  to  start  the 
bung  out  of  another  barrel,  missed  his  aim  and  struck  the  plaintiff 
with  the  wooden  bungstarter.  The  evidence  of  specific  acts  relied 
upon  to  establish  liability  of  the  master  under  the  rule  of  Park  v. 
N.  Y.  a  <&  IL  R,  R.  R.  Co.  (165  N.  T.  215)  is  found  wholly  in 
the  testimony  of  the  plaintiff.  Firsts  he  testifies  that  two  months 
before,  after  this  fellow-servant  had  lined  up  some  empty  barrels  on 
the  floor,  one  rolled  down  into  the  elevator  shaft  because  the  bar- 
rels were  not  wedged,  and  because  the  floor,  instead  of  being  level 
as  intended  by  the  construction,  was  very  "  bad  and  broke  up  "  and 
slanting.  Second^  at  another  time  when  this  servant  was  filling  a 
keg  standing  on  the  floor  it  rolled  downstairs.  Thirds  at  another 
time  when  the  servant  was  carrying  bottles  by  their  necks,  they 
dropped  on  the  floor.  Fourth^  the  fellow-servant  had  cut  and 
bruised  his  own  fingers.  Two  of  these  accidents  might  be  traced 
to  the  faulty  construction  of  the  premises,  while  there  is  no  proof 
that  this  fellow-servant  knew  or  should  have  known  of  it  at  the 
times  in  question.  The  third  is  not  very  serions  at  most,  and  the 
fourth  is  trivial.  But  in  any  event  there  was  no  sufficient  proof  to 
fasten  liability  on  the  master.  As  to  the  first  accident  the  witness 
testifies  that  there  was  no  one  on  the  floor  at  the  time  so  far  as  he 
knew,  and  that  he  did  not  know  whether  "  they  knew  of  it  or  not." 
As  to  the  second  he  testifies  that  Mr.  Bishop,  who  I  infer  was  some 
one  in  authority,  was  there  "somewhere  on  the  floor'*  immediately 
before  or  after.  As  to  tlie  fourth  accident  there  is  no  proof  that  it 
was  ever  known  to  the  defendant.  As  to  the  third  accident  plain- 
tiff was  asked  whether  anything  was  said  on  that  occasion  by  any  of 
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the  officers  of  the  defendant  with  reference  to  the  manner  iu  which 
he  (t.  e.y  the  alleged  incompetent)  did  that.  This  was  objected  to 
anless  the  officer  was  specified.  The  coort  excluded  it,  bat  no 
exception,  was  taken.  The  next  question  was  ^^or  bj  any  indi- 
vidual.'' This  was  excluded  under  exception.  The  question  was 
too  broad.  But  even  assuming  that  it  had  been  answered  that  the 
defendant  then  and  there  found  fault  with  the  failure  of  the 
attempt  to  carry  too  many  glass  bottles,  the  bit  of  evidence  would 
not  have  been  sufficient.  {Bauleo  v.  N^ew  York  <b  Harlein  R,  H. 
Co.^  59  N.  T.  356, 365.)  Finally,  the  plaintiff  testifies  as  to  whether 
Mr.  Reiners  or  Mr.  Bishop  were  present  on  any  of  these  occasions, 
that "  they  were  somewhere  on  the  floor  "  (which  was  75  feet  wide  by 
100  or  125  feet  long),  but  where  he  cannot  state.  The  evidence  is 
too  meagre  to  charge  the  defendant  with  knowledge  or  to  hold 
it  liable  for  ignorance,  under  the  rule  of  ParKa  Case  {suprd)^ 
Baulec^s  Ctjse  {suprd)^  and  of  Cameron  v,  N.  Y.  C.  <b  H.  B.  R. 
R.  Co,  (145  N.  Y.  400). 
The  judgment  must  be  affirmed^  with  costs. 

Gatnob,  High  and  Milleb,  JJ.,  concurred ;  Hookbb,  J.,  dissented. 

Judgment  and  order  affirmed,  with  costs. 


Boooo  Lambbbti,  Respondent,  v.  Sun  Pbinting  and  Publishing 
Association,  Appellant. 

Second  Department,  March  2, 1906. 

libel — publication  wholly  facetious  cannot  be  made  libelous  by  innu- 
endo— demurrer  to  complaint. 

When  a  publication,  plainly  humorous,  relating  to  the  plaintiff  does  not  justify 
an  innuendo  ascribing  to  it  a  libelous  meaning,  a  demurrer  to  the  complaint 
will  be  sustained. 

When  a  publication  recounts  a  practical  joke  played  upon  the  plaintiff,  in  which 
he  was  accused  by  his  companions  of  being  branded  with  a  ''Black  Hand," 
and  with  being  a  member  of  a  gang  known  by  that  name,  such  publication 
cannot  be  made  libelous  by  an  innuendo  setting  out  that  such  gang  was  com- 
posed of  assassins,  blackmailers,  thieves,  etc.,  and  a  demurrer  to  the  complaint 
should  be  sustained. 
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Appeal  by  the  defendant,  the  Snn  Printing  and  Publishing 
Association,  from  an  interlocutory  judgment  of  the  Supreme  Court 
in  favor  of  tlie  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  20th  day  of  May,  1905,  upon  the  decision 
of  the  court,  rendered  after  a  trial  at  the  .Kings  County  Special  Term, 
overruling  the  defendant's  demurrer  to  the  amended  complaint. 

The  plaintiff  sued  for  libel  in  the  printing  of  the  following  article 
concerning  him  in  the  newspaper  of  the  defendant : 

"  Black  Hand  on  His  Back. 
"  Janitor  Laraberti  Thought  it  Was  a  Curse  Instead  of  a  Wicked 

Joke. 

"  Rocco  Lamberti,  janitor  of  the  civil  court  at  Second  avenue  and 
First  street,  and  a  protege  of  Timothy  D.  Sullivan,  was  marked 
witli  a  black  hand  yesterday,  and  it  was  several  hours  before  his 
friends  could  restore  him  to  a  normal  condition.  In  Essex  street 
he  announced  that  he  would  aid  his  fellow-countrymen  in  the 
Italian  Chamber  of  Commerce  in  running  down  the  Black  Hand 
Kidnappers. 

"  *  Why,  you  belong  to  it  yourself,'  said  Big  Jack  Martin,  Martin 
Engel's  manager.  *  A  man  told  me  he  met  you  in  a  Turkish  bath 
and  saw  the  black  hand  tatooed  on  your  back.' 

" '  Liar,  thief,  villain,'  shouted  Rocco. 

"  *  I  will  take  the  man's  word,'  said  Martin.  *  He  swears  he  saw 
the  mark.' 

"  *  Here  is  $20,'  shouted  Rocco,  *  to  prove  he  is  a  liar.' 

"'Go  downstairs  in  the  basement,'  said  Martin,  'and  if  there  is 
not  a  black  hand  on  your  back  I  will  lose  the  bet.' 

"A  committee  of  the  Essex  Market  Bar  Association  followed 
Rocco  to  the  basement.  While  he  was  removing  his  shirt  and 
undershirt  Martin  blackened  his  right  hand  with  burned  cork, 

"  '  You  scoundrels,  show  me  where  there  is  a  black  hand  on  my 
back,'  said  Rocco  when  he  was  stripped  to  the  waist 

" '  Right  there,'  said  Martin,  as  he  slapped  him  on  the  back. 

"  The  committee  agreed  with  Martin,  but  to  convince  Rocco  they 
had  to  procure  two  mirrors.  When  he  saw  the  imprint  on  his  back 
he  turned  pale  and  shouted  :  '  Tliere  must  be  a  curse  on  me,  a  curse 
on  me.     I  swear  tliat  the  mark  was  not  there  this  morning.    I 
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denounce  them.  Bembve  it  from  me,  even  if  70a  have  to  cat  off 
mj  flesh.' 

"  Rocco  refused  to  be  consoled  and  it  required  the  services  of 
several  of  the  crowd  to  restrain  him. 

^  When  he  was  finally  quieted  the  black  mark  was  removed  and 
he  was  told  it  was  a  joke,  but  the  committee  which  celebrated  with 
his  money  last  night  unanimously  decided  that  he  lost  the^  bet." 

He  alleged :  "  That  by  the  use  and  force  of  the  said  words  thus 
composed  and  published  by  the  defendant  of  and  concerning  plain- 
tiff herein,  it  was  meant  to  have  it  understood  and  believed  that 
plaintifE  had  a  *  Black  Hand  Tatooed  on  His  Back,'  which  was  an 
emblem  or  symbol  of  what  is  known  as  the  '  Black  Hand '  or '  Black 
Hand  Society/  which  is  known  as  a  secret  society  or  association 
composed  of  assassins,  murderers,  blackmailers,  thieves  and  kid- 
nappers, and  which  members  are  pledged  to  secrecy  under  penalty 
of  death,  and  who  make  it  their  business  to  threaten,  kidnap,  black- 
mail, rob  and  kill  persons  for  the  purpose  of  blackmail,  extortion 
and  robbery,  by  means  of  such  unlawful  threats  and  acts.  And  it 
was  further  meant  to  have  it  understood  and  believed  that  plaintiflE 
was  tatooed  with  a  *  Black  Hand  '  on  his  back  as  a  symbol  or  indi- 
cation that  plaintiff  was  a  member  or  constituent  part  of  and  belong- 
ing to  said  criminal  association  or  society,  and  that  he  is'or  was  at 
tlie  time  of  said  publication,  when  the  press  in  the  United  States 
at  large,  and  in  the  city  of  New  York  in  particular,  was  full  of 
articles  reporting  the  conunission  of  numerous  murders,  kidnapping, 
blackmailing  and  extortion  cases,  alleged  to  have  been  committed 
by  said  secret  society  or  the  membera  thereof,  a  member  of  the  said 
society  or  association.  And  it  was  further  meant  to  have  it  under- 
stood and  believed  that  plaintiff  was  pledged  to  the  '  Black  Hand ' 
or  '  Black  Hand  Society '  and  that  such  a  symbol  or  insignia  of  the 
'  Black  Hand '  or  '  Black  Hand  Society '  was  imbedded  into  his  flesh, 
and  by  such  insignia  or  emblem  was  known  to  have  pledged  seci'ecy 
to  the  <  Black  Hand  Society.'    *    *    * 

"That  the  foregoing  false,  libelous,  malicious  and  defamatory 
matter  was  intended  and  calculated  to  and  did  expose  plaintiff  to 
public  ridicule,  contempt,  shame,  disgrace,  hatred  and  obloquy,  and 
intended  to  degrade  and  did  degrade  plaintiff,  and  has  injured  plain- 
tiff in  his  good  name  and   reputation,  which  he  had   heretofore 
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ei)  joyed,  all  to  his  damage  in  the  8atn  of  Fifteen  thousand  ($15,000) 
Dollare.     *     *     * 

"That  by  reason  of  the  said  publication  in  defendant's  news- 
paper, plaintiff  has  suffered  and  continues  to  suffer  great  mental 
distress,  anguish  and  humiliation,  and  also  received  a  severe  shock 
to  his  nervous  system.     *     *     * 

"  That  by  reason  of  the  aforesaid  publication  or  composition  of 
and  concerning  plaintiff,  plaintiff  has  been  and  still  is  called  and 
known  as  the  man  with  the  '  Black  Hand,'  and  the  '  Black  Hand 
Kidnapper'  and  the  man  with  the  'Black  Hand  Tatooed  on  His 
Back,'  meaning  that  this  plaintiff  is  a  member  of  the  *  Black  Hand 
Society,'  which  is  known  as  a  secret  association  composed  of  assas- 
sins, murderers,  blackmailers,  thieves  and  kidnappers,  who  make  it 
their  business  to  threaten,  blackmail  and  kill  individuals  for  the 
purposes  of  blackmail,  extortion  and  robbery,  all  to  his  great  annoy- 
ance, humiliation,  detriment  and  disgrace,  and  has  been  shunned 
from  society  and  avoided  by  his  friends  and  acquaintances." 

FrcmJdin  BarUett^  for  the  appellant. 
Joseph  PascoceUo^  for  the  respondent. 

Jenks,  J/: 

To  me  it  seems  an  absurd  supposition  that  the  article  justifies 
the  innuendo  that  it  charged  membership  in  the  band  known  as  the 
Black  Hand.  Any  fair-minded  man  —  any  man  of  ordinary  ability 
and  intelligence,  reading  the  entire  print  —  could  not  so  constrneit. 
He  who  runs  would  read  it  as  the  story  of  a  practical  joke  based  on 
a  physical  pun  —  the  existence  of  a  "  black  hand  "  on  the  plaintiff's 
back  —  and  published  to  provoke  laughter. 

My  reading  of  the  opinion  in  Morrison  v.  Smith  (177  N.  Y. 
366)  and  the  opinion  therein  referred  to,  read  by  Laughun,  J., 
in  the  Appellate  Division  (Vol.  83,  pp.  206,  209),  is  that  the  Court 
of  Appeals  decided  that,  although  an  innuendo  must  fall,  the  com- 
plaint may  survive  if  no  innuendo  was  necessary  to  sustain  a  cause 
of  action.  We  followed  this  rule  in  Wuest  v.  Brooklyn  Citizen 
(102  App.  Div.  480),  and  I  shall  abide  by  it. 

I  think  that  the  article  is  well  within  the  words  of  Paxson,  J., 
in  Press  Company  v.  Stewart  (119  Penn.  St.  58*,  603) :  "  The  matter 
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])as  been  very  much  magDified  and  an  importance  attached  to  it 
which  it  does  not  deserve.  An  actionable  libel  cannot  be  created 
out  of  nothing."  Of  course  the  mere  fact  that  the  print  was 
a  jest  does  not  put  the  defendant  out  of  peril.  Bidicule  may  ruin  a 
reputation  or  a  business.  On  the  other  hand,  although  there  is  more 
or  less  contempt  in  the  laughter  that  ridicule  excites  (Cent.  Diet.), 
it  may  be  merely  "sportive  or  thoughtless,"  and  so  as  to  be  distin- 
guished from  derision  (Stand.  Diet.).  The  contempt  here,  if  any> 
would  naturally  arise  from  the  fact  that  the  plaintiff  should  have  fallen 
a  victim  to  the  catch,  when  the  reader  could  not  have  been  so  ensnared, 
and  such  kind  of  contempt  would  not  mar  the  plaintifiPs  reputation 
or  his  business.  In  Triggs  v.  Sun  Printing  cfe  Pub.  Assn.  (179  N.  Y. 
144,  155)  the  court,  per  Mabtin,  J.,  state  the  rule :  "  If,  however, 
they  can  be  regarded  as  having  been  published  as  a  jest,  then  it  should 
be  said  that  however  desirable  it  may  be  that  the  readers  of  and  the 
writers  for  the  public  prints  shall  be  amused,  it  is  manifest  that 
neither  such  readers  nor  writers  should  be  furnished  such  amuse- 
ment at  the  expense  of  the  reputation  or  business  of  another." 
And  the  learned  judge  further  says  that  jest  is  not  justification 
"  unless  it  is  i>erfectly  manifest  from  the  language  employed  that  it 
could  in  no  respect  be  regarded  as  an  attack  upon  the  reputation  or 
business  of  the  person  to  whom  it  related."  It  seems  to  me  "  per- 
fectly manifest"  that  the  article  falls  within  this  exception.  As 
I  have  said,  any  fair-minded  man  would  rise  from  the  reading 
without  a  thought  that  the  article  could  be  regarded  as  an  attack, 
actual  or  covert.  He  would  consider  it  only  as  the  story  of  a 
practical  joke  that  left  unimpaired  the  repute  and  the  aflEairs  of 
the  butt  of  the  pleasantry.  It  may  be  that  as  a  result  of  the 
publication  the  plaintiff  has  received  a  by-name  or  a  nickname  that 
is  not  agreeable  to  him.  Such  epithets  often  outrun  and  outlive 
their  origin.  Mr.  Odgers,  in  his  Libel  and  Slander  (3d  ed.  p.  124), 
says :  "  The  fact  that  actual  damage  has  followed  from  the  publication 
is  immaterial  in  considering  what  is  the  true  construction  of  the 
Ubel,"  citing  Lord  Coleridge,  Ch.  J.,  in  Hart  v.  Wall  (2  C.  P.  Div. 
146).  Mr.  Newell  in  his  work  on  Slander  and  Libel,  lays  down  the 
same  rule  (2d  ed.  p.  286).  Mere  ridicule,  not  such  as  is  yoked  in  the 
various  definitions  with  "  hatred,  obloquy  or  contempt,"  but  such  as 
may  be  sportive  and  thoughtless,  that  may  beget  laughter,  that 
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leaves  tho^  temporary  victim  unaffected  in  his  reputation  and  his 
business,  is  not  necessarily  libelous.  The  limitation  expressed  in 
Triggs  v.  Sun  Printing  <&  Pub.  Assn.  {supra)^  and  the  aflSrmance 
of  £ing  V.  Sun  Printing  ds  Pvh.  Assn.  (84  App.  Div.  310; 
affd.,  179  N.  Y.  600)  thus  indicate.  While  the  public  press 
cannot  with  impunity  ruin  or  affect  a  man's  fair  name  or  his  affairs 
under  the  guise  of  joke  or  jest,  on  the  other  hand  it  need  not  be 
debarred  from  all  humor,  even  of  a  personal  kind  that  begets  laughter 
and  leaves  no  sting.  Otherwise  ita  columns  might  be  almost  as 
dull  as  the  pages  of  The  Gazette^  or  perhaps  the  courts  become 
frightened  at  the  volume  of  actions  for  defamation,  as  were  the  Eng- 
lish judges  of  the  16th  and  17th  centuries,  when  in  desperation  they 
applied  the  rule  of  in  mitiori  sensu  to  the  verge  of  absurdity. 
(Thay.  Ev:  288.) 

I  advise  that  the  interlocutory  judgment  be  reversed,  with  costs, 
and  tlie  demurrer  be  sustained,  with  costs. 

Hooker,  Bioh  and  Milleb,  JJ.,  concurred. 

Interlocutory    judgment    reversed,    with   costs,  and'    demurrer 
sustained,  with  costs. 


Chables  D.   Williams,*  Respondent,  v,   Wilson  &   MoNeal 
Company,  Appellant. 

Second  Department,  March  2,  1906. 

Sale  —  when  contract  for  sale  of  goods  not  entire  —  finding  that  there 
was  no  "  delivery  "  construed. 

When  the  vendor  has  named  the  price  of  certain  goods,  and  the  vendee  has  ordered 
some  of  tbem,  which  were  delivered  but  not  paid  for,  and  the  vendee  sub- 
sequently orders  other  goods,  wliich  the  vendor  refuses  to  deliver  without  pay- 
ment,  the  conttact  of  sale  is  not  entire,  and  the  refusal  of  the  vendor  to  deliver 
the  last  orders  does  not  prevent  a  recovery  for  the  goods  previously  delivered. 

In  the  absence  of  a  contract  giving  credit  the  vendor  may  require  payment  on 
delivery. 

A  finding  by  the  court  that  certain  goods  were  ordered  but  not  "  deli  vend  **  is  not 
equivalent  to  a  finding  that  the  vendor  has  broken  the  contract,  as  such  finding 
may  mean  only  that  the  vendor  refused  to  turn  over  the  goods,  which  he  had 
a  right  to  da 
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Appeal  by  the  defendant,  the  Wilson  &  McNeal  Company,  from 
a  judgment  of  the  Suprenje  Court  in  favor  of  the  plaintiflE,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  4th  day  of 
April,  1905,  upon  the  decision  of  the  court  rendered  after  a  trial  at 
the  Kings  County  Trial  Term,  a  jury  having  been  waived. 

Isaac  N.  Miller^  for  the  appellant. 
William  B.  Hurd^  Jr.^  for  the  respondent. 

Jenks,  J. : 

This  action  for  goods  sold  and  delivered  was  tried  before  the 
court,  without  a  jury,  which  found  for  the  plaintiff.  The  plaintiff 
put  prices  upon  various  goods,  and  thereafter  the  defendant  ordered 
some  of  thera,  which  were  furnished  but  not  paid  for.  The  defend- 
ant contended  that  certain  goods  thereafter  ordered  were  not  fur- 
nished, and  the  court  found  that  they  were  not  ^^  delivered,"  although 
demanded. 

The  points  raised  upon  this  appeal  are  tliat  there  was  an  entire 
contract,  that  nothing  was  to  be  paid  until  its  complete  perform- 
ance, and  that  the  finding  of  the  court  necessarily  led  to  a  judgment 
upon  the  counterclaim  for  damages  for  the  non-delivery.  There  is 
no  evidence  that  establishes  that  there  was  any  entire  contract,  and 
the  dealings  between  the  parties  do  not  indicate  one.  There  is  no 
proof  that  any  credit  was  extended,  or  that  there  was  any  agree- 
ment that  the  payment  for  any  goods  furnished  should  be  deferred 
nntil  all  goods  which  might  be  ordered  from  time  to  time  were 
delivered.  The  general  rule  is  that  in  the  absence  of  agreement  for 
credit  or  delay,  delivery  and  payment  ar6  each  a  condition  of  the 
other.  (Tipton  v.  Feitner^  20  N.  Y.  423  ;  Benj.  Sales  [7th  Am.  cd.], 
§  677.  See,  too,  Ming  v.  Corlin,  142  N.  Y.  334,  340  et  seq.)  If 
the  defendant  had' proved  that  the  contract  was  entire,  or  that  under 
the  order  for  this  lot  and  its  acceptance  credit  was  to  be  extended 
or  payment  delayed,  or  that  the  plaintiff  was  to  give  up  the  goods 
to  it  at  its  place  of  business  before  he  was  entitled  to  demand  pay- 
ment, tlien  a  different  question  might  have  been  presented  to  the 
court.  The  learned  counsel  for  the  appellant  cities  Woohier  v. 
mil  (93  N.  Y.  580),  where  the  court  say  :  "We  think  it  was  snffi- 
cient  that  the  plaintiffs  were  ready  and  willing  to  pay  the  contract 
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price  of  the  alcohol  when  delivered,  and  no  tender  was  necessary. 
This  rule  is  well  settled  in  this  State.  {Goonley  v.  Andersofij  1 
Hill,  519 ;  VaU  v.  JHoCy  5  N.  Y.  166 ;  Branson  v.  Wiman,  8  id. 
188;  Isaacs  Y.  New  York  Plaster  Works,  67  id.  124.)'-  But  in 
that  case  the  stuff  was  to  be  delivered  at  defendant's  vessel,  and  the 
court  had  said  immediately  before  the  utterance  quoted  that  the 
plaintiflFs  had  demanded  the  delivery  offering  to  pay  the(  purchase 
price  on  delivery.  In  the  case  at  bar  the  plainti^  answered  the 
demand  for  delivery  by  writing :  "  Give  us  either  $600.00  on 
account  of  the  old  bill  and  leave  the  balance  nntil  the  dispute  is 
settled  or  else  pay  for  these  goods  we  have  here  and  let  the  first 
bill  wait  until  it  is  settled  complete.  We  don't  want  to  give  you 
any  larger"  line  of  credit  than  we  have  already  given."  In  the 
absence  of  any  contract  as  to  terms,  the  plaintiff  was  free  to  insist 
upon  such  terms  as  he  chose,  and  consequently  to  demand  payment 
befoi*e  he  sliipped  the  goods  to  tlie  defendant  I  think  that  the « 
court  did  not  use  the  word  "  delivery  "  in  the  sense  that  the  defend- 
ant was  entitled  to  the  goods,  and  that  the  plaintiff  thereby  broke  his 
contract.  Benjamin  on  Sales  (7th  Am.  ed.  pp.  694, 695)  says :  "  There 
is  no  branch  of  the  law  of  sale  more  confusing  to  the  student  than 
that  of  delivery.  This  results  from  the  fact  that  the  word  is  unfor- 
tunately used  in  very  different  senses ;  and  unless  these  different 
significations  are  carefully  borne  in  mind,  the  decisions  would  fur- 
nish no  clue  to  a  clear  perception  of  principles.  The  word  *  delivery ' 
is  sometimes  used  with  reference  to  the  passing  of  the  property  in 
the  chattel,  sometimes  to  the  change  of  the  possession  of  the  chat- 
tel ;  in  a  word,  it  is  used  in  turn  to  denote  transfer  of  title,  or  trans- 
fer of  possession?'*  I  think  that  the  expression  as  used,  in  view 
of  the  disposition  of  the  case,  simply  meant  that  the  plaintiff  never 
parted  with  the  possession  of  the  goods,  ?*.  ^.,  he  did  not  give 
them  over  to  the  defendant  altiiough  a  demand  was  made  upon  him. 
"  Ordinarily,  and  in  the  absence  of  an  agreement  to  tlie  contrary, 
the  seller  is  under  no  obligation  to  send  or  carry  to  the  buyer  the 
goods  sold.  His  duty  is  fulfilled  by  so  placing  them  at  the  disposal 
of  the  buyer  that  they  can  be  removed  by  him."  (24  Am.  &  Eng. 
Ency.  of  Law  [2d  ed.],  1068.)  Without  any  proof  as  to  the  con- 
ditions of  this  sale,  the  seller  asked  payment  for  the  goods  which 
he  had  "  here."    The  buyer  had  theretofore  written  that  it  would 
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promptly  pay  any  bills  when  the  seller  proved  the  delivery  of  the 
goods.  There  is  not  the  slightest  proof  that  the  seller,  in  insisting 
upon  the  teruis  indicated  by  him,  violated  any  contract  between 
them,  and  the  mere  finding  of  "non-delivery,"  for  the  reasons 
already  indicated,  does  not  inevitably  require  a  conclusion  of  his 
breach  of  contract. 

The  judgment  mnst  be  affirmed,  with  costs. 

HooKss,  Gatnob,  Kigh  and  Miller,  JJ.,  concurred. 


Judgment  affirmed,  with  costs. 


Jennie  McGahie,  Appellant," 'W.' John  A.  Sproat,  Administrator, 
etc.,  of  Bridget  T.  MoClennen,  Deceased,  Kespondent. 

Becond  Department,  March  2, 1906. 

Keglig^ence  —  verdict  not  excessive. 

A  verdict  of  $1,600  for  injuries  received  in  a  collision,  by  which  plaintifTs  arm 
was  broken  in  three  places  and  which  caused  internal  congestion,  etc.,  is  not 
excessive,  and  an  order  requiring  the  plaintiff  to  stipulate  to  reduce  such 
verdict  to  $500  will  be  reversed. 

BiCH,  J.,  dissented. 

Appeal  by  the  plaintiff,  Jennie  McGahie,  from  an  order  of  the 
Supreme  Court,  made  at  the  Kings  County  Trial  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  29th  day  of 
June,  1904. 

Mitchell  Maj/y  for  the  appellant. 

Francis  B.  MvUin^  for  the  respondent. 

Pes  Curiam  : 

The  action  is  for  negligence.  There  was  a  collision  between  the 
plaintifTs  carriage  and  that  of  the  defendant's  intestate,  and  as  a 
conseqnence  the  plaintiff  suffered  bodily  injuries.  The  jury  ren- 
dered a  verdict  of  $1,500  in  her  favor.  The  motion  of  defendant 
on  the  minutes  to  set  aside  the  verdict  and  for  a  new  trial  on  the 
ground  "  that  the  verdict  is  excessive,  against  the  evidence,  and  the 
weight  of  the  evidence,  and  as  unsupported  by  the  evidence,  and 
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contrary  to  the  evidence  and  the  law,  and  upon  the  grounds  speci- 
'  fied  in  section  999  of  the  Civil  Code*,"  was  granted,  the  verdict 
vacated  and  set  aside  and  a  new  trial  ordered  unless  the  plaintiff 
stipulated  within  five  days  to  reduce  the  verdict  to  $500,  in  whick 
case  the  motion  was  denied.  The  learned  trial  justice  filed  a  memo- 
randum as  follows :  /*This  case  is  a  stale  and  doubtful  one,  but  I 
have  concluded  to  let  the  verdict  stand  if  plaintiff  stipulates  to 
reduce  it  to  $500.00."  We  naturally  conclude  from  the  order,  read 
with  the  memorandum,  that  the  learned  court  thought  that  a  verdict 
for  $500  would  be  proper.  The  disposition  of  the  case  was  a  redac- 
tion of  the  verdict  We  think  that  if  the  damages  were  hot  exces- 
sive the  order  should  be  reversed  and  the  verdict  reinstated.  The 
plaintiff  complained  that  her  right  arm  was  broken  in  three  places 
below  the  elbow ;.  that  such  injuries  were  permanent,  and  that  she 
sustained  other  bruises  about  the  arm  and  body,  so  that  she  was  con* 
fined  to  her  home  for  upwards  of  four  months  and  suffered  severe 
pain  and  anguish.  It  appears  from  her  testimony  that  she  was 
thrown  to  the  ground,  striking  her  left  hip,  and  that  as  she  raised 
her  arm  to  protect  her  face  from  the  hoof  of  a  kicking  horse. she 
was  kicked  in  the  arm.  She  was  confined  three  weeks  to  her  bed 
and  was  attended  by  Drs.  Kushmore  and  Corbally.  Her  arm  was 
broken  in  three  places.  It  was  taken  out  of  the  splint,  examined 
and  replaced  in  the  splint.  She  was  taken  to  the  hospital  and  there 
photographed  by  X-rays ;  her  arm  was  then  pulled  and  twisted  by 
the  surgeons  and  put  into  plaster,  and  different  applications  were 
thereafter  made  from  time  to  time  —  a  metal  splint,  a  cardboard 
splint  and  bandages.  She  also  suffered  from  affliction  of  the 
stomach  and  liver,  which  continued  at  the  time  of  the  trial.  She 
was  confined  to  the  house  for  three  months  and  suffered  from  con- 
stant fainting  spells.  Her  arm  often  pains  her  when  she  turns  it 
or  attempts  to  lift  a  heavy  book  or  the  like,  and  her  fingers  are 
stiff.  Dr.  John  D.  Kushmore,  an  eminent  surgeon  of  this  city,  who 
was  the  consultant,  found  a  fracture  and  a  break  of  both  bones  of 
the  forearm  between  the  wrist  and  elbow,  and  he  also  corroborated 
in  part  the  plaintiff's  testimony  as  to  her  treatment.  Dr.  Corbally, 
the  attending  physician,  testified  to  the  fracture,  that  she  was 
severely  bruised  on  the  arm  and  legs  and  on  the  thigh,  and  said 

♦Code  av.  Proc;  §  W9.—  [Rbsp. 
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that  he  found  "an  infernal  disturbance;"  that  conj 
abdominal  organs  was  developed ;  "  severe  congest 
injury."  He  testified  that  he  attended  her  a  year  or 
trouble,"  which  in  his  opinion  was  the  result  of  the  \ 
medical  evidence  was  offered  by  the  defendant.  ^ 
while  the  verdict  was  liberal,  it  was  not  so  excessiv* 
an  interference  with  a  matter  which  is  primarily  a 
for  the  jury. 

The   order  should   be  reversed,   with    costs,  and 
reinstated. 

Jenks,  Hooker  and  Milleb,  JJ.,  concurred  ;  Rich 
Order  reversed,  with  costs,  and  verdict  reinstated,  ^ 


LoFisE  CuETiN,  Respondent,  v.  John  Cuetin,  A 

Second  Department,  March  2,  1906. 

Separation  —  abandonmexit  —  evidence    insufficient  to  s! 

consented  thereto. 

Id  an  action  for  separation  brought  by  a  wife  on  the  ground  of  a 
testimony  that  she  did  not  now  want  her  husband  to  come  b< 
satisfied  when  he  left  the  house,  that  she  would  not  go  back 
not  show  a  consent  to  the  abandonment  which  prevents  a  dec 
when  the  evidence  as  a  whole  shows  that,  when  the  husbao 
intention  to  go,  she  asked  him  to  support  her. 

The  mental  state  of  the  plaintiff  is  not  a  substitute  for  her  wore 
time  of  the  abandonment. 

Alimony  reduced. 

Appeal  by  the  defendant,  John  Curtin,  from  a  ju( 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in 
the  clerk  of  the  county  of  Kings  on  the  25th  day  of  J 
npon  the  decision  of  the  court  rendered  after  a  tria 
County  Special  Term.       , 

WUliam  Victor  Goldberg^  for  tlie  appellant. 

Rufu%  0,  Catlin  [  William  Wills  with  him  on  the 
respondent. 
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JsNKs,  J. : 

This  is  an  appeal  from  a  judgment  of  limited  divorce  based  npon 
abandonment.  I^trsty  it  is  insisted  that  there  was  failure  of  proof  in 
that  it  did  not  appear  that  the  going  away  was  without  the  assent  of 
the  plaintiff.  Consent  is  inconsistent  with  the  idea  of  abandonment 
or  desertion.  ( Uhlmann  v.  UJdmcmn^  17  Abb.  N.  C.  236,  260 ;  De 
Meli  V.  De  Mdi,  67  How.  Pr.  20;  Ford  v.  Ford,  148  Mass.  577.) 
The  plaintiff  testifies  that  the  defendant  left  their  common  home 
-on  June  30,  1904,  and  that  he  has  never  returned  to  her.  On 
cross-examination  she  testifies :  "  1  do  not  want  him  to  come 
back,  ^on  account  of  the  names  he  called  me.  I  was  satisfied 
that  he  left  the  house ;  I  had  peace  after  he  had  gone.  I  asked 
if  he  was  going  away  and  he  said  yes;  I  asked  him  for  a  support 
and  he  gave  me  a  very  sulky  answer,  not  fit  to  express.  He  did  not 
tell  me  that  when  I  quit  going  around  with  one  Meehan  that  he 
would  be  willing  to  live  with  me.  It  was  about  the  3d  of  June 
that  I  left  his  bed.  After  the  3d  I  was  not  asked  to  come  back.  I 
would  not  go  back.  After  the  8d  of  June,  if  he  stayed  in  the 
house  I  would  stay  there  too.  Q.  You  would  not  stay  with  him  at 
all  ?  A.  No,  I  would  not,  for  the  names  he  called  me.  Q.  Ton 
would  not  stay  with  him  now  ?  A.  No,  T  donH  want  him."  Testi- 
mony as  to  what  the  witness  would  or  would  not  do  in  an  event  is 
not  evidence  as  to  whether  she  did  or  did  not  consent  to  his  aban- 
donment. {Ford  V.  Fordy  supra  ;  Monteath  v.  ^onteath^  61  HI. 
App.  126.)  In  Ford^a  case  the  court,  passing  upon  a  similar  ques- 
tion* say,  per  Holmes,  J. :  "  Conduct  which  in  itself  is  proper  caii- 
not  be  made  improper  by  inquiring  what  he  would  have  done  in  an 
event  which  did  not  happen."  Of  course  her  mental  state  would 
naturally  aid  the  conclusion  that  she  did  show  consent  by  words  or 
acts,  but  such  mental  state  is  no  substitute  for  acts  or  words.  {Ford 
V.  Ford^  supra.)  When  we  analyze  the  testimoney  of  the  plaintiff 
it  appears  that  she  but  asked  the  defendant  if  he  was  going  away, 
and  when  he  said  yes,  she  asked  him  for  support.  I  think  that 
this  is  not  sufficient  to  indicate  that  the  plaintiff  consented  to  deser- 
tion or  abandonment.  Of  course  the  court  was  not  bound  to  credit 
the  statement  of  the  defendant  that  he  left  "  by  mutual  agree- 
ment." Moreover,  his  explanation  of  the  "mutual  agreement" 
seems  to  be  that  he  expressed  his  intention  to  leave,  and  that  his 
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wife  said  nothing.  Second,  t)ie  defendant  is  charged  with  $10  a 
week,  and  the  plaintiff  is.  allowed  the  use  of  the  dwelling  house. 
The  wife  testifies  that  her  husband  has  an  income  of  $120  a  month, 
that  he  has  received  rents  from  the  lower  part  of  the  house  of  $16 
a  month,  and  that  he  owns  lots  and  a  house  in  Flatbush  which 
return  a  rental  of  $20  a  mouth.  The  husband,  aged  feixty-one,  testi- 
fies that  he  receives  $30  a  week  wages ;  that  he  bought  the  house 
which  his  wife  occupies  (they  are  tenants  by  the  entirety)  with  his 
own  money ;  that  there  is  a  mortgage  on  it,  and  that  the  rental  of 
the  lower  part  is  not  sufficient  to  meet  the  interest  on  tlie  mortgage 
and  the  taxes,  which  he  pays ;  that  the  property  in  Flatbush  is 
mortgaged  for  $1,000,  and  that  the  rent  pays  interest  and  taxes  but 
not  the  repairs.  The  wife  is  fifty-two  years  of  age,  with  but  one 
child  dependent  on  her,  a  lad  of  twenty  years,  who  earns  $6  a 
week.  She  is  the  life  tenant  of  certain  property  which  pays  her 
$41  a  month.  I  think  under  the  circumstances  that  in  addition  to 
affording  the  plaintiff  a  home,  a  charge  upon  liis  weekly  wages  of 
$7.50  is  sufficient,  and,  therefore,  I  recommend  that  the  judgment 
be  thus  modified,  and  as  modified  be  affirmed,  without  costs  of  this 


HiBsoHBEBo,  P.  J.,  Woodward,  Rich  and  Milleb,  J  J.,  concurred. 

Judgment  modified  in  accordance  with  the  opinion  of  Jenks,  J., 
and  as  modified  affirmed,  without  costs  of  this  appeal. 


Habbt  Mendoza,  Respondent,  v,  Geobge  Levy,  Appellant. 

Second  Department,  March  2,  1006. 

Sridence  —  uncorroborated  evidence  of  plaintiff — when  truth  thereof 
question  for  jury  although  defendant  gives  no  evidence. 

In  an  action  for  money  had  and  received  the  only  evidence  of  the  payment  was 
the  uncontradicted  testimony  of  the  plaintiff.  The  defendant  gave  no  evi- 
dence. -The  plaintiff  testified  that  he  gave  money  to  the  defendant  as  a  bet  on 
a  horse  race;  that  the  transaction  was  three  years  ago;  that  he  could  not  tell 
how  defendant  looked;  that  other  persons  whom  he  did  not  produce  as  witnesses 
were  with  him. 

App.  Div,— Vol.  CXI.        29 
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Eeldt  that  as  the  plaintiff's  testimony  was  uncorroborated,  the  question  of  his 
payment  to  the  defendant  was  for  the  jury  and  that  a  direction  of  a  verdict  for 
the  plaintiff  was  error. 

Appeal  by  the  defendant,  George  Levy,  from  a  judgment  of  the 
Municipal  Court  of  the  city  of  New  York,  borough  of  Brooklyn, 
in  favor  of  the  plaintiflE,  entered  in  the  office  of  the  clerk  of  said 
court  on  the  3d  day  of  March,  1905,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court. 

» 
John  J.  Lindsay^  for  the  appellant. 

Joseph  F,  Perdue^  for  the  respondent. 

Jenks,  J. : 

The  action  is  for  money  had  and  received.  The  defendant  offered 
no  evidence.  The  court  directed  a  verdict  for  the  plaintiff,  over- 
ruling, under  exception,  tlie  request  of  the  defendant  for  a  submis- 
sion to  the  jury.  As  the  case  depends  upon  the  uncorroborated 
testimony  of  the  plaintiff  the  question  on  this  appeal  is  whether  the 
general  rule  as  stated  in  Saranac  cfe  Z.  P,  i?.  R.  Co.  v.  Arnold 
(167  N.  Y.  368),  or  that  general  rule  as  modified  and  expressed  in 
HuU  V.  Liitauer  (162  id.  569),  should  obtain  in  this  case.  The 
general  rule  stated  in  the  first  case  supra  is  (pp.  373,  374) :  "  The 
general  rule  is  that  where  a  witness  is  interested  in  the  question, 
although^ he  is  not  impeached  or  contradicted,  his  credibility  is  a 
question  for  the  jury,  and  the  court  is  not  warranted  in  directing  a 
verdict  upon  his  testimony  alone.  (Gildersleeve  v.  ZandoUj  73 
K  Y.  609 ;  Kmanagh  v.  Wilson^  70  N.  Y.  177 ;  Elwood  v. 
Western  Union  Tel.  Ci?.,4:5  N.  Y.  549 ;  29  Amer.  &Eng.  Encyclo. 
of  Law  [1st  ed.],  774.)  The  same  rule  applies  to  the  testimony  of 
two  witnesses,  both  equally  interested  and  testifying  to  the  same 
facts."  The  general  rule,  as  modified  in  the  second  case  supra,  la 
(p.  572) :  "  Generally,  the  credibility  of  a  witness,  who  is  a  party  to 
•  the  action,  and,  therefore,  interested  in  its  result,  is  for  the  jury ; 
but  this  rule,  being  founded  in  reason,  is  not  an  absolute  and 
inflexible  one.  *  *  *  Where,  however,  the  evidence  of  a  party 
to  the  action  is  not  contradicted  by  direct  evidence,  nor  by  any 
legitimate  inferences  from  the  evidence,  and  it  is  not  oppoaed  to 
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the  probabilities,  nor,  in  its  nature,  surprising  or  suspicious,  there  is 
no  reason  for  denying  to  it  conclusiveness." 

We  think  that  the  rule  of  Saranao  dk  L.  P,  R.  li.  Co.  v.  Arnold 
{supra)  applies.  Tlie  plaintiflE  testified  that  he  went  to  a  race  track 
and  made  five  bets  on  a  horse  named  Clorita  with  different  individ- 
nals,  who  were  making  bets  in  an  inclosure.  He  testified  that  this 
defendant  accepted  his  wager  at  certain  odds,  and  called  it  out  to 
another  person  who  was  writing  near  by,  together  with  the  number 
of  the  entrance  badge  or  ticket  worn  by  the  plaintiff.  On  cross- 
examination  he  testified  that  he  never  made  a  bet  with  Oliver  Smith 
on  that  day,  and  that  he  never  included  Smith  in  his  original  com- 
plaint. Yet  he  was  confronted  with  a  complaint  of  such  a  char- 
acter. He  explains  this  variance  by  testifying  that  he  trusted  to 
his  former  attorneys.  He  also  states  that  he  never  knew  Smith 
ontil  he  saw  him  in  Judge  Martin's  court.  He  testifies  that  he 
made  a  verified  complaint  against  the  said  Smith  and  Kose  in  another 
action  upon  another  bet  l)ecanse  his  counsel  had  told  him  that  Kose 
and  Smith  wfere  connected.  The  transaction  he  testifies  to  occurred 
three  years  before.  He  testifies  that  two  others  were  with  him  at 
tlie  time,  and  yet  he  does  not  account  for  the  absence  of  one  of  his 
said  companions.  He  could  not  recollect  "  what  sort  of  a  looking 
man  was  this  defendant."  He  doubted  whether  he  would  know 
him  if  he  saw  him.  We  think  that  the  court  could  not  say  that  the 
defendant  was  not  entitled  to  have  the  jury  pass  upon  this  testi- 
mony in  that  it  was  not  open  to  examination  on  the  ground  of  its 
truth,  or  its  accuracy,  or  that  there  was  no  ground  for  suspicion 
that  justified  its  scrutiny.  At  the  same  time  we  are  far  from  saying 
that  it  would  not  support  a  verdict  for  the  plaintiff. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

HiBscHBERG,*  P.  J.,  HooKEB,  KiGH  and  Miller,  JJ.,  concurred. 

Jndgment  of  the  Municipal  Court  reversed  and  new  trial  ordered, 
costs  to  abide  the  event. 


Digitized  by 


Google 


452 


Mann  v.  Shrive. 


Second  Department,  March,  1906. 


[Vol.  111. 


Edward  Mann  and  Others,  Infants  ^under  the  Age  of  Fourteen 
.    Years,  by  Arthur  D.  Lawrence,  as  Their  Guardian  ad  Litem, 
Respondents,  v.  George  G.  Shrive,  Appellant. 

Second  Department,  March  2,  1906. 

Gift — when  gift  of  savings  bank  dei>osit  is  in  trust  to  pay  over  to 

beneficiaries. 

A  colored  servant,  dying  at  the  house  of  her  employer,  executed  and  acknowl- 
edged an  instrument  directed  to  a  savings  bank  where  she  had  a  deposit, 
requesting  the  bank  to  add  the  name  of  her  employer  to  her  book  *'  without 
any  restrictions,*'  in  order  that  he  might  "  be  able  to  use  and  pay  out  the  money," 
etc.  At  the  same  time  she  delivered  the  bank  book  to  the  defendant,  ber 
employer.  Several  witnesses  testified  that  the  defendant  admitted  that  the 
transaction  was  made  for  the  benefit  of  some  colored  children,  godchildren  of 
the  donor,  and  that  he  had  accepted  the  same  in  trust  for  them.  It  was  shown 
that  the  donor  had  often  said  that  she  wanted* the  money  to  go  to  said 
children.  In  the  light  of  the  whole  situation  as  specifically  set  forth  in  the 
opinion, 

Msld,  that  the  gift  was  in  trust  for  the  benefit  of  said  children,  and  that  the 
defendant  should  pay  over  the  moneys,  less  the  legitimate  funeral  expenses; 

That  the  trust  was  not  continuing  in  its  nature,  but  for  the  sole  purpose  of 
paying  over  to  the  beneficiaries. 

Appeal  by  the  defendant,  George  G.  Shrive,  from  an  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  pt  the  plaintiffs, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Westchester  on 
the'2l8t  day  of  January,  1905,  upon  the  decision  of  the  court  ren- 
dered after  a  trial  at  the  Westchester  Special  Term. 

George  S.  Hamlin^  for  the  appellant. 

Arthur  J,  Buma^  for  the  respondents. 

Jenks,  J. : 

During  her  last  illness  from  a  chronic  disease,  Sarah  Baker  exe. 
cuted,  acknowledged  and  delivered  this  writing  to  the  defendant : 

"  ToNKERs,  N.  Y.,  Feb.  8,  1904 
"  Yc«5rKER8  Savings  Bank, 

"  Tonkers,  N.  Y. : 

"  Gentlemen. —  I  am  confined  to  my  bed  and  too  ill  to  come  to 

the  Bank.     In  order  that  Mr.  George  G.  Shrive  may  be  able  to  use 
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and  pay  out  the  money  I  now  have  or  may  in  the  f  atare  have  on 
deposit  with  you,  I  hereby  request  you  to  add  his  name  to  my  book 
without  any  restrictions. 

"  Tours  respectfully, 

her 

"SARAH  J.  X  BAKER.^*^ 

mark 

The  attorney  who  took  the  acknowledgment  showed  her  the  bank 
book  with  this  assignment  written  in  it,  and  said,  "  this  'transfers 
all  your  money  to  Mr.  Oeorge  (the  defendant's  first  name),  is 
that  what  you  wish  to  do?"  and  she  answered  "yes."  At  that 
time  she  delivered  the  bank  book  to  the  defendant.  Upon  this 
evidence  alone  the  effect  of  the  transaction  was  at  least  to  vest  in 
the  defendant  a  joint  ownership  in  the  fund,  who,  if  the  survivor, 
would  be  entitled  to  it  all.  {FarreUy  v.  JEmigrant  Indiostrial 
Savings  BwrJc^  92  App.  Div.  529,  531,  and  authorities  cited.)  But 
in  Taylor  v.  Kelly  (5  Hun,  115)  it  was  held :  "  To  constitute  a 
gift  a  manual  delivery  of  the  thing  given  is  not  necessary.  A 
delivery  to  a  third  person  as  trustee  or  bailee  of  the  donee  is  suffi- 
cient to  pass  the  title,  and  the  donor  may,  by  an  apt  declaration  to 
that  effect,  convert  himself  into  a  trustee  for  the  donee."  (See, 
too,  Phipard  v.  Phipard^.hf>  Hun,  436 ;  HoUiday  v.  Lewis,  14  id. 
480.)  Therefore,  a  question  is  presented  whether  such  delivery 
was  to  the  defendant  for  his  benefit,  or  as  bailee  or  trustee  for  the 
infant  plaintiffs.  The  Special  Term  has  found  that  the  defendant 
received  and  accepted  the  gift  for  their  benefit,  and  although 
the  point  is  made  that  proof  which  depends  upon  admissions  is 
sharply  scrutinized  and  that  evidence  to  sustain  such  a  finding 
must  be  clear  and  convincing,  yet  I  think  that  we  would  not 
be  warranted  to  disturb  this  finding  upon  the  facts,  within  the 
rale  laid  down  in  Lowery  v.  Ershine  (113  N.  Y.  62);  Foster 
Y.  Bookwalter  (162  id.  166);  ParfM  v.  Ferguson  (3  App.  Div. 
176),  and  City  of  New  Torh  v.  Herdje  (68  id.  370).  The 
testimony  of  Dr.  Trotter,  the  physician  of  Sarah,  is  that  several 
days  before  her  death  the  defendant  said  to  him  that  she  had  no 
relatives ;  if  she  died  intestate  her  money  would  revert  to  the  State ; 
the  Mann  children  would  not  get  it,  and  her  intention  had  been 
tiiat  they  should  receive  it.    A  day  or  two  thereafter  he  told  the 
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witness  that  Mr.  Thayer  (an  attorney)  had  been  there  and  they 
"had  fixed  it  all  right ;  *  *  *  she  had  signed  a  paper  and  had 
the  thing  legally  fixed  for  the  benefit  of  the  Mann  children."  On 
cross-examination  the  witness  testifies  that  the  defendant  said  Mr. 
Thayer  had  been  '*  there  and  the  thing  was  all  fixed  Satisfactory," 
but  lie  was  not  positive  that  he  mentioned  the  Mann  children ;  he 
did  not,  but  'Hhat  was  understood."  Edward  Mann,  the  father  of 
tl)e  children,  testifies  that  after  the  funeral  the  defendant  told  him 
that  Jndge  Thayer  had  been  to  the  house,  and  through  him  he  had 
secured  the  money  to  the  children  of  the  witness ;  that  the  day 
after  the  defendant  said  he  had  changed  his  mind  about  the 
effects  —  that  Mrs.  Mann  must  not  come  after  them;  that  he 
was  going  to  hold  them,  but  that  the  money  was  in  trust  for  the 
children.  Later  the  defendant  said  the  matter  was  in  the  surro- 
gate's hands.  Mrs.  Mann  testifies  that  the  defendant  talked  to  her 
in  the  presence  of  his  wife.  He  then  said  that  Sarah  had  told 
him  that  she  wanted  the  money  for  the  three  children  in  his  trust, 
hut  "she  didn't  have  but  about  $500,  but  she  must  have  been  very 
liljeral  with  her  friends."  He  said  that  he  had  accepted  the  money, 
and  was  going  to  hold  it  in  trust  for  the  benefit  of  the  children  and 
through  Judge  Thayer  had  obtained  it  for  her  children.  A  few 
days  after  the  funeral,  when  she  asked  if  he  was  "  going  to  come  up 
to  his  word,"  he  took  a  paper  from  his  desk,  showed  it  to  her  and 
said,  "everything  is  to  the  Surrogate,  I  have  nothing  to  do  with  it" 
On  the  other  hand,  the  defendant  denies  that  he  ever  told  the  Manns 
that  Sarah  had  left  her  property  otherwise  than  to  him  or  that  he 
had  ever  admitted  to  any  one  that  he  held  the  money  in  trust.  He 
does  admit  that  he  said  to  Dr.  Trotter  before  the  paper  was  exe- 
cuted that  it  seemed  too  bad  that  Sarah  could  not  make  her  will, 
and  that  as  it  looked  now,  unless  something  was  done  he  would  have 
to  pay  the  funeral  expenses,  that  the  Mann  children  would  not  get 
anything,  but  that  the  property  would  go  to  the  State.  He  testifies 
that  he  told  Dr.  Trotter  that  it  had  been  satisfactorily  arranged, 
that  Judge  Thayer  had  come  down  and  that  it  had  been  transferred 
to  him,  but  that  he  said  nothing  about  the  trust.  He  admits  that 
he  did  "say  something"  to  Mr.  Mann  "about  advancing  something 
to  the  children,  or  helping  them  in  some  way,"  and  that  he  under- 
stood that  "at  times"  Sarah  had  wanted  to  give  something  to  the 
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children  or  to  the  church,  but  finally  she  desired  to  give  it  all  to  him. 
The  mother  of  the  defendant  testifies  that  Sarah,  nearing  her  end, 
said  she  wanted  to  leave  her  money  to  her  two  boys  and  nothing  to 
the  Manns  or  to  any  other  person.  Dr.  Trotter,  recalled,  testifies 
that  at  the  second  conversation  the  defendant  did  not  say  anything 
to  the  effect  that  Sarah  had  given  him  the  money  absolutely.  Mr. 
Broughall  testifies  that  the  defendant  said  that  Mr.  Mann  said  tliat 
defendant  owed  him  (Mr.  Mann)  money,  that  whatever  Sarah  had 
left  would  go  to  her  relatives  and  that  he  had  sought  them  down 
south,  as  he  thought  they  needed  it  more  than  the  Manns,  and  if 
Mann  had  said  nothing,  Mann  could  have  had  a  '^  few  hundred  dol- 
lars." While  this  is  all  of  the  evidence  that  bears  directly  on  the 
transaction,  other  circumstances  lighten  it  up.  {Minchin  v.  Merrill^ 
2  Edw.  Ch.  333,  338.)  Sarah  was  an  old  colored  spinster  who  had 
been  a  domestic  servant  in  several  families.  She  had  no  relatives. 
The  Mann  family  were  of  her  color,  and  in  apparently  the  same 
station  in  life.  When  out  of  service  or  ill  she  made  her  home  with 
,  them  as  one  of  the  family  without  charge,  and  was  nursed  by 
them  in  her  illnesses.  She  was  the  godmother  of  the  three  children, 
and  called  them  her  children.  She  had  repeatedly  declared,  even  to 
her  physician,  if  she  left  anything  she  wished  it  to  go  to  them.  A 
few  months. prior  to  her  death  she  had  attempted  to  insure  her  life 
for  the  children,  declaring  that  she  was  their  godmother,  that  she 
had  no  relatives,  and  she  considered  it  her  duty  to  provide  something 
for  them.  This  declaration  was  made  to  the  insurance  agent  in  the 
presence  of  the  defendant.  Slie  had  told  the  children  that  at  her 
death  all  would  go  to  them.  On  the  other  hand  the  defendant  was 
far  above  her,  and  apparently  in  good  circumstances.  She  had  once 
lived  in  his  family  for  many  years  as  a  servant,  but  had  gone  else- 
where and  had  only  returned  to  his  service  for  eight  months  before  she 
died.  There  was  no  unbroken  relation  of  continuous  service  through 
which  a  menial  almost  merges  into  a  member  of  the  family.  On 
the  other  hand,  she  was  dying  wliile  a  servant  in  his  house ;  it  was 
but  natural  that  an  illiterate  woman  should  intrust  her  money  to 
him  as  her  almoner,  and  should  turn  to  him  to  carry  out  her  wishes. 
While  the  transaction  in  its  entirety  is  sufficient  to  establish  a  gift, 
the  terms  of  the  written  transfer  to  the  defendant  are  to  "  use  and 
pay  out,"  which  contemplate  a  disbursement  by  the  recipient  rather 
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than  an  absolute  gift  to  him.  Inasmuch  as  a  lawyer  was  called  in 
nothing  could  have  been  easier  than  to  employ  apt  words  tliat  would 
have  settled  the  terms  of  the  transfer  beyond  all  cavil.  There  are 
two  significant  matters  in  the  defendant's  case.  Mrs.  Mann  testifies 
that  the  declarations  of  the  defendant  were  made  in  the  presence  of 
the  defendant's  wife.  That  lady  was  not  called  as  a  witness, 
although  there  was  a  continuance  of  the  case,  and  no  explanation  of 
her  absence  appears.  The  whole  amount  of  the  deposit  was  $973. 
On  February  tenth,  the  day  before  Sarah's  death,  the  defendant 
drew  out  $400,  and  during  the  time  intervening  the  twenty-fourth 
of  that  month  and  the  ensuing  April  second,  he  drew  out  the  whole 
deposit.  The  defendant  testifies  that  the  funeral  cost  $300,  and  that 
the  casket  cost  $165.  He  thereafter  denied  the  correctness  of  the 
undertaker's^bill  when  it  appeared  therefrom  that  the  casket  cost  $84, 
but  later  on,  when  the  undertaker  showed  that  the  cost  was  $84  and 
the  funeral  expenses  were  $165.50,  it  was  admitted  that  the  bill  was 
correct.  The  mother  of  the  defendant  is  directly  contradicted  by 
Mary  Brown,  who  testifies  that  the  lady  said  to  her  that  Sarah 
said  when  she  died  she  would  leave  the  Mann  children  something. 
So  far,  then,  as  the  Special  Term  finds  that  the  transfer  of  the  fund 
to  the  defendant  was  for  the  benefit  of  these  infant  children,  I  think 
that  its  determination  must  be  affirmed.  And  such  an  undertaking 
on  the  part  of  the  defendant  can  be  sustained.  In  Rutgers  v.  Lucet 
(2  Johns.  Gas.  92)  the  court  say  (p.  95) :  "A  mere  agreement  to 
undertake  a  trust,  infuturOy  without  compensation,  it  is  true,  is  not 
obligatory;  but  when  once  undertaken^  and  the  trust  actually 
entered  upon^  the  bailee  is  bound  to  perform  it,  according  to  the 
terms  of  his  agreement.  The  confidence  placed  in  him,  and  his 
undertaking  to  execute  the  trust,  raise  a  sufficient  consideration ;  a 
contrary  doctrine  would  tend  to  injure  and  deceive  his  employer, 
who  might  be  unwilling  to  consent  to  the  bailment  on  any  other 
terms."  (See,  too,  McKee  v.  Lamon^  169  U.  S.  317,  322 ;  Story 
Eq.  Juris.  [13th  ed.]  §§  1041,  1046.)  I  think  that  the  transaction 
must  be  regarded  as  a  gift  of  the  fund,  or  so  much  thereof  as  might 
remain  after  the  payment  of  any  proper  charges  against  it  for  the 
benefit  or  on  account  of  Sarah  Baker.  Any  payments  which  consti- 
tuted a  proper  charge  against  it  —  for  she  left  nothing  else  save  a 
few  personal  effects  —  cannot^  despite  their  payment  therefrom,  be 


Digitized  by 


Google 


LiNDwALL  V.  May.  ,  457 


App.  Dir.]  Second  Department,  March,  1906. 

charged  against  the  defendant  in  order  to  make  whole  the  amount  of 
the  fund  at  the  time  of  the  transfer.  The  physician's  services,  the 
funeral  expenses,  or  any  other  proper  and  necessary  outlay  of  like 
kind,  could  be  discharged  from  the  fund.  But  as  to  the  residue,  he 
must  account  to  the  infants  or  to  their  representatives.  I  do  not 
think  that  there  was  a  trust  created  in  the  sense  that  the  defendant 
was  to  hold  the  money  for  thq  benefit  of  these  infants  for  any  period 
of  time,  but  that  the  plain  intent  of  Sarah  was  to  afford  a  payment 
to  them,  or,  as  they  are  infants,  to  their  representatives  for  their  benefit. 
The  judgment  should  be  modified  in  accord  with  this  opinion, 
and  as  modified  afiirmed,  without  costs. 

.  Hifi80HB£Ba,  P.  J.,  WooDWABD,  EicH  and  MiLLBR,  JJ.,  concurred. 

Judgment  modified  in  accordance  with  the  opinion  of  Jenks,  J., 
and  as  modified  affirmed,  without  costs.  Order  to  be  settled  before 
Mr  Justice  Jenxs. 


Otto    Lindwall,    Appellant,    v.    Joseph    M.   May  and   Others, 

Respondents. 

Second  Department,  March  3,  1006. 

Landlord  and  tenant  —  eviction  by  failure  of  lessor  to  keep  building  safe  — 
whion  damages  recoverable  for  breach  of  covenant  for  quiet  ei^oyment. 

A  tenant,  holding  under  a  lease  with  covenant  for  quiet  enjoyment,  is  entitled  to 
go  to  the  jury  in  an  action  for  damages  for  eviction  upon  evidence  showing  that 
the  premises,  which  were  undermined  by  adjoining  excavations  and  were  torn 
down  as  unsafe,  could  have  been  kept  safe  by  proper  care  on  the  part  of  the 
lessors.  Evidence  that  the  lessors  were  directed,  pursuant  to  the  Municipal 
Building  Code,  to  make  the  premises  safe  shows  an  obligation  cast  upon  the 
lessors  by  ordinance,  and  if  the  building  was  torn  down  as  a  nuisance  owing 
to  their  default,  such  nuisance  was  attributable  to  them. 

Appeal  by  the  plaintiff,  Otto  Lindwall,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office  of 
the  clerk  of  the  county  of  Kings  on  the  25th  day  of  November, 
1903,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  Kings  County  Trial  Term. 

Robert  Stewart  [  F.  Z.  Haines  with  him  on  the  brief],  for  the 
appellant. 

Hugo  Hiteky  for  the  respondents. 
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Jenks,  J. : 

This  is  an  action  for  damages  by  lessee  against  lessors,  based 
upon  an  eviction  in  violation  of  an  express  covenant  in  the  lease 
for  quiet  enjoyment.  During  the  term  third  parties  as  owners  of 
adjacent  land  made  excavations  thereon  for  rebuilding,  and  the 
building  demised  became  unsafe,-  part  fell,  and  the  structure  very 
soon  was  destroyed  for  the  public  safety  by  or  under  the  orders  of 
the  city  authorities. 

The  plaintiff  was  dismissed  at  the  close  of  his  case,  not  for  failure 
of  proof,  but  expressly  upon  an  authority  that  I  think  was  not  con- 
trolling. If  the  plaintiff  could  show  that  a  destruction  of  the 
building  would  not  have  been  required  if  the  lessors  had  discharged 
an  obligation  cast  upon  them,  and  but  for  such  destruction  the 
building  would  have  remained  tenantable  by  the  lessee,  then  I 
think  that  the  dismissal  was  error.  Taylor  on  Landlord  and  Tenant 
(9th  ed.  §  309a)  says:  "Whatever  may  have  been  the  doctrine  of 
the  ancient  law,  actual  ouster  or  physical  dispossession  is  not  now 
necessary  to  constitute  a  breach  of  the  covenant  for  quiet  enjoy- 
ment. The  prevailing  doctrine  now  is,  that  after  a  demand  or 
other  hostile  assertion  of  the  paramount  title  the  lessee  may  yield 
thereto,  taking  the  risk  of  its  being  the  superior  title,  and  his 
attornment  or  purchase,  without  any  actual  change  of  possession, 
will  be  a  constructive  eviction  and  breach  of  the  covenant.  So  an 
act  which  disturbs  the  lessee's  possession,  if  necessary,  although 
done  ostensibly  under  the  direction  of  the  law,  may  amount  to  an 
eviction.  Thus  if  the  lessor  of  a  room  in  a  building  in  a  city, 
having  notice  from  the  inspector  of  buildings  in  that  city  that  the 
building  is  deemed  by  tiim  unsafe,  takes  down  the  building,  unneces- 
sarily, when  he  migiit  cause  it  to  be  made  safe,  as  authorized  by 
the  statute  to  do,  without  taking  it  down  or  disturbing  the  lessor's 
possession  ;  this  is  a  breach  of  the  covenant.  -  In  such  a  case,  it 
will  be  a  question  of  fact  whether  the  taking  down  of  the  building 
was  necessary."  (See,  too,  Kansas  Investment  Co,  v.  Carter^  160 
Mass.  421;  also  cited  in  1  McAdam  Landl.  &  Ten.  [3d  ed.]  409.) 
There  is  evidence,  not  strong,  not  definite,  but  sufficient  to  have 
saved  the  nonsuit.  The  jury  might  have  found  that  the  lessors 
were  apprised  of  the  danger.  Section  22  of  the  Building  Code, 
read  in  evidence,  required  them  as  owners  to  preserve  wall  or  walls, 
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Btructnre  or  structures  from  injury,  and  so  support  them  that  they 
slionld  be  and  remain  practically  as  safe  as  before  such  excavation 
was  commenced,  and  permitted  entry  upon  "the  premises  where  the 
excavation  was  made  when  necessary.  The  original  direction  to 
tlie  lessors  under  the  ordinance  was  to  make  the  premisea  safe  and 
secure.  It  was  not  conclusively  shown  that  it  was  impossible  for  the 
defendants  to  have  saved  the  premises  from  destruction  by  fulfilling 
the  duty  cast  upon  them  by  the  ordinance. 

Again,  if  the  building  became  a  public  nuisance  through  the 
omission  of  the  lessors  to  preserve  and  support  it  properly,  as 
required  by  the  ordinance,  if  they  could  have  done  so,  after  they 
had  received  due  notice,  such  nuisance  was  attributable  to  them. 
{Ahem  v.  Steele^  115  N.  Y.  203,  209.)  If  the  paramount  duty  of 
its  abatement  involved  the  eviction  of  the  lessee,  I  do  not  see  why 
the  reasoning  of  the  rule  in  Steefel  v.  Rothschild  (179  N.  Y.  273,  279 
et  seq.)  does  not  apply.  I  do  not  overlook  the  principle  laid  down  in 
Steefel  v.  Rothschild  (supra),  and  more  particularly  in  Connor  v. 
Bemheimer  (6  Daly,  295),  Kramer  v.  Cook  (7  Gray,  550),  Sher- 
wood V.  Seaman  (2  Bosw.  127)  and  Howard  v.  Doolittle  (3  Duer, 
464) ;  but  it  seems*  to  me  that  this  case  is  different  in  that  the 
destruction  of  the  premises  and  consequently  the  eviction  may  have 
been  unnecessary  if  the  lessors  had  properly  fulfilled  the  obligation 
cast  upon  them  by  the  ordinance. 

It  is  quite  true,  as  was  said  in  Burke  v.  Tindale  (12  Misc.  Rep. 
31,  32;  affd.,  155  N.  Y.  673):  "The  contingency  of  the  exercise 
by  the  city  authorities  of  the  power  to  remove  it  must  have  been 
contemplated  by  both  parties,  and  has  not  been  guarded  against  by 
any  provision  of  the  lease,"  but  the  contingency  of  the  exercise  of 
such  power  consequent  upon  the  nonfulfillment  hy  the  lessors  of 
their  obligation  under  the  ordinance,  was  not  contemplated. 

I  recommend  that  the  judgment  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

HiRSCHBERO,  P  J.,  Hooker,  Rich  and  Miller,  J  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the  event. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Chablss 
Hurst,  as  Administrator,  etc.,  of  Emha  A.  Husst,  Deceased, 
Respondent. 

Mabt  Enapp,  Legatee,  Appellant 

Second  Department,  March  2,  1906. 

Executors  and  admixiistraton — when  administrator  who  is  saperseded 
by  an  executor  is  entitled  to  commissions  —  amount  of  such 
commissions. 

A  permanent  administrator  appointed  before  the  discovery  of  a  will,  and  acting 

in  good  faith,  is  entitled  to  commissions  on  being  superseded  by  an  executor 

thereafter  appointed. 
//  9eemi,  that  it  is  only  when  an  administrator  resigns  that  he  loses  his  right  to 

commissions. 
But  fall  commissions  are  to  be  allowed  only  on  moneys  collected  and  disbursed. 

He  is  only  entitled  to  partial  commissions  for  collecting  without  disbursing. 

Paying  over  to  the  executor  is  not  disbursing  the  fund. 
Neither  are  moneys  left  in  the  savings  bank  as  originally  deposited  by  the 

deoeased  "collected"  by  such  administrator  so  as  to  entitle  him  to  commissions 

thereon. 
6uch  superseded  permanent  administrator  is  not  like  a  temporary  administrator 

entitled  to  full  commissions. 

Appeal  by  Mary  Knapp,  legatee,  from  so  much  of  a  decree  of 
tlie  Surrogate's  Court  of  the  county  of  Kings,  entered  in  said  Sur- 
rogate's Court  on  the  2l8t  day  of  December,  1904,  settling  the 
accotmts  of  the  administrator  of  the  estate  of  Emma  A.  Hurst, 
deceased,  as  allows  commissions  to  said  administrator,  and  also  from 
an  order  bearing  date  the  30th  day  of  January,  1905,  and  entered 
in  said  Surrogate's  Court,  denying  the  appellant's  motion  to  vaonte 
the  said  decree  and  to  strike  out  said  allowance  of  commissions. 

Frcmcia  B.  MuUin^  for  the  appellant. 

CKutrles  H.  Payne^  for  the  respondent. 

Jbnks,  J. : 

The  sole  ground  of  appeal  is  the  allowance  of  commissions  to  an 
administrator  appointed  in  case  of  supposed  intestacy,  who  accounts 
to  the  executor  under  a  will  subsequently  produced  and  probated. 
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The  decedent  was  killed  by  an  accident  in  July,  1904,  the  letters 
were  issned  the  following  August,  and  the  will  was  probated  in  the 
next  November.  The  probate  thereof  revoked  the  letters  (Code 
Civ.  Proc.  §  2684)  and  the  administrator  thereupon  was  ordered  to 
account  and  to  turn  over  the  estate  to  the  executor.  The  sn];rogate 
found  that  the  administrator  collected,  received  and  took  possession 
of  the  estate,  consisting  of  cash,  securities  and  sundry  chattels  of 
the  aggregate  value  of  $37,086.38,  and  ho  thereupon  allowed  full 
commissions  upon  that  amount.  A  legatee,  objecting,  filed  excep- 
tions to  such  findings  and  the  conclusioh  of  law  that  awarded  such 
commissions,  and  after  the  decree  moved  without  success  for  an 
order  to  correct  the  decree  in  that  respect  The  appeal  is  from  the 
decree  and  the  said  order. 

The  opposition  of  the  legatee  is  not  based  upon  any  alleged  fault 
of  the  administration,  but  upon  the  illegality  of  the  award.  This 
conrt  may  examine  the  case  upon  facts  and  law  and  determine  for 
itself  whether  upon  the  facts  the  decision  was  right.  {Matter  of 
Sogers^  10  App.  Div.  593,  and  cases  cited.) 

I  think  that  the  point  that  commissions  could  not  be  allowed  lor 
the  reason  that  the  case  presents  a  mere  succession  of  administrator 
by  executor  cannot  prevail  in  this  case.  The  several  cases  cited  by 
the  leaiTied  counsel  for  the  appellant,  save  one  where  the  repre- 
eentative  became  demented,  show  resignations,  and  they  were 
decided  upon  the  principle  declared  by  the  vice-chancellor  in  Mat- 
ter of  Jones  (4  Sandf.  Ch.  616),  that  declination  of  duties  once 
undertaken  should  not  entail  loss  o'r  expense  upon  the  estate.  And 
it  was  pointed  out  in  some  of  the  cases  that  were  not  this  principle 
followed,  then  a  series  of  resignations  and  successors  might  deplete 
the  estate  by  as  many  commissions.  But  in  the  case  at  bar  the 
administrator  did  not  lay  down  his  trust ;  he  was  divested  of  it  per- 
force of  the  probate  of  the  will.  There  is  not  a  suggestion  that  he 
ever  knew  of  the  will  until  some  months  after  his  receipt  of  the 
letters  of  administration.  He  was  the  husband  of  the  decedent, 
and  with  her  at  the  time  she  was  killed.  The  will  was  produced 
by  the  sister  of  his  wife,  and  it  does  not  appear  that  he  is  benefited 
by  it.  The  record  indicates  that  there  is  little  or  no  sympathy 
between  them,  and  indeed  the  sister  is  the  objecting  legatee.  There 
is  no  reason  to  doubt  that  the  administrator  acted  in  entire  good 
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faith.  Hie  administration  was  not  a  nullity,  but  was  with  authority 
until  the  will  was  probated.  {Kittredge  v.  Folsom^  8  N.  H.  98; 
Executor  of  0.  Bigelow  v.  Adm^s,  of  E.  Bigelow^  4  Ohio,  138 ; 
Schouler  fixrs.  [3d  ed.]  §  160.)  In  11  American  and  English 
Encyelppsedia  of  Law  (2d  ed.  p.  1287)  it  is  written :  "  The  fact  that 
the  authority  of  an  executor  has  been  terminated  by  the  revocation 
of  his  letters  or  of  the  probate  of  the  will  does  not  aifect  his  right 
to  compensation  for  services  previously  rendered  while  acting  in 
good  faith."  The  principle  is  stated  by  Marshall,  Ch.  J.,  in 
Wood'8  Adm'r.  v.  NeUorCa  ExW.  (10  B.  Mon.  [Ky.]  231),  as  fol- 
lows :  ^^  So  far  as  he  collected  and  disbursed  the  fund  for  the  bene- 
fit of  the  estate  and  in  a  manner  available  to  it,  his  services  were  as 
beneficial  as  those  of  a  rightful  executor  would  have  been  and  he 
is  entitled  to  the  usual  compensation."  The  record  in  this  case 
shows  that  the  administrator  collected  $125  interest  on  a  mortgage. 
I  think  that  ho  is  entitled  to  have  commissions  upon  that  sum.  In 
McAlpine  v.  PotUr  (126  K  Y.  285,  290)  and  Matter  of  Mason 
(98  id.  527,  536)  such  a  division  is  approved.  He  is  not  entitled  to 
full  commissions  on  this  sum  for  the  reason  that  he  has  not  paid  it 
out  within  the  meaning  of  the  statute,  for  he  has  but  transferred  it 
to  a  representative  in  succession. 

I  am  of  opinion  that  he  is  not  entitled  to  any  further  commissions 
in  that  he  has  not  received  or  received  and  paid  out  any  other  suras 
of  money  within  the  purview  of  section  2730  of  the  Code  of  Civil 
Procedure.  "  Sums  received  and  paid  out  are  made  the  basis  of 
computation."  (Finch,  J.,  in  Phoenix  v.  Livingston^  101  N".  Y. 
456.)  The  bulk  of  the  estate  consists  of  deposits  in  various  savings 
banks  and  of  bonds  and  mortgages.  The  evidence  is  beyond  ques- 
tion that  the  deposits  remained  undisturbed  and  the  securities 
untouched.  Indeed  the  administrator  frankly  admits  that  the  only 
cash  he  ever  had  in  his  hands  was  the  said  $125,  collected  as  inter- 
est on  a  mortgage.  The  relation  between  the  decedent  and  her 
depositary,  the  savings  bank,  was  that  of  debtor  and  creditor. 
{Fowler  v.  Bowery  Savings  Bank^  113  N.  Y.  450.)  While  the 
administrator  was  entitled  to  receive  the  payment  of  the  deposit 
(Id.),  and  so  to  collect  the  debt,  he  did  not,  nor  does  it  appear  that 
he  even  transferred  the  account,  so  that  there  is  no  room  for  con- 
tention that  there  was  a  technical  collection  and  a  redeposit  in  his 
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representative  caj)acity.  I  think  tliat  such  deposits  are  not  witliin 
the  purview  of  the  statutory  expression,  sums  of  money  received. 
It  is  true  tliat  the  term  "  moneys,"  as  used  in  bequests  and  else- 
where, in  the  absence  of  quaUfying  or  limiting  expressions,  has  been 
held  broad  enough  to  inchide  deposits  in  banks.  In  Mann  v.  Execu- 
tars  of  Mann  (1  Johns.  Ch.  231)  Chancellor  Kent,  in  construing  a 
will,  said  that  "  perhaps  it  would  be  proper  to  extend  the  term  to 
money  deposited  in  bank."  See,  too,  Beck  v.  McOUlia  (9.Barb.  59), 
where  the  term  "  moneys  "  was  held  to  embrace  cash  ("  using  the  term 
in  its'popnlar  sense  ")  which  the  testator  had  on  deposit  in  bank.  I 
may  add,  however,  that  .there  is  a  distinction  drawn  between  deposits 
in  a  bank  and  in  a  savings  bank.  In  Beatty^a  Exr.  v.  Lalor  (15 
N.  J.  Eq.  108)  the  chancellor  says  (pp.  110,  111) :  "  The  first  clause 
will  include  the  cash  in  the  house,  whether  in  specie  or  notes,  the 
gold  in  the  _trunk  at  bank,  and  the  deposit  in  bank.  It  will  not 
Include  the  money  in  the  savings  fund  ;  that  is  in  the  nature  of  an 
investment  drawing  interest,  and  is  not  usually  subject  to  the  imme- 
diate order  of  the  owner,  like  money  deposited  at  bank,  but  can  only 
be  called  in,  like  other  investments,  upon  notice."  This  distinction 
eliminates  as  to  such  deposits  the  feature  that  induced  the  chancel- 
lor to  say  "perhaps"  the  terra  "moneys"  applied  to  bank  deposits, 
for  he  says  in  Mannas  Case  {8upra\  "  for  that  is  cash,  and  considered 
and  used  as  cash  placed  there  for  safe  keeping,  in  preference  to  the 
chest  of  the  owner."  There  is  a  manifest  difference  between  the 
construction  of  a  term  of  bequest  and  a  statutory  term  that  can  be 
satisfied  without  its  application  to  cash  put  out  with  a  savings  bank. 
Even  if  the  term  "  money  "  nsed  in  this  statute  were  generic  enough 
to  include  such  deposits,  certainly  for  the  reasons  stated  they  cannot 
be  regarded  as  "  money  received.^^  The  right  to  receive  a  due  that 
is  secure  is  not  the  receipt  thereof.  I  am  of  opinion  that  these 
deposits  were  not  the  basis  for  commission. 

The  securities  cannot  be  regarded  as  money  within  the  purview 
of  this  statute.     {Mc Alpine  v.  Potter^  supra,) 

It  is  true  that  the  decree  permits  the  administrator  to  turn  over 
the  securities  in  specie^  but  this  does  not  make  them  a  basis  for 
commission  within  the  doctrine  of  Mc  Alpine  v.  Potter  {supra) 
that  in  such  case  they  may  be  regarded  as  cash  accepted  by  the  lega- 
tee.    This  decree  is  not  for  the  legatee,  but  for  the  executor  who 
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steps  into  the  shoes  of  the  administrator  perforce  of  the  probate  of 
the  will.  He  takes  ^^  the  nnqaalified  legal  title  of  all  personalty  not 
specifically  bequeathed,  and  a  qualified  legal  title  to  that  which  is  bo 
bequeathed."  (Blood  v.  Ecme^  130  N.  Y.  514.)  I  think  that  mere 
omission  of  a  legatee  to  object  to  a  decree  that  transfers  securitieB 
in  specie  from  this  administrator  to  the  executor  is  not  equivalent 
to  her  acceptance  of  the  securities  as  cash.  There  is  no  payment  or 
distribution  to  the  legatee.  The  learned  counsel  for  the  respondent 
insists  that  the  position  of  this  administrator  is  .analagous  to  that  of 
a  temporary  administrator,  and  tliat  he  should  receive  these  commis- 
sions because  a  temporary  administrator  is  entitled  to  commissions, 
not  only  upon  actual  cash  passing  through  his  hands,  but  upon  the 
value  of  th^  property  that  he  cares  for  and  turns  over  to  his  suc- 
cessor. I  do  not  agree  to  the  analogy.  This  administrator  was 
appointed,  qualified,  and  served  as  a  permanent  administrator.  The 
fact  that  his  tenure  was  temporary  in  that  it  was  cut  oS  by  the  pro- 
bate of  the  will  cannot  affect  the  character  of  his  representative 
capacity.  There  is  a  well-recognized  distinction  between  a  tempo- 
rary administrator  and  the  permanent  administrator.  (See  Jessnp 
Surr.  Pr.  [2d  ed.]  644 ;  Code  Civ.  Proc.  §  2670.)  And  the  distinc- 
tion  between  the  commissions  that  may  be  awarded  to  one  or  the, 
other  is  based  npon  the  difference  of  their  functions.  (Jessnp, 
mpra^  1485,  and  authorities  cited.) 

The  order  is  reversed,  without  costs.  The  decree  is  reversed  so 
far  as  it  relates  to  commissions,  without  costs  of  this  appeal  to 
either  party,  and  proceedings  remitted  to  the  Surrogate's  Court  of 
Kings  county  to  be  disposed  of  in  accord  with  this  opinion. 

HooKEE,  Gaynoe  and  Eioh,  JJ.,  concurred ;  Gaynoe,  J.,  how- 
ever, thinks  that  the  fixing  of  the  commissions  should  be  left  to  the 
surrogate  without  any  opinion  from  this  court;  Millbe,  J., 
dissented. 

Decree  of  the  Surrogate's  Court  of  Kings  county  reversed  so  far 
as  it  relates  to  commissions,  without  costs  of  this  appeal  to  either 
party,  and  proceedings  remitted  to  the  Surrogate's  Court  of  Kings 
county  to  be  disposed  of  in  accordance  with  opinion  of  Jbnks,  J. 
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Abthue  MaoDonald,  Appellant,  v.  Sun  Printing  and  Publishing 
Association,  Eespondent.     (No.  2.) 

Second  Department,  March  16, 1906. 

label— publication     calling    scientLit    a    ^'humbug"    and    ^'pseudo- 
scientist.". 

A  publication  stating  of  a  scientist  that  he  is  a  " patho-sodal  humbug"  and  a 
"pseudo-scientist"  is  calculated  to  injure  such  person  in  his  calling,  and  is 
libelous  per  m.    A  complaint  in  an  action  for  libel  thereon  is  not  demurrable. 

Appeal  by  the  plaintiflF,  Arthur  MaoDonald,  from  an  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  in  the  county  of  Kings  on  the  15th 
day  of  July,  1904,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  Kings  County  Special  Term,  sustaining  a  demurrer  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  action  is  for  a  libel  in  tlie  publication  by  the  defendant  of  the 
following : 

"  Congress  and  the  Patho-Sooial  Humbug. 

"  To  the  ^itor  of  the  New  York  Sun  —  Sir :  I  was  very  much 
pleased  to  see  your  vigorous  and  healthy  editorial  in  the  Sun  of 
Feb.  18,  exposing  the  patho-social  humbug  and  *  specialist  in  educa- 
tion,' Arthur  MacDonald.  There  is  indeed  cause  for  wonderment 
that  his  ffithy  nonsense  should  have  been  tolerated  for  so  long  a 
period.  As  an  apostle  of  Lombrosian  doctrines  he  has  the  distinc- 
tion of  being,  perhaps,  both  the  shallowest  and  cheekiest  American 
promulgator  of  the  half  truths  and  whole  falsehoods,  th6  fallacies 
and  follies,  of  this  Italian  School  of  Degeneracy.  *  Doctor '  Arthur 
MacDonald  is  never  so  happy  as  when  he  t»n  delve  in  tlie  mire  and 
mud  of  derelict  humanity,  but  for  the  bystanders,  this  *  horrible 
example '  for  one,  is  not  a  usejful  or  instructive  exhibit.  That  any 
committees  of  Congress  should  fail  to  appreciate  the  nauseous  char- 
acter of  this  individual's  *  work  Ms  to  be  deplored  by  decent  people, 
and  the  writer  sincerely  hopes  that  The  Sun  will  continue  fearlessly 
to  expose  this  persistent  self -advertiser  QXi^  peuedo-acientiat. 

"  New  York,  FA.  19.  ANTHROPOS." 

App.  Div.— Vol.  CXI.        80 
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Wales  F,  Severance^  for  the  appellant. 
Franklin  BarUetty  for  the  respondent. 

Jenks,  J. : 

Th9  plaintiflE  alleges  that  he  was  graduated  from  the  University 
of  Rochester  and  from  the  Union  Theological  Seminary,  and  that 
thereafter,  in  this  country  and  in  Europe,  he  was  a  university  stu- 
dent of  medical  subjects,  especially  of  a  medico-legal  and  crimino- 
logical nature ;  that  he  served  the  government  at  Washington  as  a 
clerk  under  the  title  "  Specialist  in  Education  as  a  Preventive  of 
Pauperism  and  Crime."  He  further  alleges  that  he  was  widely  and 
favorably  known  here,  in  Canada  and  in  Europe,  both  as  a  student  of 
criminology  and  a  writer  of  various  publications  on  that  and  kindred 
subjects.  He  complains  that  the  defendant  had  printed  certain  arti- 
cles relating  to  his  vocation,  work  and  writings,  which  were  followed 
by  the  publication  of  the  letter  upon  which  his  action  is  brought. 

The  word  "  humbug"  has  become  accepted  as  good  English,  and 
has  an  approved  and  well-understood  meaning  as  impostor,  deceiver, 
cheat.  (Cent.  Diet,  Worcester's  Diet.,  Standard  Diet.,  Stormonth's 
Diet.,  Imperial  Diet.,  Marcli's  Tliesaurus.)  Writers  of  pure  and 
elegant  English,  like  Lowell  and  Whipple,  use  it  without  the  apology 
of  quotation  marks  or  of  italics.  In  Nolle  v.  Ilerter  (65  111.  App. 
430)  the  appellant  used  the  word  "humbug"  in  conversation,  and 
the  court  say :  "  Humbug  is  an  imposition,  imposture,  deception ; 
and  as  a  verb,  signifies  to  impose  upon,  to  cozen,  to  swindle,  all 
implying  intention  to  misrepresent,  by  the  assertion  of  what  is  not 
the  actual  condition  or  the  suppression  or  concealment  of  what  is." 

"  Pseudo "  is  derived  from  the  Greek  "  pseudein,"  to  cheat,  to 
deceive,  and  is  defined  as  "a  quasi-prefix,  in  compounds  of  Greek 
origin,  meaning  'false,'  ^counterfeit,'  'spurious,'  'sham.'"  It  is 
freely  used  as  an  English  prefix,  with  words  of  any  origin.  (Cent. 
Diet.)  Stormonth,  a  most  accurate  lexicographer,  derives  it  from 
the  Greek  "pseudes,"  lying,  false;  and  defines  it  as  "a  word  fre- 
quently prefixed  to  another  and  meaning '  false,  spurious.' "  I  think 
that  the  letter  brands  the  plaintiflE  as  an  impostor,  and  as  a  false  or 
sham  scientist,  and  that,  therefore,  it  is  a  libel  upon  its  face.  In 
Smith  V.  Steioart  (41  Minn.  7)  the  words  held  libelous/?^  se  were 
"irresponsible,  unadulterated  first  class  humbug  and  fraud."    In 
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JUeas  V.  Johnson  (185  Pehn.  St.  12)  the  words  were :  *'  You  are  a 
first  class  fraud  and  of  the  first  water."  In  Commonwealth  v.  Clap 
(4  Mass.  163)  the  term  was  "  liar,  scoundrel,  cheat  and  swindler." 
The  books  contain  many  other  cases  where  equipollent  words  were 
pronounced  Hbelons  j>er  86.  I  think  it  clear  that  the  letter  passed 
bejoiid  any  legitimate  criticism  of  the  work  of  the  plaintiff  to  stamp 
him  personally  as  an  impostor,  and  that  it  cannot  be  held  as  a  matter 
of  law  that  the  plaintiff  pleads  no  cause  of  action  therefor.  {Trigga 
V.  Sun  Printing  A  Puh.  Asm.,  179  N.  Y.  144,  154;  Whistler  v. 
RusJdn  [Times  for  Nov.  27, 1878],  cited  in  Odgers  Lib.  &  Sland. 
[3d  ed.]  35.)  The  words  had  "  a  tendency  to  hurt  or  are  calculated 
to  prejudice  "  the  plaintiff  in  his  calling,  and  are  actionable  per  se. 
{Moore  v.  Frcmcis,  121  N.  Y.  199.) 

In  the  view  I  take  of  this  demurrer  it  is  not  necessary  to  pass 
upon  the  point  whether  special  damages  are  well  pleaded.  For  the 
plaintiff  was  not  bound  to  plead  them  at  all.  {Moore  v.  Frands, 
supra,  204 ;  Baylies  Code  PI.  &  Pr.  [2d  ed.]  239, 240,  and  authorities 
cited.)  When  pleaded  it  seems  that  the  rule  is  the  same  as  in  an 
action  for  slander.     (Newell  Sland.  &  Lib.  [2d  ed.]  868.) 

The  interlocutory  judgment  is  reversed,  with  costs,  and  the 
demurrer  overruled,  with  costs,  with  leave  to  the  defendant  to  plead 
over  within  twenty  days. 

Hooker,  Gaynob,  Rich  and  Millbe,  JJ.,  concurred. 

Interlocutory  judgment  reversed,  with  costs,,  and  demurrer  over- 
ruled, with  costs,  with  leave  to  the  defendant  to  plead  over  within 
twenty  days  upon  payment. 


Akthuk  MaoDonald,  Appellant,  v.  Sun  Printing  and  Publishing 

Association,  Respondent.     (No.  3.) 

Second  Department,  March  16,  1906. 

Libel  —  article  insinaating  lewd  motives  to  scientist  —  complaint  based 
on  such,  article,  when  not  demurrable. 

A  publiBhed  article,  which  insinuates  that  a  scientist,  in  preferring  to  take  physi- 
cal measurements  of  the  persons  of  girls  rather  than  boys,  and  particularly 
girls  over  sixteen  years  of  age,  was  actuated  by  indecent  and  lewd  motives,  may 
be  libelous,  and  It  is  error  to  sustain  a  demurrer  to  a  complaint  on  such  publica- 
ti<XL    The  question  of  the  libelous  character  of  such  publication  is  for  the  jury. 
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Appeal  by  the  plaintiff,  Arthur  MacDonald,  from  an  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  of  the  defendant, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  15th 
day  of  July,  1905,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  Kings  County  Special  Term,  sustaining  a  demurrer  that 
the  complaint  in  an  action  for  libel  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

The  article  complained  of,  as  published  by  the  defendant  in  its 

newspaper,  reads : 

"  The  Abnormal  *  Doctor.' 

"Ejected  from  the  Bureau  of  Education,  *  Doctor*  Artlmr 
MacDonald,  'the  patho-social  investigator,  is  pestering  Senators  and 
Representatives  with  the  request  that  he  be  enacted  into  the 
Department  of  Justice,  and  provided  with  a  laboratory  there 
for  *  the  study  of  the  abnormal  classes '  under  the  supervision  of  the 
Attorney  General. 

"  How  eagerly  the  Department  of  Justice  yearns  for  the  presence 
and  assistance  of  this  patho-social  investigator  of  abnormal  femi- 
ninity may  be  inferred  from  a  letter  written  last  Saturday  by  Attorney 
General  Knox  to  the  Secretary  of  the  Charity  Organzation  Society 

of  this  City : 

"  '  Department  of  Justice, 

"*  Washington,  D.  C,  Feb.  21,  1903. 

"  *  Sir. —  Replying  to  your  letter  of  the  18th  inst.  in  which  you 

ask  whether  this  Department  has  any  connection  witli  the  bill  now 

pending  in  Congress,  to  establish  a  laboratory  for  the  study  of  the 

criminal,   pauper  and   defective  classes,  I  have  to  say  tliat  this 

Department  is  not  a  party  in  any  way  to  the  proposed  legislation. 

"  ^  Respectfully, 

«*P.  C.  KNOX, 

"  *  Attamet/'Oeneral.^ 

"  The  Department  of  Justice  repudiates  *  Doctor '  Arthur  Mac- 
Donald,  his  Abnormal  Laboratory  Bill,  and  the  patho-social  hum- 
bug. This  is  merely  what  might  be  expected  of  any  administrative 
establishment  where  sanity  and  clean  habits  of  thought  prevail. 

"  That  there  should  be  need  now  of  warning  Congress  against 
such  a  measure  as  Senate  Bill  6,032  is  a  circumstance  essentially 
grotesque  to  any  one  who  knows  the  facts  about  ^  Doctor'  MacDonald 
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and  his  *work.'  Yet  the  bill  has  actually  been  reported  by  the 
Senate  Committee  on  the  Judiciary  and  is  now  on  the  calendar ; 
and  it  is  only  about  three  weeks  since  the  chairman  of  that  Com- 
mittee, the  venerable  Senator  from  Massachusetts,  in  asking  for  its 
immediate  consideration  and  passage,  referred  to  this  *  Doctor ' 
MacDonald  as  '  the  very  earnest  and  devoted  gentleman  who  has 
been  engaged  in  that  work  formerly  in  the  Bureau  of  Education.' 

"We  have  already  inspected  some  characteristic  specimens  of 
*  Doctor '  MacDonald's  methods  of  study.  We  have  -seen  how  he 
carried  his  enthusiasm  for  the  investigation  of  abnormal  femininity 
to  the  extent  of  entrapping  young  girls  and  foolish  married  women 
by  means  of  a  personal  advertisement,  leading  them  on  to  the  dis- 
closure of  their  most  intimate  affairs  of  the  heart  or  of  sexual  pro- 
pensity, sometimes  by  letter  to  him  and  sometimes  at  a  personal 
interview  which  he  arranged,  and  then  publishing  their  cantidences 
in  a  book  advertised  by  him  for  sale  at  fifty  cents  a  copy  through  a 
lock  box  in  the  Washington  Post  Office.  Any  Senator  or  Kepre- 
sentative  who  wants  to  know  just  what  sort  of  a  person  this  '  very 
earnest  and  devoted  gentleman '  really  is,  and  how  far  the  impulse 
of  his  pursuits  is  genuinely  scientific,  may  procure  from  the  library 
of  Congress  *  Doctor '  MacDonald's  notorious  tpeatise  on  *  Girls  Who 
Answer  Personals.' 

"  Since  then  the  *  Doctor'  —  he  is  not  a  Doctor  of  Medicine,  of 
Law,  of  Philosophy  or  of  Divinity  —  has  turned  himself  loose  upon 
the  helpless  schoolboys  and  school  maidens  of  the  Washington 
Public  Schools.  He  has  measured  and  tested  the  boys  and  girls  to 
the  extent  to  which  he  was  permitted  to  go.  His  professed  pur- 
pose was  to  obtain  with  his  tape  or  his  testing  machines  data  for 
scientific  generalizations  concerning  the  relation  between  the  phys- 
ical conformation  and  moral  or  intellectual  character.  He  has  pub- 
lished statistics  and  conclusions.  The  conclusions  are  the  laughing 
stock  of  competent  scientific  authority,  but  the  statistics  do  really 
suggest  thought,  in  one  particular  at  least. 

"  For  example,  after  consulting  *  Doctor'  MacDonald's  *  Girls  Wlio 
Answer  Personals,'  let  the  Congressman  who  desires  to  vote  intelli- 
gently and  properly  on  Senate  Bill  6,032  procure  a  copy  of  his 
'  Experimental  Study  of  Children,  Including  Anthropometrical  and 
Psycho-Physical  Measurement  of  Washington    School    Children.' 
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This  was  publislied  at  the  exi^ense  of  the  Government  as  a  public 
document.  Amid  its  worthless  conclnsions  and  heterogenous  Btatistics 
the  one  fact  that  stands  forth  conspicuously  is  the  propensity  of  the 
'  Doctor '  to  exercise  his  anthropometric  energy  and  psycho-physical 
curiosity  upon  girls  rather  than  boys,  and  especially  upon  girls  of 
sixteen  or  over,  rather  than  upon  boys  of  sixteen  or  over. 

"  In  a  partly  similar  investigation  conducted  several  years  ago  by 
a  real  Doctor  of  Medicine,  Dr.  H.  P.  Bowditch,  for  the  Boston  Board 
of  Health,  the  number  of  children  measured  and  examined  was 
24,626,  of  Wliom  13,722  were  boys,  while  only  10,904  were  girls. 

"  *  Doctor '  MacDonald  was  more  interested  in  the  cases  of  the 
girls  than  in  the  cases  of  the  boys,  in  the  proportion  of  8,520  girls 
to  7,953  boys ;  and  the  increase  of  his  interest  as  the  age  of  the  gWs 
increased  is  shown  very  significantly  and  somewhat  unpleasantly  in 
these  tables  summarizing  the  results  of  his  activity  in  the  matter  of 
*  psycho-physical '  measurements : 


Age. 

Boys  Examined. 

Number. 

Age 

Girls  Examined. 

Numl)«r. 

(\ 





.        147 
.       533 

6. 

7. 

..       131 

7. 

..       508 

8: 

. , , 

.       787 

8. 

..      75i 

9. 

■•.••.*■• 

.       878 

9. 

..      883 

10. 



.       930 

10. 

..      939 

11. 



•  ■'.'•'• 

.       862 

11. 

..      931 

12. 

...,,..,, 

.       986 

12. 

. .      876 

13. 

, , 

.       926 

13. 

..      966 

U. 

.       784 

14. 

..      833 

15. 





.       524 

15. 

..      655 

16  anrl   ovfir 

.       592 

16  and  over 

Total 

..    1,0M 

Total 



.    7,953 

..    8,520 

"  The  table  we  print  next  is  our  own  and  not  *  Doctor '  MacDon- 
ald's,  although  its  figures  are  derived  from  his : 

Boys  under  14  examined 6,049 

Girls  under  14  examined 6,988 

Boys  of  14  and  over  examined 1,904 

Girls  of  14  and  over  examined 2,532 
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"  We  observe  that  the  text  of  the  bill  which  this  indefatigable 
measurer  wants  Congress  to  pass  in  the  interest  of  *  patho-social 
science '  provides  expressly  that  he  shall  continne  his  investigation 
in  'Hospitals  and  Schools,'  his  alleged  parpose  being  that  'the 
causes  of  social  evils  shall  be  sought  out  wHh  a  view  to  lessening  or 
preventing  them.' 

"Look  sharp  after  the  'Doctor'  MacDonald  bill  until. the  very 
end  of  the  session,'* 

Wales  F.  Severance^  for  the  appellant. 
Franldin  Bartlettj  for  the  respondent. 

Jenks,  J. : 

The  plaintiff  alleges  that  he  was  graduated  from  tne  [Jniversity 
of  Rochester  and  from  the  Union  Theological  Seminary,  and  that 
thereafter  in  tliis  country  and  in  Europe  he  was  a  university  student 
of  medical  subjects,  especially  of  a  medico-legal  and  criminological 
nature  ;  that  he  served  the  government  at  Washington  as  a  clerk, 
under  the  title  of  "  Specialist  in  Education  as  a  Preventive  of 
Panperism  and  Crime."  He  further  alleges  that  he  is  widely  and 
favorably  known  here,  in  Canada  and  in  Europe,  both  as  a  student 
of  criminology  and  a  writer  of  various  publications  on  that  and 
kindred  subjects.  This  article  charges  that  the  plaintiff,  who  it 
states  is  not  a  doctor,  "  entrapped  "young  girls  and  married  women 
into  disclosing  their  delicate  confidences  (and  it  is  not  even  stated 
that  this  information  was  gained  primarily  to  aid  or  to  treat  these 
women),  and  then  published  them  in  a  book  which  he  hawked  for 
sale  by  advertisements  assuring  secret  delivery.  In  other  words, 
that  the  plaintiff  gained  confidences  of  women  and  compiled  and 
offered  to  sell  them,  not  in  the  interest  of  scientific  information  or 
good  morals,  but  for  money,  in  a  way  that  would  attract  those  of 
morbid  and  unclean  minds.  If  the  charge  is  true,  the  plaintiff  did 
a  vile  thing. 

The  rest  of  the  aTticle  is  in  form  of  imputations,  based  upon  the 
plaintiff's  report  in  a  public  document  of  his  professional  work. 
The  fact  that  the  article  states  that  the  statistics  suggest  a  particular 
thought,  but  neither  makes  a  direct  charge  nor  asserts  that  but  one 
conclusion  is  possible,  does  not  afford  immunity  to  the  defendant. 
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{Sanderson  v.  Caldwell^  45  N.  T.  89$;  Odgers  lib,  &  Sland. 
[3d  ed.]  134 ;  EundeU  v.  JSuOer,  7  Barb.  260.)  It  is  clear  enough 
that  the  article  states  that  the  statistics  justify  the  conclusion  tliat 
the  plaintiff  in  his  professional  work  applies  his  testing  machine 
and  his  tape  more  frequently. to  girls  than  to  boys  because  of  the 
sex  of  the  former,  and  it  is  almost  unnecessary  to  say  that  tape 
measurements  at  least  indicate  manual  contact. 

The  '^  thought "  is  more  clearly  indicated  by  the  statement  that  the 
propensity  increases  when  the  girls  and  boys  ere  sixteen  years  of  age 
and  over,  and  by  the  comparis6n  made  in  the  relative  number  of 
boys  and  girls  examined  by  Dr.  Bowditch.  The  article  may  be 
construed  as  an  imputation  of  indecent  and  lascivious  conduct 
toward  young  girls  under  the  cloak  of  professioral  investigation. 

Upon  demurrer  we  cannot  hold  that  the  article  is  within  the  pur- 
view of  fair  criticism  in  that  it  is  confined  to  attack  upon  the  work 
of  the  plaintiff  and  does  not  brand  the  workman  as  an  object  for 
public  contempt,  scorn  and  obloquy.  {Trigga  v.  Sun  Printing  d& 
Pvh.  Assn.,  179  N.  T.  144,  154;  Whistler  v.  Huskin  [Times  for 
Nov.  27, 1878],  cited  in  Odgers  Lib.  &  filaYid.  [3  ed.]  35 ;  Newell 
Sland.  &  Lib.  [2d  ed.]  567.)  Ordinarily  such  a  question  is  for  the 
jury  {Triggs  v.  Sun  Printing  dk  Pub.  Ass7i.y  s^ipra\  and  we  think 
that  it  is  in  this  case.  The  other  points  raised  by  the, learned  and 
able  counsel  for  the  appellant  are  discussed  in  the  opinion  in 
MacDonald  v.  Swn  Printing  dk  Publishing  Assn.,  No.  6  (111 
App.  Div.  465). 

The  interlocutory  judgment  is  reversed,  with  costs,  and  the 
demurrer  is  overruled,  with  costs. 

Hooker,  Qatnob,  Bich  and  Millbb,  JJ.,  concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  over- 
ruled, with  costs,  with  leave  to  the  defendant  to  plead  over  within 
twenty  days  upon  payment 
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The  People  of  the  State  of  NewYoek  ex  rel.  "William  M. 
Lawson,  Appellant,  v.  Lena  L.  Lawson,  Eespondent 

Second  Department,  March  16,  1906. 

Habeas  corpus  to  determine  custody  of  child  pending  action  fior  divorce. 

When  on  habeas  corpus  to  determine  the  custody  of  children  pending  an  action 
for  divorce  it  is  shown  that  the  children  are  boys  not  of  such  tender  years  that 
the  mother  is  essential  to  their  daily  living;  that  the  mother  is  indiscreet, 
intemperate  of  speech  and  infirm  of  temper,  and  associates  with  men  whose 
influence  is  bad,  etc.,  while  the  father  offers  to  such  children  a  home  in  refined 
surroundings,  their  custody  should  be  awarded  to  the  father. 

It  is  not  ability  to  provide  physical  comforts  and  care  only  that  weighs  in 
deciding  such  issue,  but  the  moral  surroundings  of  the  children  are  to  be 
considered. 

HiRSCHBERO,  P.  J.,  dissented,  with  memorandum. 

Appeal  by  the  relator,  William  M.  Lawson,  from  an  order  of  the 
Supreme  Conrt,  made  at  the  Kings  County  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
27th  day  of  July,  1905,  denying  the  relator's  motion  to  be  awarded 
tlie  custody  of  his  minor  children. 

Frank  Harvey  Fidd  [R.  Percy  Chittenden  with  him  on  the 
brief],  for  the  appellant. 

Edmund  Z.  Mooney^  for  the  respondent. 

Jenks,  J. : 

The  paramount  consideration  is  the  welfare  of  the  children. 
{People  ex  rel.  Elder  v.  Elder^  98  App.  Div.  244,  and  authorities 
cited.)  They  are  not  of  years  so  tender  as  to  require  award  to  the 
woman  because  the  mother  is  essential  to  their  daily  living. 

The  record  of  life  with  the. mother  is  before  us.  It  is  not  enough 
that  the  children  have  not  been  naked  and  have  not  been  hungry. 
They  should  have  received  care  like  unto  that  which  moves  a  parent 
not  only  to  clothe  and  feed  his  child,  but  to  train  him  up  in  the  way 
he  should  go.  There  has  been  a  lack  of  such  tutelage.  A  child  is 
apt  to  pattern  its  life  after  that  of  its  parent.  These  children  are 
old  enough  to  be  impressed  with  their  surroundings,  to  be  molded 
by  the  course  of  their  parents'  life,  and  to  remember  even  what  they 
may  not  now  understand. 
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The  lads  have  lived  a  life  of  hotels  and  boarding  houses.  Disin- 
terested affiants  describe  the  mother  as  gay,  indiscreet,  intemperate 
of  speech  and  inlirm  of  temper.  Thej  depose  that  her  habits  are 
not  good ;  that  she  rises  late,  keeps  late  hours  abroad,  and  passes 
much  time  in  the  society  of  men  whose  influence  is  bad.  In  short, 
these  people  say  tliat  sha  so  demeans  herself  as  to  be  censured  by 
prudent  persons,  both  for  her  carriage  and  for  her  neglect  of  ker 
children,  even  to  their  bodily  cleanliness,  iso  reason  appeara  why 
we  should  discredit  these  affidavits,  and  no  sufficient  answer  is  made 
to  them.  This  proceeding,  then,  must  be  determined  by  them,  and 
we  must  take  the  situation  as  they  describe  it  It  is  not  necessary 
to  attribute  it  to  intention,  for  inattention  may  have  caused  it. 

Though  the  father  is  the  subject  of  counter  attack,  there  is  no 
such  showing  against  him.  He  is  affluent.  He  offers  his  married 
sister's  home,  apparently  one  of  educated  and  respectable  people,  as 
a  home  for  his  children,  and  his  sister  assents.  The  presumption 
is  clear  enough  that  the  lads  will  be  far  better  off  there  than  in 
their  present  atmosphere.  By  this  decision  wo  do  not  prejudice 
the  issues  in  the  pending  action  for  an  absolute  divorce.  For  the 
welfare  of  the  children  and  the  wrongdoing  of  a  parent  are  quite 
different  questions.  The  trial  of  these  issues  may  reveal  that  the 
woman  has  been  belied  by  these  affiants,  but  we  are  clear  that  the 
question  of  custody  as  now  presented  must  be  determined  in  favor 
of  the  father.  The  mother  should  not  be  entirely  cut  off  from 
access  to  the  children,  but  should  be  allowed  to  visit  them  for  two 
hours  at  a  time,  twice  in  each  week. 

The  order  must  be  reversed,  and  the  custody  awarded  to  the 
father,  with  such  provision  for  access  by  the  mother  as  we  have 
indicated. 

Woodward  and  Miller,  JJ.,  concurred;  Hirschbero,  P.  J., 
dissented  in  separate  memorandum ;  Kich,  J.,  took  no  part. 

Hirsohbero,  p.  J.  (dissenting) : 

I  dissent.  As  the  case  contains  counter  charges,  and  a  former 
trial  was  decided  in  defendant's  favor ;  as  the  present  custody  of 
the  children  is  the  result  of  the  plaintiff's  abandonment  of  them ; 
as  they  are  very  young  and  no  serious  injury  has  apparently  been 
occasioned  by  their  mother's  care  of  them,  and  as  the  case  can  be 
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tried  speedily  on  the  merits  if  the  plaintiff  wishes,  I  think  it  would 
be  wiser  not  to  interfere  with  the  discretion  of  the  Special  Term. 

Order  reversed,  without  costs,  and  custody  awarded  to  the  father, 
with  such  provision  for  access  by  the  mother  as  indicated  in  the 
opinion  of  Jenks,  J. 


Francis  B.  Robert,  Appellant,  v.  David  Kidansky,  Respondent, 

Impleaded  with  Simeon  Sugarman  (Otherwise  Known  as  Sa'm 

Suoarman). 

First  Department,  March  9,  1906. 

Mortgage  —  assignor  of  mortgage  who  gruarantees  payment  proper  party 
on  foreclosure  —  no  action  against  such  assignor  for  deilciency  without 
leave  of  court  —  complaint  not  showing  leave  of -court  fails  to  state 
cause  of  action. 

The  assignor  of  a  mortgage,  who  guarantees  that  the  assignee  shall  collect  the 
debt,  is  a  party  liable  to  the  plaintiff  for  the  payment  of  the  debt  secured  by 
the  mortgage  and  may  be  made  a  party  to  an  action  to  foreclose  the  same 
under  section  1627  of  the  Code  of  Civil  Procedure. 

Hence,  where  the  assignee  has  failed  to  make  such  assignor  a  party  defendant  in 
an  action  of  foreclosure  he  cannot  maintain  a  subsequent  action  against  him 
for  a  deficiency  without  the  leave  of  court  required  by  section  1628  of  the  Code 
of  Civil  Procedure.  A  complaint  in  such  subsequent  action  against  the 
assignor  which  does  not  allege  leave  of  court  fails  to  state  a  cause  of  action. 

Appeal  by  tlie  plaintiflF,  Francis  B.  Robert,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant  David  Kidansky, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
24th  day  of  March,  1905,  upon  the  dismissal  of  the  complaint  by 
direction  of  the  court  after  a  trial  at  the  New  York  Trial  Term, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  15th  day 
of  April,  1905,  denying  the  plaintiffs  motion  for  a  new  trial  made 
upon  tlie  minutes. 

Edmund  Z.  Mooney^  for  the  appellant. 

John  Frankenheimer^  for  the  respondent. 

Patterson,  J.  :  J 

On  the  trial  of  this  action  the  defendant  moved  to  dismiss  tho  i 

complaint  on  the  ground' that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  tlie  motion  was  granted.  The  plaiu- 
tifiE  sought  to  recover  a  sum  of  money,  being  the  amount  of  a  defi- 
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ciency  upon  the  sale  of  certain  mortgaged  premises.  It  is  alleged  in 
the  complaint  that  on  the  2l8t  of  April,  1894,  Phillip  Does  made 
and  delivered  to  the  defendants  Kidansky  and  Sugarman  an  inden- 
ture of  mortgage  to  secure  the  payment  of  $6,000  with  interest, 
such  mortgage  being  collateral  to  a  bond  therein  described  made  by 
the  same  parties ;  that  the  defendants  on  the  18th  of  May,  1894, 
assigned  the  bond  and  mortgage  to  the  plaintiff  and  "  in  and  by  tlie 
said  assignment  for  a  good  and  valuable  consideration  thereby  guar- 
anteed to  the  plaintiff,  in  writing,  the  collection  of  the  said  bond 
and  mortgage."  It  is  further  alleged  in  the  complaint  that  Does 
failed  to  perform  the  condition  of  the  bond  and  mortgage  by  not 
paying  the  interest  which  became  due  and  payable  in  October,  1894, 
and  thereupon,  in  February,  1895,  a  foreclosure  suit  was  brought, 
and  on  the  6th  of  JTune,  1895,  a  decree  of  foreclosure  and  sale  waa 
entered,  and  on  the  9  th  of  August,  1895,  the  premises  were  sold  at 
public  auction  for  $1,500,  and  that  after  deducting  the  expenses  of 
the  foreclosure,  a  deficiency  remained  of  $5,488.72 ;  that  judgment 
for  such  deficiency  was  entered  and  an  execution  issued  against  Does 
in  October,  1895,  was  returned  wholly  unsatisfied ;  that  Does  is  insol- 
vent ;  that  all  that  was  collected  on  the  mortgage  was  $985  and  that 
the  plaintiff  is  still  the  owner  and  holder  of  the  bond  and  mortgage. 

The  specific  ground  upon  which  the  complaint  was  dismissed  is  that 
it  fails  to  state  facts  sufficient  to  constitute  a  cause  of  action,  inas- 
much as  it  contains  no  allegation  that  leave  of  the  court  was  granted 
to  sue  for  thia  deficiency.  The  action  is  plainly  brought  to  recover 
a  part  of  a  mortgage  debt  ascertained  to  be,  and  adjusted  at,  the 
amount  of  the  deficiency.  By  section  1628  of  the  Oode  of  Civil 
Procedure  it  is  enacted  that  "  while  an  action  to  foreclose  a  mort- 
gage upon  real  property  is  pending,  or  after  final  judgment  for  the 
plaintiff  therein,  no  other  action  shall  be  commenced  or  maintained 
to  recover  any  part  of  the  mortgage  debt  without  leave  of  the 
court  in  which  the  former  action  was  brought."  By  subdivision  1 
of  section  1627  of  that  Code  it  is  provided  that  "any  person  who  is 
liable  to  the  plaintiff  for  the  payment  of  the  debt  secured  by  the 
mortgage  may  be  made  a  defendant  in  the  action."  It  being  alleged 
in  the  complaint  that  the  present  defendants  were  guarantors  of  the 
collection  of  the  bond  and  mortgage,  we  think  it  is  undeniable  that 
they  would  have  been  proper  parties  to  the  f oredosore  suit ;  and 
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that  the  plaintiff  bj  making  them  parties  thereto  conld  have  recov- 
ered a  final  judgment  against  them  for  a  deficiency.  Under  the 
Bevised  Statutes  an  assignee  of  a  bond  and  mortgage  might  make 
the  assignor  who  guaranteed  the  collection  thereof  a  party,  in  order 
to  obtain  a  decree  over  against  him  for  a  deficiency  in  case  it  could 
not  be  collected  by  execution  against  tlie  mortgagor,  and  the  final 
judgment  could  so  provide.  {Leonard  v.  MorriSy  9  Paige,  90; 
Luce  V.  Hindsy  1  Clarke  Oh.  453.) 

We  are  unable  to  see  that  any  radical  change  in  this  respect  has 
been  made  by  the  enactment  of  the  Code  of  Civil  Procedure.  It 
■till  remains  the  obvious  policy  of  the  law  to  have  brought  into  a 
foreclosure  action  all  parties  who  may  be  liable  for  the  mortgage 
debt.  That  such  was  the  rule  under  the  Revised  Statutes  is  declared 
in  VanderhUt  v.  Schreyer  (91  N.  Y.  392).  It  is  said  in  the  opinion 
of  the  court  in  that  case  that  "  previous  to  the  enactment  of  section 
1627  of  the  Code  of  Civil  Procedure  it  was  the  settled  practice  of 
courts  of  equity  to  bring  all  parties  who  were  in  any  way  liable  for 
the  payment  of  the  mortgage  debt,  or  any  part  thereof,  and  whether 
liable  upon  an  absolute  or  conditional  undertaking,  into  the  same 
foreclosure  action  and  decree  payment  of  any  deficiency  arising  on 
a  sale  of  the  mortgaged  premises,  against  any  of  the  parties  appear- 
ing to  be  liable  therefor,  according  to  the  nature  and  circumstances 
of  such  liability.  The  principle  that  such  person,  whether  liable 
eonditionally  or  absolutely,  may  be  sued  and  made  liable  for  any 
deficiency  in  an  action  to  foreclose  the  mortgage  is  laid  down  in  the 
works  on  chancery  practice  and  sustained  by  numerous  cases.  (See 
8 Hoffman's  Ch.  Pr.  141-2 ;  2  Barb.  Ch.  Pr.  175-6 ;  Leonardo.  Mot- 
rw,  9  *Paige,  90 ;  Suydam  v.  Bartte^  id.  294 ;  Cxirtis  v.  Tyler  cmd 
AUen*  id.  432 ;  Griffith  v.  Robertson.  15  Hun,  344 ;  Scofield  v.  Doe- 
ekevy  72  N.  Y .  491.)  "  It  has  thus  been  decided  that  under  the  Ke vised 
Statutes  a  person  might  be  made  a  party  defendant  in  foreclosure 
who  guaranteed  either  the  payment  or  the  collection  of  the  mort- 
gage. 2  R.  S.  (§  154,  p.  191)  reads  as  follows :  "  If  the  mortgage 
debt  be  secured  by  the  obligation  or  other  evidence  of  debt  here- 
after executed,  of  any  other  person  besides  tlie  mortgagor,  the  com- 
plainant may  make  such  person  a  party  to  the  bill,  and  the  court 
may  decree  payment  of  the  balance  of  such  debt  remaining  unsatis- 
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lied  after  a  sale  of  the  mortgaged  premises^  as  well  against  such 
other  person  as  the  mortgagor,  and  may  enforce  such  decree  as  in 
other  cases."  Section  153  of  the  same  statute  (Id.)  provided  that 
'^  After  such  bill  (for  foreclosure)  shall  be  filed,  while  the  same  is  pend- 
ing, and  after  a  decree  rendered  thereon,  no  proceedings  whatever 
shall  be  had  at  law  for  the  recovery  of  the  debt  secured  by  the  mort- 
gage or  any  part  thereof  unless  authorised  by  the  Court  of  Chancery." 

It  will  be  seen  that  the  language  of  the  provision  of  section  154 
of  the  Kevised  Statutes  above  quoted  appears  to  be  permissive  as  to 
making  a  person  (other  than  the  mortgagor)  who'  is  liable  for  the 
debt  a  party,  as  does  also  that  of  section  1627  of  the  Code  of  Civil 
Procedure.  In  VanderhUt  v.  Sch/reyer  {supra)  the  court  said  that 
the  scheme  of  the  provisions  of  the  Revised  Statutes  is  to  prevent 
oppressive  litigation  by  the  multiplication  of  actions  agamat  the 
several  persona  who  may  be  liable  for  the  same  mortgage  debt,  and 
to  require  all  of  the  parties  interested  in  its  payment  to  be  brought 
into  the  same  suit  and  thus  settle  their  respective  liabilities  in  one 
comprehensive  action. 

We  are  unable  to  perceive,  as  said  before,  that  under  the  Code 
any  change  in  the  policy  of  the  law  in  that  regard  has  been  oper- 
ated. The  defendants  could  have  been  made  parties  to  the  fore- 
closure action  and  the  failure  of  the  plaintiff  to  make  them  such 
should  not  operate  to  their  detriment.  It  is  claimed,  however,  by 
the  appellant  that  the  provision  of  section  1627  of  the  Code  of  Civil 
Procedure  under  consideration  refers  only  to  any  person  who  is 
liable  for  the  payment  of  the  debt  secured  by  the  mortgage,  and 
that  it  appears  from  the  complaint  in  this  action  that  the  defendant 
only  assumed  responsibility  for  the  collection  of  the  mortgage  debt 
There  is  some  difference  between  the  phraseology  of  this  section  of 
the  Code  and  the  language  of  section  154  of  the  Revised  Statutes! 
In  construing  the  provision  of  the  Revised  Statutes  the  court  held 
that  it  was  immaterial  whether  the  guaranty  was  one  of  payment  or 
collection ;  that  liability  for  the  mortgage  debt  was  imposed  upon 
either ;  and  that  such  liability  was  not  to  be  assimilated  to  that  of 
guarantors  of  commercial  paper  or  other  securities ;  and  that  the 
principles  applicable  to  actions  upon  such  securities  do  not  apply  to 
actions  for  the  foreclosure  of  mortgages.  (  VanderhUt  v.  Schreyer^ 
supra.)    The  words  of  the  Revised  Statutes  relate  to  all  who  are 
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nnder  obligation  to  pay  the  mortgage  debt  or  anj  part  thereof^ 
whether  such  obligation  be  absolute  or  conditional.  The  words 
"liable  to  the  plaintiff  for  the  payment. of  the  mortgage  debt,"  in 
the  Code  provision,  are  the  equivalent  of  those  used  in  the  Revised 
Statates.  In  Reichert  v.  StUweU  (172  K  Y.  89)  it  is  said :  "  The 
Revised  Statutes  authorize  the  oourt  in  an  action  of  foreclosure 
to  render  judgment  against  the  person  liable  for  the  mortgage 
debt  for  any  deficiency  that  may  remaiA  after  selling  the  land 
and  applying  the  proceeds."  A  party  liable  is  one  who  may  be 
held  responsible  either  directly  or  conditionally.  Liability  is  predi- 
cable  of  a  contingent  obligation  as  well  as  one  matured  and  fixed. 
A  guarantor  of  the  collection  of  a  mortgage  assumes  the  responsi- 
bility of  the  payment  of  that  mortgage  out  of  the  security  given 
upon  the  land  and  collection  is  made  through  an  action  of  forecloa- 
nre.  In  the  present  case  collection  of  the  mortgage  is  guaran- 
teed; that  collection  was  attempted  by  a  foreclosure  action  which, 
is  "not  an  action  to  recover  the  mortgage  debt  from  the  mort- 
gagor personally,  hut  to  collect  it  out  of  the  land  by  enforcing 
the  lien  of  the  mortgage."  {Reichert  v.  StUwell^  »upraj  88.)  The 
defendant's  guaranty  contemplated  the  foreclosure  of  the  mort- 
gage as  a  proceeding  for  the  collection,  satisfaction  and  discharge 
which  is  the  equivalent  of  payment  of  the  debt,  and  they  became 
thus  liable  for  the  payment  of  so  much  of  thai?  debt  as  was  not 
realized  on  foreclosure.  The  case  of  Comstoch  v.  Drohan  (71 N.  Y. 
9),  which  seems  to  be  relied  upon  by  the  appellant,  is  not  in  point. 
It  was  held  that  under  the  facts  of  that  case  the  provision  of  the 
Revised  Statutes  requiring  leave  of  the  court  to  sue  for  the  recovery 
of  a  debt  secured  by  a  mortgage  after  a  decree  had  been  entered  in 
a  foreclosure  action  had  no  application,  because  the  statute  related 
only  to  the  holder  of  a  mortgage  "  who  may  and  should  enforce  his 
claim  for  a  deficiency  in  the  foreclosure  suit."  In  that  case  the 
plaintiff  was  not  the  holder  of  the  mortgage.     Here  he  is. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

O'Brien,  P.  J.,  McLaughlin,  Lauqhlin  and  Houghton,  JJ., 
concurred. 

Judgment  and  order  affirmed,  with  costs. 
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Max  Mabx,  Plaintiflf,  v.  Chables  Bbogak^  Defendant. 

First  Department,  March  9, 1900. 

Beal  property— covenant  not  to  erect  tenement  house  —  auch  covenant 
not  violated  by  erection  of  apartment  house  —  burden  of  proof  to  show 
meaning  of  covenant. 

A  contract  between  adjoining  landowners,  oovenantiDg  that  neither  of  them  will, 
for  a  period  of  twenty-flve  years,  erect  "  any  tenement  house,"  is  not  violated 
by  the  erection  of  an  apartment  house  of  modem  and  superior  construction. 

'rtiere  is  a  diiference  between  an  apartment  house  and  a  tenement  house  which 
will  be  recognized  by  the  courts. 

To  restrain  the  erection  of  such  apartment  house  as  a  yiolation  of  said  covenant, 
the  burden  is  on  the  plaintiff  to  show  that  the  building  is  what  is  known  as  a 
"tenement  house"  within  the  meaning  of  the  covenant 

Submission  of  a  controversy  upon  an  agreed  statement  of  facts 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Sitgene  D.  Boyer^  for  the  plaintiff. 

Henry  W.  Hayden^  for  the  defendant. 

Patterson,  J. : 

The  parties  to  this  record  have  submitted  their  controversy  upon 
an  agreed  statement  of  facts,  pursuant  to  sections  J  279, 1280  and  1281 
of  the  Code  of  Civil  Procedure,  by  which  it  appears  that  the  plain- 
tiff is  the  owner  of  a  dwelling  house  at  the  southeasterly  comer  of 
Convent  avenue  and  One  Hundred  and  Forty-eighth  street  in  the 
borough  of  Manhattan,  city  of  New  York,  and  the  defendant  is  tlie 
owner  of  a  vacant  plot  of  ground  adjoining  the  plaintiff's  premises. 
On  June  10,  1889,  the  parties  to  the  submission  entered  into  an 
agreement  in  writing  in  which  it  is  recited  that  they  are  desirous  of 
increasing  the  icalue  of  their  lots  and  improving  the  character  of 
the  neigliborhood,  and  it  is  then  provided  in  the  agreement  as  fol- 
lows :  "  That  for  the  period  of  25  years  next  ensuing  from  the  date 
hereof,  there  shall  not  be  erected  or  permitted  upon  any  part 
of  said  lots  any  tenement  house,  or  any  foundry,  manufactory, 
distillery,  billiard  saloon,  drinking  saloon,  store,  shop  or  livery 
stable,  or  any  noxious  trade  or  business  whatsoever."  The  defend- 
ant intending  to  erect  a  building  upon  his  land,  the  plaintiff  seeks 
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to  enjoin  him  from  so  doing,  on  the  gromid  that  the  proposed 
building,  if  erected,  would  be  in  violation  of  the  restrictive  cove- 
nant above  set  forth,  and  would  seriously  affect  the  value  of  the 
plaintiffs  premises.  The  defendant  insists  that  there  is  no  viola- 
tion of  the  covenant,  but  on  the  contrary  that  his  proposed  build- 
ing is  an  apartment  house  of  a  superior  character,  and  that  snch  a 
structure  is  not  within  the  inhibition  of  the  covenant.  In  the  sub- 
mission the  defendant's  proposed  building  is  described  as  an  apart- 
ment bouse.  It  is  referred  to  as  a  "  six-story  elevator  apartment 
house  of  brick  and  limestone,''  and  the  details  of  construction  are 
set  forth.  The  ground  floor  is  to  consist  of  five  apartments;  three 
containing  five  rooms  each ;  one  containing  six  rooms,  and  one  con- 
taining seven  rooms.  The  five  upper  floors  are  to  contain  six  apart- 
ments each,  four  of  which  will  consist  of  five  rooms  each,  and  two 
of  six  rooms  each.  Each  apartment,  in  addition  to  the  rooms  above 
mentioned,  is  to  contain  a  private  hall  and  private  bathroom  and 
closet,  and  each  apartment  includes  a  parlor,  dining  room,  chamber, 
kitchen  and  servants'  room.  The  floors  are  to  be  of  hard  wood,  and 
the  rooms  are  to  be  finished  in  oak  and  birchwood,  and  the  parlors 
are  to  have  mantels  and  open  fireplaces;  with  gas  logs.  The  walls 
are  to  be  papered  and  decorated,  except  those  of  the  dining  rooms, 
which  are  to  be  paneled  in  antique  oak.  Xl^e  building  and  all  of 
the  apartments  are  to  be  heated  by  steam,  equipped  for  lighting  by 
both  electricity  and  gas ;  provided  with  hot  and  cold  water  con- 
veyed in  open-work  plumbing,  with  gas  ranges  for  cooking,  dumb- 
waiter, and  each  apartment  is  to  have  a  private  long-distance  tele- 
phone. The  main  hall  is  to  be  wainscoted  with  imported  marble, 
and  there  is  to  be  an  electric  passenger  elevator  for  the  use  of  all 
the  tenants.  A  picture  of  the  facade  of  the  proposed  building  is 
annexed  to  the  submission,  and  an  inspection  of  it  will  show  that 
if  and  when  erected  it  will  present  a  dignified  and  attractive 
appearance. 

That  there  is  a  wide  difference  between  a  tenement  house  and  an 
apartment  house  (and  in  the  construction  of  covenants,  such  as  that 
involved  here,  such  difference  is  recognized  by  the  courts)  is  well 
settled.  {Eitchififf  v.  Brmon,  180  K  Y.  414;  WhiU  v.  CoUma 
Building  dh  Const.  Co.y  82  App.  Div.  1.)  While  there  isnoactnal 
Afp.  Div.—  Vol,  CXI.        31     , 
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legal  definition  of  a  tenement  house,  still,  in  the  year  1889,  when  the 
covenant  between  these  parties  was  made  —  and  even  prior  thereto 
—  the  difference  between  snch  a  house  and  an  apartment  house  was 
a  matter  of  common  knowledge.  In  the  submission  the  parties  to 
this  controversy  have  called  the  defendant's  proposed  building  an 
apartment  house,  and  the  details  of  construction  appearing  in  the 
record  indicate  its  superior  quality.  In  order  to  bring  the  strncture 
which  the  defendant  intends  to  erect  within  the  operation  of  the 
restrictive  covenant  it  is  necessary  for  tlie  plaintiff  to  show  that  it 
is  what  was  known  and  understood  to  be  a  tenement  house  within 
the  meaning  of  that  covenant.  That  he  has  failed  to  do.  With 
the  recognized  distinction  between  apartment  and  tenement  houses 
the  court  cannot  assume  that  the  covenant  will  be  violated  by  the 
defendant  putting  up  a  building  of  the  character  described  in  the 
submission. 

Judgment  should  be  ordered  for  the  defendant,  with  costs. 

O'Brien,  P.  J.,  Ingkaham,  Laughijn  and  Clarke,  JJ.,  concurred. 

Judgment  ordered  for  defendant,  with  costs.     Settle  order  on 
notice. 


Florence  Nunnally,  Eespondent,  v.  New-Yorker  Staats-Zeitiing, 

Sued   Herein  as    New-Yorker   Staats-Zefiung  Corporation, 

Appellant. 

First  Department,  March  9,  1906. 

Libel — when  complaint  with  allegation  that  libel  referred  to  plaintiff  is 

not  demurrable. 

Where  the  plaintiff  is  not  named  in  an  article  libelous  per  se,  but  is  indicated  by 
circumstances  described  in  the  article,  and  the  complaint  contains  a  general 
allegation,  pursuant  to  section  635  of  the  Code  of  Civil  Procedure,  that  the 
article  was  published  concerning  her,  she  may  at  trial  show  extrinsic  facts 
which  would  connect  her  with  the  article,  and  the  complaint  is  not  subject  to 
demurrer. 

A  contention  that  the  article  is  so  general  that  no  one  would  understand  that  It 
referred  to  the  plaintiff  is  not  sustained  when  the  allegations  of  special  damage 
contained  in  the  complaint  show  that  plaintiff's  employers  understood  her  to  be 
the  person  referred  to,  and  in  consequence  thereof  discharged  her. 

Ihgraham  and  Clarke,  JJ.,  dissented,  with  opinion. 
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Appeal  by  the  defendant,  the  New-Yorker  Staats-Zeicung,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  28th  day  of  Noveaiber,  1905,  upon  the  decision  of 
the  court,  rendered  after  a  trial  at  the  New  York  Special  Term, 
overruHng  the  defendant's  demurrer  to  the  complaint. 

tlohn  E.  Donnelly^  for  the  appellant. 

George  H,  D,  Foster^  for  the  respondent. 

Patterson,  J. : 

The  article  published  by  the  defendant,  and  which  the  plaintiff 
asserts  constitutes  a  libel  upon  her,  relates  to  the  same  matter 
as  that  considered  in  the  case  of  NunnaUy  v.  Tribune  Associa- 
tion (111  App.  Div.  485).  It  differa  from  the  article  published  in 
the  Tribune  in  some  respects.  There  are  not  as  many  state- 
ments contained  in  the  defendant's  article  which  by  proof  the  plain- 
tiff could  show  referred  to  her,  but  there  is  enough  to  enable'  her 
to  give  evidence  that  she  was  the  person  defamed.  It  is  indis- 
putable that  the  publication  complained  of  by  the  plaintiff  is  libel- 
ous per  sey  and  that  where  a  plaintiff  is  not  named,  "  but  is  indi- 
cated by  circumstances  contained  in  the  article  which  are  capable 
of  direct  proof  that  the  plaintiff  was  the  person  to  whom  reference 
was  made,"  the  action  may  be  maintained.  {Corr  v.  Su7i  Printing 
cfe  PuhlishiTig  Assn.^  177  N.  Y.  135.)  In  commenting  upon  sec- 
tion 535  of  the  Code  of  Civil  Procedure,  it  was  said  in  Hauptner  v. 
White  (81  App.  Div.  157) :  "  Undoubtedly  if  evidence  of  any  extrin- 
sic fact  would  connect  the  plaintiff  with  this  statement  *  *  * 
this  provision  of  the  Code  would  apply  and  the  allegation  of  such 
fact  in  the  complaint  would  be  unnecessary."  The  allegation  that 
the  libelous  matter  was  published  of  and  concerning  the  plaintiff  is 
one  of  fact  and  under  such  an  allegation  a  plaintiff  may  give  evi- 
dence of  all  the  surrounding  circumstances  and  other  extraneous 
facts  which  would  explain  and  point  out  the  person  to  whom  the 
allusion  applies,  if  the  general  allegation  authorized  by  the  Code  is 
controverted  by  the  defendant  in  his  answer.  The  matter  is  simply 
one  of  identification,  and,  as  said  by  Vann,  J.,  in  Corr  v.  Sun 
Printing  <&  Publishing  Assn.  {supra\  "  The  effect  of  the  statute  is 
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to  do  away  with  the  allegation  of  such  facts  as  tend  to  identify  the 
plaintiif  as  the  person  libeled.     XTnless  it  does  this,  it  does  nothing." 

Bnt  assuming  that  if  a  libel  is  so  general  in  its  character  that  it 
may  apply  to  any  of  a  great  number  of  persons,  and  is  only  made 
to  relate  to  a  particular  plaintiff  by  his  adoption  of  it  as  applicable 
to  himself,  the  general  allegation  of  identity  authorized  by  the  Code 
would  be  insufficient,  then  this  complaint  contains  sufficient  to 
enable  the  plaintiff  to  give  proof  under  her  general  allegation. 

The  article  stat^  that  the  young  man  whose  death  is  referred  to 
therein,  in  his  delirium,  "  is  said  to  have  repeatedly  called  the  name 
of  a  girl  who  worked  in  a  wholesale  house  down  town,  also  to 
have  given  her  address;"  that"fhe  Detectives  Fitzsimons  and 
O'Leary  went  to  the  address  given  by  Melles,  but  the  girl  was  not 
at  home."  Under  the  allegation  of  the  complaint,  the  plaintiff 
could  give  evidence  that  she  was  the  person  referred  to  as  living  at 
that  address.  The  article  also  contains  the  statement  that  the 
coroner  said :  "  We  naturally  are  unable  to  say  what  is  in  the  case 
until  we  have  interviewed  the  girl  whose  name  young  Melles  gave 
in  his  delirium."  She  could  give  evidence  that  she  was  the  person 
there  referred  to. 

It  is  insisted  by  the  appellant  that  the  complaint  is  insufficient 
because  from  the  character  and  text  of  the  article  no  one  reading  it 
would  understand  that  it  referred  to  the  plaintiff  as  the  party  sus- 
pected or  accused  of  crime.  But  the  allegation  of  the  complaint  in 
the  statement  of  special  damage  sliows  that  the  plaintiff's  employers 
understood  her  to  be  the  person  referred  to  in  that  article,  for  they 
discharged  her  from  their  employment  in  consequence  of  it. 

The  demurrer  was  properly  overruled  and  the  interlocutory  judg- 
ment shonld  be  affirmed,  with  costs,  with  leave  to  the  defendant  to 
withdraw  the  demurrer  and  answer  the  complaint  within  twenty 
days  from  service  of  a  copy  of  the  order  to  be  entered  hereon,  on 
payment  of  costs  in  this  court  and  in  the  conrt  below. 

O'Bbien,  p.  J.,  and  Laitghlin,  J.,  concurred ;  Inqbahak  and 
Clabkb,  JJ.,  dissented. 

Ingbaham,  J.  (dissenting) : 

I  do  not  think  that  the  libel  in  this  case  refers  to  any  particular 
individual  so  as  to  entitle  the  plaintiff  to  maintain  an  action  by 
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merely  alleging  in  the  complaint,  under  section 
Civil  Procedure,  tliat  the  libel  was  published  of 
The  libel  states  the  fact  of  the  death  of  a  the 
symptoms  which  seem  to  indicate  a  case  of  poi 
connection  with  this  death  the  police  are  scare 
who  is  said  to  reside  somewhere  on  the  uppei 
further  stated  that  the  deceased  was  said  to  ha 
the  name  of  a  girl  who  worked  in  a  wholesale  h 
also  to  have  given  her  address ;  that  he  called 
has  done  it ;  *  *  *  I  wish  to  see  her ; "  i 
delirium,  "  Here  she  is  again,  keep  me  away  fi 
me  the  stuff."  It  was  further  stated  that  a  W( 
apartment  house  over  the  telephone  and  asked 
and  when  told  that  he  was  ill,  said  it  was  to 
would  call  on  him  in  the  course  of  tlio  evening 
here  to  connect  this  person  spoken  of  with  anj 
so  that  tilt)  proof  of  any  existing  fact  could  she 
the  plaintiff.  {Ilauptner  v.  WhitCy  81  App.  Di 
I  think  the  judgment  should  be  reversed. 

Clarke,  J.,  concurred. 

Judgment  affirmed,  with  costs,  with  leave  t< 
draw  demurrer  and  to  answer  on  payment  of  cc 
in  the  court  below.     Order  filed. 


Florence  Nunnally,  Respondent,  v,'  The  Tb 

Appellant. 

First  DepartmcDt,  March  9,  1906 

Libel  —  complaint  —  general  allegation  that  libel  i 
Code  Civil  Procedure,  section  636,  construed  — 
taining  general  allegation  will  be  sustained  on  d 

The  common-law  rule  which  requires  the  plaintiff  in  an 
facts  which  conpected  the  publication  with  him  when 
face  did  not  directly  or  necessarily  refer  to  h'm,  Jias  bt 
535  of  the  Code  of  Civil  Procedure.  Under  snid  s< 
slander  the  application  of  the  defamatory  matter  tc 
made  a  question  of  fact.    Such  fact  may  be  alleged  ii 
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traversed  by  the  answer,  the  plaintiff  at  trial  must  prove  that  the  words  referred 
to  him. 

It  seems,  that  if  an  article  were  so  general  and  indefinite  that  no  one  reading  it 
could  apply  it  to  any  particular  person,  more  than  a  general  allegation  of  its 
application  to  the  plaintiff  might  be  required. 

But  when  it  appears  upon  the  face  of  the  complaint  that  evidence  may  be  given 
which  will  undoubtedly  connect  the  plaintiff  with  the  publication,  a  complaint 
is  sufficient  on  demurrer  which  contains  the  allegation  that  the  article  was 
published  of  and  concerning  the  plaintiff. 

When  a  complaint  shows  that  the  article  stated  that  a  young  man  suppoised  to 
be  poisoned  was  "keeping  company"  with  a  young  woman,  whose  name  and 
address  he  gave  in  his  delirium,  and  that  the  plaintiff  was  discharged  by  her 
employers  by  reason  of  their  identifying  her  with  said  article,  it  is  not  subject 
to  demurrer  when  it  contains  the  said  general  allegation,  that  the  article  referred 
to  her,  allowed  by  section  585  of  the  Code  of  Civil  Procedure. 

Appeal  by  the  defendant,  The  Tribune  Association,  from  an 
interlocutory  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  28th  ^ay  of  November,  1905,  upon  the  decision  of  the  court, 
rendered  after  a  trial  at  the  New  York  Special  Term,  overruling 
the  defendant's  demurrer  to  the  complaint. 

Henry  W.  Sackett^  for  the  appellant. 

George  H.  D,  Foster^  for  the  respondent. 

Patterson,  J. : 

The  defendant  demurred  to  the  complaint  in  an  action  to  recover 
damages  for  libel ;  the  demurrer  was  overruled  and  the  defendant 
appeals. 

The  defendant  is  a  publisher  of  a  newspaper,  and  its  issue  of 
the  7th  day  of  March,  1904,  contained  an  article  a  copy  of  which  is 
annexed  to  and  made  part  of  the  complaint,  and  it  is  therein  stated 
that  detectives  were  searching  for  a  young  woman  to  explain  the 
death  of  Leon  Melles,  twenty-eight  years  old,  a  theatrical  agent, 
who  died  at  his  home,  400  Manhattan  avenite,  after  convulsions ; 
that  a  doctor  who  attended  Melles  said  he  believed  the  young  man 
was  the  victim  of  "  knock-out  drops ; "  that  in  delirium,  before  he 
died,  Melles  mentioned  the  name  of  a  young  woman  with  whom, 
his  father  said,  he  had  "  been  keeping  company  "  for  about  a  year ; 
that  the  police  say  that  after  be  mentioned  the  woman's  name  he 
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said,  "  She's  responsible  for  this.  She  gave  me  the  dose."  The 
article  then  proceeds  to  state  the  circumstances  under  which  Melles 
died,  and  that  after  he  was  seized  with  convulsions  a  doctor  was 
Bent  for  who  declared  there  were  symptoms  of  poisoning  and  treated 
the  patient  accordingly  ;  that  the  physician  said  that  he  saw  signs 
of  chloral  and  cocaine.  The  article  then  proceeds  to  say :  "  Accord- 
ing to  Mr.  Melles  and  Dr.  Buffum,  Melles  mentioned  the  name  of  a 
young  woman  employed  in  a  downtown  wholesale  house,  and  gave 
her  home  address.     He  mentioned  her  name  frequently  and  said, 

*  She  did  it.     I  want  to  see  her.'     At  one  time  he  said  deliriously, 

*  There  she  is  again.  Let  me  get  her.' "  It  is  then  said  that  detect- 
ives went  to  the  address  given  by  Melles,  and  found  that  the  young 
woman  lived  there ;  that  she  was  not  at  home,  "  but  tliey  said  last 
night  that  they  expected  to  arrest  her  within  a  few  hourp.  The 
police  say  that  Melles'  watch  was  missing  and  that  he  liad  no  money 
about  him  when  he  returned  home.  About  noon  yesterday  a  woman 
called  up  the  Parthenon  apartments  and  asked  how  '  Mr.  Melles 
was  getting  on.'  She  was  told  that  he  was  very  ill,  and,  according 
to  the  elevator  boy,  replied,  '  That  is  too  bad.  Tell  him  that  I  will 
be  up  this  evening  to  see  him.'  The  woman  did  not  give  her 
name  and  did  not  appear  as  she  had  promised.  The  police  and 
Coroner  Scholer  are  anxious  to  learn  her  identity.  Coroner 
Scholer  said  last  night :  ^  We  cannot  tell  much  about  this  case  until 
we  examine  the  young  woman  mentioned  by  Melles  in  his  delirium. 
I  think  he  was  poisoned  but  cannot  make  a  positive  statement  until 
an  autopsy  is  performed.  I  have  instructed  Dr.  Weston  to  perform 
an  autopsy  to-morrow  morning.'  " 

It  is  alleged  in  the  complaint  that  the  defamatory  matters  con- 
tained in  the  article  were  published  of  and  concerning  the  plaintiff. 
The  court  below  held  that  that  was  a  sufficient  allegation  of  identity, 
under  the  provisions  of  section  535  of  the  Code  of  Civil  Procedure. 
It  is  not  controverted  by  the  appellant,  but,  on  the  contrary,  it  is 
specifically  admitted  that  this  defamatory  matter  is  libelous  per  se  / 
and  it  is  also  conceded  that  the  plaintiff  duly  alleges  under  section 
635  of  the  Code  of  Civil  Procedure  that  it  was  published  of  and 
concerning  her.  By  that  section  it  is  provided  that  "  it  is  not  neces- 
sary in  an  action  for  libel  or  slander  to  state  in  the  complaint  any 
extrinsic  fact^  for  the  purpose  of  showincr  the  application  to  the 
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plaintiff,  of  the  defamatory,  matter,  but  the  plaintiff  may  state  gen- 
erally that  it  was  published  or  spoken  concerning  him ;  and  if  that 
allegation  is  controverted,  the  plaintiff  must  establish  it  on  the  trial." 
.  It  is  required  in  au  action  either  for  libel  or  slander  that  the  com- 
plaint shall  show  that  the  defamatory  words  were  published  or 
spoken  of  or  concerning  the  plaintiff.  At  the  common  law,  where 
the  libelous  publication  did  not  directly  or  necessarily  on  its  face 
refer  to  the  plaintiff,  in  order  to  maintain  an  action  the  plaintiff' 
was  obliged  to  allege  in  his  declaration  such  extrinsic  facts  and  cir- 
cumstances as  when  connected  with  the  libelous  publication  the  con- 
clusion would  be  inevitable  in  the  mind  of  the  reader  that  it  was 
intended  to  defame  the  plaintiff.  But  in  this  State  the  common-law 
rule  of  pleading  has  been  superseded  by  statutory  enactment,  the 
provision  of  the  Code  of  Civil  Procedure  being  substantially  a 
re-enactment  of  section  164  of  the  Code  of  Procedure.  It  is  still 
necessary  in  an  action  for  libel  that  the  complaint  should  contain  an 
averment  that  the  defamatory  words  directly  relate  to  the  plaintiff, 
but  the  pleader  is  absolved  from  the  necessity  of  stating  extraneons 
circumstances  which  connect  the  plaintiff  with  the  publication. 
If  the  general  allegation  is  made  as  allowed  by  section  535  of 
the  Code  of  Civil  Procedure,  the  defendant  may  controvert  it 
in  his  answer,  and  then  it  becomes  obligatory  upon  the  plaintiff, 
by  evidence,  to  establish  the  fact  that  he  is  the  person  who  is 
actually  defamed  by  the  publication.  The  statute  has  changed 
the  identification  by  facts  and  circumstances  of  a  plaintiff  as  the 
.person  mentioned  in  a  defamatory  publication  from  a  rule  of  plead- 
ing to  a  subject  of  evidence.  The  allegation  that  the  alleged  libel- 
ous article  was  published  of  and  concerning  the  plaintiff  is  one  of 
fact,  for  it  is  traversible,  and,  if  denied,  the  plaintiff  must  prove  it. 
The  learned  counsel  for  the  appellant  does  not  controvert  these 
general  propositions,  but  very  clearly  and  forcibly  contends :  "  That 
no  matter  how  libelous  an  article  may  be,  no  matter  how  grave  may 
be  the  nature  of  the  crime  there  stated  to  have  been  committed,  if 
it  is  not  charged  upon  any  particular  individual  or  if  the  charge  is 
so  indefinite  that  it  is  impossible  for  any  reader  to  infer' from  the 
article  who  the  individual  is  to  whom  the  wrongdoing  is  imput^, 
no  one  has  been  injured  and  no  action  can  be  maintained  for  libel 
upon  it  by  any  one."    And  he  ui^es  that  "  if  no  reader  of  the  pub- 
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lication  could  discover  that  any  person  was  referred  to  specifically, 
then  no  one  has  been  libeled,  because  no  one  has  been  damaged,  and 
this  would  be  equally  true  even  though  the  plaintiff  and  the  defend- 
ant knew  that  it  was  published  concerning  her."  We  may  assume 
that  a  newspaper  article  may  be  so  general  and  indefinite  in  its  terms 
that  no  one  reading  it  could  understand  that  it  applied  to  any  par- 
ticular person,  and  it  may  be  that  by  selecting  himself  as  the  pei'son 
referred  to  in  the  defamatory  matter  when  it  may  apply  as  well  to  any 
of  an  indefinite  number  of  other  persons,  something  more  would  be 
required  from  a  plaintiff  in  pleading  than  the  formal  statement  autlior- 
ized  by  the  section  of  the  Code  cited.  But  we  conceive  the  rule  to 
be,  under  the  Code,  that  where  it  appears  on  the  face  of  a  com- 
plaint that  evidence  may  be  given  by  a  plaintiff  which  will  undoubt- 
edly connect  him  with  the  alleged  libelous  matter,  such  a  complaint 
is  sufficient  where  it  charges  that  the  matter  was  published  of  and 
concerning  him. 

The  complaint  now  before  us  is  not  like  those  in  Fleischmann  v. 
Bennett  (87  N.  Y.  231)  and  Corr  v.  Sun  Printing  cfe  Pvhlishing 
A8»n.  (177  id.  131).  In  the  complaints  in  those  cases  there  were 
allegations  which  showed  that  the  libelous  matter  did  not  relate  to 
the  plaintiff.  Nor  is  this  a  case  of  ambiguity  concerning  the  sub- 
stance or  meaning  of  the  publication.  It  is  charged  in  the  article 
that  young  Melles  was  "  keeping  company  "  with  a  young  woman 
whose  name  he  mentioned ;  that  the  police  detectives  went  to  the 
address  given  by  the  father  of  Melles  and  found  that  the  young 
woman  lived  there.  The  plaintiff,  therefore,  on  the  trial  could  prove 
that  she  was  the  young  woman  who  had  been  "  keeping  company  " 
with  young  Melles  and  that  she  was  the  person  who  lived  at  the 
address  given  to  the  police,  and  hence  that  she  was  the  person 
referred  to  and  intended  to  be  referred  to  in  the  article  of  which  she 
complains.  But  further  it  appears  by  the  complaint  in  this  action 
that  the  article  was  not  so  obscure  in  its  reference  to  the  plaintiff 
that  one  reading  it  would  not  associate  her  with  the  young  woman 
mentioned  therein.  She  asserts  a  claim  for  special  damage  occa- 
sioned by  this  article  coming  to  the  knowledge  of  her  employers  and 
alleges  that  she  was  discharged  from  her  employment  in  consequence 
of  the  publication. 

The  interlocutory  judgment  appealed  from  should  be  affirmed, 
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with  costs,  with  leave  to  the  defendant  to  withdraw  the  demurrer 
and  answer  the  complaint  within  twenty  days  from  service  of  the 
order  to  be  entered  hereon,  on  payment  of  costs  in  this  court  and 
in  the  court  below. 

O'Brien,  P.  J.,  and  Laughlin,  J.,  concurred ;  Inqraham  and 
Clarke,  JJ.,  concurred  in  result. 

Judgment  affirmed,  with  costs,  with  leave  to  appellant  to  with- 
draw demurrer  and  to  answer  on  payment  of  costs  in  this  court  and 
in  the  court  below. 


The  People  of  the  State  of  New  York,  Respondent,  v.  Milton 
M.  Sekbson,  Appellant. 

First  Department,  March  9,  1906. 

Crime— larceny ~ admission  of  evidence  of  another  and  unconnected 
theft  by  defendant  reversible  error  —  confession  of  defendant  to  said 
unrelated  theft  not  admissible  against  him. 

On  the  trial  of  an  indictment  for  grand  larceny  in  stealing  a  diamond-  pin,  it  Is 
reversible  error  to  admit,  against  objection,  evidence  of  a  former  and  unrelated 
larceny  by  the  defendant.  It  is  not  permissible  to  introduce  evidence  of  an 
independent  crime  to  establish  the  guilt  of  a  person  indicted  for  a  specific 
offense. 

Such  evidence  only  becomes  admissible  when  the  two  crimes  were  committed  in 
pursuance  of  a  single  scheme  or  design. 

When  several  witnesses  have  been  allowed  to  testify  as  to  such  independent 
crime,  the  error  is  not  cured  by  striking  out  some  of  the  testimony  if  other 
parts  remain  on  the  record  not  stricken  out  and  the  Judge  in  his  charge  makes 
no  reference  to  such  evidence  and  fails  to  instruct  the  Jury  to  disregard  it. 

The  admission  of  evidence  of  such  unrelated  crime  is  none  the  less  error  because 
given  as  a  confession  made  by  the  defendant  to  one  of  the  witnesses. 

Appeal  by  tlie  defendant,  Milton  M.  Sekeson,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  City  and 
County  of  New  York  in  favor  of  the  plaintiff,  rendered  on  the  13th 
day  of  April,  1904,  convicting  the  defendant  of  the  crune  of  grand 
larceny. 

Aaron  J,  Levy,  for  the  appellant. 

J?.  Crosby  Kindleherger^  for  the  respondent. 
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PATrERSON,  J. : 

The  defendant  was  indicted  for  the  crime  of  grand  larceny  in  the 
first  degree,  and  npon  trial  in  the  Court  of  General  Sessions  of  the 
Peace  in  and  for  the  City  and  County  of  New  York  was  found 
guilty  of  the  charge.  There  were  two  counts  in  the  indictment ; 
the  first  charging  him  with  feloniously  stealing,  taking  and  carrying 
away  on  the  11th  day  of  July,  1903,  a  number  of  articles  of  jewelry, 
the  property  of  one  Joseph  Eosenthal ;  the  second  with  feloniously 
receiving  and  having  in  his  possession  the  property  alleged  in  the 
first  count  to  have  been  feloniously  stolen,  taken  and  carried  away. 
The  prosecution  abandoned  the  second  count.  Among  the  articles 
charged  to  have  been  stolen  by  the  defendant  was  a  pin  of  the  value 
of  $550.  It  was  a  bar  diamond  pin.  There  was  another  pin.  men- 
tioned in  the  indictment  —  bearing  the  letters  "  Y.  P.  G."  It  was 
a  badge  of  membership  of  a  club  called  the  "Young  Potomac 
Cadets"  and  was  of  trifling  value.  While  the  general  drift  of  the 
evidence  on  the  part  of  the  prosecution  tended  to  show  that  the  defend- 
ant originally  might  have  taken  all  the  articles  enumerated  in  the 
indictment,  yet  the  case  seems  to  have  gone  to  the  jury  finally  upon 
the  question  of  the  theft  of  the  diamond  pin  only,  the  learned 
recorder  stating  in  his  charge  that  "  if  tlie  diamond  pin  in  question 
belonged  to  the  complaining  witness  and  the  defendant  intending  to 
deprive  the  complaining  witness  of  its  possession  took  it  away,  he 
stole  it  and  is  guilty  of  larceny." 

It  seems  to  be  plain  that  during  the  trial  and  in  the  ultimate  pre- 
sentation of  the  case  to  the  jury,  the  guilt  or  innocence  of  the 
defendant  was  made  to  depend  upon  his  felonious  or  innocent  posses- 
sion of  this  one  selected,  particular  article,  mentioned  in  the  indict- 
ment, although  it  was  charged  to  have  been  taken  from  a  box  in  a 
safe  in  which  all  the  abstracted  articles  were  kept.  The  principal 
witness  for  the  prosecution  was  Joseph  Rosenthal,  who  testified  that 
he  was  the  owner  of  the  jewelry  mentioned  in  the  indictment,  all 
of  it  having  been  a  gift  from  his  mother ;  that  it  was  kept  in  a  box 
in  a  large  safe  in  the  jewelry  store  of  his  father  at  No.  254  Bowery 
in  the  city  of  New  York;  that  the  defendant  was  his  intimate 
friend  and  very  close  social  relations  existed  between  them,  as  well 
as  between  the  families  of  which  they  were  respectively  members  ; 
that  the  defendant  frequently  spent  the  night  with  the  witness, 
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sleeping  in  apartments  above  the  store.  Rosenthal,  Sr.,  had  sus- 
tained injuries  due  to  an  accident  and  went  to  the  upper  part  of  the 
city  to  the  house  of  his  brotlier,  whereupon  the  witness  invited  the 
defendant  to  stay  with  him  while  his  father  was  sick.  The  invita- 
tion was  accepted,  and  the  defendant  slept  in  the  same  room  with 
the  witness,  going  into  the  store  every  day.  This  witness  also  testi- 
fied that  on  July  8,  1903,  he  showed  all  of  the  jewelry  mentioned 
in  the  indictment  to  the  defendant ;  that  tlie  diamond  pin  was  there 
and  also  the  "  Y.  P.  C."  pin  and  that  he  put  all  of  the  jewelry  back 
in  the  box  in  the  presence  of  the  defendant.  The  witness  did  not 
look  at  the  box  again  tintil  the  fourteenth  of  July  —  six  days  after 
he  states  he  showed  it  to  the  defendant.  The  key  of  the  safe  the 
witness  kept  on  a  bunch  of  l<eys,  which,  after  showing  the  defend- 
ant the  jewelry,  he  threw  upon  a  desk  in  front  of  the  safe  and 
behin<f  the  counter.  When  the  witness  undertook  on  the  fourteenth 
to  open  the  safe  he  found  the  key  was  missing  from  the  ring.  The 
safe  tlien  was  forced  open  and  it  was  discovered  that  the  jewelry 
was  gone.  He  states  that  he  notified  the  defendant,  wlio  said, 
"  Don't  worry,  they  must  be  around  here  some  place."  Searcli  was 
made  through  the  store  for  the  missing  articles  and  detectives  were 
employed  to  aid  in  that  search.  On  the  fifteenth  of  July  the  defend- 
ant came  to  the  store,  took  oflf  his  coat  and  hung  it  up  in  a  room 
back  of  the  store  and  put  on  another  coat  and  went  away.  One  of 
the  officers  suggested  tliat  tlie  pockets  of  the  coat  which  the  defendant 
had  taken  oflf  and  hungup  should  be  examined.  The  witness  says  he 
looked  in  the  pocket  and  found  in  one  of  them  the  "  Y.  P.  C."  pin, 
which  he  insists  was  his  pin,  and  that  the  defendant  returning, 
asked  if  the  jewelry  had  been  found,  and  he  was  told  it  had  not. 
He  was  not  informed  that  the  pin  last  mentioned  had  been  found  in 
the  pocket  of  his  coat.  He  then  assisted  in  the  search.  Meantime, 
according  to  the  statements  of  young  Rosenthal,  a  thorough  search 
had  been  made  through  the  whole  premises  without  success,  and 
on  the  seventeenth  of  July,  the  defendant  being  with  him  up  stairs, 
declared  that  the  jewelry  must  be  somewliere  around,  and  went 
to  the  office  and  in  about  twenty  minutes  returned  with  a  hand- 
ful of  jewelry,  saying  "  I  found  tlie  jewelry."  He  laid  it  on  a  trunk 
and  the  witness  says  lie  asked  the  defendant  to  go  down  stairs 
and  show  where  he  found  it.     They  went  down  and  the  defend- 
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ant  pointed  to  a  spot  which  the  witness  says  he  and  his  uncle  no 
less  than  three  times  had  examined.  The  defendant  brought  up  all 
the  jewelry,  except  a  couple  of  small  pieces.  Everybody  congratu- 
lated the  defendant,  and  then  he  was  told  that  the  large  diamond 
pin  was  missing,  and  Rosenthal,  Jr.,  swears  that  the  defendant 
said  it  was  odd  that  that  pin  should  not  be  found  with  the  rest  of 
the  goods,  as  it  was  there.  It  was  subsequently  traced  to  a  pawn- 
broker's office,  and  it  sufficiently  appears  in  the  proof  that  the 
defendant  took  it  there  apd  pawned  it  in  the  name  of  "  KAhn." 
Evidently  all  the  articles  mentioned  in  the  indictment,  with  the 
exception,  perhaps,  of  one  or  two  veiy  small  ones  and  the  large 
diamond  pin,  were  recovered  by  or  restored  to  the  owner  on  the 
seventeenth  of  July. 

Two  witnesses  for  the  prosecution,  namely,  Krauch  and  Firneisen, 
police  officers,  corroborated  the  story  of  Joseph  Rosenthal  relating 
to  the  discovery  of  the  "  Y.  P.  C."  pin  in  the  pocket  of  the  defend- 
ant's coat.  Krouch's  connection  with  the  case  began  on  the  fifteenth 
of  July.  He  testified  that  he  was  present  when  the  small  pin  was 
discovered,  and  also  that  he  had  searched  the  place  at  which  the 
defendant  stated  ho  found  the  other  jewelry.  He  made  the  arrest 
of  the  defendant,  stating  to  him  that  it  was  for  stealing  the  jewelry 
at  Rosenthal's.  He  asked  the  defendant  if  he  ever  owned  a  silver 
badge  with  "  Y.  P.  C."  on  it,  and  the  defendant  said,  "  Ko."  The 
defendant  asked  if  he  could  talk  with  Joseph  Rosenthal  and  was 
told  he  could.  This  witness  then  states  the  conversation.  He  says 
that  the  defendant  asked  Rosenthal,  "  what  do  you  want  from  me  ? " 
and  Rosenthal  replied  that  he  wanted  "that  three-stone  pin  that 
you  took."  The  defendant  said  he  did  not  take  it.  Rosenthal 
said,  "  Yes,  you  did.  *  *  *  I  am  not  doing  this  for  your  sake, 
but  I  am  doing  it  for  your  family's  sake,  and  I  want  it."  The 
defendant  said,  "  The  pin  is  all  right."  Then  this  officer  remarked, 
"What  do  you  mean,  all  right?"  The  defendant  said,  "Well, 
*  *  *  the  pin  is  pawned,"  and  stated  that  he  pawned  it  the  day 
after  the  jewelry  was  found ;  that  he  kept  the  pin  and  pawned  it  in 
the  name  of  "  Kahn,"  and  received  $150.  This  witness  also  testified 
that  he  discovered  at  the  pawnbroker's  that  it  had  been  pledged  on 
the  eleventh  of  July,  which  is  the  day  on  which  the  larceny  was 
committed  as  charged  in  the  indictment.     After  the  arrest  this 
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oflScer  had  a  further  cohversation  with  the  defendant.  The  court 
remarked  that  if  the  conversation  did  not-  relate  to  the  transaction 
the  witness  should  not  narrate  it.  He  testified  that  it  related  to 
jewelry  which  had  been  taken  previously  —  a  pair  of  earrings. 
Another  witness,  Firneisen,  testified  to  a  general  search  that  had 
been  made  through  the  apartments  for  the  jewelry.  And  still 
another,  a  detective  sergeant  (Granville),  testified  to  a  conversation 
with  the  defendant  respecting  the  pawning  of  the  diamond  pin. 
He  declared  that  the  defendant  said  that  he  had  pawned  it  on  the 
eighteenth,  but  this  witness  discovered  that  it  was  actually  pledged 
on  July  eleventh  for  $150  in  the  name  of  one  "Kahn."  The 
defendant,  sworn  on  his  own  behalf,  testified  to  the  intimacy  exist- 
ing between  young  Rosenthal  and  himself,  and  the  friendly  relar 
tions  between  the  two  families.  He  also  swoi'e  that  he  was  a 
member  of  the  "  Y.  P.  C."  club;  that  it  was  a  school  boys'  club  to 
which  he  at  one  time  belonged,  and  that  the  badge  found  in  the 
pocket  of  the  coat  was  his  property  and  that  he  had  it  in  the  coat 
pocket  on  the  day  it  was  found.  He  also  testified  that  young 
Eosenthal  never  was  a  member  of  that  club ;  that  he  had  seen  the 
box  of  jewelry  a  number  of  times;  that  July  eighth  was  not  the 
first  time  he  saw  it,  but  he  did  see  it  on  that  day ;  that  he  remained 
with  Rosenthal  up  to  the  fourteenth  of  July ;  that  on  the  morning 
after  the  night  of  the  discovery  of  tlie  disappearance  of  the  jewelry 
young  Rosenthal  said  to  him  that  the  box  of  jewelry  was  gone ; 
that  at  the  direction  of  the  defendant  young  Rosenthal  made  out  a 
list  of  the  jewelry  that  was  missing,  and  there  was  nothing  on  that 
list  concerning  the  three-stone  bar  pin,  and  that  he  did  not  say  any- 
thing about  the  pin  being  in  that  box ;  that  young  Rosenthal,  in 
April,  was  at  the  defendant's  father's  house  and  had  the  pin  with 
him  ;  it  was  a  Sunday  afternoon,  and  he  came  to  take  dinner  with 
the  defendant's  family ;  that  young  Rosenthal  then  produced  the 
pin  and  said  to  a  Mr.  Levine,  who  was  present,  ^^  Levine,  I  got  a 
bargain  for  you.  Here  is  a  nice  pin.  Buy  it"  Levine  said,  "  I 
haven't  got  any  money  just  now."  Rosenthal  then  said  to  the 
defendant,  "Mike,  won't  this  look  nice  for  ma?"  meaning  tlie 
defendant's  mother.  The  defendant  replied,  "I  don't  know.  I 
will  see  what  the  folks  say,  and  if  they  say  I  shall  buy  it  I  will 
consider  it."     The  defendant  testified  that  "a  couple   of  days 
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after "  he  bought  the  pin  for  liis  mother,  and  that  slie  liad  been 
wearing  it  ever  since,  until  it  was  pawned  ;  that  he  agreed  to  pay 
Rosenthal  $225  for  it,  and  that  his  mother  wore  the  pin  very  often 
when  she  went  out ;  that  on  the  eleventh  of  July  his  father  came  to 
his  mother  and  asked  her  to  let  him  have  it ;  that  he  wanted  to  raise 
some  money  for  the  completion  of  a  contract  to  do  some  work  on  a 
honse  on  Madison  avenue ;  tliat  he,  the  defendant,  pledged  the  pin 
at  Simpson's  for  $150,  and  used  a  diflferent  name  because  he  had 
never  been  in  a  pawn  shop  before  and  did  not  want  his  name  used  in 
such  a  shop.  He  claims  to  have  paid  $100  on  account  of  this  pin. 
He  then  testified  to  finding  the  jewelry  and  its  delivery  by  him  to 
young  Rosenthal.  He  also  swore  that  he  was  a  member  of  the 
Young  Potomac  Cadets  until  1898.  Isaac  Sekosky,  the  defendant's 
father,  testified  tliat  young  Rosenthal  was  a  frequent  visitor  at  his 
house  and  had  been  for  a  number  of  years  coming  there  as  a  school 
boy  friend  of  his  son ;  that  he  remembered  Rosenthal,  Jr.,  coming 
to  his  house  in  the  months  of  February,  March,  April,  May  and 
June,  1903,  and  on  various  occasions  showing  different  kinds  of 
jewelry  and  that  he  showed  the  diamond  pin  in  question.  The  first 
time  the  witness  saw  it  was  in  the  latter  part  of  April,  1903  ;  liis 
wife,  daughter,  son  and  a  man  named  Levine  were  also  present. 
Rosenthal,  Jr.,  tried  to  sell  it  to  Levine,  who  said  he  did  not  have 
the  money  to  buy  it  and  then  he  offered  it  to  the  defendant,  saying, 
"  Buy  it  for  Ma."  It  was  not  bought  on  that  day.  Subsequently 
the  defendant  brought  it  home  and  said,  "  Mama,  I  bought  that 
pin."  It  was  a  couple  of  weeks  later.  "  My  wife  wore  it  after 
during  the  months  of  May  and  June.  She  wore  it  on  Sundays  and 
Saturdays  when  she  used  to  go  out.  She  wore  it  to  a  wedding." 
Hyman  Levine,  a  witness  on  behalf  of  the  defendant,  also  testified 
to  the  fact  that  Rosentlial  offered  to  sell  him  a  pin  with  three  stones 
and  he  afterwards  saw  the  pin  on  Mrs.  Sekeson,  the  defendant's 
mother,  in  the  house,  as  she  went  away  to  a  wedding.  Mrs.  Seke- 
son, the  mother  of  the  defendant,  testified  to  the  offer  of  Rosenthal 
to  sell  the  pin  to  Levine,  who  would  not  buy  it,  and  that  her  son 
gave  it  to  her  in  the  early  part  of  May.  Sophie  Sekeson,  a  sister, 
corroborates  her  mother  and  her  father  as  to  the  offer  of  Rosenthal, 
Jr.,  to  sell  the  pin  to  Levine  and  his  subsequent  suggestion  to  the 
defendant  that  the  pin  should  bo  bought  for  his  mother ;  and  thia 
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witness  recognized  the  pin  on  the  trial  and  said  she  could  not  be  mis- 
taken about  it ;  tliat  her  mother  wore  it  on  several  occasions ;  that 
she  so  wore  it  at  a  wedding  at  Webster  Hall ;  that  Rosenthal,  Jr., 
was  there  and  that  he  went  in  the  same  carriage  with  her  mother. 
Bertha  Sekeson,  the  mother  of  the  defendant,  testified  that  she 
wore  the  pin  at  that  wedding  and  that  Rosenthal  rode  with  her  in 
the  same  carriage  and  that  she  had  the  pin  on  then.  Witnesses 
were  then  produced  on  behalf  of  the  defendant  who  testified  con- 
cerning the  "  Young  Potomac  Cadets,"  and  their  testimony  was  to 
the  eflfect  that  Rosenthal  was  not  a  member  of  that  club,  but  that 
the  defendant  was. 

In  rebuttal  the  prosecution  introduced  evidence  as  to  the  club 
badge  or  pin  and  that  young  Rosenthal  was  a  member  of  the  club. 
It  was  sought  to  identify  the  pin  as  belonging  to  the  latter  by  the 
mark  of  solder  which  had  been  used  in  repairing  it.  Two  witnesses, 
namely,  Robert  E.  Rosenthal,  the  uncle,  and  Geneva  Rosenthal,  bis 
wife,  testified  that  the  three-stone  diamond  pin  was  in  the  posses- 
sion of  the  wife  for  several  days  in  the  early  part  of  July  ;  tliat  she 
borrowed  it  and  that  it  was  returned  before  the  eleventh  day  of 
that  month.  From  whom  it  was  borrowed,  whether  from  young 
Rosenthal  or  from  his  father,  does  not  appear.  It  is  a  noticeable 
circum3tance  that  young  Rosenthal  in  his  testimony  does  not  refer 
to  the  diamond  pin  ever  having  been  out  of  his  possession  before 
the  eleventh  of  July.  On  his  direct  examination  he  was  asked 
specifically  to  state  to  whom,  other  than  the  defendant,  he  had 
showed  that  pin,  and  he  made  no  reference  whatever  to  the  very 
important  fact,  if  it  be  a  fact,  that  his  aunt  had  borrowed  and  used 
it  at  a  time  so  near  the  day  named  in  the  indictment. 

From  this  general  statement  of  the  evidence  respecting  the 
ownership  of  the  society  or  badge  pin  found  in  the  pocket  of  the 
defendant's  coat,  and  the  conflict  concerning  the  way  in  which  the 
defendant  became  possessed  of  the  diamond  pin,  which  he  pledged, 
it  is  easily  seen  that  the  jury  might  have  found  either  way  as  to 
the  guilt  or  innocence  of  the  defendant ;  and  if  there  were  nothmg 
further  in  the  case  to  aflfect  the  verdict,  we  should  not  be  inclined 
to  disturb  it. 

There  was  introduced  in  the  case,  however,  an  element  which 
may  have  had  great  influence  with  the  jury  and  may  have  inclined 
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tbeiu  to  pronounce  the  defendant  guilty.  Tliat  element  is  an 
alleged  confession  of  the  defendant  that  he  had  been  guilty  of  lar- 
ceny  at  an  earlier  date  in  taking  a  pair  of  earrings,  the  property  of 
young  Rosenthal's  father.  The  record  as  to  those  earrings  is  curi- 
ous. On  the  redirect  examination  of  young  Rosenthal,  in  answer 
to  a  question  of  the  district  attorney,  he  stated,  "  We  missed  a  pair 
of  diamond  earrings  in  April."  That  was  objected  to  and  the 
court  stated  that  it  would  sustain  the  objection  unless  the  district 
attorney  intended  to  connect  it.  Such  iutention  was  announced. 
The  court  was  unable  to  perceive  that  the  matter  was  material,  but 
received  the  evidence  subject  to  a  motion  to  strike  it  out  if  not  con- 
nected. Subsequently  the  same  witness  testified  that  the  defendant 
told  him  after  his  arrest  where  the  pair  of  earrings  was.  The 
court  then  sustained  an  objection  to  evidence  concerning  the  ear- 
rings and  the  subject  seems  thereupon  to  have  been  dropped  until 
the  detective  Krauch  was  examined.  He,  after  testifying  respect- 
ing the  defendant's  confession  as  to  the  diamond  pin,  stated  that  in 
conversation  with  the  defendant  reference  was  made  to  "another 
piece  of  jewelry  which  had  been  taken* —  a  pair  of  earrings."  Again 
the  court  appears  to  have  ruled  out  evidence  of  this  conversation. 
On  rebuttal  Robert  J.  Rosenthal  testified  that  he  had  had  a  conver- 
sation with  the  defendant  on  the  nineteenth  of  July,  and  was  asked 
whether  he  had  heard  any  other  conversation  that  took  place 
between  the  defendant  and  any  other  person  on  that  day  or  any 
day  after  that.  His  reply  was  in  the  affirmative,  and  he  was  asked 
what  the  conversation  was.  He  swore  that  he  said  to  the  defend- 
ant, "  There  is  a  couple  of  pair  of  diamond  earrings  that  have  been 
missing."  The  defendant's  counsel  objected  to  any  testimony  of 
that  character  and  asked  that  it  be  stricken  out.  The  objection  was 
overruled  and  an  exception  taken.  Counsel  for  the  defendant 
referred  to  the  fact  that  all  evidence  of  that  character  had  been 
stricken  out  the  day  before.  The  witness  testified  that  he  said  to 
the  defendant,  "  If  you  pawned  them  for  a  smaller  amount,  why  let 
ns  know  about  that  and  we  will  get  them,"  to  which  the  defendant 
responded,  "  If  you  will  have  me  remanded  I  will  see  what  I  can 
do."  Sitbsequently  this  witness  saw  the  defendant  again  and  testi- 
fied that  the  defendant  said,  "  I  took  them  earrings  and  I  made 
App.  Div.— YoL.  CXI.        32 
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them  into  studs ;  *  *  *  I  pawned  them  in  Sunpson's  in  42iid 
Street  and  I  got,  I  think,  $160  for  one  and  $140  for  the  other." 
That  evidence  was  received  under  objection  and  exception.  Young 
Eosenthal,  on  being  recalled,  produced  a  pair  of  earrings  in  court.  He 
said  he  heard  the  conversation  between  the  defendant  and  the  police 
officers  relating  to  the  diamond  earrings  which  had  been  turned  into 
studs ;  that  those  produced  in  court  were  the  articles.  Defendant's 
counsel  objected  to  evidence  concerning  them,  saying  that  that 
transaction  was  not  before  the  jury  and  they  were  not  in  a  position 
to  explain  anything  in  connection  with  it ;  that  "  it  is  purely  a  col* 
lateral  matter,  not  connected  in  point  of  time  and  circumstances 
with  the  charge  at  bar."  The  court  then  ruled  that  evidence  of 
that  transaction  was  "  bringing  up  collateral  matter,"  and  sustained 
the  objection. 

Thus  it  will  be  seen  tliat  evidence  as  to  those  earrings  was 
admitted  when  given  by  one  witness,  and  was  rejected  when 
another  was  interrogated  concerning  the  same  articles.  But  the 
testimony  of  the  one  witness  as  to  the  confession  respecting  them 
reitiained  in  the  record,  and  in  the  charge  to  the  jury  the  court 
made  no  allusion  to  the  condition  of  the  evidence  on  the  subject. 
With  that  evidence  in  the  case,  unless  the  jury  were  charged  spe- 
cilically  respecting  it  and  were  told  they  were  not  to  consider  it,  it  is 
not  difficult  to  comprehend  how  potent  or  how  prejudicial  it  would 
be  as  affecting  their  judgment  in  reaching  a  conclusion  adverse  to 
the  defendant.  It  is  not  permissible  to  introduce  evidence  of  an 
independent  crime  to  establish  the  guilt  of  a  person  indicted  for  a 
specific  offense.  As  was  remarked  by  Church,  Ch.  J.,  in  People 
V.  Crapo  (76  N.  Y.  291),  "an  accused  person  is  required  to  meet 
the  specific  charge  made  against  him  and  is  not  called  upon  to 
defend  liiniself  against  every  act  of  his  life." 

The  learned  district  attorney  insists  that  the  evidence  was  admis- 
sible in  that  it  showed  a  systematic  scheme  of  larceny  pursued  by 
the  defendant.  Evidence  of  such  a  systematic  course  is  sometimes 
admissible,  but  it  must  be  in  pursuance  of  a  single  design,  as  was  the 
case  in  People  v.  Zucker  (20  App.  Div.  363 ;  affd.,  154  N.  Y.  Y70). 
In  People  v.  Molineux  (16S  N.  Y.  264,  305)  speaking  of  excep- 
tions to  the  general  rule  which  excludes  proof  of  extraneous  crimes, 
it  is  said :  "  There  must  be  evidence  of  system  between  the  offense 
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on 'trial  and  the  one  sought  to  be  introduced.  They  must  be  con- 
nected as  parts  of  a  general  and  composite  plan  or  scheme,  or  they 
must  be  so  related  to  each  other  as  to  show  a  common  motive  or  intent 
running  through  both.  *  *  *  '  Some  connection  between  the  crimes 
most  be  shown  to  have  existed  in  fact  and  in  tlie  mind  of  the  actor, 
uniting  them  for  the  accomplishment  of  a  common  purpose,  before 
such  evidence  can  be  received.' "  The  last  utterance  as  to  the  law 
constituting  an  exception  to  the  general  rule  as  to  the  inadmissibility 
of  evidence  respecting  independent  crimes  is  in  People  v.  Loomia 
(178  N.  Y.  400).  The  independent  uftrelated  and  unconnected 
crime  cannot  be  established  by  the  confession  of  the  alleged  crimi- 
nal any  more  than  it  can  be  by  extrinsic  evidence.  It  is  obvious 
that  the  alleged  confession  of  the  defendant  respecting  tlie  earrings 
was  made  during  another  conversation  than  that  in  which  it  was 
claimed  he  admitted  the  larceny  of  the  diamond  pin.  There  was  no 
legal  connection  between  the  two  oflfenscs.  They  diflFered  as  to  time 
and  circumstances  and  it  is  not  shown  clearly  from  what  particular 
place  the  earrings  were  taken  —  if  that  is  important.  Nor  was  the 
evidence  necessary  to  show  intent.  If  tlie  jury  believed  the  wit- 
nesses for  the  People,  the  intent  with  which  the  diamond  pin  was 
taken  is  so  manifest  that  no  one  could  question  it. 

On  the  record  before  us  and  in  view  of  all  that  appeal's  therein, 
we  are  convinced  that  this  defendant  should  have  a,  new  trial.  As 
was  remarked  in  People  v.  Loomia  (aupi^a)  it  cannot  be  said  that 
the  error  in  admitting  this  unexpunged  evidence  did  not  affect  the 
substantial  rights  of  the  defendant.  It  may  be  that  he  would  have 
been  convicted  without  the  evidence  of  his  confession  of  an  antece- 
dent larceny,  "  but  it  is.  enough  to  say  that  it  may  also  have  been 
fiuHicient  to  resolve  against  him  any  reasonable  doubt  that  might 
previously  have  been  entertained  as  to  his  guilt." 

The  judgment  of  conviction  should  be  reversed  and  a  new  trial 
ordered. 

O'Bb'en,  p.  J.,  Ingraham,  Laughlin  and  Clarke,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  ordered. 
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Mary  Baker,  Appellant,  v.  Metropolitan  Life  Insurance  Com- 
pany, Defendant,  Impleaded  with  Charles  Baker  and  Others, 

Respondents. 

First  Department,  March  9,  1906. 

Life  insurance  —  evidence  insufflcient  to  show  gift  of  policy  to  wife. 

The  plaintiflf,  the  second  wife  of  the  insured,  claimed  that  a  policy  of  insurance 
on  her  husband's  life  had  been  given  to  her  in  consideration  of  her  promise  to 
marry  him.  The  policy  named  the  former  wife  of  the  insured  as  beneficiary 
and  no  change  of  beneflciarfes  was  shown  to  have  been  made.  The  only  evi- 
dence that  the  policy  was  ever  given  to  the  plaintiff  was  the  testimony 
of  a  witness  that  in  196l  the  insured  said  that,  if  the  plaintiff  were  to 
marry  him,  he  had  nothing  else  to  offer  her  but  his  insurance,  and  that  hts 
only  desire  was  that  none  of  his  children  should  get  it.  The  plaintiff  did  not 
marry  the  insured  until  1904.  There  was  no  proof  of  the  delivery  of  the 
policy. 

Eeld,  that  there  was  a  total  failure  to  establish  a  gift  of  the  policy  to  the  plain- 
tiff, and  that  she  was  entitled  to  the  proceeds  thereof  only  as  administratrix  of 
the  insured. 

O'Brien,  P.  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Mary  Baker,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants  Charles  Baker  and 
others,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  9th  day  of  June,  1905,  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Term. 

John  McG,  Ooodalej  for  the  appellant. 

Zeofiard  J,  Langbein^  for  the  respondents. 

Patterson,  J. : 

The  plaintiff,  claiming  to  be  the  owner  thereof,  sued  upon  a 
policy  or  certificate  of  life  insurance  issued  by  the  Metropolitan 
Life  Insurance  Company  of  the  city  of  New  York.  That  policy 
was  issued  in  1884  to  Adam  Baker,  and  it  recited  tliat  it  was  so 
issued  in  consideration  of  representations  and  agreements  in  a 
printed  and  written  application  for  the  policy  and  in  consideration 
of  a  premium  to  be  paid  at  certain  .times.  In  the  application  Adam 
Baker  stated  that  he  was  a  married  man,  and  that  the  person  to 
whom  the  benefit  was  to  bo  paid  was  his  wife.    At  that  time  he 
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was  married  to  Rose  Baker,  who  died  on  or  about  the  12th  of  Feb- 
ruary, 1886.  He  married  the  plaintiff  in  Aufjnst,  1904.  It  does  not 
appear  that  the  beneficiary  named  in  the  policy  was  ever  changed. 
The  plaintiff  sued  the  insurance  company,  which  admitted  its  lia- 
bihty  and  set  up  that  other  persons  made  claim  to  the  amount  of 
the  poHcy,  such  other  persons  being  the  individual  defendants  in 
this  action  ;  that  the  plaintiff  had  been  appointed  administratrix  of 
the  goods,  etc.,  of  her  deceased  husband,  and  the  matter  in  contest, 
as  it  eventually  shaped  itself  on  the  trial,  involved  only  the  inquiry 
whether  the  plaintiff  was  entitled  to  the  amount  of  the  policy  indi- 
vidually, or  should  receive  it  as  administratrix.  The  court  below 
adjudged  that  she  was  entitled  to  the  money  only  in  the  latter 
capacity. 

The  judgment  should  be  affirmed.  It  is  claimed  by  the  plaintiff 
that  the  policy  was  given  to  her  by  Adam  Baker  in  consideration 
of  her  promise  to  marry  him.  The  proot  on  that  subject  is  insuffi- 
cient to  substantiate  that  claim.  The  only  evidence  in  that  regard 
was  in  the  testimony  of  the  witness  Mary  Sullivan,  who  states  that 
Baker  said  in  her  hearing  that  if  the  plaintiff  would  marry  him  he 
had  nothing  else  to  offer  hut  his  insurance,  and  his  only  desire  was 
that  none  of  his  children  should  get  it.  On  her  cross-examination, 
however,  it  appears  that  that  statement  was  made  in  February,  1901, 
and  the  plaintiff  was  not  married  to  Baker  until  1904:.  There  is 
not  a  syllable  of  proof  to  show  that  the  policy  ever  was  delivered  to 
the  plaintiff  as  a  gift.  She  had  been  married  to  Baker  only  four 
mouths  when  he  died.  She  says  she  paid  the  premiums  quarterly, 
fifty  cents  a  week.  Proof  of  delivery  is  entirely  wanting,  and  the 
judgment  of  the  court  below,  as  the  case  was  tried,  that  she  was 
entitled  to  the  amount  represented  by  the  policy  only  as  adminis- 
tratrix, was  clearly  justified. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

McLaughlin,  Laughlin  and  Houghton,  JJ.,  concurred ;  O'Brien, 
P.  J.,  dissented. 

O'Brien,  P.  J.  (dissenting) : 

The  plaintifi  brings  this  action  upon  a  policy  of  life  insurance 
issued  by  the  Metropolitan  Life  Insurance  Company  of  the  city  of 
New  York,  claiming  to  be  entitled  individually  as  beneficiarv  and' 
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donee  of  the  said  policy.  The  Metropolitan  Life  Insurance  Com- 
pany does  not  dispute  its  lialnlity  under  the  policy,  but  sets  up  that 
thei'e  are  other  claimants  who  dispute  the  claim  of  the  plaintiff. 
Tliese  other  claimants  are  children  of  the  insured,  and  contend  that 
the  policy  is  part  of  the  estate  of  the  insured.  The  court  below, 
sustaining  the  latter  claimants,  the  individual  defendants,  gave  the 
proceeds  to  the  plaintiff  in  her  capacity  as  administratrix  of  tlie 
insured. 

The  policy  here  sued  upon  was  issued  in  1884  on  the  life  of  Adam 
Baker.  It  was  issued  in  considemtion  of  representations  and  agree- 
ments contained  in  the  application  therefor,  and  said  application 
was  made  a  part  of  this  policy.  In  the  application  Adam  Baker 
stated  that  he  was  married,  and  directed  that  the  benefit  be  paid  to 
his  "  wife,"  leaving  blank,  however,  the  space  intended  for  the  name 
of  the  beneficiary.  The  policy  or  certificate  proper  contained  no 
designation  of  beneficiary.  At  the  time  of  the  issuance  of  the 
policy  Hose  Baker  was  the  wife  of  Adam  Baker,  the  insured.  Hose 
Baker  died  on  or  about  the  12th  of  February,  1886.  The  individual 
defendants  are  children  of  Adam  Baker  by  a  union  preceding  that 
with  Kose  Baker,  Rose  Baker  having  had  no  children.  Adam  Baker 
designated  no  new  beneficiary  after  the  death  of  Kose  Baker.  As 
the  plaintiff  was  not  the  wife  of  the  insured  at  the  time  of  his  taking 
the  insurance  and  making  the  designation  of  beneficiary,  I  agree 
that  she  is  not  the  beneficiary  contemplated  and  cannot  take  as  such. 
However,  upon  the  death  of  Rose  Baker  the  policy  reverted  to 
Adam  Baker  {Olmsted  v.  Keyesy  85  N.  Y.  593),  and,  in  my  opin- 
ion, the  evidence  is  sufficient  to  establish  a  gift  thereafter  of  the 
policy  to  the  plaintiff. 

The  plaintiff  is  debarred  from  testifying  concerning  the  transac- 
tions between  her  and  the  insured  under  section  829  of  the  Code  of 
Civil  Procedure.  She  does  testify,  however,  that  she  filed  the  policy 
and  proofs  of  death  with  the  Metropolitan  Life  Insurance  Company ; 
that  slie  had  had  the  policies  in  her  possession  fur  four  years  before 
the  death  of  tlie  insured ;  and  that  during  those  four  years  she  had 
paid  the  premiums  upon  the  policy.  Her  testimony  is  supported 
by  the  testimony  of  Mary  Sullivan,  a  boarding  house  keeper  with 
whom  the  plaintiff  and  the  insured  lived  for  a  time  in  1901,  that 
the  insured  in  1901  promised  to  give  the  policy  to  the  plaintiff  if 
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she  would  marry  him,  as  he  had  nothing  else  to  offer,  and  that  the 
plaintiff  thereafter  paid  the  premiums  upon  the  policy.  The  plain- 
tiff subsequently  married  the  insured.  This  testimony  is  not  con- 
tradicted or  shaken  by  the  defendants,  their  case  being  confined  to 
showing  that  the  plaintiff  was  not  the  wife  of  the  insured  at  the  time 
the  policy  was  issued  and  that  there  has  been  no  designation  of  a 
beneficiary  by  the  insured  subsequent  to  the  death  of  his  then  wife. 

There  is  no  direct  proof  of  the  delivery  of  the  policy  to  the  plain- 
tiff, but  it  may  be  implied  from  her  possession  and  from  the  cir- 
cumstances surrounding  the  parties  and  their  relations.  In  Bedell 
V.  CarU  (33  N.  Y.  581)  the  plaintiff  sued  upon  a  certain  promis- 
sory note  made  to  her  father  and  indorsed  by  him  in  blank  and 
which  plaintiff  alleged  that  he  had  given  and  delivered  to  her. 
Upon  the  question  of  delivery  and  gift  the  court  in  that  case  said  : 
"  Before  his  death,  and  it  may  be  admitted  during  his  last  illnesp, 
he  indorsed  the  note  in  blank,  and  delivered  it  over  to  the  plaintiff. 
I  repeat,  delivered  it  to  the  plaintiff,  for  the  production  by  her 
of  the  note,  indorsed  in  blank,  was  ample  proof  of  its  delivery. 
Why  this  hidorsement  and  delivery  of  the  note  into  the  immediate 
possession  of  the  plaintiff,  unless  a  gift  was  intended  ?  It  was  pre- 
cisely what  was  re<juired  to  be  done  to  make  a  valid  and  effectual 
gift.  The  acts  are  explainable  on  no  other  theory.  When,  there- 
fore, the  plaintiff  rested,  she  had  shown  prima  facie  a  gift  of  the 
note  from  her  father ;  and  the  defendants  offering  no  proof,  upon 
tliis  theory  of  the  case,  their  exception  to  the  direction  of  the  court 
to  the  jury  to  find  a  verdict  for  the  amount  of  her  claim  was  with- 
out force."  Of  similar  import  is  the  case  of  Rixv,  Hunt  (16  App. 
Div.  540),  in  which  case  the  notes  were  unindorsed. 

If  a  consideration  were  required  to  support  the  gift,  then  the  mar- 
riage was  sufficient.  In  a  gift,  however,  a  consideration  is  not  nec- 
essary, but  delivery  and  possession  are  necessary.  Upon  the  facts 
here  I  think  the  conclusion  reached  that  the  plaintiff  was  not  the 
donee  of  the  policy  is  against  the  weight  of  evidence  and  that  the 
judgment  accordingly  should  be  reversed. 

Judgment  aflSrmed,  with  costs.     Order  filed. 
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Thb  People  of  the  State  of  New  York,  Bespondent,  v.  Abram 

Lipp,  Appellant. 

First  Department,  March  9,  1906. 

Grime — payment  for  goods  with  worthlese  cheque  —  evidence  insufficient 
to  sustain  conviction  for  violation  of  section  529  of  the  Penal  Code  — 
erroneous  refiisal  to  charge — jurisdiction,  question  cannot  be  raised 
on  conflicting  evidence. 

When  on  the  trial  of  an  indictment  for  a  violation  of  section  629  of  the  Penal 
Code  in  giving  a  worthless  cheque  in  payment  for  goods,  it  is  shown  that  after 
the  dishonor  of  the  cheque  the  vendor's  agent  went  to  Maine  with  the  defendant 
and  negotiated  a  transfer  of  real  estate  in  that  State  to  secure  the  sum  due, 
thus  tieating  the  transaction  as  a  simple  indebtedness,  and  when  such  agent 
is  not  produced  by  the  complainant  on  the  trial  to  rebut  the  claim  of  the 
defendant  that  presentation  of  said  cheque  was  to  be  delayed,  and  when  the 
trial  judge  refuses  to  charge  that  the  jury  may  consider  the  conduct  of  the 
parties  toward  each  other  on  the  question  of  criminal  intent,  a  new  trial  should 
be  granted  in  furtherance  of  justice. 

When  there  is  an  issue  as  to  whether  the  goods  were  delivered  to  the  defendant 
in  New  York  or  in  Boston,  Mass.,  by  express,  the  defendant  cannot  raise  the 
question  of  jurisdiction  of  the  State  court  on  such  conflicting  evidence. 

Appeal  by  the  defendant,  Abram  Lipp,  from  a  judgment  of  the 
Court  of  General  Sessions  of  the  Peace  in  and  for  the  City  and 
County  of  New  York  in  favor  of  the  plaintiff,  rendered  on  the  3d 
day  of  February,  1905,  convicting  the  defendant  of  the  crime  of 
grand  larceny  in  the  first  degree. 

AdoVph  Hirsch  Bosenfeldy  for  the  appellant. 

Robert  C.  Taylor^  for  the  respondent. 

Patterson,  J. : 

Repeated  and  careful  readings  of  the  record  in  this  case  satisfy 
us  that  the  judgment  against  the  defendant  entered  upon  the  ver- 
dict of  the  jury  convicting  him  of  the  crime  of  grand  larceny  in 
the  first  degree  should  not  be  allowed  to  stand.  There  are  three 
counts  in  the  indictment  and  the  verdict  was  a  general  one.  Tliat 
indictment  was  based  upon  section  529  of  the  Penal  Code,  by  which 
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it  is  enacted  that  "  a  person  who  willfully,  with  intent  to  defraud, 
by  color  or  aid  of  a  cheque  or  draft,  or  order  for  the  payment  of 
money  or  the  deliveiy  of  property,  when  such  person  knows  that 
the  drawer  or  maker  thereof  is  not  entitled  to  draw  on  the  drawee 
for  the  sum  specified  therein,  or  to  order  the  payment  of  tlie 
.amount,  or  delivery  of  the  property,  although  no  express  repre- 
sentation is  made  in  reference  thereto,  obtains  from  another  any 
money  or  property,  is  guilty  of  stealing  the  same  and  punishable 
accordingly." 

There  were  certain  undisputed  facts  made  to  appear  at  the  trial. 
They  are  that  the  defendant  on  the  29th  day  of  July,  1904,  pur- 
chased certain  jewelry  at  the  office  of  one  Lindenborn,  at  170  Broad- 
way in  the  city,  of  New  York,  and  that  the  amount  of  his  purchase 
was  about  the  sum  of  $2,700.  The  seller  parted  with  the  possession 
of  the  jewelry.  Mr.  Lindenborn  was  not  present,  but  the  transac- 
tion was  had  between  one  Price,  liis  clerk,  and  the  defendant,  the 
latter  giving  in  ostensible  payment  for  the  jewelry  purcliased,  dia- 
monds of  the  value  of  $929.20,  two  checks,  one  for  $900  and  the 
other  for  $955.20,  and  $2  in  cash.  Both  checks  were  drawn  upon  a 
bank  in  Boston,  Mass.  The  $900  clieck  was  paid  on  presentation. 
The  check  for  $955.20  was  dishonored.  So  far  there  is  no  dispute. 
The  indictment  was  found  and  the  prosecution  conducted  upon  the 
theory  of  criminal  intent  on  the  part  of  the  defendant  in  procuring 
property,  part  consideration  for  the  purchase  price  of  which  was  a 
worthless  and  dishonored  check,  the  defendant  not  having  the 
money  in  bank  to  meet  it  when  it  was  presented.  The  People's  case 
was  made  out  principally  by  the  testimony  of  one  Sloman,  who  was 
a  bookkeeper  in  the  employ  of  Lindenborn,  He  testified  that  he 
was  present  at  the  transaction  between  Price  and  the  defendant  and 
he  heard  conversation  between  those  persons.  He  swears  that  he 
heard  the  defendant  say  that  he  had  $2,200  in  bank  in  Boston,  thus 
representing  that  the  checks  were  both  good.  The  defendant's 
claim  is  that  Price  did  not  rely  upon  any  representation  ;  that  none 
was  made  at  the  time  the  jewelry  was  purchased  and  tliat  Price 
agreed  to  hold  the  checks  and  not  at  once  forward  them  for  collec- 
tion. The  learned  recorder  charged  the  jury  in  effect  that  it  was 
immaterial  whether  representations  were  made  or  not,  and  left  to 
them  the  determination  simply  of  the  question  whether  the  defend- 
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ant  by  the  presentation  of  a  written  order  for  money,  knowing  that 
he  liad  no  right  to  present  such  an  order,  and  that  there  was  no 
money  in  bank  wherewith  to  meet  it,  used  it  as  a  means  of  obtain- 
ing property  with  intent  to  deprive  the  owner  thereof,  and  stated 
that  if  they  so  found  he  committed  the  crime  of  larceny. 

Price,  wlio  represented  Lindenborn  in  the  transaction,  was  not 
called  as  a  witness.  It  is  true  that  Lindenborn  swears  that  Price 
was  in  St.  Louis,  but  he  left  for  that  place  only  a  week  before  tlie 
date  of  the  trial.  Sloinan  does  not  testify  that  he  heard  all  of  the 
conversation  between  Price  and  the  defendant,  but  he  does  swear 
tliat  Price,  at  the  request  of  the  defendant,  agreed  to  hold  back  one 
of  the  checks  until  the  subsequent  Monday.  His  explanation  is 
that  the  defendant  said  he  did  not  wish  to  reduce  his  balance  in 
bank  to  less  than  $1,000.  Tliat  was,  in  effect,  giving  a  credit  for 
tlie  amount  of  the  check  thus  to  be  held  back.  The  defendant 
claims  that  by  reason  of  the  forwarding  of  the  check  to  the  bank  in 
Boston  in  violation  of  the  agreement  to  hold  it  back,  it  was  dishon- 
ored and  he  was  prevented  from  making  arrangements  with  the 
bank  for  its  payment  and  he  also  says  that  a  customer  to  whom  he 
expected  to  sell  the  jewelry  purchased  of  Price  would  not  take  it. 

It  is  manifest  to  us  tliat  the  good  faith  of  the  prosecution  of  this 
defendant  is  seriously  impeached  by  the  record.  When  the  check 
for  $955.20  was  returned  to  Price  dishonored,  he  entered  at  once 
into  negotiations  with  the  defendant  to  secure  its  amount.  From 
all  that  appears,  Price  made  no  claim  of  any  felonious  or  fraudu- 
lent conduct  on  the  part  of  the  defendant  in  buying  the  merchan- 
dise. He  went  to  Maine  to  negotiate  with  the  defendant  respect- 
ing a  transfer  of  real  estate,  took  a  deed  of  that  real  estate  to  secure 
the  indebtedness  and  did  so  after  conference  with  a  lawyer  in  Maine 
concerning  it.  On  August  11,  1904,  Price  wrote  to  the  defend- 
ant as  follows :  "  Upon  receipt  from  you  of  a  settlement  of  your 
account,  I  will  deed  back  to  you  the  property  which  you  have  this 
day  deeded  to  me,  or  if  I  have  disposed  of  same  I  will  give  you 
credit  on  ^  for  such  amount  as  I  receive  for  the  equity."  The 
whole  matter  was  adjusted  as  an  indebtedness  before  this  indict- 
ment was  found.  It  w»as  treated  by  Price  as  a  simple  indebtedness, 
and  no  suggestion  that  the  transaction  involved  criminal  responsibility 
was  made. 
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This  aspect  of  the  case  was  not  put  before  the  jury,  as  we  think 
should  have  been  done.  In  view  of  the  circunistances  disclosed 
we  are  of  the  opinion  that  the  defendant  was  entitled  to  an  instruc- 
tion to  the  jury  which  was  requested,  but  which  the  court  refused 
to  give,  namely,  that  "  the  conduct  of  the  defendant  towards  the 
complainant,  and  his  act  immediately  prior  and  subsequent  to  the 
transaction  had  on  the  29th  day  of  July,  1904,  are  circumstances 
which  must  be  taken  into  consideration  in  determining  the  good 
faith  of  the  defendant  and  his  lack  of  criminal  intent.-'  To  refuse 
that  instruction,  we  think,  was  error.  It  is  contended  on  behalf  of 
the  appellant  that  the  alleged  larceny  was  not  committed  in  the 
city  of  New  York.  The  defendant  testified  that  the  goods  were 
sent  to  him  by  express  and  delivered  to  him  at  Boston,  and  hence 
argues  that  if  a  crime  were  committed,  it  was  at  Boston,  and  not 
within  the  jurisdiction  of  the  courts  of  this  State,  but  Sloman  tes- 
tified that  the  jewelry  was  actually  delivered  t<^  the  appellant  at 
Lindenboru's  oflSce  in  the  city  of  New  York.  The  question  of  juris- 
diction cannot  be  raised  on  this  conflicting  evidence. 

Other  and  by  no  means  trivial  grounds  for  setting  aside  this  judg- 
ment are  urged  by  the  appellant,  but  we  consider  it  unnecessary  to 
pass  upon  them.  Suffice  it  to  say  that  under  the  circumstances  of 
this  case  and  its  peculiar  facts,  we  tliink  the  defendant  should  have 
a  new  trial  in  furtherance  of  justice. 

Judgment  reversed  and  a  new  trial  ordered. 

O'Brien,  P.  J.,  MoEauohlin,  Laughlin  and  Houghton,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered.     Order  filed. 
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In  the  Matter  of  the  General  Assignment  of  Geoege  W.  Venablk 
and  Moses  J.  Heyman  to  Bobeet  J.  Deak  for  the  Benefit  of 
Creditors. 

Thomas  Jannbv  and  Westebn  National  Bank,  Appellants ;  Mart 
A.  Eaelt,  as  Execntrix,  etc.,  of  John  Eaely,  Deceased,  and 
Mabt  G.  I)ean,  as  Administratrix,  etc.,  of  Kobebt  J.  Dean, 
Deceased,  Respondents. 

First  Department,  Marcb  9,  1906. 

Seference  to  take  accounts  of  assignee  for  benefit  of  creditors— report 
filed  after  death  of  assignee  should  be  returned  to  referee  —  election  of 
administratrix  and  sureties  of  assignee  to  end  reference 

A  report  of.  a  referee  appointed  to  take  and  state  the  accounts  of  an  assignee 
for  the  benefit  of  creditors,  which  is  filed  after  the  death  of  the  assignee,  is  a 
nullity  and  should  be  returned  to  the  referee  to  enable  him  to  proceed  with 
the  reference  on  the  substitution  of  the  administratrix  of  the  assignee,  as 
required  by  section  10  of  the  General  Assignment  Act. 

But  such  administratrix  or  the  sureties  of  a  deceased  assignee,  parties  to  the 
proceeding,  may  avail  themselves  of  section  1019  of  the  Code  of  Civil  Pro- 
cedure and  elect  to  end  the  reference,  on  the  ground  that  the  referee's  report 
was  not  filed  or  delivered  to  the  attorneys  of  one  of  the  parties  within  sixty 
oays  from  the  time  the  case  was  finally  submitted. 

When  noticQ  of  such  election  to  end  the  reference  is  served,  the  court  should 
refuse  to  reopen  the  reference  or  direct  a  further  hearing  before  the  same 
referee. 

Appeal  by  Thomas  Janney  and  another  from  an  order  of  the 
Supreme  Conrt,  made  at  the  New  York  Special  Term  and  entered 
in  the  office  of  tlie  clerk  of  the  county  of  New  York  on  the  12th 
day  of  December,  1905,  denying  a  motion  that  the  report  of  a 
referee  be  returned  to  the  referee,  and  the  reference  continued,  and 
that  the  hearing  therein  be  resumed. 

Abram  I.  Elkus^  for  the  appellants. 

Louia  MarshaUy  for  the  respondent  executrix. 

John  Yard^  for  the  respondent  Mary  G,  Dean,  as  administratrix 
of  Sobert  J.  Dean,  deceased. 
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Ingraham,  J. : 

It  appears  that  George  W.  Venable  and  Moses  J.  Heyman  made 
a  joint  assignment  to  one  Robert  J.  Dean  for  the  benefit  of  credit- 
ors ;  that  the  assignee  proceeded  with  his  trust  and  that  subsequently 
proceedings  were  commenced  to  compel  the  assignee  to  account. 
In  that  proceeding  a  referee  was  appointed  to  take  and  state  the 
accounts  of  the  assignee.  These  hearings  proceeded  before  the 
referee  from  November  21,  1899,  to  December  1,  1900,  when  the 
proceeding  was  submitted  to  the  referee  for  determination.  The 
referee  completed  his  report  and  his  opinion  upon''  the  questions 
submitted  to  him  on  June  6, 1902.  On  November  11, 1903,  Robert 
J.  Dean  (assignee)  died  and  on  Decembei*  2, 1903,  the  referee  deliv- 
ered his  report  to  certain  of  tlie  creditors,  and  the  same  was  on 
Jannary  28,  1904,  filed  in  the  office  of  the  clerk  of  the  county  of 
New  York.  After  the  referee's  report  was  filed  letters  of  adminis- 
tration on  the  estate  of  the  assignee  were  issued  and  the  proceeding 
revived,  the  administratrix  being  substituted  in  place  of  the  assignee. 
Notice  of  the  filing  of  the  report  was  subsequently  given  to  the 
administratrix  and  others  who  had  appeared,  when  the  administra- 
trix filed  an  exception  to  the  report  upon  the  ground  that  the  same 
was  void  because  filed  after  the  death  of  the  assignee.  An  applica- 
tion to  confirm  the  report  having  been  made  at  the  Special  Term, 
it  was  denied  upon  the  ground  that  the  proceeding  abated  by  the 
death  of  the  assignee  and  this  order  was  affirmed  by  this  court  (104 
App.  Div.  531).  It  was  there  held  that  the  proceeding  was  sus- 
pended until  it  was  continued  by  or  against  the  representative  of  the 
deceased  assignee,  or  his  successor  in  interest,  and  that  the  referee, 
therefore,  had  no  power  to  make  and  file  a  report  against  the  original 
party  who  had  died,  and  that  the  report  filed  after  the  death  of  the 
assignee  was  invalid.  The  position,  therefore,  at  the  time  of  the  death 
of  the  assignee  was  that  the  proceeding  had  been  tried  before  the  ref- 
eree and  had  been  submitted  to  him  for  determination.  Before  he 
determined  it,  however,  t}ie  assignee  died,  and  the  proceeding  was 
then  suspended  until  it  was  revived  by  the  substitution  of  the  per- 
sonal representatives  of  the  assignee.  The  report  being  a  nullity, 
the  question  is  now  before  the  referee  undisposed  of,  as  if  no  report 
had  been  made.  No  order  would  seem  to  be  necessary  to  enable  the 
referee  to  proceed  with  the  reference.     The  report  being  a  nullity, 
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it  has  no  business  upon  the  files  of  the  court ;  and  it  would  seem  to 
follow  that  the  opinion  of  the  referee,  the  minutes  of  the  hearing 
and  other  papers  filed  by  the  referee  are  also  not  properly  on  the 
files  of  the  court ;  and  there  would  seem,  therefore,  to  be  no  rea- 
sonable objection  to  allowing  the  party  who  filed  them  to  withdraw 
them  from  the  tiles.  All  of  the  proceedings  prior  to  the  death  of 
the  assignee,  which  included  the  submission  of  the  case  to  the  ref- 
eree, were  not  invalidated  either  under  the  general  provisions  of 
the  Code  of  Civil  Procedure  or  under  the  General  Assignment 
Act  (Laws  of  1877,  chap.  466,  as  amd.  by  Laws  of  1878,  chap. 
318).  Section  10  of  that  act  provides  that  "  In  case  an  assignee 
shall  die  during  the  pendency  of  any  proceeding  under  this  act,  or 
at  any  time  subsequent  to  the  filing  of  any  bond  required  herein, 
his  personal  representative  or  successor  in  office,  or  both,  may  he 
brought  in  and  substituted  in  such  proceeding  on  such  notice 
(of  not  less  than  eight  days),  as  the  county  judge  may  direct  to 
be  given ;  and  any  decree  made  thereafter  shall  bind  the  parties 
thus  substituted  as  well  as  the  property  of  sucli  deceased  assignee." 
We  held  upon  tlie  former  appeal  that  the  proceedings  before  the 
referee  were  regular  and  valid  up  to  the  time  of  his  making  a  report, 
and  the  position  of  the  reference,  unless  it  has  been  terminated, 
is  that  the  case  is  before  the  referee  for  deterniination. 

The  notice  of  motion  also  asks  that  the  reference  should  be  con- 
tinued and  the  hearing  therein  be  resumed,  and  the  reference  pro- 
ceed according  to  law  as  if  no  referee's  report  had  been  delivered 
and  filed.  In  answer  certain  creditors  presented  to  the  court  an 
afiidavit  from  wluch  it  appears  that  on  May  20,  1905,  after  an 
administratrix  of  Dean  had  been  substituted,  she  serv^  a  notice 
upon  the  attorneys  for  the  respective  parties  who  had  appeared  in 
the  proceeding  that  she  "  elects  to  and  does  end  the  reference  here- 
tofore ordered  herein  to  Stephen  H.  Keating,  Esq.,"  and  a  similar 
notice  was  served  by  the  attorneys  for  Mary  A.  Early  as  execntrix 
of  the  last  will  and  testament  of  John  Early,  deceased,  who  was  a 
surety  upon  the  bond  of  the  assignee  and  a  party  to  the  proceeding. 
This  riotice  was  served  under  section  1019  of  the  Code,  which  provides 
that  a  referee's  written  report  must  be  either  filed  with  the  clerk, 
or  delivered  to  the  attorney  for  one  of  the  parties,  within  sixty  days 
from  the  time  when  the  cause  or  matter  is  finally  submitted ;  other- 
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wise  either  party  may,  before  it  is  filed  or  delivered,  serve  a  notice 
upon  the  attorney  for  the  adverse  party  that  he  elects  to  end  the 
reference.  I  think  this  provision  applies  to  this  reference.  Sec- 
tion 20  of  the  General  Assignment  Act  (as  amd.  by  Laws  of  1878, 
chap.  318)  provides  for  an  accounthig  by  the  assignee.  By  subdi- 
vision 9  of  that  section  the  court  has  power  "  to  exercise  such  other 
or  further  powers  in  respect  to  the  proceedings  and  the  account- 
ing therein  as  a  surrogate  may  by  law  exercise  in  reference  to  an 
accounting  by  an  executor  or  administrator."  By  section  20  of  the 
act  the  court  may,  in  its  discretion,  order  a  trial  before  a  referee  of 
any  disputed  claim  or  matter  arising  under  the  provisions  of  the 
act.  Section  2546  of  the  Code,  which  autliorizes  a  surrogiite  to 
appoint  a  referee  to  examine  an  account  rendered  and  to  hear  and 
determine  all  questions  arising  upon  the  settlement  of  such  an 
account  which  the  surrogate  has  power  to  determine,  makes  appli- 
cable the  provisions  of  the  Code  of  Civil  Procedure  applicable  to  a 
reference  by  the  Supreme  Court. 

Section  1019  of  the  Code  provides  that  "  Upon  the  trial  by  a 
referee  of  an  issue  of  fact  or  an  issue  of  law,  or  where  a  reference 
is  made  as  prescribed  in  section  one  thousand  and  fifteen  of  tliisact, 
his  written  report  must  be  either  filed  with  the  clerk  or  delivered  to 
the  attorney  for  one  of  the  parties  within  sixty  days  from  the  time 
when  the  cause  or  matter  is  finally  submitted,  otherwise  either  party 
may,  before  it  is  filed  or  delivered,  serve  a  notice  upon  the  attorney 
for  the  adverse  party  that  he  elects  to  end  the  reference.  In  such 
a  case  the  action  must  thenceforth  proceed  as  if  the  reference  had 
not  been  directed."  Section  1015  provides  that  "  The  court  may 
likewise  of  its  own  motion  or  upon  the  application  of  either  party, 
without  the  consent  of  the  other,  direct  a  reference  to  take  an 
account  and  report  to  the  court  thereon,  either  with  or  without  the 
testimony,  after  interlocutory  or  final  judgment  or  where  it  is  neces- 
sary to  do  so  for  the  information  of  the  court,  and  also  to  determine 
and  report  upon  a  question  of  fact  arising  in  any  stage  of  the  action, 
upon  a  motion  or  otherwise,  except  upon  the  pleadings."  These 
sections  authorize  the  court  in  which  an  action  or  proceeding  is 
pending  to  direct  a  reference  to  take  an  account  where  it  is  neces- 
sary to  do  so  for  the  information  of  the  ccjrt.  The  accounting  in 
this  proceeding  was  within  the  provisions  of  these  sections.     It  was 
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to  take  and  settle  the  account  of  the  assignee  for  the  information 
of  the  court  in  distributing  the  assigned  estate,  and  by  subdivision  9 
of  section  20  of  the  General  Assignment  Act,  and  section  2546  of 
the  Code,  the  provisions  of  the  Code  of  Civil  Procedure  applicable 
to  a  reference  in  the  Supreme  Court  are  made  applicable  to  such  a 
reference.  The  proceeding  was  in  the  Supreme  Court  and  I  can  see 
no  reason  why  tliese  two  sections  should  not  apply  to  such  an 
accounting,  the  clear  intent  being  to  insure  the  prompt  disposition 
of  proceedings  by  a  referee.  It  is  as  essential  that  an  assignee's 
accounting  should  be  properly  settled  as  the  trial  of  the  issues  in  an 
action. 

The  case  of  Bennett  v.  Pittman  (48  Hun,  612)  does  not  apply. 
In  that  case  there  was  a  reference  to  take  proof  of  facts  in  a  pro- 
ceeding to  compel  an  attorney  to  pay  over  money  to  his  client.  Mr. 
Justice  Babtlktt,  in  delivering  the  opinion  of  the  court  in  that 
ease,  says  :  "  If  the  referee  had  been  directed  to  try  an  issue  of  law 
or  an  issue  of  fact  or  to  take  an  account  or  to  determine  and  report 
upon  a  question  of  fact  in  an  action,  the  conclusion  of  the  learned 
judge  below  would  have  been  correct,  for  section  1019  of  the  Code 
of  Civil  Procedure  permits  a  reference  to  be  terminated  in  any  of 
these  cases  where  the  report  is  not  filed  or  delivered  within  sixty 
days  from  the  time  when  the  case  or  matter  is  finally  submitted. 
But  a  reference  to  take  proof  in  a  special  proceeding  to  compel  an 
attorney  to  pay  over  money  does  not  fall  within  the  scope  of  this 
'section  and  is  not  terminable  in  the  manner  therein  prescribed." 

Without  passing  upon  the  other  questions  presented,  I  think  that 
the  reference  was  terminated  by  the  notice  served,  and  that  the 
court  below  was  correct  in  refusing  to  reopen  it  and  direct  further 
proceedings  before  the  referee. 

It  follows  that  the  order  appealed  from  must  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 

O'Brien,  P.  J.,  Patterson,  Laughlin  and  Clarke,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.  Order 
filed. 
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Adelaide   Clibford,  Respondent,   v.  Denver  and  Rio  Grande 
Railroad  Company,  Appellant. 

First  Department,  March  9,  1906. 

Evidence  —  privilege  of  communications  to  physician  not  waived  by 
taking  deposition  of  such  physician  —  privilege  of  physician  can  only 
be  waived  in  open  court  or  by  stipulation. 

Though  the  plaintiff  in  an  action  for  damages  for  personal  injuries  has  taken  the 
deposition  of  a  physician  who  examined  her,  it  does  not  constitute  a  waiver  of 
the  privilege  secured  to  such  communications,  and  when  such  deposition  is  not 
offered  in  evidence  by  the  plaintiff  it  is  error  to  allow  the  defendant  to  introduce 
it  over  the  objection  of  the  plaintiff. 

As  section  834  of  the  Ctxie  of  Civil  Procedure  now  stands  such  privilege  can  only 
be  waived  in  open  court  or  by  stipulation  before  trial. 

By  virtue  of  section  911  of  the  Code  of  Civil  Procedure  the  competency  of  the 
evidence  in  such  deposition  does* not  arise  until  the  trial. 

McLaughlin  and  Lauoulin,  JJ.,  dissented,  with  opinion. 

Appeal  by  tlie  defendant,  tlie  Denver  and  Rio  Grande  Railroad 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
plaintiff,  entered  in  the  office  of  tlie  clerk  of  tlie  county  of  New 
York  on  the  15th  day  of  June,  1905,  upon  the  verdict  of  a  jury  for 
$2,000,  and  also  from  an  order  bearing  date  the  12th  day  of  June, 
1905,  and  entered  in  said  clerk's  office,  denying  the  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Hush  Taggartj  for  the  appellant. 

David  May  J  for  the  respondent. 

Inoraham,  J. : 

The  plaintiff,  a  passenger  upon  the  defendant's  road,  was  injured 
on  leaving  the  train  at  Alamosa,  Col.  She  subsequently  went  to  a 
hospital  at  Grand  Junction,  Col.,  where  she  remained  four  or  five 
days,  and  while  there  was  attended  by  a  physician  in  his  professional 
capacity.  After  the  action  was  at  issue  a  commission  was  issued  on 
behalf  of  the  plaintiff  to  take  the  testimony  of  this  physician.  His 
testimony  was  taken  under  this  commission  and  the  deposition  was 
returned  to  the  clerk  of  the  county  of  New  York.  Upon  the  trial 
of  the  action  the  plaintiff  did  not  read  this  deposition,  but  after  the 
App.  Div.— Vol.  CXI.         33 
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plaintiff  rested  it  was  read  by  the  defendant.  The  physician  testi- 
fied that  he  iiad  resided  at  Grand  Junction,  Col. ;  that  his  occupa- 
tion was  physician  and  surgeon,  attaclied  to  St.  Mary's  Hospital,  in 
the  city  of  Grand  Junction ;  that  he  saw  the  plaintiff  on  the  28th  of 
September,  1902,  at  tlie  hospital ;  that  he  attended  the  plaintifi  for 
four  or  five  days.  He  was  then  asked :  "  If  in  answer  to  the  last 
interrogatory,  you  answer  yea,  please  state  whether  at  the  time  you 
so  attended  the  plaintiff,  you  made  any  examination  of  the  plaintiff. 
If  yea,  please  state  when,  and  what  such  examination  disclosed." 
The  plaintiff  object(Jd  to  this  question,  which  objection  was  sus- 
tained, and  the  defendant  read  other  questions  which  involved  the 
result  of  the  witness'  examination  of  the  plaintiff.  This  testimony 
was  all  objected  to,  the  objections  were  sustained  and  the  defend- 
ant excepted.  The  jury  found  a  verdict  for  the  plaintiff,  and  from 
the  judgment  entered  thereon  the  defendant  appeals. 

The  substantial  question  upon  this  appeal  is  based  upon  the 
exclusion  of  this  evidence,  defendant  claiming  that  the  plaintiff 
waived  her  privilege  under  sections  834  and  836  of  the  Code  of 
Civil  Procedure  by  causing  the  witness'  deposition  to  be  taken 
under  a  commission.  Section  834  of  the  Code  provides  that  "  A 
person  duly  authorized  to  practice  physic  or  surgery,  or  a  profes- 
sional or  registered  nurse,  shall  not  be  allowed  to  disclose  any  infor- 
mation which  he  acquired  in  attending  a  patient,  in  a  professional 
capacity,  and  which  was  necessary  to  enable  him  to  act  in  that 
capacity."  Section  836  provides  that "  The  last  three  sections  apply 
to  any  examination  of  a  person  as  a  witness  unless  the  provisions 
thereof  are  expressly  waived  upon  the  trial  or  examination  by  the 
peraon  confessing,  the  patient  or  the  client.  *  *  *  The  waivers 
herein  provided  for  must  be  made  in  open  court,  on  the  trial  of  the 
action  or  proceeding,  and  a  paper  executed  by  a  party  prior  to  the 
trial,  providing  for  such  waiver,  shall  be  insufficient  as  such  a 
waiver.  But  the  attorneys  for  the  respective  parties  may  prior  to 
the  trial  stipulate  for  such  waiver,  and  the  same  shall  be  sufficient 
therefor." 

The  question  as  to  the  competency  of  this  evidence  is  whether 
the  plaintiff  by  procuring  this  testimony  to  be  taken,  waived  the 
prohibition  contained  in  section  834  of  the  Code. 

The  provisions  of  section  834  of  the  Code  of  Civil  Procedure 
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prevent  a  physician  from  disclosing  any  information  which  he 
acquired  in  attending  a  patient  in  liis  professional  capacity,  and 
before  the  amendments  of  section  836  of  the  Code  in  1899  and  1904 
(Laws  of  1899,  chap,  53 ;  Laws  of  1904,  chap.  331)  took  effect  it 
had  been  Jield  that  after  information  of  a  privileged  character 
had  once  been  divulged  in  legal  proceedings  its  further  publica- 
tion could  not  be  suppressed  {McKiiiney  v.  Grand  St^  etc,^  R.  R. 
Co.j  104  N.  Y.  352),  and  that  where  a  party  who  had  been  attended 
by  two  physicians  in  their  professional  capacity  at  the  same  exami- 
nation, both  holding  professional  relations  to  him,  calls  one  of  them 
as  a  witness  in  his  own  behalf  in  an  action  in  which  the  party's  con- 
dition as  it  appeared  at  such  consultation  is  the  important  question, 
to  prove  what  took  place  or  what  the  witness  then  learned,  he 
thereby  waives  the  privilege  conferred  by  the  statute  and  loses  his 
right  to  object  to  the  testimony  of  the  other  physician  if  called 
by  the  opposite  party.  {Iforris  v.  N,  J^.,  0,  &  W,  R,  Co.^  148 
N.  Y.  88.)  Subsequently  the  Legislature,  to  regulate  the  waiver  of 
this  protection  to  a  patient  consulting  a  physician  given  by  section 
834  of  the  Code,  amended  section  836  of  the  Code  in  1899  by 
adding  the  provision,  *^  The  waivers  herein  provided  for  must  be 
made  in  open  court  on  the  trial  of  the  action  or  proceeding,  *  *  *. 
But  the  attorneys  for  the  respective  parties  may,  prior  to  the  trial, 
stipulate  for  such  waiver  and  the  same  shall  be  sufficient  therefor." 
By  this  amendment  two  methods  were  provided  by  which  this  pro- 
hibition could  be  waived.  The  first  was  a  waiver  in  open  court  at 
the  trial.  The  second,  by'  a  written  stipulation  signed  by  the 
attorneys  for  the  respective  parties  to  the  action  or  proceeding. 
This  provision  was  re-enacted  by  the  amendment  of  1904. 

There  was  no  written  stipulation  by  the  attorneys  for  the  parties 
in  this  action,  and  to  entitle  the  defendant  to  the  testimony  of  a 
physician  who  had  attended  the  plaintiflF  in  his  professional  capacity, 
as  to  any  information  which  he  acquired  in  such  attendance,  there 
must  be  a  waiver  in  open  court  upon  the  trial  of  the  action.  The 
record  discloses  no  such  waiver.  It  does  appear  that  the  plaintiff 
prior  to  the  trial  obtained  a  commission  to  examine  the  physician 
that  attended  her  at  the  hospital  at  Grand  Junction,  Col.,  and  in 
pursuance  of  that  commission  the  physician  was  examined.  It  cer- 
taiuly  cannot  be  said  that  this  proceeding  to  take  the  testimony  of 
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a  witness  by  commission  before  the  trial  was  a  proceeding  in  open 
court  on  the  trial  of  the  action.     After  the  testimony  of  this  physi- 
cian was  taken  under  a  commission  and  the  deposition  returned  to 
the  court,  the  plaintiff  was  not  bound  to  read  the  testimony  of  tko 
witness,  and  until  she  did  read  the  deposition  upon  the  trial  it  was 
not  testimony  in  the  action.     The  competency  of  testimony  taken, 
under  a  commission  is  to  be  determined  by  the  court  when  it  is 
read  upon  the  trial.     Section  911  of  the  Code  provides  that  "A. 
deposition  taken  and  returned  as  prescribed  in  this  article, f   *    *    * 
has  the  same  effect,  and  no  other,  as  the  oral  testimony  of  the  wit- 
ness would  have ;  and  an  objection  to  the  competency  or  credibility 
of  the  witness,  or  to  the  relevancy,  or  substantial  competency,  of  a 
.  question  put  to  him,  or  of  an  answer  given  by  him,  may  be  made, 
as  if  the  witness  was  then  personally  examined,  and  without  being* 
noted  upon  the  deposition."     The  question,  therefore,  as  to  the 
competency  of  the  witness  to  testify  as  to  any  information  acquired 
by  him  in  attending  the  plaintiff  was  to  be  determined  upon  the 
trial  when  either  party  offered  to  read  the  deposition  as  evidence. 
The  plaintiff  not  having  read  the  deposition,  when  the  defendant 
offered  to  read  it,  he  made  the  physician  his  witness,  and  the  com- 
petency of  the  witness  to  testify  was  to  be  determined  by  the  trial 
judge.     Nothing  that  the  plaintiff  had  done  before,  and  nothing 
tiiat  had  happened  in  the  course  of  the  action,  could  be  a  waiver  of 
the  right  to  prevent  a  disclosure  to  the  jury  of  the  facts  acquired  by 
this  physician  in  attending  the  plaintiff,  except  a  waiver  in  open 
court  or  a  written  stipulation  signed  bV  the  attorneys.     There  was 
no  such  written  stipulation,  and  the  plaintiff,  instead  of  waiving  the 
objection  upon  the  trial,  insisted  upon  it.     The  prohibition  being 
absolute,  unless  waived,  and  the  only  method  by  which  it  could 
be  waived,  namely,  a  waiver  in  open  court  upon  the  trial,  or  a  writ- 
ten stipulation  signed  by  the  attorneys,  not  appearing,  we  think  the 
court  was  right  in  determining  that  the  evidence  was  not  competent 
The  other  objection  taken  by  the  defendant  to  the  judgment  is 
also  untenable.     I  think  there  was  evidence  for  the  jury  as  to  the 
condition  of  the  plaintiff,  and  as  to  whether  that  physical  condition 
WHS  produced  by  the  injury,  and  that  this  question  does  not  require 
further  discussion. 

tCode  Civ.  Proc.  chap.  9,  tit.  8,  art.  2.— [Rep. 
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The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

O'Brikn,  p.  J.,  and  Clarke,  J.,  concurred ;  McLaughlin  and 
Lacghlin,  JJ.,  dissented. 

McLaughlin,  J.  (dissenting) : ' 

Tlie  plaintifiE  on  the  22d  of  September,  1902,  was  a  passenger  in 
one  of  the  defendant's  care,  and  in  going  from  it  to  the  depot, 
where  the  car  liad  stopped  for  the  purpose  of  permitting  lier  to  get 
off,  she  tripped  and  fell,  sustaining  injuries  which  she  alleges  were 
dne  to  the  negligence  of  the  defendant,  and  to  recover  damages 
therefor  slie  brought  this  action. 

Subsequent  to  the  accident  she  was  taken  to  a  hospital,  where 
she  was  attended  by  a  physician,  one  Dr.  Hanson.  After  issue  had 
been  joined  in  the  action,  upon  her  motion  a  commission  was  issued 
to  and  the  testimony  of  Dr.  Hanson  was  taken  upon  written  inter- 
rogatories. At  the  trial,  however,  the  commission  having  been 
returned,  the  plaintiff  did  not  read  the  deposition  or  any  part  of  it, 
and  after  she  had  rested  and  the  defendant  had  entered  upon  its 
proof  it  sought  to  rea<l  the  answers  of  the  doctor  to  the  direct  and 
cross  interrogatories,  but  the  same  were  excluded  upon  the  objec- 
tion of  plaintiff's  counsel.  The  objection  to  the  reading  of  such 
answers  by  the  defendant  was  substantially  ujion  the  ground  that 
they  would  disclose  information  acquired  by  the  doctor  while  attend- 
ing the  plaintiff  as  a  physician,  and  which  was  necessary  to  enable 
him  to  act  in  that  capacity,  and  that  the  plaintiff  had  not  waived 
her  privilege  of  having  such  information  kept  secret  under  sections 
834:  and  836  of  the  Code  of  Civil  Procedure.  The  defendant  duly 
excepted  to  the  ruling  of  the  court  excluding  these  answers. 

The  answers  sought  to  be  read  would  undoubtedly  have  disclosed 
information  acquired  by  the  physician  while  attending  the  plaintiff 
in  a  professional  capacity,  and  which  was  necessary  to  enable  him 
to  act  as  such,  and  the  ruling  was  right  in  excluding  them  (Code 
Civ.  Proc.  §  834)  unless  the  plaintiff  had  waived  her  privilege  of 
having  such  information  kept  secret.  (Code  Civ.  Proc.  §  836.) 
The  section  last  cited  provides  that  the  waiver  therein  provided  for 
must  be  "made  in  open  court  on  the  trial  of  the  action  or  proceed- 
ing."   The  appellant  contends  there  had  been  such  waiver. 
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I  am  of  the  opinion  that  this  contention  is  well  founded.  The 
application  for  the  issuance  of  the  coniniission  was  made  in  open 
court.  It  was  for  the  purpose  of  J:)rocnring  testimony  to  be  read 
upon  the  trial.  The  application  and  the  taking  of  tlie  depobition, 
within  the  meaning  of  section  836  of  the  Code  of  Civil  Procedure, 
were  part  of  the  trial  itself.  If  I  am  right  in  this,  then  there  had 
been  a  waiver  in  open  court  upon  the  trial  of  tlie  action.  The  plain- 
tiff, in  asking  for  the  issuance  of  the  commission,  consented  that  the 
information  acquired  by  the  physician  Avliile  attending  her  in  his 
professional  capacity,  and  which  was  necessary  to  enable  him  to  act 
in  that  capacity,  might  be  made  pubUc,  and  her  consent  liaving 
been  acted  upon  by  the  defendant,  she  was  thereafter  estopped  from 
claiming  the  privilege  which  the  statute  gave  her  to  have  such 
information  kept  secret.  It  was  upon  her  appHcation  that  the  depo- 
sition had  been  taken,  and  when  she  made  tlie  appHcation  she 
undoubtedly  supposed  that  his  deposition  would  be  in  her  favor. 
That,  however,  was  a  chance  which  she  took,  and  when  such  depo- 
sition had  been  taken,  because  it  was  not  in  her  favor,  she  could  not 
preclude  the  defendant  (it  having  been  put  to  the  trouble  and 
expense  of  obtaining  it)  from  reading  the  same  or  so  much  of  it  as 
it  desired,  provided  the  part  sought  to  be  read  was  not  subject  to 
the  objections  provided  for  in  section  911  of  the  Code  of  Civil 
Procedure. 

In  McKinney  v.  Grand  St,  etc.,  72.  E,  Co.  (104  N.  Y.  352)  it  was 
said  that  after  information  of  a  privileged  character  has  once  been 
divulged  in  legal  proceedings,  its  further  publication  cannot  be  sup- 
pressed. There,  defendant  called  as  a  witness  a  physician  and  pro- 
posed to  prove  by  him  the  extent  of  injuries  sustained  by  the  plain- 
tiff in  a  collision  upon  defendant's  railroad.  Upon  a  previous  trial 
of  the  same  action  the  same  witnesses  had  been  called  by  the  plain- 
tiff and  required  to  testify  fully  as  to  all  the  facts  bearing  upon  her 
physical  condition  as  affected  by  the  accident.  Upon  the  second 
trial,  however,  plaintiff  objected  to  the  proposed  evidence  on  the 
ground  that  the  information  acquired  by  the  physician  while  attend- 
ing plaintiff  was  privileged  and  could  not,  therefore,  be  admitted 
against  her  without  her  consent.  The  evidence  was  excluded,  and 
the  court,  on  appeal,  reversed  the  judgment,  and  in  doing  so  said : 
"The  patient  cannot  use  this  privilege  both  as  a  sword  and  a  shield 
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to  waive  wlien  it  enures  to  her  advantage,  and  wield  when  it  does 
not.  After  its  publication  no  further  injury  can  be  inflicted  upon 
the  rights  and.  interests  which  the  statute  was  intended  to  protect 
and  there  is  no  further  reason  for  its  enforcement.  The  nature 
of  the  information  is  of  s^ich  a  character  that  when  it  is  once 
divulged  in  legal  proceedings  it  cannot  be  again  hidden  or  con- 
cealed. It  is  then  open  to  the  consideration  of  the  entire  public 
and  the  privilege  of  forbidding  its  repetition  is  not  conferred  by 
the  statute.  The  consent  having  been  once  given  and  acted  upon, 
cannot  be  recalled,  and  the  patient  can  never  be  restored  to  the  con- 
dition which  the  statute,  from  motives  of  public  policy,  has  sought 
to  protect." 

This  case  was  cited  with  approval  and  followed  in  M&rria  v. 
N.  y.,  O.  (&  W.  B.  Co.  (148  N.  Y.  88),  where  the  court  held 
that  when  a  party  who  had  been  attended  by  two  physicians  in  their 
professional  capacity  at  the  same  examination  or  consultation,  both 
holding  professional  relations  to  him,  calls  one  of  them  as  a  witness 
in  his  own  behalf,  in  an  action  in  which  the  party's  condition  as  it 
appeared  at  such  consultation  is  the  important  question,  to  prove 
what  took  place  or  what  the  witness  then  learned,  he  thereby  waives 
the  privilege  conferred  by  the  statute  and  loses  his  right  to  object 
to  the  testimony  of  the  other  physician,  if  called  by  the  opposite 
party  to  testify  as  to  the  same  transaction. 

It  is  true  that  the  McKinney  case  was  decided  prior  to  the  enact- 
ment of  chapter  381  of  the  Laws  of  1891,  which  amended  section  836 
of  the  Code  of  Civil  Procedure,  by  providing  that  the  waiver  of  the 
privilege  must  be  made  "  upon  the  trial  or  examination  ;"  and  ths 
Morris  case,  prior  to  the  enactment  of  chapter  53  of  the  Laws  of 
1899,  which  further  amended  this  section  by  providing  that  sucli 
waiver  must  be  made  "in  open  court  on  the  trial  of  the  action  or 
proceeding,"  but  the  reasoning  in  both  of  them  is  just  as  applicable 
to  the  section  since  as  it  was  before  the  amendments  w^ere  made, 
when  their  purpose  is  considered  and  understood.  The  purpose  of 
tliese  amendments  was  to  protect  parties,  tlicir  representatives  and 
successors  from  waivers  which  might  have  been  obtained  through 
inadvertence  or  by  a  species  of  fraud  and  sharp  practice.  {Ilolden 
V.  Metropolitan  Life  Ins.  Co.,  105  N.  Y.  13.)  Both  of  the  amend- 
ments were  considered  in  Schlotterer  v.  Brooklyn  cfe  New  York 


Digitized  by 


Google 


520       Clifford  v.  Denver  &  Eio  Grande  BAiutoAD  Co. 

First  Department,  March,  1906.  [Vol.  111. 

Ferry  Co.  (89  App.  Div.  508).  There  action  was  bronght  to 
recover  damages  for  personal  injuries,  and  on  the  trial  4i  physician 
who  liad  treated  the  plaintiff  was  called  by  the  defendant  without 
objection  on  the  part  of  the  plaintiff,  whose  counsel  cross-examined 
him.  The  trial  resulted  in  a  nonsuit,  and  the  plaintiff  then  brought 
a  new  action  against  the  defendant  to  recover  for  the  same  cause  of 
action,  and  it  was  held  that  plaintiff  was  precluded  from  objecting 
that  the  physician  was  incompetent  to  testify.  Mr.  Justice  Jenks, 
in  delivering  the  opinion,  said :  "  The  letter  of  the  statute  does  not 
require  a  construction  which  is  opposed  to  the  reason  of  the  rule  as 
•  laid  down  in  McKinney^a  Case  {atipra).  The  purpose  of  the  statute 
is  to  cover  the  relation  of  physician  and  patient  with  the  cloak  of 
confidence.  But  the  purpose  is  to  save  the  patient  from  possible 
humiliation  or  distress,  not  to  enable  him  to  win  a  lawsuit.  Now, 
if  the  patient  once  permit  the  physician  to  testify,  there  is  no  longer 
any  reas6n  at  any  time  for  excluding  competent  testimony  under 
the  plea  of  public  policy.  If  the  patient  once  voluntarily  renounce 
the  protection  of  the  statute,  his  waiver  is  everlasting  and 
irrevocable." 

Under  the  foregoing  authorities,  as  well  as  upon  reason,  it  must 
be  held  that  the  plaintiff,  by  procuring  the  issuance  of  the  commis- 
sion and  the  taking  of  the  deposition  of  the  physician,  waived  the 
privilege  which  the  statute  gave  her ;  tliat  such  waiver  was  made 
in  open  court,  upon  the  trial  of  the  action,  within  the  meaning  of 
section  836  of  the  Code  of  Civil  Procedure. 

Another  question  is  raised  by  the  appellant,  which  is  that  the 
evidence  is  insufBcient  to  sustain  a  finding  that  the  serious  injuries 
of- which  the  plaintiff  complains  —  diaphragmatic  pleurisy  and  pro- 
lapsed ovary  —  were  caused  by  the  accident.  This  would  require 
consideration,  but  inasmuch  as  there  must  be  a  new  trial,  and  there 
may  be  more  evidence  bearing  upon  this  subject,  I  do  not  deem  it 
necessary  at  this  time  to  pass  upon  it. 

The  judgment  and  order  appealed  from,  therefore,  should  be 
reversed  and  a  new  trial  ordered,  with  costjs  to  appellant  to  abide 
event. 

Lauohlin,  J.,  concurred. 

Judgment  and  order  affirmed,  witli  costs.     Order  filed. 
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BfiRNABD  W.  Webel,  Appellant,  v,  Frank  A.  Kelly,  Respondent. 

First  Department,  March  9,  1906. 

Will  construed  —  devise  of  life  interest  with  icontingent  remainders 
over  —  when  life  tenant  cannot  compel  specific  performance  by  vendee 
of  contract  of  purchase. 

When  a  will  directs  the  executor  to  hold  specific  real  estate  in  trust  and  invest 
the  income  until  an  adopted  son  attains  the  age  of  twenty -one  years,  said  prop- 
erty not  to  be  sold  during  the  lifetime  of  said  adopted  son,  but  to  be  conveyed 
to  said  son  when  he  arrives  at  the  age  of  twetity-flve  years,  **  to  beheld  by  him 
as  follows:  In  case  of  my  said  adopted  son  departing  this  life  before  me  or  ♦  ♦  ♦ 
after  my  death  without  leaving  lawful  issue,  then  I  give  all  my  property,  real 
and  personal,  *  *  *  to  my  nephews  *  ♦  *  and  my  niece  ♦  *  ♦  and 
to  their  children,"  the  remainder  to  the  nephews  in  case  of  the  death  of  the 
adopted  son  is  made  part  of  the  trust,  and  said  adopted  son,  though  surviving 
the  age  of  twenty-five  years,  and  holding  under  a  conveyance  from  the  execu- 
tor, is  only  a  life  tenant  and  the  estate  is  charged  with  a  contingent  remainder 
to  his  issue,  if  any,  and  if  not,  then  with  remainders  to  said  nephews  and  niece 
or  their  children. 

Hence,  said  adopted  son  cannot  specific  illy  enforce  the  contract  of  a  third  person 
to  purchase  said  lands. 

Houghton  and  McLaughlin,  J  J.  (concurring  in  result  only):  The  will  should 
be  construed  to  give  the  plaintiff  absolute  title,  but  as  there  are  doubts  as  to 
this,  the  vendee  should  not  be  required  to  perform  specifically. 

Appeal  by  the  plaintiflF,  Bernard  W.  Webel,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  11th  day  of 
October,  1905,  upon  the  decision  of  the  court  rendered  after  a  trial 
at  the  New  York  Special  Term. 

William  IL  Klinker^  for  the  appellant. 

August  C.  Nanz^  for  the  respondent. 

Ingraham,  J*. : 

The  action  was  for  specific  performance  of  a  contract  for  the 
sale  of  real  property  hy  wliicli  tlie  plaintiff  agreed  to  sell  to  the 
defendant  a  certain  piece  of  property  in  Forty-third  street,  m  the 
city  of  New  York,  of  wliieli  property  Henry  Bernard  Webel  was 
seized  at  the  time  of  his  death.  He  left  a  last  will  and  testament 
in  which,  after  certain  bequests,  he  provided  :  "  All  the  balance  of 
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my  real  estate,  ifieluding  my  house  and  lot  No.  35  West  43rd 
6*-reet  (the  ]>roperty  in  question)  I  direct  my  executor  to  hold  in 
trust  and  which  I  specially  direct  shall  not  be  sold  during  the 
lifetime  of  my  said  adopted  son,  but  that  my  executor  collect  all 
the  rents,  issues  and  profits, thereof,  and  after  payment  of  taxes, 
assessments  and  other  necessary  expenses,  I  direct  t^ie  same  to  be 
invested  in  the  same  manner  and  the  interest  devoted  to  the  said 
purposes  a6  above  specified  and  payable  in  the  same  manner  in 
point  of  time  to  my  said  adopted  son  after  he  shall  arrive  at  tlie  age 
of  twenty-one  years  and  until  he  shall  arrive  at  the  age  of  twenty- 
five  years.  Next,  on  the  arrival  of  my  said  adopted  son  at  the  age 
of  twenty-five  years,  I  direct  my  said  executor  to  convey  all  my  real 
estate  I  may  so  own  unsold  and  all  securities  and  other  property 
moneys,  principal  and  interest  to  my  said  adopted  son^to  be  held  by 
him  as  follows : 

"  IV.  In  case  of  my  said  adopted  son  departing  this  life  before  me 
or  in  case  of  his  so  departing  this  life  after  my  death  without  leav- 
ing lawful  issue,  then  I  give  all  my  property,  real  and  personal  and 
of  every  kind  to  my  nephews  Louis  Webel,  Charles  Webel, 
and  my  niece  Caroline  Webel,  sons  and  daughter  of  my  deceased 
brother  Lewis,  to  be  owned  by  them  equally,  share  and  share  alike, 
and  to  their  children,  per  stirpes  and  not  per  capita,  and  in  case  of 
the  death  of  my  said  adopted  son  before  the  age  of  twenty-five 
years,  without  such  issue,  I  hereby  make  it  a  part  of  the  trust  that 
my  executor  shall  see  this  last  provision  of  my  will  carried  into 
effect,  and  convey  said  property  above  named  to  my  said  nephews 
and  niece." 

The  plaintiff  was  the  adopted  son  of  the  testator.  When  he 
arrived  at  the  age  of  twenty -five  years  the  executor  and  trustee  con- 
veyed the  property  to  the  plaintiff.  The  conveyance  recited  that 
it  was  by  virtue  of  the  power  and  authority  to  him  given  by  the 
foregoing  will,  and  conveys  the  estate  that  the  testator  had  at  the 
time  of  his  decease  and  the  estate  which  the  trustee  had  power  to 
convey  or  dispose  of.  The  estate  to  which  the  adopted  son  would 
be  entitled  under  this  clause  of  the  will  was  "  to  be  held  by  him 
as  follows;"  that  was,  in  case  of  his  departing  this  life  after  the 
death  of  the  testator,  witliout  leaving  lawful  issue,  the  property 
erty  was  to  go  to  the  testator's  nephews  and  niece.     There  was  no 
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general  devise  of  the  pi"o})erty  to  the  plaintiff.  His  sole  title  to  it 
was  through  a  conveyance  from  the  trustee,  under  the  direction  of 
the  will,  by  wliich  the  trustee  was  directed  to  convey  the  property 
to  tlie  plaintiff  upon  his  arrival  at  tlie  age  of  twenty -live  years,  to  be 
held  by  the  plaintiff  under  this  clause  of  the  will.  I  ain  inclined  to 
think  that  this  gave  to  tlie  plaintiff  a  Jife  estate  in  the  property, 
Mrith  remainder  to  his  issue.  The  trustee  made  provision  for  the 
support  of  the  plaintiff  prior  to  his  arrival  at  the  age  of  twenty-one 
years.  He  then  gives  to  the  plaintiff  the  total  income  of  the  prop- 
erty while  he  is  between  twenty-one  and  twenty-five  years  of  age. 
During  that  time  the  trustee  is  to  remain  in  possession  of  the  prop- 
erty, paying  to  the  plaintiff  the  income.  When  he  arrives  at  the  age 
of  twenty -five  years  provision  is  made  for  a  conveyance  of  the  prop- 
erty by  the  trustee  to  the  plaintiff,  ''  to  be  held  by  him  as  follows," 
and  then  comes  tlie  provision  that  if  the  plaintiff  should  die  before 
the  testator,  or  after  the  death  of  the  testator  without  lawful  issue, 
tiiere  should  be  a  remainder  over.  This  remainder  over  is  to  happen 
in  the  event  of  the  death  of  the  plaintiff  after  the  testator's  death, 
and  is  not  limited  to  his  dying  before  he  reaches  the  age  of  twent}'- 
five  years,  as  by  the  3d  clause  the  plaintiff  w^ould  have  no  title 
to  the  property  until  he  arrived  at  the  age  of  twenty-five  years, 
and  the  property  so  to  be  conveyed  was  thereafter  to  be  held  by  the 
plaintiff  as  provided  for  in  the  4th  clause  of  the  will. 

The  evident  intent  of  tlie  testator  was  to  provide  that  this  prop- 
erty should  go  to  his  adopted  son,  the  plaintiff,  and  his  children ; 
but  if  he  left  no  children,  then  the  property  should  go  to  his 
nephews  and  niece.  I  think,  reading  the  3d  and  4th  clauses 
together,  that.the  plaintiff  took  a  life  estate  in  the  property  with  a 
remainder  over  to  his  issue;  but  in  the  event  that  he  died  without 
issue,  there  was  a  limitation  over  by  way  of  executory  devise  to  his 
nephews  and  niece ;  that  this  was  not  dependent  uiK)n  the  plaintiffs 
dying  without  issue  prior  to  his  arriving  at  the  age  of  twenty-five 
years,  for  such  a  contingency  is  provided  for  in  the  same  clause 
of  the  will,  as,  in  that  event,  namely,  the  death  of  the  plaintiff 
before  arriving  at  the  age  of  twenty-five  yeari^,  the  testator  directs 
that  his  executor  shall  enforce  the  provision  and  convey  the  prop- 
erty to  his  nephews  and  niece.  This  intention  is  strengthened  by 
the  provision  in  the  3d  clause  of  the  will  that  the  property  should 


Digitized  by 


Google 


524  .  Webel  v.  Kelly. 


First  Depiirtment,  March,  1906.  [Vol.  111. 

not  be  sold  during  the  life  of  the  plaintiff.  It  can  be  effectuated  by 
holding  that  the  plaintiff  took  a  life  estate  in  the  property  only. 

This  construction  of  the  will  is  sustained  by  Vanderzee  v.  Slinger" 
laiid  (103  N.  T.  47).  In  that  case  the  testator's  son  Cornelius 
entered  into  possession  of  the  property  under  an  express  devise 
thereof  contained  in  the  will  of  the  testator.  By  that  will  the  tes- 
tator provided  that  all  of  his  real  estate  "I  devise  to  my  son  Cor- 
nelius, subject  to  the  proviso  hereinafter  contained."  The  will 
then  made  certain  charges  upon  the  property,  consisting  of  annui- 
ties to  his  wife,  daughters  and  grandchildren,  and  then  provided : 
"  In  conclusion,  my  will  is  that  if  my  son  Cornelius  dies  without 
issue,  that  then  the  estate  herein  devised  to  him* shall  go  to  my 
grandchildren  hereinafter  named."  It  was  held  that  this  clause 
referred  to  the  death  of  his  son  Cornelius  after  the  death  of  the  tes- 
tator ;  that  in  that  event,  on  the  death  of  the  testator  the  grand- 
children took  a  contingent  interest  under  the  will  by  way  of  execu- 
tory devise  whicli,  on  the  death  of  Cornelius  without  issue,  was 
converted  into  a  fee  in  them,  thereby  displacing  and  subverting  the 
conditional  fee  before  that  time  vested  in  Cornelius. 

I  think,  therefore,  that  the  plaintiff  could  not  give  a  good  title  to 
the  property,  and  that  the  judgment  should  be  affirmed,  with  costs. 

O'Brien,  P.  J.,  and  Claeke,  J.,  concurred. 

Houghton,  J.  (concurring) : 

I  am  of  the  opinion  that  the  plaintiff  has  an  absolute  title  to  the 
premises  in  controversy. 

He  was  thirteen  years  of  age  when  his  adopted  father  made  the 
will  in  question.  The  dominant  idea  running  through  the  will  is 
that  the  plaintiff  should  be  cared  for  by  the  executor  named  until 
he  should  arrive  at  the  age  of  twenty-five  j^ears,  and  that  if  he  died 
prior  to  that  time  without  issue,  then  that  the  property  should  go 
elsewhere. 

The  will  is  inartificially  drawn  and  words  are  used  quite  regard- 
,le8S  of  tlieir  meaning.  It  is  true  that  it  provides  that  the  premises 
No.  35  West  Forty-third  street  shall  not  be  sold  during  the  lifetime 
of  the  plaintiff,  but  following  tliat  provision  and  in  a  new  sentence 
beginning  "Next,"  it  is  provided  that  '*  on  the  arrival  of  my  said 
adopted  son  at  the  age  of  twenty-five  years,  I  direct  my  said  execu- 
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tor  to  convey  all  my  real  estate  I  may  so  own  unsold,  and  all  80carir 
ties  and  other  property,  moneys,  principal  and  interest,  to  my  said 
adopted  son,  to  be  held  by  him  as  follows."  Little  significance,  it 
seems  to  me,  should  bo  given  to  the  words  "  to  be  held  by  him  as 
follows,"  for  nothing  follows  as  to  the  manner  in  whicli  he  shall 
hold,  but  only  a  further  clause  of  the  will,  denominated  "Fourth." 
The  direction  to  the  executor  to  convey  of  course  is  equivalent- to 
an  absolute  devise  of  the  real  estate  and  gift  of  securities.  In  the 
^4th  clause  it  is  provided  that  in  case  the  plaintiff  shall  die  before 
the  testator's  death,  "or  in  case  of  his  so  departing  this  life  after  my 
death,  witliout  leaving  lawful  issue,",  then  all  real  and  personal  prop- 
erty is  given  over  to  tiie  children  of  a  deceased  brother.  But  directly 
following  the  statement  that  they  shall  So  take  per  stirpes,  and  not 
per  capita,  is  the  language,  "  and  in  case  of  the  death  of  my  said 
adopted  son  before  the  age  of  twejity-five  years,  without  such  issue, 
I  hereby-  make  it  a  part  of  the  trust  that  my  executor  shall  see  this 
last  provision  of  my  will  carried  into  effect  and  convey  said  prop- 
erty above  named  to  my  said  nephews  and  niece."  This  language 
indicates  that  the  testator  meant  that  the  property  should  so  pass  to 
his  nephews  and  niece  in  case  the  plaintiff  should  die  without  issue 
before  he  arrived  at  the  age  of  twenty-live  yeare,  and  meant  nothing 
more.  The  language  last  quoted  is  the  last  used  by  the  testator  on 
that  subject,  and  is  in  accordance  with  the  last  provision  of  the  3d 
paragraph  of  the  will. 

It  seems  to  me,  too,  that  considerable  significance  should  be  given 
to  the  direction  to  the  executor  to  "convey"  to  the  nephews  and 
niece.  The  executor  was  commanded  to  look  after  the  property 
and  pay  the  income  to  the  plaintiff  until  he  should  arrive  at  the  age 
of  fwenty-five  years.  The  testator  assumed  that  his  executor,  whom 
he  also  made  testamentary  guardian  of  the  plaintiff,  would  live 
until  that  time  arrived  ;  but  it  is  quite  improbable  that  he  also  con- 
sidered that  his  executor  would  outlive  the  plaintiff,  and  so  be  able 
to  know  whether  he  died  without  issue  and  thereby  be  in  position 
to  convey  the  real  property  to  the  substituted  devisees,  and  turn 
over  to  them  the  personal  property  which  had  originally  come  to 
his  hands. 

The  construction  to  be  given  to  the  will  involves  the  title  to  the 
entire  estate  as  well  as  to  the  premises  in  question,  and  neither  the 
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executor  of  the  will  nor  tlie  substituted  legatees  are  parties  hereto. 
It  would  be  much  more  satisfactory  to  construe  the  will  in  a  direct 
proceeding  for  that  purpose,  in  whicli  all  persons  interested  should 
be  made  parties  and  be  heard  as  to  their  respective  rights. 

However,  I  agree  that  there  is  a  doubt  concerning  the  plaintiffs 
title,  and  that  the  defendant  ought  not  to  be  compelled  to  specifi- 
cally perform,  and,  therefore,  concur  in  an  affirmance  of  the 
judgment. 

MoLaughliIt,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


Godfrey  Goldmark,  Respondent,  v.  U.  S.  ELEOTRO-GALVANiziua 
Company,  Appellant, 

First  Department,  March  9,  1906. 

Deposition  —  examination  of  officer  of  corporation— Code  of  Civil  Pro- 
cedure, §g  870,  872,  873,  and  rule  82  construed  —  matters  not  a  defenoe 
to  such  application  —  laches  no  bar. 

Section  870  of  the  Code  of  Civil  Procedure,  as  amended  by  Laws  of  1904,  chapter 
696,  allows  a  party  to  an  action  to  take  the  deposition  of  any  party  to  such 
action  during  as  well  as  before  trial. 

Rule  82  of  the  (Jencral  Rules  of  Practice  in  requiring  the  applicant  to  show,  in 
conformity  with  subdivision  4  of  section  872  of  the  Code  of  Civil  Procedure, 
that  the  examination  of  the  party  U  "material  and  necessary/'  is  designed  to 
prevent  an  abuse  of  such  examination  by  using  it  for  ulterior  or  improper 
purposes. 

Code  of  Civil  Procedure,  sections  870,  872,  873.  and  court  rule  82  construed. 

When  an  applicant  has  complied  with  the  above  sections  of  the  Code  and -with 
said  rule,  it  is  no  answer  to  his  application  to  show  that  he  can  subpcena  the 
witness  sought  to  be  examined,  or  that  the  witness  or  defendant  will  stipulate 
to  appear  at  trial,  or  that  the  evidence  sought  can  be  obttiinud  through  other 
persons. 

On  such  application  there  can  be  no  question  of  laches,  as  by  the  amendment  to 
section  870  of  the  Code  of  (>i  vil  Procedure  such  examination  can  be  had  during 
trial. 

Appeal  by  the  defendant,  the  IT.  S.  Electro-Galvanizing  Cora- 
pany,  from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
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New  York  on  the  30tli  day  of  January,  1906,  denying  the  defend- 
ant's motion  to  vacate  an  order  for  the  examination-  before  trial  of 
the  president  of  the  defendant  company. 

David  Gerher,  for  the  appellant. 

Theodore  Z.  Frothingham^  for  the  respondent. 

Inobaham,  J. : 

This  action  was  to  recover  commissions  earned  by  the  plaintiff 
under  an  agreement  with  the  defendant,  a  foreign  corporation,  with 
a  place  of  business  in  the  county  of  Kings,  in  the  city  of  New  York. 
The  action  is  at  issue  and  on  tlie  calendar  ready  for  trial.  On 
January  10,  1906,  the  plaintiff  presented  an  affidavit  to  a  justice 
of  the  Supreme  Court,  and  upon  tliat  affidavit  an  order  was  granted 
requiring  the  president  of  the  defendant  to  appear  and  be  examined 
pursuant  to  section  873  of  the  Code  of  Civil  Procedure,  and  to  pro- 
duce certain  books  of  the  corporation  for  use  upon  the  oral  exami- 
nation. The  defendant  moved  to  vacate  this  order.  This  motion 
was  denied,  and  the  defendant  appeals. 

Prior  to  May  9, 1904,  section  870  of  the  Code  of  Civil  Procedure 
gave  to  a  party  to  an  action  pending  in  a  court  of  record,  other 
than  the  courts  therein  excepted,  the  right  to  take  the  deposition  of 
any  party  to  the  action  "  at  any  time  before  the  trial."  (See  T-aws 
of  1878,  chap.  .299.)  By  cliapter  6;)a  of  the  Laws  of  1904  this 
section  of  the  Code  w^as  amended  by  giving  a  party  the  right  to 
take  such  a  deposition  during  as  well  as  before  the  trial.  So  that, 
as  the  provision  now  stands,  any  party  to  the  action  has  tlie  right  to 
take  the  deposition  of  a  party  at  any  time  before  or  during  the 
trial.  Section  872  of  the  Code  provides  that,  if  the  action  is 
pending  in  the  Supreme  Court,  a  person  desiring  to  take  such  a 
deposition  must  present  to  a  justice  of  the  Supreme  Court,  or  to 
a  county  judge,  an  affidavit  setting  forth  the  names  and  residences 
of  all  the  parties  to  the  action,  whether  or  not  they  have  appeared, 
with  the  name  and  the  residence  or  office  address  of  the  attorney, 
the  nature  of  the  action,  and  the  substance  of  the  judgment 
demanded,  and  if  a  defense  has  been  interposed,  the  nature  of  the 
defense^  the  name  and  residence  of  the  person  to  be  examined, 
and  that  the  testimony  of  such  pei*son  is  material  and  necessary 
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for  the  party  making  such  application,  or  for  the  proeecntion  or 
defense  of  such  action ;  and  that  if  the  party  sought  to  be  exam- 
ined is  a  corporation,  the  affidavit  shall  state  the  names  of  the  offi- 
cers or  directors  thereof,  or  any  of  them  whose  testimony  is  neeeo- 
sary  and  material,  or  the  books  and  papers  as  to  the  contents  of 
which  an  examination  or  inspection  is  desired,  and  that  the  order 
to  be  made  in  respect  thereto  shall  direct  the  examination  of  snch 
persons  and  the  production  of  such  books  and  papers.  Section  873 
provides  that  the  judge  to  whom  such  an  affidavit  is  presented 
must  grant  an  order  for  the  examination. 

Rule  82  of  the  General  Rules  of  Practice  provides  that  the  affi- 
davit shall  specify  the  facts  and  circumstances  which  show,  in  con- 
formity with  subdivision  4  of  section  872  of  the  Code,  that  the 
examination  of  the  person  is  material  and  necessary.  Tlie  appel- 
lant does  not  pretend  that  the  affidavit  upon  which  the  order  in  this 
case  was  granted  does  not  ^comply  with  section  872  of  the  Code 
and  rule  82  of  the  General  Rules  of  Practice,  but  it  presented  to  the 
court  below  and  to  us  on  this  appeal  various  reasons  why  the 
deposition  should  not  be  taken,  and  we  think  it  proper  to  again 
state  the  rules  which  govern  applications  of  this  kind.  The  rule 
that  the  affidavit  must  state  the  facts  and  circumstances  to  show 
that  the  deposition  of  the  proposed  witness  is  material  and  necessary 
to  the  party  making  the  application,  is  intended  to  prevent  an  abuse 
of  the  permission  to  examine  an  adverse  party,  so  that  a  party  to 
an  action  will  not  be  allowed  to  examine  his  opponents  for  an 
ulterior  or  improper  purpose. 

Xt  is  tiot  an  answer  to  such  an  application  to  say  that  the  party 
making  the  application  can  subpoena  the  witness  sought  to  be  exam- 
ined on  the  trial.  Nor  is  a  stipulation  by  a  witness  or  a  defendant 
that  such  a  witness  or  defendant  would  appear  for  trial  an  answer 
to  such  an  application.  The  Code  expressly  provides  that  the 
deposition  is  to  be  taken  either  before  or  during  the  trial.  The 
object  is  to  obtain  testimony  of  an  adverse  party  before  the  trial  so 
that  it  can  be  used  at  the  trial.  Just  what  such  an  adverse  party 
will  swear  to  cannot  be  ascertained  until  tlie  deposition  is  taken, 
and  until  the  deposition  is  taken,  in  a  condition  to  be  read  at  the 
trial,  a  party  cannot  tell  whetlier  the  evidence  of  the  proposed  wit- 
ness would  be  sufficient  to  prove  the  particular  facts  desired  to  be 
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proved,  or  wlietlier  he  must  procure  other  evidence  of  the  fact. 
Nor  is  it  an  answer  to  such  an  application  tliat  the  party  making  it 
can  procure  the  evidence  from  other  persons  than  of  the  person 
whose  deposition  is  required.  The  statute  does  not  require  that  it 
shall  appear  that  tlie  fact  sought  to  be  proved  cannot  be  proved  by 
other  witnesses,  but  it  authorizes  a  party  to  take  the  deposition  of 
his  opponent  where  his  testimony  can  prove  the  fact  which  he 
desires  to  establish.  Where  an  issue  of  fact  is  presented  to  be 
determined  upon  the  trial  of  the  action,  and  where  it  appears  that 
a  party  to  the  action  has  knowledge  of  facts  which  are  material  in 
the  determination  of  that  issue,  either  party  to  the  action  under 
these  provisions  of  the  Code  is  entitled  to  examine  such  a  party  and 
have  his  deposition  taken  for  use  at  the  trial. 

It  is  quite  useless  to  attempt  to  reconcile  the  opinions  in  the  vari- 
ous cases  that  have  discussed  this  question.  There  are  expressions 
in  many  of  the  opinions  which  are  inconsistent  with  this  conclusion, 
but  we  think  the  plain  provision  of  the  Code  authoidzes  a  party  to 
an  action  to  obtain  the  evidence  of  his  opponent  as  to  facts  which 
are  within  his  opponent's  knowledge,  leaving  those  questions  to  be 
disposed  of  as  to  which  there  is  a  dispute.  The  right  given  by 
these  sections  of  the  Code  is  subject  to  abuse,  and  it  is  the  duty  of 
the  court  to  prevent  the  abuse  of  its  processes,  but  where  there  is 
no  doubt  of  the  good  faith  of  a  party  to  a  litigation  seeking  to 
establish  a  fact  essential  to  his  cause  of  action  by  the  testimony  of 
his  opponent,  I  can  see  no  reason  why  a  party  is  not  entitled  to  have 
the  knowledge  of  his  opponent  as  to  the  fact  which  he  wishes  to 
establish  put  upon  record  so  that  the  evidence  of  that  fact  would 
be  available  to  either  party  to  the  action  when  the  trial  takes  place. 
It  is  not  the  duty  of  a  court  of  justice  to  suppress  the  facts  or 
throw  obstacles  in  the  way  of  either  party  in  establishing  the  truth, 
and  where  a  party  to  the  action  has  presented  to  a  justice  of  the 
Supreme  Court  an  affidavit  complying  with  section  872  of  the  Code 
and  the  facts  and  circumstances  are  stated  which  show  that  the  tes- 
timony of  the  person  whose  deposition  is  proposed  to  be  taken  is 
material  and  necessary  for  the  party  making  the  application  for  the 
prosecution  or  defense  of  the  action,  there  is  no  reason  why  the 
examination  should  not  be  allowed  and  the  evidence  preserved  in 
App.  Div.— Vol.  CXI.        34 
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8ucli  a  form  as  to  be  available  to  either  party  upon  the  trial  of  tlie 
action. 

There  is  no  question  of  laches  upon  such  an  application.  By  the 
amendment  of  the  Code  made  in  1904  the  deposition  may  be  taken 
at  any  time  before  or  during  the  trial,  and  this,  I  suppose,  means 
JQSt  what  it  says  and  the  deposition  may  be  taken  at  any  time  before 
or  during  the  trial. 

The  order  appealed  from  should  be  affirmed,  with  ten  dollars 
costs  and  disbursements. 

O'Brien,  P.  J.,  McLaughlin,  Clabke  and  Houghton,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Harry  T.  Gause,  Respondent,  v.  Commonwealth  Trust  Company 
OF  New  York,  Appellant. 

First  Department,  March  9,  1906. 

Coinplaixit — action  against  syndicate  on  guarantee  to  sell  securities  — 
when  damage  sufficiently  alleged  —  complaint  on  breach  of  contract  not 
demurrable  for  failure  to  allege  damage  —  contract  construed. 

The  complaint  set  out  a  contract  with  the  defendant,  a  selling  syndicate  organ- 
ized to  sell  stock  of  the  United  States  Shipbuilding  Company,  whereby  the 
syodicate  agreed  in  substance  to  sell  securities  owned  by  the  plaintiff  within 
one  year,  at  a  price  not  less  than  that  specified  therein,  and  undertook  that  th^ 
plaintiiT  should  receive  at  the  end  of  the  year  the  price  stipulated;  that  the 
defendant  requested  the  plaintiff  to  hold  the  securities  in  his  possession,  but  at 
the  defendant's  use  and  disposal,  which  the  plaintiff  did,  and  repeatedly  ten- 
dered the  same  to  the  defendant,  etc.  The  complaint  further  alleged,  by  way 
of  damage,  that  "the  defendant  failed  to  make  any  sales  of  the  securities 
aforementioned  as  plaintiff  has  been  informed  and  believes.  Certainly  the 
defendant  failed  to  account  to  the  plaintiff  as  provided  in  the  agreement." 
Meanwhile  the  securities  had  become  substantially  valueless  "to  plaintiff's 
damage  in  the  sum  of, "  etc. 
On  demurrer  to  the  said  complaint  as  failing  to  show  damage. 
Held,  that  the  damage  sustained  by  the  plaintiff  was  the  difference  between  the 
value  of  the  securities  at  the  end  of  the  year,  when  the  defendant  agreed  to 
pay.  and  the  minimum  price  at  which  the  defendant  agreed  that  they  should 
be  sold; 
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That  the  plaintiff's  damage  was  sufficiently  alleged; 

That  us  the  plaintiff  was  in  any  event  entitled  to  nominal  damages  for  the  breach 
of  contract  the  complaint  was  not  demurrable,  though  no  damage  were 
alleged; 

That,  though  the  contract  set  forth  contained  a  provision  that  the  same  was  to 
become  null  and  void  on  a  date  named  (the  date  for  which  payment  to  plaintiff 
was  set),  the  liability  of  the  defeuHant  was  not  affected  by  said  clause,  as  to 
hold  otherwise  would  be  to  nullify  the  whole  agreement  between  the  parties. 

Appeal  by  the  defendant,  the  Commonwealth  Trust  Company  of 
New  York,  from  an  interlocutory  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  bearing  date  the  26th  day  of  October,  1905, 
and  entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  New 
York  Special  Term,  overruling  the  defendant's  demurrer  to  the 
amended  complaint. 

Charles  Edward  Souther^  for  the  appellant. 
Howard  Taylor^  for  the  respondent. 

Ingraham,  J. : 

To  the  original  complaint  in  this  action  the  defendant  demurred, 
which  demurrer  was  sustained  by  this  court  (100  App.  Div.  427). 
In  pursuance  of  the  leave  granted  tlie  plaintiff  amended  the  com- 
plaint, to  wliich  tlie  defendant  again.demurred,  which  demurrer  was 
overruled,  and  the  sufficiency  of  the  amended  complaint  is  now 
before  us. 

The  action  is  brouglit  upon  a  contract,  a  copy  of  which  is  annexed 
to  the  complaint.  By  that  contract  the  defendant  was  the  party  of 
the  first  part  and  tlie  plaintiff  the  party  of  the  second  part.  It 
recites  that  "  It  is  the  mutual  desire  of  the  parties  hereto  that  the 
securities  of  the  United  States  Shipbuilding  Comi)any  shall  be  sold 
to  the  best  advantage,  both  parties  being  interested  in  same ; "  that 
a  selling  syndicate  had  been  formed  to  arrange  for  such  sales,  and 
for  other  purposes,  under  an  agreement  providing  for  the  deposit 
of  all  of  said  securities  of  the  United  States  Shipbuilding  Company, 
except  those  of  the  plain ti If,  with  the  defendant,  for  such  purposes, 
and  that  both  parties  would  in  good  faith  co-operate  with  the  said 
syndicate  in  furthering  such  object  and  that  the  agreement  was 
intended  to  be  an  aid  to  the  same.     It  was  then  agreed  that  the 
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plaintiff  should  deposit  with  the  defendant  all  of  his  bonds  and 
sliares  of  preferred  and  common  stock  of  the  United  States  Sliip- 
buildiiig  Company  under  the  terms  and  conditions  of  the  agree- 
ment ;  that  the  defendant  would  use  and  dispose  of  said  securities 
of  tlie  plaintiff  .as  in  its  judgment  should  be  necessary  to  further  the 
purposes  of  the  syndicate,  and  in  so  doing,  would  do  whatever  waa 
necessary  to  insure  equal  benefits  to  the  ip\a,intiS  jpro  rata  to  liis 
holdings  of  said  securities  that  were  enjoyed  at  s,i\y  time  by  the 
vendors  who  should  be  or  become  parties  to  the  agreement  with 
said  syndicate  in  connection  with  the  sale  and  disposition  of  said 
securities  or  the  proceeds  of  the  sale  of  the  same,  and  it  (defendant) 
"  hereby  guarantees  to  the  party  of  the  second  part  (plaintiff)  the 
sale  of  all  of  liis  said  securities  on  or  before  August  25, 1903,  whether 
through  the  efforts  of  said  syndicate  or  otlierwise,  and  the  party  of 
the  first  part  agrees  to  account  to  the  party  of  the  second  part,  on 
or  before  the  25th  day  of  August,  1903,  and  that  the  prices  thereof 
shall  be  on  a  basis  which  will  realize  to  the  party  of  the  second  part 
not  less  than  95  per  cent  of  the  par  value  of  the  bonds  and  68  per 
cent  of  the  par  value  of  the  said  preferred  stock  and  25  per  cent 
of  the  par  value  of  the  said  common  stock,  less  brokerage  expenses, 
as  hereinafter  stated,  and  the  party  of  the  first  part  hereby  agrees 
to  pay  to  the  party  of  the  second  part  the  interest  on  the  bonds  as 
and  when  received  from  the  United  States  Shipbuilding  Company 
during  the  period' of  this  agreement;  and  in  case  of  their  sale  or 
any  of  them  during  the  period  of  this  agreement,  and  if  under 
such  circumstances  it  elects  to  retain  the  proceeds  of  the  sale- of  the 
same,  under  the  provisions  hereof,  until  the  final  accounting  here- 
under, the  party  of  the  first  part  agrees  to  pay  to  the  party  of  the 
second  part  the  accrued  interest  on  such  bonds  as  may  be  sold  up  to 
the  dates  of  their  sale,  and  also  interest  on  th^  proceeds  of  the  sale 
of  same,  at  the  same  rate  that  the  bonds  would  have  earned  if  same 
had  not  been  deposited  under  the  terms  of  this  agreement,  said 
payments  of  interest  to  be  made  January  1st  and  July  1st,  1903, 
if  this  agreement  is  not  sooner  terminated,  but  at  its  termination  at 
any  time  payment  is  to  be  made  in  full." 

The  agreement  further  provides  that  the  defendant  is  accorded 
the  exclusive  right  to  sell  the  said  securities  of  the  plaintiff  during 
tlie  period  of  the  agreement,  and  that  the  defendant  shall  have  the 
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authority  from  time  to  time,  and  at  any  time,  to  pay  the  usual  bro- 
kerage and  brokers'  expenses,  if  any,  in  connection  with  the  sale  of 
tlie  securities  of  the  plaintiff ;  and  that  "  No  obligation  or  liability 
in  addition  to  those  herein  expressed  shall  be  implied  against  the 
said  party  of  the  first  part ;  it  being  the  spirit  and  intent  of  this 
agreement  that  said  securities  are  deposited  as  named  under  a  guar- 
anty of  sale  at  not  less  than  the  minimum  figures  hereinbefore 
mentioned,  and  all  proceeds  of  sales  are  to  be  accounted  for  at  the 
figures  at  which  such  sales  shall  be  made,  and  the  same  with  all 
incidental  ne|t  profits  in  connection  with  the  same." 

In  construing  this  agreement,  in  connection  with  the  allegations 
of  the  original  complaint,  this  court  held  :  "  It  is  clear  that  under 
the  contract  alleged  in  the  complaint  the  defendant  had  no  right  to 
become  the  purchaser  of  these  securities.  It  undertook  to  sell  the 
same  and  was  bound  to  sell  for  the  best  price  that  could  be 
obtained,  and  if  a  higher  price  than  that  named  in  the  agreement 
had  been  received  upon  their  sale  the  defendant  would  have  been 
required  to  account  for  the  same  to  the  plaintiff,  and  its  obligation 
nnder  the  contract  would  not  have  been  satisfied  by  the  mere  pay- 
ment of  the  sum  mentioned  in  the  complaint.  *  *  *  The  cause 
of  action,  if  any,  alleged  was  not  k  breach  of  a  covenant  to  pay  a 
certain  sum  of  money,  but  to  perforin  a  certain  duty,  namely,  to 
sell  these  securities,  and  a  covenant  that  they  would  realize  a  cer- 
tain sura  at  least.  There  were  no  allegations  whatever  contained 
in  this  complaint  tending  to  show  that  by  reason  of  the  breach 
of  this  covenant  of  sale,  the  plaintiff  ha&  suffered  any  damage 
whatever."     (100.  App.  Div.  429.) 

Accepting  this  construction  of  the  contract^  as  we  must  on  this 
appeal,  the  question  is  whether  the  plaintiff  has  now  alleged  facts 
which  show  that  by  reason  of  the  failure  of  the  defendant  to  sell 
tlieke  securities  within  the  year,  the  plaintiff  has  sustained  damage. 
There  can  be  no  question  but  that  under  this  agreement  the  defend- 
ant agreed  to  sell  these  securities,  owned  by  the  plaintiff,  within 
one  year  from  the  date  of  the  agreement  at  a  price  not  less  than 
that  specified  therein,,  and  undertook  that  the  plaintiff  should 
receive  at  the  end  of  the  year  the  price  specified.  The  complaint 
alleges  that  at  the  time  of  the  making  of  this  agreement  the  securi- 
ties themselves  were  not  actually  engraved  and  made  out,  but  that 
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as  soon  as  this  was  accomplished,  to  wit,  in  January,  1903,  the 
plaintifE  notified  the  defendant  that  tlie  securities  were  in  his 
possession,  and  offered  to  deposit  them  bodily  with  the  defendant 
pursuant  to  the  terms  of  the  agreement;  that  the  defendant 
requested  that  the  plaintiff  hold  them  in  his  possession,  bnt  at  its 
use  and  disposal,  subject  to  the  terms  of  the  agreement,  and  this 
the  plaintiff  did ;  that  the  securities  had  been,  ever  since  the  date 
of  the  agreement  and  during  the  entire  period  thereof,  at  the  dis- 
posal of  the  defendant,  held  for  its  use,  at  its  request  and  subject 
to  its  order;  and  that  the  plaintiff  repeatedly  tendered  the  securi- 
ties to  the  defendant  prior  to  August  25,  1903,  and  since  that  date 
had  been  and  was  then  ready  and  willing  to  turn  the  same  over  to 
the  defendant,  and  offers  to  do  so.  This  allegation  is  admitted  by 
the  demurrer.  The  plaintiff  still  having  the  possession  of  the 
securities,  liowever,  and  the  action  being  in  form  one  to  recover  the 
damages  sustained  by  the  plaintiff  in  consequence  of  a  breach  of 
the  agreement  by  the  defendant  to  sell  the  securities  at  a  price  not 
less  than  that  fixed  in  the  agreement  before  August  25,  1903,  it  is 
obvious  that  the  damages  that  the  plaintiff  sustained  in  consequence 
of  a  breach  of  this  agreement  by  the  defendant  was  the  difference 
between  the  value  of  the  securities  on  August  25,  1903,  and  the 
minimum  price  at  which  the  defendant  agreed  that  they  should  l)e 
sold.  Upon  this  point  the  complaint  alleges  that  "  The  defendant 
failed  to  make  any  sales  of  the  securities  aforementioned,  as  plain- 
tiff has  been  informed  and  believes.  Certainly  the  defendant  failed 
to  account  to  the  plaintiff  as  provided  in  the  agreement.  It  has 
never  accounted  to  the  plaintiff  in  regard  to  any  of  the  securities, 
nor  paid  nor  caused  to  be  paid  to  the  plaintiff  any  sum  whatever 
for  or  on  sale  of  the  same,"  and  that  the  above  has  been  to  the 
plaintiff's  damage  in  the  sum  of  $404,630,  with  interest  from 
August  25,  1903. 

It  is  a  familiar  rule  that  where  a  contract  and  a  breach  thereof 
by  the  defendant  is  alleged,  the  plaintiff  is  at  least  entitled  to  nomi- 
nal damages ;  and  although  a  complaint  should  fail  to  allege  dam- 
ages, the  plaintiff  being  entitled  to  nominal  .damages,  the  complaint 
is  not  demurrable.  It  is  in  substance  alleged  that  on  the  25th  day 
of  August,  1903,  the  sccnrities  which  the  defendant  undertook  to 
sell  at  a  price  named  had  become  valueless,  and  that  thereby  the 
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plaintiff  had  sustained  damage  to  an  amount  specified.  This,  upon 
demurrer,  is  clearly  a  sufficient  allegation  of  damage  to  entitle  the 
plaintiff  upon  facts  conceded  by  the  demurrer  to  a  judgment  for 
the  amount  specified.  The  learned  counsel  for  the  defendant, 
however,  contends  that  by  virtue  of  the  7th  clause  of  the  agreemeint 
after  the  25th  day  of  August,  1903,  there  was  no  obligation  upon 
the  defendant.  That  clause  is  as  follows:  "  This  agreement  and  all 
it  contains  shall  become  null  and  void  on  August  25,  1903,  or  at 
any  time  prior  thereto  coincident  with  the  sale  of  and  settlement 
for  all  of  the  said  securities  of  the  party  of  the  second  part  or  the 
termination  of  the  said  syndicate  by  the  fulfillment  of  its  agreement 
with  the  other  vendors  and  underwriters  of  the  said  securities." 
This  clause  must  be  read  in  connection  with  the  balance  of  the 
agreement.  By  the  agreement  the  defendant  was  not  required  to 
account  to  the  plaintiff  for  the  proceeds  of  the  securities  sold  by  it 
until  August  25,  1903.  If  the  defendant's  contention  is  sustained, 
then  no  matter  what  price  the  defendant  liad  received  from  the  sale 
of  the  plaintiff's  securities  prior  to  that  time,  it  would  be  under  no 
obligation  to  account  for  them.  It  is  quite  clear  that  what  was 
intended  was  that  the  defendant  agreed  to  sell  the  securities  prior 
to  August  25, 1903,  and  to  account  to  the  plaintiff  for  the  proceeds. 
It  further  guaranteed  that  it  would  sell  the  securities  at  a  price 
named  within  that  period.  Thus,  on  the  25th  day  of  August,  1903, 
the  defendant  would  either  have  iu  its  hands  .the  proceeds  of  the 
sale  of  the  securities  named  or  would  be  under  an  obligation  to  pay 
to  the  plaintiff  the  amount  which  it  had  guaranteed  the  securities 
would  be  sold  for  prior  to  the  25th  day  of  August,  1903.  Its  obli- 
gation to  the  defendant  would,  therefore,  become  fixed  at  that  date. 
It  would  be  under  no  obligation  to  hold  the  securities  and  sell  them 
at  a  subsequent  period,  although  they  should  then  be  salable  at  a 
higher,  price.  It  was  certainly  not  intended  to  relieve  the  defend- 
ant from  its  obligation  to  account  to  the  plaintiff  for  the  value  of 
the  securities  that  it  had  sold,  or  for  the  amount  that  the  securities 
would  realize  at  the  price  named  which  the  defendant  had  guar- 
anteed should  be  realized  prior  to  that  time.  While  the  intention 
of  the  parties  is  not  clearly  expressed,  there  is,  I  think,  no  doubt  of 
what  was  intended.  The  defendant  was  to  sell  the  securities  prior 
to  August  25, 1903,  at  a  price  not  less  than  that  named  in  the  con- 
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tract.  If  the  secnrities  were  sold,  it  was  to  account  to  the  plaintiff 
for  the  amount  realized.  It,  however,  guaranteed  that  it  would  sell 
the  securities  at  the  specified  prices  prior  to  that  date,  and  if  on  that 
date  the  securities  had  not  been  sold,  the  plaintiff  would  be  entitled 
to  recover  for  a  breach  of  its  contract.  On  the  25th. day  of  August, 
1903,  the  contract  was  to  become  null  and  void,  but  the  obligation  of 
the  defendant  to  the  plaintiff,  as  fixed  upon  that  date,  was  not 
affected  by  this  clause.  In  construing  contracts  of  this  kind,  we  are 
to  ascertain  the  intention  of  the  parties  and  give  it  due  effect; 
and  to  hold  that  this  7th  clause  of  the  agreement  terminated  all 
liability  of  the  defendant  on  the  contract  on  the  25th  day  of  August, 
1903,  would  in  effect  nullify  the  whole  arrangement  between  the 
parties,  a  result  which  certainly  was  not  contemplated  by  either 
party  when  the  agreement  was  made. 

I  think  that  the  complaint  set  forth  a  good  cause  of  action  and 
that  the  demurrer  was  properly  overruled. 

It  follows  that  the  judgment  appealed  from  should  be  aflirmed, 
with  costs,  with  leave  to  the  defendant  to  withdraw  the  demurrer 
and  answer  within  twenty  days  on  payment  of  costs  in  this  court 
and  in  the  court  below. 

O'Brien,  P.  J.,  Pattbrson,  Laughlin  and  Clarke,  J  J.,  concurred. 

Judgment  aflirmed,  with  costs,  with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer  on  payment  of  costs  in  this  court  and 
in  the  court  below.     Order  filed. 


Morris  Wounsky,  Appellant,  v.  Morris  Okun,  Respondent 

First  Department,  March  9,  1906. 

Lia  pendens— when  not  canceled  in  action  to  set  aside  eonveyance  — 
plaintiffs  right  to  relief  not  determined  on  affidavit  —  when  deposit 
of  money  may  be  made. 

When  the  complaint  asks  that  a  deed  whereby  the  plaintiff  conveyed  to  his 
copartner  his  undiyided  half  interest  in  real  estate  be  vacated  and  set  aside,  a 
Zm  pendens  filed  by  the  plaintiff  should  not  be  canceled,  as  adequate  relief 
cannot  be  granted  to  the  plaintiff  by  the  deposit  of  money  or  an  undertaking 
by  the  defendant  under  section  1671  of  the  Code  of  Civil  Procedure. 
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The  plaintiff's  right  to  the  relief  demanded  cannot  be  determined  upon  affidavits 
used  on  a  motion  to  cancel  a  lis  pendens,  but  the  relief  demanded  in  the  com- 
plaint is  controlling  on  such  motion. 

A  deposit  of  money  or  an  undertaking  by  the  defendant  is  adequate  relief  under 
section  1671  of  the  Code  of  Civil  Procedure  5nly  when  it  Is  apparent  that  the 
only  relief  to  which  the  plaintiff  would  be  entitled  would  be  a  judgment  for  a 
sum  of  money  which  would  be  a  lien  upon  the  lands. 

Appeal  by  the  plaintiff,  Morris  Wolinsky,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entei*ed 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  25th 
day  of  October,  1905,  granting  the  defendant's  motion  to  cancel  a 
lis  pendens  upon  filing  an  undertaking  under  the  provisions  of 
section  1671  of  the  Code  of  Civil  Procedure. 

Pavl  M.  Abrahcmis,  for  the  appellant. 

Morris  Meyers^  for  the  respondent. 

Inoraham,  J. : 

The  complaint  alleges  that  the  plaintiff  and  defendant  were 
copartners,  engaged  in  buying  and  selling  real  estate  in  the  city  of 
New  York  under  a  contract  filed  in  the  office  of  the  register  of  the 
county  of  New  York  ;  that  certain  real  property  described  in  the 
complaint  was  purchased  by  the  plaintiff  and  defendant  for  their 
joint  benefit ;  that  by  certain  fal6e  and  fraudulent  representations 
made  by  the  defendant  the  plaintiff  was  induced  to  convey  to  the 
defendant  the  plaintiff's  undivided  half  interest  in  the  property  so 
purchased  ;  that  the  defendant  had  contracted  for  a  sale  of  said 
property,  and  the  plaintiff  demands  judgment  that  the  deed  of  con- 
veyance of  the  plaintiff's  undivided  half  interest  in  the  property  to 
the  defendant  be  vacated  and  set  aside  and  the  parties  restored  to 
the  same  position  that  they  occupied  before  the  making  and  delivery 
of  the  conveyance. 

It  is  evident  that  the  judgment  demanded  by  the  plaintiff  will,  if 
granted,  restore  to  him  an  undivided  half  interest  in  the  property 
described.  While  it  would  appear  from  the  affidavits  submitted  on 
tliis  motion  that  it  is  doubtful  whether  the  plaintiff  could  succeed 
in  establishing  his  cause  of  action,  h6  has  the  right  to  have  that 
question  determined  upon  the  trial  and  not  upon  affidavits.  A 
deposit  of  money  in  court  or  the  giving  of  an  undertaking  by  the 


Digitized  by 


Google 


538  WoLiNSKY  V.  Okttn. 


First  Department,  March,  1906.  [Vol.  111. 

defendant  would  not  protect  the  plaintifiE  in  case  he  should  recover 
judgment,  for  by  vacating  the  notice  of  pendency  of  action  tlie 
defendant  can  convey  the  property  and  render  any  judgment  which 
would  vest  the  plaintifiE  with  a  half  interest  therein  ineffectual. 
Section  1671  of  the  Code  of  Civil  Procedure  provides  that,  except 
as  therein  otherwise  provided,  the  court  may  entertain  an  application 
to  cancel  a  notice  of  pendency  of  action  where  it  shall  appear  to 
the  court  upon  motion  that  adequate  relief  can  be  secured  to  the 
plaintifiE  by  a  deposit  of  money  or,  in  the  discretion  of  the  court, 
by  the  giving  of  an  undertaking ;  but  this  does  not  apply  to  an 
action  where  the  relief  specifically  demanded  is  for  the  conveyance 
to  the  plaintifiE  of  specific  real  property.  The  nature  of  the  action 
must  be  determined  by  the  complaint,  and  where  the  complaint 
demands  a  judgment  which  would  insure  to  the  plaintifiE  the  specific 
real  property  therein  described,  the  case  is  not  one  in  which 
adequate  relief  can  be  secured  to  the  plaintifiE  by  a  deposit  of  money 
or  the  giving  of  an  undertaking,  unless  from  the  established  facts 
appearing  upon  the  application  it  is  apparent  that  the  only  relief 
which  the  plaintifiE  would  be  entitled  to  would  be  a  judgment  for  a 
sum  of  money  which  would  be  a  lien  upon  the  property.  Where 
there  is  an  issue  presented  which  involves  the  right  of  the  plaintifiE 
to  specific  real  property,  adequate  relief  cannot  be  secured  to  tlie 
plaintifiE  by  a  deposit  of  money  or  by  the  giving  of  an  undertaking, 
and  the  notice  of  pendency  of  action  should  not  be  canceled. 

We  think  that  in  this  case,  as  the  judgment  demanded  by  the  plain- 
tifiE, if  granted  upon  the  trial,  would  be  something  more  than  the 
recovery  of  a  sum  of  money,  the  notice  of  pendency  of  action  was 
improperly  canceled,  and  the  order  appealed  from  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  motion  denied,  with 
ten  dollars  costs, 

O'Brien,  P.  J.,  Patterson,  Laughlin  and  Clarke,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs:     Order  filed. 
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Harry  L.  Williamson,  Respondent,  v.  Lewis  V.  F.  Randolph,  as 
President  of  the  Consolidated  Stock  and  Petroleum  Exchange 
OF  New  York,  Appellant. 

First  Department.  March  9,  1906. 

Trial  —  aiiit  in  equity —  new  trial  ordered  when  trial  justice  designated 
to  Appellate  Division  before  signing  and  filing,  decision  --  cause  cannot 
await  expiration  of  such  designation  —  court  cannot  compel  submission 
of  case  on  former  testimony. 

Although  a  justice  of  the  Supreme  Court  has  announced  his  decision  in  an  equity 
case  before  he  is  designated  to  the  Appelhite  Division,  he  is  thereafter  dis- 
qualified from  acting  further  in  the  case  by  section  3.  article  6  of  the  New 
York  Constitution,  and  cannot  sign  and  file  his  decision.  Under  such  circum- 
stances there  must  be  a  new  trial. 

It  »eefns,  that  such  jvould  not  be  the  case  if  his  term  in  the  Appellate  Division 
bad  expired  and  no  motion  had  been  made  in  the  meantime  for  a  new  trial. 

When  such  trial  judge  is  appointed  to  the  Appellate  Division  for  a  term  of  five 
yeara,  the  cause  cannot  await  the  time  when  his  designation  expires,  as  section 
1010  of  the  Code  of  Civil  Procedure  provides  that  if  the^ecision  be  not  filed 
within  twenty  days  after  the  final  adjournment  of  the  term  either  party  may 
move  for  a  new  trial. 

When  under  such  circumstances  a  new  trial  is  ordered,  the  court  cannot  impose 
as  a  condition  that  it  be  retried  on  the  testimony  taken  on  the  former  trial, 
because  section  3  of  article  6  of  the  New  York  Constitution  provides  that  **  the 
testimony  in  equity  cases  shall  be  taken  in  like  manner  as  in  cases  at  law." 

Appeal  by  the  defendant,  Lewis  Y.  F.  Randolph,  as  president  of 
the  Consolidated  Stock  and  Petroleum  Exchange  of  New  York, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  24th  day  of  November,  1905. 

William  V,  liowe,  for  the  appellant. 

Egerton  Z.  Winthrop^  Jr.^  for  the  respondent. 

Inobaham,  J. : 

This  action  was  tried  before  Mr.  Justice  Clarke,  who  announced 
'that  he  had  determined  it  in  favor  of  the  defendant,  tiling  an  opin- 
ion stating  the  grounds  of  his  decision.  Before  the  decision  was 
signed  or  judgment  entered  Mr.  Justice  Clarke  was  designated  as 
a  justice  of  the  Appellate  Division  in  this  department,  wliereupon, 
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on  motion  of  the  plaintiff,  tlie  court  at  Special  Term  set  the  case 
down  for  a  new  trial,  and  from  tliat  order  the  defendant  appeals. 

Section  2  of  article  6  of  the  Constitution  provides  that  "No 
justice  of  the  Appellate  Division  shall  exercise  any  of  the  powei-s 
of  a  justice  of  the  Supreme  Court,  other  than  those  of  a  justice  out 
of  court  and  those  pertaining  to  the  Appellate  Division  or  to  the 
hearing  and  decision  of  motions  submitted  by  consent  of  counsel." 
Under  this  provision  of  the  Constitution  a  designation  of  a  justice 
of  the  Supreme  Court  to  the  Appellate  Division  at  once  suspends 
his  power  to  preside  at  the  Special  or  Trial  Terms,  and  during  tlio 
period  for  which  he  was  so  designated  he  can  perform  no  judicial 
function  except  as  specially  authorized  by  the  Constitution.  No 
decision  having  been  signed,  the  trial  was  not  completed,  and  Mr. 
Justice  Clark£  was  disqualified  from  continuing  the  trial.  If  a 
decision  had  been  actually  signed  and  filed  before  his  designation,  a 
judgment  could  have  been  made  and  entered  at  the  Special  Term 
of  the  Supreme  Court  presided  over  by  another  justice.  But  the 
i^ormal  decision  required  by  section  1022  of  the  Code  of  Civil  Pix)- 
cedure  must  be  in  writing  and  filed  in  the  clerk's  oflice.  (Code  Civ. 
Proc.  §  1010.)  There  would  be  no  question  if  the  term  of  office  of 
the  trial  judge  had  expired,  or  if  for  any  cause  he  had  ceased  to 
hold  the  ofiice. 

The  defendant,  however,  claims  that  as  Mr.  Justice  Claske*s 
right  to  decide  this  case  was  only  suspended  during  the  period  that 
he  was  acting  as  a  justice  of  the  Appellate  Division,  the  court  had 
no  power  to  order  a  new  trial,  but  that  the  case  must  wait  until  his 
designation  as  a  justice  of  the  Appellate  Division  expires,  when  he 
could  resume  the  trial  of  the  case,  sign  his  decision  and  direct  entry 
of  judgment.  Undoubtedly,  as  we  held  in  the  case  of  Irving 
National  Bank  v.  Moynihan  (78  App.  Div.  141),  if  his  term  in  the 
Appellate  Division  had  terminated,  no  motion  in  the  meantime  hav- 
ing been  made  for  a  new  trial,  he  could  resume  tlie  trial,  sign  the 
findings  and  direct  the  entry  of  judgment.  Such,  however,  is  not 
the  case.  He  is  designated  for  five  years  from  October,  1905. 
Section  1010  of  the  Code  of  Civil  Procedure  provides  that  if  the' 
decision  is  not  filed  in  the  clerk's  office  within  twenty  days  after  the 
final  adjournment  of  the  term  where  the  issue  was  tried,  either  party 
may  move  for  a  new  trial  on  that  ground.    This  section  authorized 
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the  order  appealed  from.  We  tliink,  therefore,  that  as  the  trial 
justice  had  become  disqualified  to  continue  the  trial,  and  the  deci- 
sion was  not  filed  as  required  by  section  1010  of  the  Code,  there 
was  a  mistrial,  and  that  the  court  at  Special  Term  was  right  in 
directing  that  the  action  be  sent  to  the  Special  Term  for  trial. 

The  counsel  for  the  defendant  insists,  however,  that  the  court 
should  impose  as  a  condition  for  such  retrial  that  the  case  be  retried 
upon  the  testimony  taken  on  the  former  trial.  If  we  had  power  to 
impose  this  condition,  I  should  be  in  favor  of  imposing  it,  but  I  do 
not  think  that  eitlier  the  Special  Term  or  this  court  has  such  power. 
Section  3  of  article  6  of  the  Constitution  provides  that  "  the  testi- 
mony in  equity  cases  shall  be  taken  in  like  manner  as  in  cases  at 
law."  This  being  an  equity  case,  the  testimony  under  this  provi- 
sion must  be  taken  by  the  court  that  tries  the  case  in  open  court, 
and  the  court  cannot  compel  the  parties  to  submit  the  action  to  be 
tried  by  a  judge  upon  tlie  testimony  taken  before  another  judge. 
We  think  we  have  no  power  to  compel  upon  the  new  trial  the  case 
to  be  tried-  in  other  than  the  regular  and  orderly  course,  as  if  no 
trial  had  been  had. 

It  follows  that  the  order  appealed  from  must  be  aflBrmed,  with 
ten  dollars  costs  and  disburs^ements. 

O'Brien,  P.  J.,  Patperson  and  Laughlin,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.  Order 
filed. 


VooRHEEs    Rubber    Manufacturing    Company,   Respondent,    v. 
Frederick  E.  McEwen,  Appellant. 

First  Department,  March  9,  1906. 

Arrest  —  action  for  goods  obtained  by  false  representation  —  when  right 
to  arrest  may  be  established  by  affidavits,  though  verification  of 
complaint  defective. 

When  a  c  mplaint  alleges  that  In  order  to  induce  the  plaintiff  to  make  a  sale  and 
delivery  of  goods  to  the  defendant,  and  with  intent  to  defraud  it  of  said  goods 
the  defendant  falsely  and  fraudulently  represented  that  he  had  formed  a 
copartnership  with  one  M.,  who  was  a  man  of  large  resources,  when  in  truth 
said  M.  and  the  defendant  had  not  formed  a  copartnership,  and  when  such 
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facts  are  also  established  by  affidavits  used  on  a  motion  to  obtain  the  arrest 
of  the  defendant,  said  order  of  arrest  will  not  be  vacated,  although  the  verifi- 
cation of  the  complaint  be  defective  because  taken  by  a  notary  in  New  Jersey, 
whereas  the  venue  was  laid  in  New  York. 
Such  complaint  is  good  as  an  unverified  complaint,  and  section  557  of  the  Code 
of  Civil  Procedure  allows  the  facts  necessary  to  an  arrest  in  such  action  to  be 
shown  by  affidavit. 

Appeal  by  the  defendant,  Frederick  E.  McEwen,  from  an  order 
of  the  Supreme  Court  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
11th  day  of  January,  1906,  denying  the  defendant's  motion  to  vacate 
an  order  of  arrest. 

Ramdall  H.  Lvdlow^  for  the  appellant. 
James  B.  Henney^  for  the  respondent. 

Ingraham,  J. : 

The  complaint  alleges  that  between  the  22d  day  of  March,  1904, 
and  the  4th  day  of  August,  1904,  both  days  inclusive,  the  plaintiff, 
at  the  special  instance  and  request  of  the  defendant,  sold  and  deliv- 
ered to  the  defendant  certain  goods,  wares  and  merchandise  of  the 
agreed  vahie  of  $867 ;  that  of  that  sum,  the  sum  of  $98.88  had  been 
paid ;  that  in  order  to  induce  the  plaintiff  to  make  said  sale  and 
delivery  and  with  intent  to  defraud  it  of  said  goods,  the  defendant 
falsely  and  fraudulently  represented  to  the  plaintiff  that  he  (defend- 
ant) had  formed  a  copartnership  with  one  Francis  M.  Miller,  under 
the  firm  name  and  style  of  McEwen  &  Miller ;  that  said  Miller  was 
a  man  of  large  resources,  whereas,  in  truth  said  Miller  and  said 
defendant  had  not  formed  a  copartnership.  With  this  complaint 
there  was  submitted  to  the  judge  who  granted  the  order  of  arrest 
the  affidavit  of  the  general  manager  of  the  plaintiff  in  the  city  of 
New  York  who  deposes  to  the  representations  made  by  the  defend- 
ant, that  he  obtained  the  mercliandise  upon  such  representations; 
the  affidavit  of  the  treasurer  of  the  plaintiff  that  it  relied  on  such 
representation,  and"  the  affidavit  of  Miller  who  deposes  that  there 
was  never  such  a  firm  and  that  he  never  was  in  business  with  the 
defendant.  Upon  these  affidavits  an  order  of  arrest  was  granted, 
whereupon  the  defendant  moved  to  vacate  such  order  of  arrest. 
Although  an  affidavit  of  the  defendant  was  submitted,  he  does  not 
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deny  any  of  the  facts  stated.  Assuming  that  the  verification  of  the 
complaint  is  irregular  in  that  th&  venue  is  laid  in  the  State  of  New 
York  and  county  of  New  York,  when  it  appears  from  the  certificate 
of  the  notary  public  that  the  affidavit  of  notification  was  taken 
before  a  notary  public  in  the  State  of  New  Jersey,  it  is  as  good  as 
an  unverified  complaint.  The  affidavits  clearly  establish  the  repre- 
^ntations  upon  which  the  goods  were  sold,  the  falsity  of  the  repre- 
sentations, and  bring  the  case  within  section  549  of  the  Code  of 
Civil  Procedure  which  provides  that  in  an  action  upon  contract, 
express  or  implied,  other  than  a  promise  to  marry,  a  defendant  may 
be  arrested  where  it  is  alleged  in  the  complaint  that  the  defendant 
was  guilty  of  a  fraud  in  contracting  or  incurring  the  liability.  Sec- 
tion 557  of  the  Code  provides  that  the  order  may  be  granted  in  a 
case  specified  in  section  549  of  the  act,  where  it  appears  by  the  affi- 
davit of  the  plaintiff  or  any  other  person  that  a  sufficient  cause  of 
action  exists  against  the  defendant,  as  prescribed  in  tliat  section. 

It  follows  that  the  order  appealed  from  should  be  affirmed,  with 
ten  dollars  costs  and  disbursements. 

O'Brien,    P.    J.,    Patterson,    Laughlin    and    Clarke,    JJ. 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.     Order 
filed. 


Edward  B.   Schmalholz,  Appellant,  v.  Margaret  Schmalholz, 

Kespondent. 

First  Department,  March  9,  1906. 

IMvorce — teinporaiy  alimony  not  proper  while  prior  award  of  alimony 
in  action  for  separation  stands  —  excessive  counsel  fees. 

While  a  judgment  for  alimony  obtained  by  a  wife  in  a  former  action  brought  by 
her  for  separation  remains  in  force  the  court  has  no  power  to  grant  her 
temporary  alimon}'-  as  defendant  in  an  action  for  absolute  divorce. 

The  former  decree  measures  the  husband's  obligation  for  support. 

Though  the  court  may  have  power  to  modify  such  former  decree,  it  can  only  be 
done  by  application  in  that  action. 

When  in  the  action  for  absolute  divorce  the  defendant  wife  denies  the  allegations 
and  recriminates,  counsel  fees  are  proper,  but  an  award  of  $1,000  is  excessive. 

Counsel  fees  reduced  to  $500. 
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Appeal  by  the  plaintiflP,  Edward  B.  Schmalholz,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
tlie  26th  day  of  December,  1905,  granting  the  defendant's  motion 
for  alimony  and  counsel  fee. 

Max  Se/UeimeTj  for  the  app6llant» 

Benno  Lo&wy^  lot  the  respondent. 

Inobaham,  J. : 

Prior  to  the  commencement  of  this  action,  in  an  action  in  whicli 
this  defendant  was  plaintiff,  a  judgment  of  separation  was  obtained 
awarding  her  alimony  of  $120  per  month.  That  judgment  remains 
unreversed  and  unmodified.  Subsequent  to  the  entry  of  that  judg- 
ment this  action  was  commenced  to  obtain  an  absohite  divorce  from 
the  defendant  upon  the  ground  of  adultery.  She  denied  the  charge 
and  interposed  a  counterclaim  demanding  an  absohite  divorce  from 
the  plaintiff,  whereupon  a  motion  was  made  at  the  Special  Term 
asking  that  alimony  be  awarded  her  during  the  pendency  of  the 
action,  and  for  counsel  fee  to  enable  her  to  defend  this  action  and 
to  prosecute  her  counterclaim.  The  court  below  granted  alimony 
at  the  rate  of  $200  per  month,  inclusive  of  alimony  awarded  in  the 
separation  action,  and  counsel  fee  of  $1,000. 

I  do  not  think  the  court  had  in  this  action  the  power  to  award 
the  plaintiff  alimony.  By  the  judgment  in  the  separation  action 
the  obligation  of  the  defendant  therein  for  the  support  of  IiiB 
wife  was  fixed  at  the  sum  of  $120  per  month.  This  was  the  limit 
of  the  liability  of  the  husband  for  the  support  of  his  wife  while 
that  judgment  remained  in  force,  and  the  wife  would  have  no  claim 
upon  the  husband  for  support  except  as  there  provided. 

While  it  may  be  true  that  the  court  had  power  to  modify  that 
judgment,  an  application  for  that  purpose  must  be  made  in  the' 
action  in  which  it  was  entered.  The  defendant  here,  having  denied 
the  allegations  against  her  and  set  up  a  counterclaim  charging  the 
plaintiff  with  adultery,  and  asking  a  judgment  of  divorce,  she  should 
be  awarded  a  reasonable  sum  to  enable  her  to  meet  this  charge. 
The  counsel  fee  awarded  her  was,  however,  excessive. 

The  order  appealed  from  should  be  modified  by  striking  out  the 
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provision  as  to  alimony,  and  by  reducing  the  counsel  fee  to  $500, 
and  as  thns  modified  affirmed,  without  costs  of  this  appeal. 

•   O'Brien,  P.   J.,   MoLauohun,   Clarke    and  Houghton,  JJ., 
concurred. 

Order  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
without  costs.     Order  filed. 


In  the  Matter  of  the  Appraisal,  under  the  Act  in  Relation  to  Tax- 
able Transfers  of  Property,  of  the  Property  of  David  Wolfe 
Bishop,  Deceased. 

The  Comptroller  of  the  State  of  New  York,  Appellant ;  Flor- 
ence V.  C.  Parsons  and  Others,  as  Executors,  etc.,  pf  David 
Wolfe  Bishop,  Deceased,  Bespondents. 

First  Department,  March  9,  1006. 

Transfer  tax  —  surrogate  has  power  to  order  reference  to  determine 
question  of  residence  of  decedent. 

When,  in  a  proceeding  to  appraise  the  estate  of  a  decedent  for  the  purpose  of 
levying  a  transfer  tax,  the  question  as  to  whether  the  decedent  was  a  resident 
of  this  State  is  at  issue,  the  surrogate  has  power,  under  section  2546  of  the 
Code  of  Civil  Procedure,  to  refer  the  question  to  a  referee  to  take  testimony 
and  report  with  an  opinion,  and  to  direct  that  the  appraiser  await  the  coming 
in  of  such  report. 

The  surrogate  is  not  hound  to  decide  such  question  of  residence  on  the  evidence 
taken  before  the  appraiser. 

Appeal  bj  The  Comptroller  of  the  State  of  New  York  from  a 
decree  of  the  Surrogate's  Court  of  the  county  of  New  York,  entered 
in  said  Surrogate's  Conrt  on  the  26th  day  of  June,  1905,  refusing 
to  confirm  the  finding  of  the  appraiser  that  the  testator  at  the  time 
of  his  death  was  a  resident  of  the  State  of  New  York,  and  further 
ordering  that  the  question  whether  the  said  testator  at  the  time  of 
his  death  was  a  resident  of  the  State  of  New  York  be  referred  to  a 
referee  to  take  testimony  in  respect  thereto  and  to  report  the  same 
with  his  opinion  thereon  to  said  Surrogate's  Court,  and  that  the 
App.  Div.— Yol.  CXI.        35 
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motion  to  remit  tlio  matter  to  the  appraiser  to  enable  him  to  appraise 
all  of  the  assets  of  the  decedent  await  the  coming  in  of  the  referee's 
report. 

James  J.  McEviUy^  for  the  appellant. 

'Herbert  Parsons^  for  the  respondents. 

Ingraham,  J. : 

This  proceeding  was  instituted  by  the  executors  of  the  estate  of 
David  Wolfe  Bishop,  asking  that  the  property  of  the  testator  sub- 
ject to  tax  be  appraised,  and  upon  that  petition  the  surrogate  desig- 
nated one  of  the  appraisers  '•  to  fix  the  fair  market  value  at  the  time  of 
the  transfer  of  the  property  wliich  was  of  the  above  named  decedent, 
and  which  is  subject  to  tlie  payment  of  any  tax."  The  parties 
appeared  before  the  appraiser,  their  testimony  was  taken,  and  evi- 
dence was  oflFered  by  the  Comptroller  which  it  is  claimed  tended 
to  sliow  that  the  testator  at  the  time  of  his  death  was  a  resident 
of  tlie  State  of  New  York.  The  Comptroller  attempted  to  obtain 
from  the  executors  an  account  of  the  testator's  property  not  situated 
in  tins  State.  This  the  executors  refused  to  supply,  whereupon  the 
appraiser  reported  to  the  court  that  the  testator  was  a  resident  of 
the  State  of  New  York ;  that  he  had  appraised  the  estate  of  the 
testator,  so  far  as  disclosed  to  liim,  subject  to  taxation,  and  specified 
the  property  and  its  value.  He  further  reported  that  the  testator 
died  seized  of  other  estate,  both  real  and  personal,  but  that  the 
'  executors  had  declined  to  furnish  the  appraiser  with  a  statement  of 
the  same  or  to  give  testimony  as  to  the  character  thereof,  and  that  for 
that  reason  he  was  unable  to  make  any  report  in  respect  thereto. 
He  further  reported  that  the  deceased  died  on  the  1st  day  of  May, 
1900 ;  that  he  left  a  last  will  and  testament,  a  copy  of  which  was 
annexed  to  the  report,  which  was  admitted  to  probate  in  the  Surro- 
gate's Court  of  New  York  county  on  the  12th  day  of  June,  1900. 
Upon  this  report  coming  on  before  the  Surrogate's  Court  for  hear- 
ing, the  surrogate  denied  the  motion  to  confirm  the  finding  of  the 
appraiser  that  the  testator  was  at  the  time  of  his  death  a  resident  of 
the  State  of  New  York,  and  ordered  that  the  question  of  such  resi- 
dence be  referred  to  a  referee,  who  was  directed  to  take  the  testi- 
mony in  respect  thereto,  and  to  report  the  same,  with  his  opinion 
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thereon,  to  the  eoittt,  and  tliat  the  motion  to  remit  the  matter  to 
the  appraiser  to  enable  him  to  appraise  all  tlie  assets  of  the  decedent 
await  the  determination  of  the  surrogate  upon  the  coming  in  of  the 
report  of  the  referee.  The  surrogate  then  fixed  the  value  of  the 
property  within  the  State  of  New  York  and  the  tax  payable  ttereon, 
and  from  this  order  the  Comptroller  appeals.  He  insists  that  the 
surrogate  was  bound  to  determine  the  question  of  the  residence  of 
the  testator  upon  tlie  testimony  before  the  appraiser,  and  that  he 
had  no  power  to  refer  that  question  to  a  referee.  I  think  it  is 
quite  clear  from  the  evidence  presented  by  the  Comptroller  that 
the  surrogate  was  justified  in  refusing  to  confirm  the  feport  so 
far  as  it  held  that  the  testator  was  a  resident  of  the  State  of  New 
York. 

•  The  only  other  question  presented  is  whetlier  the  surrogate  had 
power  to  appoint  a  referee  to  take  and  report  the  evidence  upon 
this  question  of  fact  which  he  had  to  determine,  or  was  bound  to 
determine  it  on  the  evidence  before  the  appraiser.  Section  2546 
of  the  Code  of  Civil  Procedure  provides  that  "  In  a  special  proceed: 
ing,  other  tlian  one  instituted  for  probate  or  revocation  of  probate 
of  a  will,  tlie  surrogate  may,  in  his  discretion,  appoint  a  referee  to 
take  and  report  to  the  surrogate  the  evidence  upon  the  facts,  or 
upon  a  specific  question  of  fact  *  *  *.  Such  a  referee  has  the 
same  power  and  is  entitled  to  the  same  compensation  as  a  referee 
apjx)inted  by  the  Supreme  Court,  for  the  trial  of  an  issue  of  fact 
in  an  action,  and  the  provisions  of  this  act,  applicable  to  a  reference 
by  the  Supreme  Court,  apply  to  a  reference,  made  as  prescribed  in 
this  section,  so  far  as  they  can  be  applied  in  substance  without  regard 
to  the  form  of  proceeding." 

The  appraiser  had  reported  to  the  surrogate  the  property  of  the 
testator  in  this  State  which  was  subject  to  taxation.  Counsel  for 
the  Comptroller  had  moved  that  the  matter  be  sent  back  to  the 
appraiser  to  ascertain  and  report  the  property  not  in  this  State,  but 
which  would  be  subject  to  taxation  if  the  testator  was  a  resident 
of  this  State.  The  determination  of  this  application  depended  upon 
the  fact  of  the  testator's  residence  at  tlie  time  of  his  death.  A 
question  of  fact  was,  therefore,  presented  to  the  surrogate  for  decision, 
and  under  the  section  of  the  Code  to  which  attention  has  been  called, 
I  think  the  surrogate  had  the  authority  to  appoint  a  referee  to  take 
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evidence  upon  that  quefetion  of  fact,  upon  the  determination  of 
whicli  the  motion  of  the  Comptroller  depends. 

I  think  the  order  appealed  from  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 

O'Brien,  P.   J.,  MoLaxtohlin,  Clarke  and  Hoctghton,    JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.     Order 
filed. 


Joseph  Budomin,   Appellant,  v,   Interurban   Street    Railway 
Company,  Respondent. 

First  Department,  March  9,  1906. 

Kegli^nce  —  complaint  —  when  allegations  of  injury  sufficient  to  allow 
proof  of  impaired  eyesight  and  varicose  veins — when  objection  to 
exclusion  of  evidence  of  injuries  sufficient. 

Under  a  complaint  which  alleges  that  the  plaintiff  **  sustained  a  compound  frac- 
ture of  his  skull,"  from  which  bone  was  removed,  which  left  his  brain  in  an 
exposed  condition,  etc.,  and  "  Th&t  the  said  break  in  the  plaintiff's  skull  is  a  per- 
manent and  incurable  injury,  and  is  and  will  be  the  cause  of  plaintiff's  being, 
becoming  and  remaining  afflicted  with  diseases.  That  by  reason  of  his  said 
injuries  *  *  *  his  physical  and  mental  abilities  have  been  and  will  remain 
impaired,  lessened  and  destroyed,*'  the  plaintiff  may  show  that  impairment  of 
eyesight  and  varicose  veins  resulted  from  the  injury,  although  such  injuries  are 

.  not  specifically  alleged. 

Under  a  general  allegation  of  bodily  injuries  the  plaintiff  may  prove  any  injury  to 
his  person,  and  if  the  defendant  desires  that  they  should  be  more  definitely  stated 
he  should  either  move  to  have  them  made  more  specific  or  for  a  bill  of  particulars. 
But  if  the  complaint  specifies  the  injuries  received,  proof  cannot  be  given  of  any 
other  injuries  unless  they  necessarily  and  immediately  flow  from  those  named. 

The  error  in  excluding  such  evidence  of  specific  injury  is  available  on  appeal 
when  the  court  held  that  the  proof  was  inadmissible  on  the  opening  of  the  case 
and  so  instructed  the  jury,  to  which  exception  was  taken. 

The  error  is  also  available  under  an  exception  to  the  exclusion  of  evidence  of 
experts  offered  to  show  such  injury. 

Appeal  by  the  plaintiff,  Joseph  Eudomin,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  25th  day  of  May,  1906, 
upon  the  verdict  of  a  jury  for  $2,000,  and  also  from  an  order 
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entered  in  said  clerk's  oiEce  on  the  24th  day  of  May,  1905,  denying 
the  plaintiffs  motion  for  a  ne.w  trial  made  upon  tlie  minutes. 

George  J,  Grxienherg^  for  the  appellant. 
Bayard  IL  Ames^  for  the  respondent. 

McLaughlin,  J. : 

This  action  was  brought  to  recover  damages  for  personal  injuries, 
alleged  to  have  been  sustained  by  reason  of  defendant's  negligence 
in  suddenly  starting  a  car  which  plaintiff  was  about  to  board.  The 
injuries  received  were  serious.  The  skull  was  fractured  to  sucli  an 
extent  that  it  became  necessary  to  remove  a  piece  of  bone  about 
two  inches  long  by  one  and  a  Jialf  to  one  and  three-quarters  inches 
wide  from  the  left  side  of  the  forehead,  which  left  the  brain  exposed 
except  for  the  skin  and  the  covering  on  the  bmin  itself.  He  was 
also  injured  in  other  respects.  PlaintiflE  had  a  verdict  for  $2,000, 
and  from  the  judgment  entered  thereon  he  has  appealed. 

At  the  trial  he  sought  to  show  as  a  result  of  the  injury  an  impair- 
ment of  the  eyesight.  The  testimony,  however,  bearing  on  this 
subject  was  excluded  and  an  exception  taken  on  the  ground  that 
such  proof  was  inadmissible  under  the  allegations  of  the  complaint. 
He  also  attempted  to  show  that  as  a  result  of  his  injuries  he  was 
eaffering  at  the  time  of  the  trial  from  varicose  veins.  This  testimony 
was  also  excluded  for  a  similar  reason. 

The  main  question  presented,  therefore,  on  this  appeal  is  whether, 
under  the  allegations  of  the  complaint,  plaintiff  was  entitled  to  make 
this  proof.  The  complaint  alleged  that  by  reason  of  the  negligence 
of  the  defendant  "the  plaintiff  sustained  a  compound  fracture  of 
his  skull ;  his  arm,  elbow,  ankle,  legs  and  back  were  cut,  bruised 
and  contused  ;  and  the  said  fracture  made  it  necessary  to  have  and 
the  plaintiff  did  have  a  surgical  operation  performed  on  his  skull, 
and  have  certain  bones  and  pieces  of  skull  and  pieces  of  skin  and 
flesh  extracted  and  removed  therefrom,  which  left  his  brain  at  the 
said  break  in  an  exposed  condition  and  without  any  protection  other 
tlian  the  skin  which  has  grown  over  the  said  break.  That  the  said 
break  in  the  plaintiff's  skull  is  a  permanent  and  incurable  injury, 
and  is  and  will  be  the  cause  of  the  plaintiff's  being,  becoming  and 
remaining  afflicted  with  diseases.     That  by  reason  of  his  said  injuries 
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the  plaintiff  has  suffered  and  will  continue  to  suffer  great  physical 
pain  and  mental  anguish,  and  his  physical  and  mental  abilities  have 
been  and  will  remain  impaired,  lessened  and  destroyed." 

I  am  of  the  opinion  that  under  this  allegation  the  plaintiff  was 
entitled  to  prove  an  impairment  of  the  eyesight,  or  any  other 
impairment  of  his  mental  or  physical  abilities,  as  well  as  any  dis- 
ease with  which  he  was  afflicted  which  he  could  prove  was  directly 
traceable  to  or  proximately  flowed  from  the  fracture  of  the  skull, 
the  injury  to  "  his  arm,  elbow,  ankle,  legs  and  back." 

The  leading  case  on  the  subject  as  to  what  can  be  proved  in  an 
action  of  this  character  under  a  general  allegation  of  bodily  injuries 
is  Ehrgott  v.  Mayor,  etc.,  of  City  of  N.  Y.  (96  N.  Y.  264).  There 
the  allegation  was  that  the  plaintiff  had  "  suffered  great  bodily  injury  ; 
that  he  became  and  still  continues  to  be  sick,  sore  and  disabled,"  and 
it  was  held  that  this  was  a  sufficient  allegation  to  entitle  the  plaintiff 
to  prove  a  disease  of  the  spine.  But  it  is  claimed  that  the  rule  laid 
down  in  this  case  has  been  qualified  to  a  certain  extent  by  the  more 
recent  case  of  Kleiner  v.  Third  J^venue  li,  R.  Co,  (162  N.  Y.  193). 
This  case  does  not,  in  express  terms,  either  modify  or  qualify  the  rule 
laid  down  in  the  Ehrgott  case,  nor  do  I  think,  when  carefully  con- 
sidered, it  changes  the  rule  there  stated.  The  rule  now  seems  to  be 
that  under  a  general  allegation  of  bodily  injuries  the  plaintiff  may 
prove  any  injury  to  his  person,  and  if  the  defendant  desires  that 
they  should  be  more  definitely  stated,  then  it  should  move  to  have 
them  made  more  specific  or  for  a  bill  of  particulars.  But  where 
the  complaint  specifies  the  injuries  received,  then  proof  cannot  be 
given  of  any  other  injuries  unless  they  necessarily  and  immediately 
flow  from  those  named. 

In  the  Klehier  case  the  allegation  of  the  complaint  was  that  the 
plaintiff  had  received  severe  and  painful  contusions  to  her  head, 
body  and  arms,  and  that  her  scalp  had  been  lacerated  "  whereby  she 
sustained  severe  nervous  shock  and  concussion  of  the  brain  and 
injured  her  eyesight  and  she  was  for  a  time  rendered  unconscious, 
and  she  thereby  sustained  permanent  injuries  and  was  injured  for 
life."  Under  this  allegation  the  plaintiff  was  permitted  to  prove 
that  the  dorsal  muscle  of  the  right  side  was  paralyzed  and  that  she 
suffered  from  vertigo,  curvature  of  the  spine,  and  other  diseases. 
This  was  held  error,  the  court  holding  that  the  principle  in  the 
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Ekrgott  case  did  not  apply,  inasmuch  as  the  plaintiff  had  specified 
the  injuries  which  she  had  sustained  and  that  the  allegation  was  that 
she  "  thereby  sustained  permanent  injuries,  thus  in  effect  limiting  her 
permanent  injuries  to  those  previously  alleged."  In  the  case  now 
before  us  the  allegation  is  that  the  injury  to  the  skull  is  and  will 
be  the  cause  of  plaintiff's  becoming  and  remaining  afflicted  with 
diseases.  He  was,  therefore,  entitled  to  prove  that  he  was  afflicted 
or  would  be  afflicted  with  any  disease  which  was  the  direct  result  of 
this  injury,  whether  it  be  an  impairment  of  the  eyesight  or  varicose 
veins-  Then,  too,  under  the  allegation  that,  by  reason  of  the  injuries 
specified,  plaintiff's  '^  physical  and  mental  abilities  have  been  and 
will  remain  impaired,"  he  was  entitled  to  prove  that  his  ability  to 
see  had  either  been  wholly  or  partially  destroyed.  Impairment  of 
the  eyesight,  either  complete  or  partial,  resulting  from  an  injury  to 
the  skull,  if  not  a  disease,  is  certainly  an  impairment  of  one's  physical 
ability  to  see.     • 

That  plaintiff  was  entitled  to  make  this  proof  i^  clearly  estiil>- 
lished  by  numerous  decisions  of  this  court.  In  Eichholz  v.  Niagara 
Falls  11.  P.  i&  M,Co.{68  App.  Div.  441 ;  affd.,  174  N.  Y.  519)  the 
complaint  alleged  that  the  plaintiff  "  was  greatly  shocked  and  bruised 
about  his  body,  his  spinal  column  strained  and  injured,  and  his  leg 
bruised  and  the  cords  and  muscles  lacerated,  torn  and  disconnected 
from  the  bone,  and  otherwise  injuring  plaintiff  and  causing  him 
great  pain  and  suffering,  and  he  was  rendered  sick,  sore  and  lame 
and  now  is  and  ever  since  has  remained  sick,  sore  and  lame."  It 
was  held  that  tliis  allegation  was  sufficient  to  warrant  the  admission 
of  proof  that  the  plaintiff,  as  the  result  of  the  accident,  was  suffering 
from  diabetes. 

In  Crraham  v.  Mauland  Co.  (97  App.  Div.  141)  the  complaint 
alleged  that  the  plaintiff  was  seriously  and  permanently  bruised  and 
injured,  and  it  was  held  that  proof  was  admissible  tending  to  show 
an  impairment  of  eyesight  and  hearing.  In  Mullady  v.  Brooklyn 
UeigJda  H.  B.  Co.  (65  App.  Div.  549)  it  was  held  that  an  allegation 
in  the  complaint  that  the  plaintiff  sustained  serious  and  lasting 
bodily  injuries  to  his  head,  limbs  and  nervous  system,  entitled  him 
to  prove  not  only  impairment  of  eyesight,  but  hearing.  And  to  the 
same  effect  is  Quirk  v.  Siegel-Cooper  Co.  (43  App.  Div.  464). 

A  case  which  seems  to  be  directly  in  point  is  Badjaviller  v. 
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Third  Ave.  R.  H,  Co.  (68  App.  Div.  11),  in  which  the  opinion  of 
this  court  was  delivered  by  the  present  presiding  justice.  There  the 
complaint  alleged  that  the  plaintiff  sustained  severe  injuries  on  her 
left  foot,  left  arm,  left  side  of  her  head  and  her  entire  left  side. 
It  was  there  held  that  this  allegation  entitled  the  plaintiff  to  intro- 
duce proof  to  the  effect  that  she  sustained  an  injury  to  her  left  ear. 
(See,  K\&o,Bolte  v.  Third  Ave,  R.  R.  Co.,  38  App.  Div.  234; 
Oarhdczewaki  v.  Third  Ave.  R.  R.  Co.,  6  id.  186.)  Here,  the 
injuries  are  alleged,  as  it  seems  to  me,  in  a  much  more  general  way 
tlian  in  some  of  the  cases  cited.  The  allegation  is  that  the  injury 
to  the  skull  has  been,  is  and  will  be  the  cause  of  plaintiff's  becoming 
and  remaining  afflicted  with  diseajses.  If,  as  already  suggested,  an 
impairment  of  the  eyesight  is  a  disease,  then  proof  would  be  admis- 
sible under  this  allegation.  And  this  applies  equally  to  the  proof 
as  to  the  varicose  veins.  Then,  under  the  allegation  as  to  the  injury 
to  the* skull,  plaintiff's  "  physical  and  mental  abilities  have  been  and 
will  remain  impaired,"  entitled  him  to  show  an  impairment  of  any 
of  the  physical  conditions  of  the  body,  which,  of  course,  included 
seeing. 

But  it  is  suggested  that  the  appellant  is  not  in  a  position  to  take 
advantage  of  these  rulings  inasmuch  as  no  exception  was  taken  to 
the  charge  to  the  jury  bearing  upon  the  question  of  damages. 
There  was  no  necessity  for  taking  an  exception  in  order  to  raise  the 
errors  here  alleged.  When  the  plaintiff's  counsel  opened  the  case 
to  the  jury  he  stated  that  he  proposed  to  offer  proof  that  the  plain- 
tiff's eyesight  had  been  impaired.  Def ondan t's  counsel  then  objected 
that  such  proof  would  be  inadmissible  under  the  complaint  and  the 
court  held  that  such  proof  was  inadmissible  and  so  instructed  the 
jury,  to  which  an  exception  was  taken.  The  question  was  also  pre- 
sented sharply  when  the  plaintiff  put  Dr.  Wolff,  an  eye  expert,  upon 
the  stand  and,  after  qualifying  him,  asked  the  following  question : 
"  State  what  you  found  to  be  his  condition."  The  objection  then 
was  interposed  that  if  it  were  sought  to  show  an  impairment  of 
the  eyesight,  it  was  inadmissible  under  the  complaint.  Plaintiff's 
counsel  stated  that  the  purpose  of  this  proof  was  to  show  that  tlie 
plaintiff  had  lost  the  power  of  his  eyesight  by  the  fracture  of  his 
skull.  The  objection  was  sustained  and  an  exception  taken.  And 
a  similar  ruling  was  made  and  an  exception  taken  when  proof  was 


Digitized  by 


Google 


Corn  Exchange  Bank  v,  Peabody.  553 

App.  DiT.]  First  Department,  March,  1906. 

offered  as  to  the  varicose  veins,  and  in  excluding  this  proof  I  think 
the  court  erred  and  a  new  trial  should  be  ordered.  Other  errors 
are  alleged  which  would  require  serious  consideration,  but  inasnnich 
as  there  must  be  a  new  trial,  it  is  unnecessary  to  here  consider  them. 
The  judgment  and  order  appealed  from,  therefore,  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
the  event. 

O'Brikn,   p.  J.,  Patteeson,   Laughun    and  Houghton,  JJ.^ 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 


The  Corn  Exchange  Bank,  Respondent,  v.  Henbt  "W.  Peabodt 
and  Others,  Composing  the  Firm  of  Henby  W.  Peabodt  and 
Company,  Appellants. 

'First  Department,  March  9,  1906. 

CooiTeTsion  —  measure  of  damage  —  when  plaintiff  not  entitled  to  recover 
highest  market  value— erroneous  charge. 

In  an  action  for  the  conversion  of  personal  property,  in  the  absence  of  special 
circumstances,  the  value  of  the  property  at  the  time  of  such  conversion, 
with  interest,  is  the  measure  of  damage,  and  it  is  error  for  the  court  to  charge 
that  the  plaintiff  is  entitled  to  recover  "the  highest  value  of  the  article  con- 
verted •  *  *  from  the  time  of  the  conversion  to  the  time  of  trial,"  with 
interest  on  such  value. 

When  the  jury  has  found  a  verdict  for  the  highest  value  proved  by  the  plaintiff, 
in  the  face  of  evidence  of  a  much  less  value  shown  by  the  defendant,  it  cannot 
be  said  that  such  erroneous  charge  did  not  prejudice  the  defendant,  as  it 
excluded  the  defendant's  evidence  from  the  consideration  of  the  jury. 

Appeal  by  the  defendants,  Henry  W.  Peabody  and  others,  com- 
posing the  firm  of  Henry  W.  Peabody  and  Company,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  3d  day  of 
April,  1905,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  3d  day  of  April,  1905,  denying 
tke  defendants'  motion  for  a  new  trial  made  upon  the  minutes. 
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W>  P,  Pre7iti€ej  for  the  appellants. 

John  M.  Bowers^  for  the  respondent. 

McLaughlin,  J. : 

This  action  was  brought  to  recover  the  value  of  certain  goat 
skins  alleged  to  have  been  wrongfully  converted  by  the  defendants. 
These  skins,  consisting  of  two  lots  —  one  designated  M.  H.  S.  C. 
V.  and  the  other  D.  R.  —  were  stored  by  plantiflPs  assignor  at  dif- 
ferent times  with  one  Weber  in  warehouses  kept  by  him.  The 
defendants  had  also  stored  similar  skins  in  the  same  warehouses.^ 
The  warehouseman  made  a  general  assignment  for  the  benefit  of 
creditoiis  and  thereupon  the  defendants,  being  unable  to  obtain 
possession  of  their  skins  from  the  assignees,  brought  an  action  for 
that  purpose.  A  writ  of  replevin  was  issued  under  which  the 
defendants,  acting  through  the  sheriff,  took  possession  of  a  large 
number  of  skins,  including  those  alleged  to  belong  to  the  plaintiflF, 
which  were  subsequently  sold. 

The  plaintiff  alleged  in  its  complaint  that  the  value  of  the  skins 
taken  was  $18,128.83,  for  which  judgment  was  demanded  besides 
interest.  The  defendants  denied  not  only  the  conversion,  but  also 
that  the  skins  were  of  the  value  alleged. 

At  the  trial  much  evidence  was  given  by  both  parties  bearing  u^x)!! 
the  question  of  the  conversion  and  the  identity  of  the  skins,  as  well 
as  their  value,  the  plaintiff's  proof  tending  to  show  that  the  value 
of  the  M.  II.  S.  C.  V.  skins  was  $8,290.06  and  the  value  of  the  L. 
R.  skins  $7,175,  making  in  all  $15,465.06,  while  the  defendants' 
proof  tended  to  show  that  the  skins  were  of  much  less  value,  espe- 
cially the  D.  R.  skins.  The  jury  evidently  accepted  the  testimony 
offered  on  the  part  of  the  plaintiff  as  correctly  stating  the  value  of 
the  skins  by  rendering  a  verdict  in  its  favor  for  $19,206.06,  which 
was  the  value  of  the  skins  as  stated  by  plaintiff's  witnesses,  together 
with  interest  from  the  time  the  conversion  took  place  to  the  time  of 
the  trial.  Judgment  was  entered  upon  the  verdict  and  defendants 
appeal.  Numerous  errors  are  alleged  as  calling  for  a  reversal  of 
the  judgment,  both  as  to  the  admission  and  rejection  of  evidence, 
and  especially  as  to  the  sufficiency  of  the  proof  to  establish  that  all 
of  the  skins  for  which  an  award  has  been  made  belonged  to  the 
plaintiff. 


Digitized  by 


Google 


Corn  Exchange  Bank  v.  Peabody.  556 

App.  Div.]  First  Department,  March,  1906. 

These  questions  or  some  of  them  would  require  .very  serious  con- 
sideration, but  inasmuch  as  we  are  all  agreed  there  must  be  a  new 
trial  on  account  of  an  error  in  the  charge,  and  they  may  not  again 
be  presented,  it  is  unnecessary  to  pass  upon  them. 

The  value  of  the  skins  taken  was  one  of  the  questions  seriously 
contested  at  the  trial,  and  while  there  was  no  great  difference 
between  the  parties  as  to  the  value  of  the  M.  H.  S.  C.  V.  skins, 
there  was  a  very  material  difference  as  to  the  value  of  the  D.  R. 
skins,  the  plaintiff's  testimony  tending  to  sliow  that  they  were 
worth,  in  February  when  the  conversion  took  place,  at  least  tliirty- 
five  cents  per  pound,  while  the  testiriiony  on  the  part  of  the  defend- 
ants tended  to  show  that  they  were  wortii  at  most  from  ten  to 
seventeen  cents  per  pound.  All  of  the  skins  were  sold  by  the 
defendants  and  there  ■  does  not  seem  to  be  any  serious  question 
raised  but  what  they  obtained  the  best  possible  price  at  such  sales, 
the  M.  H.  S.  C.  Y.  skins  bringing  $7,680.94,  and  the  D.  R. 
$1,929.90,  making  in  all  $9,610.84,  yet  the  jury  found  that  the 
value  of  the  skins  was  several  thousand  dollars  more  than  the 
amount  realized  By  the  defendants.  Bearing  upon  the  question  of 
the  value  of  the  skins  the  learned  trial  justice,  in  submitting  the 
case  to  the  jury,  said  :  "  The  plaintiff  is  entitled  to  recover  the 
highest  value  of  the  article  converted,  if  you  find  there  was  a 
conversion  in  this  case,  from  the  time  of  the  conversion  to  the 
time  of  the  trial,  and  he  is  also  entitled  to  recover  as  damages, 
interest  upon  such  value."  An  exception  was  duly  taken  to  this 
portion  of  the  charge  and  the  plaintiff's  counsel,  evidently  real- 
izing that  it  was  not  the  proper  rule,  immediately  said :  "  I  am 
perfectly  willing  that  should  be  corrected,''  to  which  the  court 
responded  :  "  I  refuse  to  correct  it  and  refer  you  both  to  Flagler 
V.  Uearat  (91  Appellate  Division,  12).  I  reiterate  that  charge.  It 
is  the  rule  of  damages  in  conversion  cases."  The  learned  court  was 
in  error.  It  is  not  the  proper  rule  of  damages  in  actions  of  conver- 
sion. As  I  understand  it  the  general  rule  is  this  —  in  the  absence  of 
special  circumstances,  in  an  action  for  conversion  of  personal  prop- 
erty the  value  of  the  property  at  the  time  of  such  conversion,  with 
interest,  is  the  measure  of  damage.  This  is  fair  to  both  parties.  It 
compensates  the  one  for  the  loss  sustained  and  compels  the  other  to 
pay  that  loss  for  the  wrong  committed.     {Matthews  v.  Coe^  49  N.  Y. 
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57 ;  Baker  v.  Drake^  53  id.  211 ;  Ormshy  v.  Vermont  Capper 
Mining  Co,y  56  id.  623 ;  Parsons  v.  Sutton^  66  id.  92 ;  Barnes  v. 
Brown^  130  id.  372 ;  Parmenter  v.  Fitzpatrich,  135  id.  190.)  No 
special  circumstances  were  alleged  in  the  complaint,  nor  were  any 
facts  proved  npon  the  trial  to  take  this  case  out  of  the  general  rule. 
Tlio  plaintiff  was  entitled  to  recover,  if  at  all,  the  value  of  the  skins 
at  the  time  the  conversion  took  place,  together  with  interest  thereon 
to  the  time  of  trial.  He  waa  not  entitled  to  recover  their  highest 
value  between  the  time  of  conversion  and  the  time  of  trial.  I  have 
been  unable  to  find  a  single  authority  in  this  State  which  sustains 
the  instruction  given  other  than  MarTcham.  v.  Jaudon  (41  N.  Y. 
235),  which  was  expressly  overruled  by  Baker  v.  Drake  (supra). 

Flagler  v.  Hearst  (91  App.  Div.  12),  relied  upon  by  the  trial 
court,  does  not  sustain  it.  That  was  an  action  for  the  conversion  of 
a  yacht  which  was  afterwards  returned  to  the  plaintiff,  who  had  a 
recovery,  and  defendant  appealed.  One  of  the  errors  alleged  as 
calling  for  a  reversal  of  the  judgment  was  that  tlie  jury  had  been 
erroneously  instructed  as  to  the  measure  of  damage.  The  trial 
court  laid  down  the  rule  that  the  plaintiff's  measure  of  damage  was 
the  value  of  the  %Lse  of  the  yacht  and  the  damage  that  she  had 
suffered  during  the  time  she  was  in  possession  of  the  defendant. 
This  was  held  to  be  erroneous,  and  for  that  reason  a  new  trial  was 
ordered  ;  and  while  there  are  expressions  in  the  opinion  to  the  effect 
that  the  plaintiff  was  entitled  to  recover  the  highest  value  of  the 
yacht  from  the  time  the  conversion  took  place  to  the  time  of  the 
trial,  such  expressions  have  no  binding  force  except  as  applied  to 
that  case.  A  decision  has  no  binding  force  except  in  so  far  as  it 
determines  the  question  then  before  the 'court.  This  rule  was 
reiterated  by  the  Court  of  Appeals  in  the  recent  case  of  Crane  v. 
Bennett  (177  N.  Y.  106),  where  the  court  said :  "  ^  It  was  not  our 
intention  to  decide  any  case  but  the  one  before  us  *  *  *  and 
our  opinion  should  be  read  in  the  light  of  that  purpose.  If,  as 
sometimes  happens,  broader  statements  were  made  by  way  of  argu- 
ment or  otherwise  than  were  essential  to  the  decision  of  the  ques- 
tions presented,  they  are  the  dicta  of  the  writer  of  the  opinion,  and 
not  the  decision  of  the  court.  A  judicial  opinion,  like  evidence,  is 
only  binding  so  far  as  it  is  relevant,  and  when  it  wanders  from  the 
point  at  issue  it  no  longer  has  force  as  an  official  utterance.' " 
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Besides,  ia  the  Flagler  cdse^  there  were  special  eircumstancee 
which  took  it  out  of  the  general  rule. 

But  it  is  urged  by  the  respondent's  counsel  that  even  if  the 
instructions  of  the  court  as  to  the  measure  of  damage  were  an 
incorrect  statement  of  the  law,  nevertheless  the  judgment  ought 
not  to  be  reversed  because  such  instructions  could  not  have  had  any 
eflfect  upon  the  verdict.  What  is  claimed  in  tliis  respect  is  that  the 
evidence  offered  by  the  plaintiflE  tended  to  show  the  value  of  the 
skins  at  the  time  the  conversion  took  place,  and  not  at  a  subsequent 
date ;  that  the  only  evidence  of  value  of  any  other  date  than  the 
date  of  conversion  was  introduced  by  the  defendants,  and  for  the 
most  part  consisted  of  proof  of  the  disposition  of  the  goods  at  a 
later  date,  which  showed  a  value  slightly  less  as  to  the  M.  11.  S.  C.  V. 
skins,  and  much  less  as  to  the  D.  B. ;  and  as  the  highest  value  proved 
was  of  the  date  of  the  conversion  it  was  immaterial  that  the  jury 
should  be  instructed,  if  they  found  a  conversion,  they  should  award 
the  highest  value  between  the  date  of  conversion  and  the  date  of 
trial.  This  reasoning  is  plausible,  but  not  sound.  The  value  of  the 
goods,  as  already  said,  was  one  of  the  serious  questions  litigated. 
PlaintiflE  was  not  entitled  to  tlie  highest  value,  but  to  the  actual 
value  of  the  goods  at  the  time  the  conversion  took  place,  and  in 
determining  what  such  actual  value  was  at  the  date  the  conversion 
took  place  the  jury  had  a  right  to  consider  —  indeed,  they  were 
bound  to  consider  —  all  of  the  evidence  oflfered  by  both  parties 
bearing  on  that  subject,  and  this  included  what  the  skins  brought 
when  sold.  {Parmenter  v.  Fitzpatrick^  »upra,)  The  instructions 
practically  withdrew  from  the  jury  the  defendants'  evidence  bear- 
ing upon  the  subject  of  value  and  left  simply  the  plaintiflPs  evidence 
to  be  considered,  because  that  established  the  highest  value.  The 
jury  could  not  under  the  instruction  weigh  all  the  evidence  and 
from  that  determine  what  the  value  was  at  the  time  of  the 
conversion. 

The  case  was  submitted  to  the  jury  upon  an  erroneous  theory  as 
to  the  measure  of  damage.  The  instructions  permitted  them  to 
award  damages  to  which  the  plaintiff  was  not  entitled.  That  the 
defendants  were  prejudiced  by  these  instructions  is  suflBciently 
evidenced  by  the  verdict  rendered,  and,  therefore,  justice  requires 
there  should  be  a  new  trial. 
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,   The  judgment  and  order  appealed  from  is  reversed  and  new 
trial  ordered,  with  costs  to  appellants  to  abide  event. 

O'Brien,    P.   J.,   Patterson,  Lauohlin   and    IIouguton,   JJ., 
concurred. 

Judgment    and    order    reversed,    new    trial   ordered,   costs  to 
appellants  to  abide  event.     Order  filed. 


The  People  of  the  State  of  New  York,  Appellant,  v.  David 

Lewis,  Respondent,  Impleaded  with  Harry  Cohen  and  Others, 

Defendants. 

First  Department,  March  9,  1906. 

Grimizial  law— when  withdrawal  of  counts  in  an  indictment  does 
not  invalidate  conviction  under  remaining  counts  —  nolle  prbsequi 
abolished. 

Although  on  the  trial  of  an  indictment  charging  (1)  burglary  in  the  third  degree, 
(^  grand  larceny  in  the  first  degree,  (3)  receiving  stolen  goods,  the  prosecu- 
tion abandoned  the  first  and  second  counts,  a  motion  to  arrest  Judgment 
after  a  conviction  on  the  third  count  should  not  be  granted  when  the  point 
that  the  third  count  became  defective  by  the  withdrawal  of  the  first  and  second 
counts  was  not  raised  until  after  the  conviction. 

In  the  absence  of  such  objection,  the  withdrawn  counts  remain  in  the  indictment 
for  the  purpose  of  explaining  the  references  contained  in  the  third  count,  and 
if  when  retained  for  that  purpose  the  third  count  is  sufficient,  arrest  of 
judgment  should  not  be  granted. 

The  nolle  prosequi  is  abolished  by  section  672  of  the  Code  of  Criminal  Procedure. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  New  York, 
from  an  ord^r  of  the  Court  of  General  Sessions  of  the  Peace  in  and 
for  the  city  and  county  of  New  York,  entered  in  the  office  of  the 
clerk  of  said  court  on  the  6th  day  of  February,  1906,  granting  a 
motion  in  arrest  of  judgment. 

Robert  C.  Taylor ^  for  the  appellant. 
Leonard  A.  Snithin^  for  the  respondent. 

McLaughlin,  J. : 

The  defendant,  with  others,  was  tried  upon  an  indictment  con- 
taining three  counts  charging  him  with  (1)  burglary  in  the  third 
degree,  (2)  grand  larcerty  in  the  first  degree,  and  (3)  receiving 
stolen  goods.    At  the  beginning  of  the  trial,  upon  motion  of  the 
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district  attorney,  the  court  granted  permission  to  withdraw  the 
counts  of  grand  larceny  and  burglary,  and  the  trial  then  proceeded 
under^  and  the  case  was  submitted  to  the  jury  on,  the  third  count. 
The  defendant  was  convicted  and  thereupon  made  a  motion  for 
arrest  of  judgment,  wiiich  was  granted,  and  the  People  appeal. 

The  motion  was  granted,  as  appears  from  the  statement  of  the 
learned  trial  judge  and  the  briefs  presented,  upon  the  ground  that  the 
third  count,  under  which  the  trial  and  conviction  were  had,  stand- 
ing by  itself,  did  not  state  facts  sufficient  to  constitute  a  crime  and 
tlie  defects  in  the  indictment  were  not  cured,  notwithstanding 
reference  was  made  to  the  preceding  counts  which  set  out  the 
material  facts  omitted  in  the  third  count,  under  the  authority  of 
JPeople  V.  Werbin  (27  Hun,  311). 

If  we  were  disposed  to  follow  the  Werbin  case,  which  we  are  not, 
it  would  not  be  difficult  to  distinguish  it  from  the  case  now  before 
us.  The  indictment  was  found  and  the  indictment  had  in  that  case 
prior  to  the  adoption  of  the  Code  of  Criminal  Procedure,  which 
provides  (§§  285,  542,  684)  that  an  indictment  is  not  insufficient,  nor 
is  tlie  trial,  judgment  or  other  proceedings  thereon  affected  by  reason 
of  an  imperfection  in  matter  of  form  wliich  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  defendant  upon  the  merits, 
and  that  all  technical  objections  must  be  disregarded  which  do  not 
prejudice  the  defendant  in  such  respect.  There  the  defendant  was 
indicted  for  arson.  There  were  three  counts  in  tlie  indictment, 
two  of  which  were  abandoned  by  the  entry  of  a  nolle  prosequi. 
Immediately  upon  such  entry  being  made,  defendant's  counsel 
moved  to  discharge  the  defendant  upon  the  ground  that  the  third 
count  was  insufficient.  The  motion  was  denied,  and  on  appeal  the 
court  held  that  the  effect  of  the  nolle  prosequi  was  to  strike  out  the 
first  and  second  counts ;  that  those  counts  having  been  in  effect 
expunged,  the  third  count  was  insufficient  because  its  essential  ele- 
ments of  time  and  place  rested  upon  reference  to  allegations  in  that 
respect  contained  in  the  other  counts.  The  Code  of  Criminal  Pro- 
cedure abolishes  a  nolle  prosequi  (§  672).  But  even  if  the  with- 
drawing of  the  first  and  second  counts  were  to  be  considered  in 
effect  the  same  as  the  entry  of  a  nolle  prosequi^  the  Werbin  case 
would  not  apply  because  there,  as  soon  as  the  first  and  second  counts 
had  been  abandoned,  the  objection  was  taken  that  the  third  count 
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did  not  justify  a  conviction,  while  here  no  such  objection  was  made 
until  after  the  defendant  had  been  convicted,  and  it  must  be  held, 
under  the  authority  of  People  v.  McLaughlin  (160  N.  Y.  365)  that 
the  failure  to  object  was  in  efiEect  a  consent  by  defendant  that  the 
first  and  second  counts  be  retained  for  the  purpose  of  explaining 
tlie  references  contained  in  the  third  count,  and  that  when  retained 
for  tliat  purpose  the  third  count  was  sufficient. 

It  is  unquestionably  true  that  an  indictment  must  contain  every 
essential  element  of  the  crime  charged,  an  I  the  charge  must  be 
made  directly  and  not  inferentially,  but  it  is  equally  true  that  a 
count  in  an  indictment  is  good  if  the  facts  there  stated,  and  those 
stated^ in  a  preceding  count  to  which  reference  is  made  by  apt  and 
appropriate  words,  contain  all  the  essential  elements  of  the  crime 
charged  against  the  defendant  and  for  which  he  is  tried.  {People 
V.  Danihy^  63  Hun,  579 ;  People  v.  Ormea,  5  Park.  Or.  Eep.  184 ; 
People  V.  MoLcmgJdm^  axipra;  Comnvonvyealth  v.  Clapp^  82  Mass. 
(16  Gray)  237;  State  v.  Dufour,  63  Ind.  567;  Blitz  v.  United 
States,  153  U.  S.  308 ;  Crcdn  v.  United  States,  162  id.  625.)  The 
purpose  of  an  indictment  is  to  inform  the  defendant,  at,  the  time 
he  is  arraigned,  of  the  crime  which  he  is  accused  of  having  com- 
mitted, to  the  end  that  he  may  prepare  for  and  properly  defend 
himself  at  the  trial.  This  purpose  is  accomplished  where  there  are 
several  counts  in  an  indictment,  some  of  which  are  abandoned,  if  the 
count  or  counts  under  which  the  trial  proceeds  fully  set  out  the 
facts  constituting  the  crime  either  directly  or  by  reference  to  preced- 
ing  counts.  Such  reference  draws  to  and  embodies  in  the  coqnt 
under  which  the  trial  is  had  a  statement  of  the  facts  omitted. 

This  defendant  knew,  at  the  time  he  was  arraigned,  that  the  third 
count  in  the  indictment  charged  him  with  having  received,  at  the 
time  and  place  stated,  the  property  mentioned  in  the  first  two  counts 
in  the  indictment,  knowing  such  property  to  have  been  stolen.  It 
charged  him  with  having  knowingly  received  "  on  the  day  and  in  the 
year  aforesaid,  at  the  borough  and  county  aforesaid,  the  same  goods, 
chattels  and  personal  property  mentioned,  described  and  set  forth  in 
the  second  count  of  this  indictment,  to  which  reference  is  hereby 
made."  That  he  knew  this  is  obvious  from  the  fact  that  he  pro- 
ceeded with  the  trial  and  in  no  way  questioned  the  validity  of  this 
count  until  after  he  had  been  convicted.    The  indictment  fully 
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advised  the  defendant  of  tlio  crime  with  which  he  was  charged.  It 
enabled  him  to  prepare  his  defense.  It  protects  him  against  a  sub- 
sequent prosecution  for  the  same  offense.  This  is  all  that  is  required 
iu  an  indictment.  {People  v.  Weldon^  111  N.  Y.  569 ;  People  v.' 
Herlihy,  66  App.  Div.  534;  affd.,  170  N.  Y.  584.) 

If  the  foregoing  views  be  correct,  then  it  follows  that  the  order 
appealed  from  should  be  reversed,  the  motion  in  arrest  of  judgment 
denied,  and  the  matter  remitted  to  the  Court  of  General  Sessions  of 
the  Peace  in  and  for  the  county  of  New  York  to  proceed  according 
to  law  and  to  render  such  judgment  against  defendant  as  it  may  be 
advised. 

O'Bkien,  p.  J.,  Ingraham,  Clarke  and  Houghton,  J  J.,  concurred. 

Order  reversed  and  motion  denied,  matter  remitted  to  Court  of 
General  Sessions. 


George  M.  Stevens,  Jr.,  Appellant,  v.  Louise  D.  Taylor, 

Respondent. 

First  Department,  March  9,  1906. 

Landlord  and  tenant  —  action  to  restrain  landlord  txom  interfering  with 
use  of  furnace  by  tenant  —  use  of  furnace  included  in  the  word 
"  appiirtenances  "  —  temporary  injunction. 

In  an  action  in  equity  by  a  tenant  against  his  landlord  under  a  lease  of  the  base- 
ment and  parlor  floor  of  premises  '*with  the  appurtenances,"  to  procure  an 
injunction  restraining  the  defendant  from  interfering  with  the  use  by  the 
plaintiff  of  a  furnace  in  the  cellar,  which  is  the  only  means  of  heating  the 
plaintiff's  quarters,  an  \n]}iviCi\on  pendente  lite  should  be  granted. 

Although  the  lease  is  silent  as  to  the  provisions  for  heat,  it  is  immaterial  because 
the  right  to  heat  with  the  only  means  provided  therefor  is  included  in  the  word 
"appurtenances." 

Appeal  by  the  plaintiff,  George  M.  Stevens,  Jr.,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
29th  day  of  January,  1906,  denying  the  plaintiff's  motion  for  an 
iwyxiiQiion  pendente  lite, 

Rufu%  L.  Weaver^  for  the  appellant. 

Jarn^  A.  Allen,  for  the  respondent. 

App.  Div.— Vol.  CXI.        36  :    .  r 
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McLaughlin,  J.: 

The  defendant  owns  what  is  termed  a  two-family  house,  that  is, 
one  constructed  in  such  a  way  as  to  be  occupied  by  two  families. 
Tlie  plaintiff  leased  the  basement  and  parlor  floors,  and  the  defend- 
ant occupies  the  floors  above.  Immediately  below  the  floors  leased 
to  the  plaintiff  is  the  cellar,  in  which  is  placed  a  hot-air  furnace 
which  supplies  heat  to  all  of  the  rooms,  with  the  possible  exception 
of  plaintiff's  kitchen.  The  furnace  was  placed  in  the  cellar  when 
the  building  was  constructed,  and  since  that  time  it  has  been  used 
for  the  purpose  of  heating  the  different  rooms  in  the  house,  and  in 
fact  is  the  only  way  at  present  provided  for  heating  such  rootiis. 
The  plaintiff  went  into  possession  of  the  rooms  occupied  by  him  en 
the  3d  of  November,  1904,  under  an  agreement  which  provided 
that  th^  heat  was  to  be  furnished  by  the  defendant.  This  agree- 
ment was  informal,  and  on  the  second  of  December  following  (lieat 
in  the  meantime  having  been  furnished)  it  was  supplemented  by 
a  formal  lease  in  which  nothing  was  said  about  heat,  but,  never- 
theless, defendant  continued  to  furnish  it  at  her  own  expense  to  the 
11th  of  Xovember,  1905,  when  she  refused  any  longer  to  do  so,  and 
also  refused  to  allow  the  plaintiff  to  use  the  furnace,  he  himself 
furnishing  his  own  fuel.  Thereupon  this  action  was  brought  to 
procure,  among  other  things,  a  judgment  enjoining  the  defendant 
from  interfering  with  the  plaintiff  in  the  use  of  the  furnace  lor 
heating  the  premises  occupied  by  him  during  the  term  of  his  lease. 
He  obtained  an  injunction  granting  him  this  relief  pending  the 
return  of  an  order  to  show  cause  why  the  same  should  not  be  con- 
tinued during  the  pendency  of  the  action.  Upon  the  return  of  the 
order,  the  injunction  was  vacated  and  plaintiff  appeals. 

I  am  of  the  opinion  that  the  court  erred  in  refusing  to  continue 
the  injunction  during  the  pendency  of  the  action.  The  plaintiff  liaa 
no  adequate  remedy  at  law,  and  the  action  being  in  equity,  he  ought 
to  have  the  injunction  during  its  pendency.  Otherwise  if  the  lease 
expires  before  the  trial,  he  will  be  unable  to  obtain  any  equitable 
relief  whatever.  The  defendant  leased  to  thg  plaintiff  "  the  base- 
ment and  parlor  floors  *  *  *  with  the  appurtenances."  The 
furnace  was  an  appurtenance  to  the  premises  leased,  just  as  much 
as  was  access  to  the  rooms.  Everything  is  included  within  the 
word  ^^  appurtenances  "  which  is  necessary  and  essential  to  the  bene- 
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ficial  use  and  enjoyment  of  the  thing  leased  or  granted.  {Doyle  v. 
Zordj  64:  N.  Y.  432 ;  Voorhees  v.  Burchardy  55  id.  98  ;  Hutteraeier 
V.  Alhro,  18  id.  48;  Matter  of  Hall  v.  L^hi,  78  App.  Div.  107; 
Riddle  V.  Littlefield^  53  N.  II.  503.)  Tlie  fact  that  the  lease  con- 
tains no  provision  as  to  heat,  or  any  reference  to  tlie  fnrnace,  is  of 
no  importance,  because  the  right  to  heat  with  tlie  only  means  pro- 
vided is  included  within  the  word  "appurtenances."  Unless  it  is, 
then  the  plaintiflE  can  neither  enjoy  nor  use,  at  times,  the  rooms 
leased  and  for  which  he  has  paid  the  stipulated  rent.  It  is  sug- 
gested that  there  are  grates  in  some  of  the  rooms  which  might  be 
used,  but  the  fact  is  undisputed  that  these  grates  cannot  be  used  in 
their  present  condition,  and  plaintiff  is  not  obligated  under  his  lease 
to  change  the  rooms  so  they  can  be  used  and  occupied,  because  the 
lease  implied  they  were  in  condition  suitable  for  the  use  for  which 
they  were  leased. 

When  one  leases  rooms  in  a  building,  this  carries  with  it  not  only  . 
the  right  of  access,  but  the  right  to  heat  them  it  necessary ;  and  if 
the  only  means  provided  by  which  the  rooms  can  be  heated  be  a 
furnace  in  the  cellar,  then  the  right  to  use  such  furnace  for  that 
purpose.  To  hold  otherwise  would  enable  the  lessor,  at  the  expense 
of  the  lessee,  to  destroy,  either  in  whole  or  in  part,  the  subject- 
matter  of  the  lease  by  depriving  the  lessee  of  the  beneficial  use  and 
enjoyment  of  tlie  thing  leased. 

Upon  the  undisputed  facts  and  under  the  authority  of  Doyle  v. 
Lard  (supra)  I  think  the  injunction  should  have  been  continued 
during  the  pendency  of  the  action.  ' 

The  order  appealed  from,  therefore,  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motion  for  an  injunction 
granted  to  the  extent  of  enjoining  the  defendant,  during  the  term 
of  plaintiff's  lease,  from  interfering  with  him  in  the  use  of  the  fur-  • 
nace,  including  putting  or  keeping  the  same  in  repair,  in  so  far  as 
such  use  may  be  necessary  for  furnishing  heat  to  the  rooms  which 
he  occupies. 

O'Bkien,  p.  J.,  Ingraham,  Clarke  and  Houghton,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted  to  extent  stated  in  opinion.     Order  tiled. 
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Hoffman  House,  New  York,  Respondent,  v.  Rose  L.  BARKLEr, 
Substituted  as  Defendant  in  the  Place  and  Stead  of  the  Man- 
hattan Storage  and  Warehouse  Company,  Appellant,  Impleaded 
with  Others.     (Action  No.  2.) 

First  Department,  March  9,  1906. 

Mortgage — evidence  insufficient  to  show  that  a  painting  was  covered 
by  mortgage  on  hotel  property. 

When  it  is  a  question  whether  a  certain  painting  called  "  Love's  Surprise  "  by 
Scalbert  was  covered  by  a  mortgage  executed  by  the  president  of  a  hotel  cor- 
poration, through  the  foreclosure  of  which  the  plaintiff  claiiQS  title,  the  mere 
fact  that  the  schedule  of  property  annexed  to  said  mortgage  included  a  "  paint- 
ing by  Scalbert "  is  not  sufficient  to  prove  that  "Love's  Surprise"  was  the 
painting  intended,  when  the  other  evidence  shows  that  sdid  president  had  been 
in  possession  of  said  painting  and  treated  it  as  his  private  property. 

O'Brien,  P.  J.,  and  Laughlin,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Rose  L.  Barkley,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  31st  day  of  March, 
1905,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Special  Term. 

John  J.  Kirhi/y  for  the  appellant. 

Albert  A.  Wray^  for  the  respondent, 

Inqraham,  J. :  .        ^ 

The  nature  of  the  action  is  stated  in  the  opinion  of  Mr.  Justice 
Lauohlin.  We  do  not  concur  in  his  conclusion  as  we  think  the 
evidence  was  not  sufficient  to  justify  a  finding  that  this  painting, 
called  "  Love's  Surprise,"  ever  was  the  property  of  C.  H.  Read  & 
Co.  or  their  successors,  the  HoflEman  House  corporation.  The  fact 
that  in  a  schedule  annexed  to  a  mortgage  by  the  corporation  there 
was  included  a  painting  by  Scalbert  was  not  sufficient  to  jnstifj'  a 
finding  that  this  particular  painting  sued  for  was  ever  the  property 
of  the  plaintiff  or  of  the  corporation  to  wliose  riglits  it  succeeded. 
The  painting  is  in  the  possession  of  the  defendant,  and  to  justify 
this  judgment  there  must  be  competent  evidence  of  its  ownership 
by  the  plaintiff.    The  evidence  shows  that  Stokes  always  treated 
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this  painting  as  his  private  property  ;  that  it  was  never  in  tlie  hotel 
proper  or  treated  by  either  the  copartnersliip  or  its  successor  as 
hotel  property. 

We  think,  therefore,  tliat  the  judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  event. 

Patterson  and  Clarke,  JJ.,  concurred ;  O'Brien,  P.  J.,  and 
Laughlin,  J.,  dissented. 

Laughlin,  J.  (dissenting) : 

This  is  an  action  to  recover  the  possession  of  an  oil  painting  by 
Scalbert,  known  in  the  art  world  by  the  title,  "  Love's  Surprise." 
Prior  to  the  commencement  of  the  action  the  painting  had  been 
stored  with  tlie  Manhattan  Storage  Warehouse,  from  which  it  was 
replevied  herein  and  delivered  to  the  plaintiff.  The  action  was 
originally  brought  against  the  warehouse  company  and  one  Ella 
Harthorne,  but  after  the  seizure  of  the  painting  under  the  writ  of 
replevin  the  appellant  was  substituted  in  place  of  the  former  defend- 
ants. The  painting  was  in  the  possession  of  Edward  S.  Stokes,  at 
his  residence  in  Seventy-ninth  street,  at  the  time  of  his  death  on  the 
2d  day  ol  November,  1901.  The  appellant  claims  that  the  title 
thereto  also  was  in  him,. and  she  claims  title  through  him,  or  a  right 
to  possession  as  his  widow.  The  plaintiff  claims  title  by  purchase 
on  a  foreclosure  sale  on  the  25th  day  of  May,  1894,  under  a  mort- 
gage given  by  the  Hoffman  House  Company  of  New  Jersey  to  the 
Fanners'  Loan  and  Trust  Company  as  trustee,  executed  in  behalf 
of  the  company  by  said  Stokes,  as  its  president,  on  the  2d  day  of 
September,  1890.  The  mortgage  recited  that  the  mortgagor  had 
acquired  from  the  firm  of  C.  11.  Head  &  Co.  "  the  ownership  and 
title  to  the  fixtures,  chattels,  assets  and  property"  then  "owned  and 
used  by  it  in  its  business  of  conducting  hotels  and  restaurants  in  the 
City  of  New  York "  at  certain  specified  places,  including  "  The 
Hoffman  House,  at  Broadway  and  Twenty-fifth  Street,"  and  had 
agreed  as  part  payment  therefor  to  execute  and  deliver  a  series  of 
500  bonds  of  the  par  value  of  $1,000  each,  secured  by  a  mortgage 
upon  the  property,  and  that  the  mortgage  was  given  pursuant  to 
said  agreement.  The  property  covered  by  the  "mortgage  consisted 
of  fixtures  and  other  personal  property  and  leases  described  in 
schedules  annexed  to  the  mortgage.     The  mortgage,  after  enumer- 
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ating  the  Bchedules  and  making  them  a  part  thereof,  contained  the 
following  provision  :  "  It  being  intended  hereby  to  convey  unto  the 
said  party  of  the  second  part  all  the  property,  assets  and  effects  of 
every  kind  and  nature  whatsoever,  now  owned  and  used  by  the  said 
party  of  the  iirst  part  (the  mortgagor)  in  and  about  its  said  busi- 
ne^,  wheresoever  the  same  may  bo  situated,  and  whether  inchided 
in  the  schedules  hereto  annexed  or  omitted  therefrom,  together  with 
all  the  fixtures,  assets,  property  and  chattels  hereafter  to  be  acquired 
by  it  in  the  conduct  of  its  business,  either  in  addition  to,  or  in  sub- 
stitution of,  the  property  now  owned  by  it,  and  such  afterracquired 
property  shall  be  deemed  to  be  embodied  in  and  subject  to  the  lien 
of  this  mortgage,  even    though  not  specially  designated  therein." 

In  Schedule  C,  specified  in  and  annexed  to  the  mortgage,  there 
was  enumerated  under  the  heading  "  The  Hoffman  House,"  among 
other  paintings  and  property,  the  following :  "  Painting,  by  Scal- 
bert."  The  description  of  the  property  in  the  judgment  of  fore- 
closure and  in  the  bill  of  sale  executed  by  the  referee,  so  far  as 
material  to  the  decision  of  the  question  presented  by  this  appeal,  at 
least,  was  the  same  as  in  the  mortgage. 

Since  the  appellant's  only  claim  of  title  or  right  to  possession  is 
through  Stokes,  who  as  president  of  tlie  Hoffman  House  Compan3' 
of  New  Jersey  executed  the  mortgage,  it  is  manifest  that  the  only 
question  presented  by  the  appeal  is  whether  the  painting  "  Love's 
Surprise,"  by  Scalbert,  was '  covered  by  the  mortgage.  The  evi- 
dence shows  that  at  the  time  the  mortgage  was  executed  this  paint- 
ing was  hanging  on  the  wall  in  the  private  apartment  of  said 
Stokes,  situated  in  the  Worth  House,  which  was  used  as  an  annex 
to^the  Hoffman  House,  and  that  another  painting,  "  Faust's  Dream,"  • 
by  Falero,  definitely  descfibed  in  and  clearly  covered  by  the  mort- 
gage and  ownecl  by  the  mortgagor,  and  still  others  the  ownership 
•  of  which  was  not  shown  and  not^shown  to  have  been  or  not  to  liave 
been  covered  by  the  mortgage,  adorned  the  walls  of  the  same 
apartment.  It  does  not  appear  that  any  otlier  painting  by  Scalbert 
was  included  in  the  mortgage,  or  that  any  other  painting  by  Scal- 
bert was  in  th3  apartment  or  in  the  Hoffman  House  or  the  Worth 
House,  or  whether  or  not  there  was  any  otlier  painting  by  Scalbert 
in  existence.  It  appears  that  Stokes  continued  to  live  at  the  Worth 
House  until  1894:  or  1895,  and  then  moved  into  the  Hoffman  House 
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proper,  where  lie  remained  until  September,  1897,  when  lie  sold  his 
stock  in,  and  severed  official  connection  with,  the  plaintiff  and  moved 
uptown. 

It  is  claimed  by  the  learned  counsel  for  the  appellant  that  the 
evidence  was  insufficient  to  identify  this  painting  as  the  one  referred 
to  in  the  mortgage.  It  is  to  be  borne  in  mind  that  no  rights  of 
creditors  are  involved.  The  question  is  to  be  decided  as  if  Stokes 
were  here  claiming  that  the  mortgagee  could  not  claim  this  paint- 
ing under  the  mortgage.  It  is  evident  that  the  mortgage  covered 
9ame  painting  by  Scalbert.  This  painting  was  there  and  it  was 
painted  by  Scalbert.  It  is  reasonable  to  infer  that  if  there  had 
been  another  painting  by  Scalbert  in  Stokes'  apartment  and  owned 
by  him,  or  on  the  premises  used  for  hotel  purposes  and  not  intended 
to  be  embraced  in  the  mortgage,  a  more  definite  description  of  the 
painting  intended  to  be  mortgaged  would  have  been  inserted  in 
the  schedule.  There  is  no  definite  evidence  either  that  this  paint- 
ing was  owned  by  Read  &  Co.,  or  that  it  was  used  in  connection 
with  the  hotel  business,  prior  to  the  execution  of  the  mortgage 
tlirough  the  foreclosure  of  which  plaintiff  claims  title,  other  than 
its  use  in  the  private  apartment  of  the  president  of  the  hotel  com- 
pany as  aforesaid.  There  is  some  evidence  tliat  subsequent  to  the 
execution  of  the  mortgage,  and  in  1892  or  1893,  the  painting  was 
hanging  on  the  wall  over  the  Hoffman  House  bar,  and  that  when 
Stokes  moved  from  the  Worth  House  into  the  Hoffman  House  it 
was  brought  there,  with  other  effects  of  his,  and  hung  on  tlie  wall 
of  one  of  the  rooms  occupied  by  him  as  his  private  apartments. 
But  this  is  somewhat  vague,  and  it  is  not  corroborated  by  the  testi- 
mony of  .witnesses  who  should  have  been  able  to  corroborate  it  if 
true,  and  is  controverted  by  the  testimony  of  other  witnesses. 

We  are  of  opinion,  therefore,  that  the  only  theory  on  which  the 
judgment  can  be  sustained  is  that  "  Love's  Surprise"  is  the  paint- 
ing described  in  the  schedule  annexed  to  the  mortgage  and  in  the 
foreclosure  proceedings  as  a  "  painting  by  Scalbert.*'  The  evi- 
dence on  that  point,  as  has  been  seen,  is  meagre,  and  it  would  seem 
that  it  could  have  been  made  more  conclusive.  We  think,  how- 
ever, that,  from  all  the  facts  and  circumstances,  the  inference  that 
it  is  the  painting  covered  hy  the  mortgage  and  purchased  by  the 
plaintiff  on  the  sale  under  the  judgment  of  foreclosure  is  fairly 
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justified.  If  80,  file  removal  of  the  painting  to.  Stokes'  private 
residence  was  wrongful,  and,  therefore,  no  demand  was  necessary. 
After  Stokes  severed  his  connection  with  the  plaintiff,  and  moved 
from  the  Hoffman  House,  the  plaintiff  became  involved  in  impor- 
tant litigation  with  him,  and  it  does  not  appear  that  the  officers  of 
the  plaintiff  knew  where  the  painting  was.  In  these  circumstances, 
the  failure  to  commence  the  action  until  after  his  death  was  a  fact 
having  little  bearing  on  the  merits  of  the  case. 

We  have  examined  the  other  exceptions,  but  they  do  not  merit 
special  mention. 

Ijt  follows  that  the  judgment  should  be  affirmed,  with  costs. 

O'Brien,  P.  J.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event. 


Edward    Cramset,    Appellant,  v.   Charles    Archer  Stbrlino, 

Respondent. 

First  Department,  March  9,  1906. 

Deed  —  action  to  aet  aside  conveyance  and  awigwnent  made  by  devisee 
— fraudulent  representations  by  grantee  —  evidence  sufficient  to  estab- 
lish legitimacy  and  title  of  grantor. 

Action  to  set  aside  a  conveyance  of  plaintiff's  interest  as  devisee  under  the  will 
of  Harriet  Cramsey  of  certain  real  estate  and  an  assignment  of  his  interest  in 
her  6state  on  the  grounds  that  the  same  were  procured  by  false  and  fraud- 
ulent representations.  Iler  will  gave  to  her  son  Benjamin  the  use  for  life  of  a 
portion  of  her  estate,  and  at  his  death  "to  his  children  then  living.'* 

The  plaintiff  claims  title  as  the  son  and  only  heir  of  Benjamin.  HThe  action  was 
'defended  on  the  ground  that  plaintiff  was  not  the  lawful  issue  of  Benjamin,  and 
that  the  instruments  were  not  procured  by  fraud. 

As  to  plaintiff's  legitimacy  it  was  shown  that  Benjamin  Cramsey  had  lived 
with  plaintiff's  mother  at  the  home  of  her  parents  at  the  time  and  before 
the  birth  of  plaintiff;  that  plaintiff  was  born  there;  that  Benjamin  introduced 
plaintiffs  mother  to  his  relatives  and  neighbors  as  his  wife,  and  brought  a 
brother  to  see  their  son,  the  plaintiff;  that  plaintiff's  mother  preserved  a  paper 
which,  though  not  in  the  statutory  form,  she  regarded  as  a  marriage  certificate, 
and  also  a  certificate  of  the  baptism  of  plaintiff  under  the  name  of  Cramsey. 
The  agent  employed  to  procure  the  deed  and  assignment  knew  of  the  plaintiff's 
existence  as  the  son  of  Benjamin,  and  the  deed  and  assignment  recited  the  fact 
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that  he  was  such  son;  the  grantee  and  assignee,  a  grandson  of  Harriet  Cram- 
sey,  had  full  opportunity  of  ascertaining  and  knowing  his  relatives,  and  his 
father  represented  him  in  the  investigation  as  to  the  existence  of  an  heir  of  Ben- 
jamin and  suggested  that  the  deed  and  assignment  run  to  defendant.  The  only 
evidence  to  the  contrary  was  that  of  the  defendant's  father,  that  he  did  not  know 
of  any  acquaintance  or  intimacy  between  his  brother  and  plaintiff's  mother,  of 
their  marriage  or  the  birth  of  plaintiff,  and  that  his  brother  did  not  live  at  the 
residence  of  plaintiff's  mother. 

Held,  that  assuming  that  the  burden  was  on  plaintiff  to  establish  that  he  was  the 
heir  of  Benjamin,  he  had  sustained  it  by  a  fair  preponderance  of  evidence  and 
a  finding  that  the  contract  of  marriage  was  not  proved  was  against  the  weight 
of  evidence. 

On  the  question  as  to  whether  the  deed  and  assignment  were  procured  by  false 
and  fraudulent  representations,  it  was  shown  that  the  plaintiff  was  ignorant, 
could  hardly  read  and  write;  that  he  did  not  solicit  the  purchase  of  his  interest 
in  the  estate;  that  he  was  ignorant  of  his  interest  and  was  assertfng  no  claim; 
that  he  was  without  business  experience  and  relied  entirely  on  his  agent  Dean, 
who  was  set  in  motion  by  the  agent  of  defendant;  that  the  deed  and  assignment 
were  prepared  at  the  instance  of  the  defendant,  and  plaintiff  was  induced  to 
refrain  from  talking  with  his  uncle,  with  whom  he  lived:  that  the  consideration 
paid  was  $500,  while  .the  interest  of  defendant  in  the  property  was  from  four 
to  ten  times  that  amount;  that  he  was  led  to  believe  that  the  interest  assigned 
was  in  his  father's  estate  and  not  his  grandmother's;  that  it  was  of  little  value, 
heavily  incumbered  and  likely  to  be  lost  by  foreclosure.  The  defendant  under- 
stood the  value  of  plaintiff's  interest.  The  plaintiff  in  his  complaint  and  at  the 
trial  offered  to  return  the  amount  paid  with  interest. 

Held,  that  the  plaintiff  was  deceived  by  misrepresentation  of  material  facts  and 
was  entitled  to  rescind  and  have  the  deed  and  assignment  canceled  on  returning 
the  amount  paid. 

.  Appeal  by  the  plaintiflF,  Edward  Cramsey,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  New  York  on  the  22d  day  of  June, 
1905,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
New  York  Special  Term. 

Z.  K  Wan^en  {^George  TF.  Bristol  and  WooUey  Carmalt  with 
him  on  the  brief],  for  the  appellant. 

John  K.  Creevey^  for  the  respondent. 

Laughlin,  J. : 

The  action  is  brought  to  set  aside  a  conveyance  of  the  plaintiffs 
interest  in  certain  real  estate  owned  and  devised  by  Harriet  Cramsey, 
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deceased,  and  an  assignment  of  his  interest  in  her  estate  to  the 
defendant,  Charles  A.  Sterling,  on  the  ground  that  he  was  induced 
to  execute  the  deed  and  assignment  by  false  and  fraudulent  repre- 
sentations. The  plaintiff  claims  to  be  the  grandson  of  said  Harriet 
Cramsey,  and  the  son  and  only  heir  at  law  of  her  son  Benjamin  F. 
S.  Cramsey,  who  survived  her  and  died  on  the  2d  day  of  July,  • 
1902,  prior  to  the  execution  by  the  plaintiff  of  said  deed  and 
assignment. 

The  will  of  said  Harriet  Cramsey  directed  her  executors  to 
divide  her  residuary  estate  into  five  parts,  and  set  aside  and  invest- 
one  of  the  shares  and  pay  the  net  income  thereof  to  the  use  of  her  son 
Benjamin  F.  S.  Cramsey  —  designated  in  the  will  as  Benjamin  D. 
Cramsey  -*-  during  his  life,  and  upon  his  death  she  gave  the 
principal  ^^to  his  children  then  living^'  and  to  the  issue  of  any 
deceased  child  of  his  per  stirpes  ,*  and  in  the  event  of  his  dying 
without  leaving  children,  or  the  issue  of  children  him  surviving, 
she  gave  the  principal  to  his  surviving  brothers  and  surviving  sis- 
ters and  the  issue  of  a  deceased  brother  or  sister  jper  stirpes.  The 
testatrix  also  left  another  son  and  two  daughte]*s,  and  she  made  a 
like  provision  for  each  of  them  and  their  issue.  Her  husband  also 
survived  her,  and  she  directed  that  one  of  the  shares  be  likewise 
set  apart  for  his  benefit  during  life  with  the  remainder  over  to  her 
four  children  and  their  issue.  The  residuary  estate  has  not  been 
divided  into  five  separate  shares,  as  directed  in  the  will.  The 
decedent  at  the  time  of  her  death  owned  the  premises  situated  at 
the  northeast  corner  of  Lexington  avenue  and  Eighty-fourth  street, 
having  a  frontage  on  Eighty-fourth  street  of  thirty-six  feet  eight 
inches  and  extending  in  depth  one  hundred  and  two  feet  two  inches. 
The  conveyance,  sought  to  be  set  aside  is  of  the  plaintiff's  interest 
in  this  parcel  of  land,  which  is  claimed  to  bo  one-fifth,  subject  to 
the  life  interest  of  his  grandfather  in  the  income  of  one-fifth  part 
thereof. 

Tlie  action  is  defended  on  the  ground  that  the  execution  of  the 
deed  and  assignment  was  not  procured  by  fraudj  and  also  upon  the 
ground  that  the  plaintiff  is  not  the  lawful  issue  of  the  son  of  the 
testiitrix. 

The  plaintiff  did  not  solicit  the  purchase  of  his  interest  in  either 
the  land  or  the  estate  by  his  grantee  and  assignee.     The  transfer  of 
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liis  interest  was  solicited  by  the  latter.  The  deed  prepared  at  the 
instance  of  Sterling,  the  grantee  —  who  is  a  grandson  of  the  testa- 
trix and  had  every  opportnnity  of  obtaining  information  as  to  his 
relatives  —  contains  the  recital  concerning  the  plaintiff,  who  was  the 
party  of  the  first  part,  "  Edward  Crainsey,  commonly  known  as 
Edward  Farrington,  son  of  Benjamin  F.  S.  Cramsey,"  and  the 
assignment,  likewise  prepared  at  the  instance  of  the  assignee,  contains 
a  recital  that  Benjamin  F.  S.  Cramsey  became  entitled,  under  the 
will  of  Harriet  Cramsej^  to  the  income  of  a  certain  trust  fund,  the 
principal  of  which  was  bequeathed  to  his  surviving  children  or 
their  issue,  and  that  he  died  on  tlie  2d  day  of  July,1902,  "  leaving 
him  surviving  Edward  Cramsey,  commonly  known  as  Edward  Far- 
rington, his  only  child  and  heir  at  law,"  who  was  by  virtue  of 
said  will  then  entitled  "  to  the  principal  of  said  trust  fund  as  well 
as  to  certain  other  interests  in  and  to  the  estate  of  said  Ilarriet 
Cniinsey."  The  consideration  recited  in  the  deed  is  $1,  and  that 
recited  in  the  assignment  is  $500.  Tlie  entire  consideration  paid 
to  the  plaintiff  for  the  execution  of  both  instruments  was  $500. 
The  plaintiff  offered  in  the  complaint  to  return  it  with  interest  from 
the  22d  day  of  October,  1902,  the  day  on  which  it  was  paid  to  him, 
and  duly  tendered  tlie  amount  in  open  court  during  the  trial.  The 
tender  was  refused  and  defendant  declined  to  reconvey  the  premises 
or  reassign  the  interest  in  the  estate. 

Assuming  the  plaintiff  to  bo  the  sole  heir  of  Benjamin  F.  S. 
Cramsey,  the  assignment  transferred  a  claim  to  $132.70,  his  share  of 
net  rents  collected  and  on  hand,  and  he  owned  a  one-fifth  interest  in 
the  real  estate  then  vested  in  possession,  and  a  one-fourth  interest  in 
still  another  fiftli,  subject  to  the  life  use  of  his  grandfather,  who 
was  then  eighty-two  years  of  age.  The  evidence  as  to  the  fair 
market  value  of  the  premises  varies  from  $30,000  to  $60,000,  and 
they  were  mortgaged  for  $19,000,  leaving  the  equity  worth  from 
$11,000  to  $41,000.  One  witness,  tlie  father  of  the  defendant,  tes- 
tified that  at  a  forced  or  foreclosure  sale  the  premises  would  not 
bring  over  $26,000  or  $27,000,  subject  to  a  $19,000  mortgage.  It 
is  claimed  that  he  meant  that  the  equity  on  such  a  sale  would  only 
bring  $7,000  or  $8,000,  but  that  is  not  entirely  clear,  and  even 
80,  this  was  not  a  forced  sale  and  it  was  not  to  a  party  interested 
in  the  mortgage  and  there  is  no  evidence  that  a  foreclosure  action 
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was  threatened  or  even  that  there  was  a  default  in  any  payment 
secured  by  the  mortgage.  It  thus  appears  on  the  undisputed  evi- 
dence that  the  interest  of  the  plaintiff  in  the  estate  and  in  tbe 
premises,  assuming  him  to  be  the  sole  heir  of  said  Benjamia 
F.  S.  Cramsey,  as  recited  in  the  assignment  and  deed,  was 
worth,  even  at  a  forced  sale,  about  four  times  what  he  received, 
and  the  fair  inference  from  all  the  testimony  is  that  it  was 
reasonably  worth  about  ten  times  what  he  received.  It  is  to  be 
borne  in  mind  that  the  defendant  had  no  other  interest  in  the  prem- 
ises or  in  the  estate,  and  that  since  the  assignment  and  deed  his 
claim  has  been  recognized  to  the  full  extent  as  the  successor  in 
interest  to  the  sole  heir  of  Benjamin  F.  S.  Cramsey.  The  convey- 
ance and  assignment  were  solicited  and  executed  on  the  assumption 
that  the  plaintiff  was  such  sole  heir.  It  is  difficult  to  perceive  on 
what  legal  theory  tlie  defendant  may  retain  the  fruits  of  the  assign- 
ment and  conveyance,  if  they  were  procured  by  fraud,  and  place 
upon  the  plaintiff,  as  a  further  condition  precedent  to  his  right  to  be 
restored  to  his  former  position  which  would  enable  him  to  assert 
and  establish  his  right  and  interest  as  against  the  claimants  thereof, 
the  burden  of  showing  in  this  action  that  he  is  the  legitimate  son 
and  sole  heir  of  said  Benjamin  F.  S.  Cramsey.  Assuming,  but 
without  deciding,  however,  that  this  burden  rested  upon  him,  we 
are  of  opinion  that  he  sustained  it,  not  as  matter  of  law,  but  by  a 
fair  preponderance  of  the  evidence.  The  only  evidence  tending  to 
show  the  contrary  is. the  testimony  of  the  defendant's  father,  who, 
according  to  the  testimony  of  the  defendant,  represented  him  in  the 
investigation  as  to  the  existence  of  an  heir  to  Benjamin,  and  accepted 
the  identification  of  the  plaintiff  as  such,  and  for  some  reason 
not  satisfactorily  explained,  suggested  that  the  assignment  and  con- 
veyance run  to  the  defendant,  upon  the  ground  that  defendant 
"  had  better  buy  it,  because  some  one  had  to  buy  that  interest,  and 
it  would  not  look  just  right  for  him  to  buy  it."  The  defendant 
further  testified,  when  asked  what  his  father  meant  by  that  state- 
ment :  ^^  A  man  can  use  his  own  judgment  in  a  question  of  that 
kind."  An  uncle  of  the  plaintiff  on  his  mother's  side  testified 
unequivocally  that  plaintiff's  mother  and  said  Benjamin  lived. with 
her  parents  at  Nos,  123  West  One  Hundred  and  Twenty-seventh 
street  and  332  East  One  Hundred  and  Nineteenth  street,  as  bus- 
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band  and  wife,  from  about  the  18tlf  day  of  November,  1877,  until 
about  two  raontli8  after  the  birth  of  the  plaintiff,  and  that  during 
said  period  Benjamin  introduced  plaintiff's  mother  to  relatives, 
friends  and  the  neighbors  as  liis  wife,  and  she  was  known  as  Mrs. 
Cramsey,  and  that  plaintiff  was  born  to  them  at  said  last-mentioned 
residence  on  the  16th  day  of  July,  1879.  Another  uncle  to  plain- 
tiff, the  brother  to  said  Benjamin,  whose  interest  is  clearly  adverse 
to  that  of  the  plaintiff,  gave  testimony  substantially  corroborating 
this  evidence,  and  showing  that  on  the  invitation  of  his  brother 
Benjamin,  he  called  there  to  see  their  child,  the  plaintiff.  The 
testimony  of  another  witness,  one  Brown,  a  real  estate  agent  who 
was  employed  and  paid  by  defendant's  father  to  locate  the  plaintiff 
and  procure  the  deed  and  assignment,  clearly  shows  that  he  had 
knowledge  of  the  existence  of  plaintiff  as  the  son  of  Benjamin. 
The  plaintiff  had  an  interest,  as  tlie  heir  to  his  mother,  to  premises 
No.  325  East  One  Hundred  and  Twenty-third  street,  New  York, 
which  a  real  estate  agent  named  Dean  had  had  charge  of  for  sev- 
eral years  for  him  and  his  uncle.  According  to  the  testimony  of 
Dean,  said  Brown  came  to  him  and  inquired  if  he  knew  "  Edward 
Farrington,  ^  ^  *  or  a  person  answering  to  that  name,"  and 
thereby  the  plaintiff,  who  after  his  parents  separated  soon  after  his 
birth,  removed  with  his  mother's  parents  to  Dover,  N.  J.,  and  was 
there  brought  up  under  her  name,  was  located  and  induced  to 
execute  the  assignment  and  conveyance. 

The  testimony  of  the  defendant's  father  is  to  the  effect  that  he 
never  heard  of  the  marriage  of  his  brother-in-law  with  plaintiff's 
mother,  and  that  at  the  time  when,  according  to  the  other  evidence 
in  the  case,  they  were  living  together  as  husband  and  wife  with  her 
parents,  Benjamin  Was  living  elsewhere.  When  Brown  first  came 
to  him,  however,  and  suggested  the  existence  of  an  heir  to  Benjamin, 
the  father  of  the  plaintiff,  according  to  the  testimony  of  Brown,  he 
said :  "  If  there  ever  was  such  a  person,  they  were  not  in  existence 
now."  Yet  he  said  to  Brown,  in  substance,  that  if  he  found  such 
heir  he  would  give  $500  for  his  interest,  and  for  the  defendant  he 
subsequently  accepted  the  proof  of  the  identity  of  plaintiff  as  such 
heir  and  paid  the  consideration  for  the  transfer  and  also  paid  Brown 
for  his  services. 

Plaintiff's  mother  held  a  paper  which  she  evidently  regarded  as  a 
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valid  certiiicate  of  marriage,  certifying  that  she  was  married  to  said 
Benjamin  F.  Cramsey  according  to  the  laws  of  the  State  of  New 
York  at  West  Farms,  which  was  just  across  the  bridge  over  the 
Harlem  from  where  they  lived,  on  the  18th  day  of  November, 
1877,  and  she  showed  this  to  her  brother  within  a  week  of  that  date 
and  of  the  time  she  began  to  cohabit  with  said  Benjamin.  This 
certiiicate  was  not.  in  the  form  required  by  the  statute  to  make  it 
competent  evidence  of  the  marriage;  but  she  kept  it  with  her 
private  papers  as  religiously  as  if  it  was  a  valid  document,  and  with 
it  was  "found  on  her  death  a  certificate  of  baptism,  purporting  to 
have  l)een  made  by.  "L.  S.  Weed,  Pastor  2d  Ave.  and  119th  St. 
M.  E.  Church,"  and  showing  baptism  on  the  28th  day  of  March, 
1880,  of  "John  Edward,  infant  son  of  Frank  and  Ella  R.  Cramsey, 
born  in  New  York  city  on  the  16th  day  of  July,  1879."  Benja- 
min Cramsey  was  known  as  Frank  and  is  so  designated  in  his 
mother's  will. 

The  age  of  legal  consent  for  females  to  marry  at  that  time  was 
fourteen  years  (See  Laws  of  1841,  chap.  257),  and  according  to  the 
undisputed  evidence  the  plaintiff's  mother  was  then  sixteen  or  seven- 
teen years  of  age.  The  testimony  of  defendant's  father,  even  if 
accepted,  does  not  necessarily  show  that  there  was  no  marriage 
between  Benjamin  and  plaintiff's  mother,  but  it  is  somewhat  incon- 
sistent therewith.  His  testimony,  however,  is  not  convincing.  It 
does  not  bear  the  impress  of  frankness  and  is  inconsistent  with  his 
acts.  He  does  not  concede  that  he  had  any  knowledge  of  acquaint- 
ance or  intimacy  between  his  brother  Benjamin  and  plaintiffs 
motlicr,  and  he  professes  ignorance  alike  of  their  marriage  and  of 
the  birth  of  plaintiff. '  He  testifies  that  to  his  personal  knowl- 
edge his  brother  resided  and  was  elsewhere,  and  he  specifies  the 
places,  than  at  the  residence  of  plaintiff's  mother's  people  dur- 
ing all  the  time  it  is  claimed,  upon  the  other  evidence  in  the 
case,  that  they  lived  and  cohabited  together  there  as  husband  and 
wife.  Clearly,  according  to  his  testimony,  the  plaintiff  had  no 
interest  in  the  estate  or  premises.  The  plaintiff  was  not  aware  of 
his  interest  and  was  asserting.no  claim.  It  is  not  probable  that,  in 
these  circumstances,  the  defendant's  father  would  have  encouraged 
Brown  to  find  plaintiff  and  open  negotiations  for  the  purchase  of 
his  interest  for  $500,  on  the  theory  and  direct  recital  contained  in 
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the  assignmeut  and  deed  that  he  was  the  sole  heir  of  Benjamin. 
Defendant's  father  is  also  flatly  contradicted  by  the  testimony  of 
the  attorney  of  record  for  the  plaintiff,  who  testifies  to  an  admission 
to  him  of  the  marriage,  and  of  the  birth  of  plaintiff,  and  the  expres- 
sion of  opinion  —  as  he  did  to  Brown  —  that  the  boy  was  dead. 
Tlie  evidence  very  satisfactorily  shows  that  Benjamin  was  the 
father  of  the  plaintiff  —  the  trial  court  has  in  effect  so  found  by 
finding  that  plaintiff  did  not  know  how  to  spell  his  02V7i  namey 
Cramsey  —  and  that  this  was  well  known  to  the  relatives  and  neigh- 
bors. The  only  question  open  to  serious  argument  is  the  marriage 
of  the  plaintiff's  parents.  The  evidence  shows  tliat  plaintiff's 
father  was  addicted  to  the  use  of  liquor,  and  had  served  a  term  of 
SIX  months  on  Black  well's  Island  on  conviction  of  some  crime,  the 
nature  of  which  is  not  disclosed  by  the  record.  In  these  circum- 
stances it  is  not  surprising  that  his  parents  separated,  and  it  is  not 
strange  that  the  father  took  no  further  interest  in  tlie  mother  and 
child.  Nor  is  the  evidence  of  the  marriage  impeached  by  the- fact 
that  the  mother,  on  moving  into  a  new  neighborhood  in  another 
State,  resumed  her  maiden  name  and  let  her  son  take  her  family 
name  also,  as  if  by  adoption  by  her  father,  which  was  admitted 
upon  the  trial  and  of  which  ther6  is  some  indication  in  the  record. 
It  appears  that  plaintiff  has  never  attended  school  and  can  read 
and  write  only  a  little.  lie  was  allowed  by  his  mothei*  and  her 
parents,  with  whom  he  lived,  to  grow  up  in  ignorance.  These  facts 
are  relied  upon  by  the  respondent  as  indicating  the  illegitimacy  of 
the  plaintiff.  We  do  not  regard  them  as  significant  evidence  on 
that  point  There  is  not  a  word  of  testimony  in  this  record  to 
impeach  the  chastity  or  respectability  of  the  plaintiff's  mother. 
She  never  resided  outside  of  her  parents'  house.  The  intercourse 
that  resulted  in  the  birth  of  the  plaintiff  took  place  openly  under 
her  father's  roof,  and  on  the  representation  by  her  and  Benjamin, 
and  the  assumption  by  the  other  members  of  the  household,  neigh- 
bors and  friends,  that  they  were  married.  Even  after  the  separa- 
tion, which  appears  to  have  taken  place  at  the  instance  of  plaintiff's 
mother  and  for  cause,  and  not  upon  the  initiative  of  Benjamin,  or 
under  any  claim  Ithat  there  was  no  legal  obligation  to  remain,  she 
was  not  cast  out  by  her  parents  and  brother,  but  both  she  and  the 
child  remained  ever  afterwards  with  them.    There  is  no  evidence 
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tending  to  show  tli'at  the  failure  to  educate  the  plaintiflE  was  owing 
to  a  lack  of  interest  in  him.  It  is  quite  as  reasonable  to  infer  that 
it  was  owing  to  a  failure  to  appreciate  the  advantages  of  education, 
or  otlier  causes.  The  fact  that  plaintiff's  father  subsequently  lived 
with  another  woman  many  years  as  his  wife  does  not  disprove  the 
first  marriage.  The  first  may  have  been  legally  canceled,  Or  there 
may  have  been  no  second  marriage.  The  inference  that  there  was  a 
lawful  contract  of  marriage  between  plaintiff's  parents  is  justified 
and  presumed  from  the  evidence  of  open  cohabitation  as  man  and 
wife  in  her  father's  house,  and  her  introduction  to  friends  and 
neighbors  under  Cramsey's  jiame  and  as  his  wife  {Tracy  v.  Frey^ 
95  App.  Div.  579 ;  GaU  v.  Gall,  114  N.  Y.  109 ;  Bad^tr  v.  Badrjer^ 
88  id.  546;  HynesY.  McDermott,  91  id.  451);  and  we  think  the 
finding  that  the  contract  of  marriage  was  not  proved  is  against  the 
weight  of  the  evidence. 

The  remaining  question,  which,  as  already  intimated,  it  would 
seem  should  be  the  only  question,  is  whether  there  has  been  sufiS- 
cient  proof  of  fraud  or  mistake  to  warrant  the  rescission  of  tluB 
deed  and  assignment.  It  has  been  seen  that  the  consideration  was 
utterly  inadequate,  so  much  so  as  to  give  rise  to  a  suspicion,  at  least, 
that  the  contracts  are  oppressive.  It  clearly  appears  that  this  uned- 
ucated young  nian,  who  was  without  business  experience,  relied 
entirely  on  the  representations  of  his  real  estate  agent.  Dean,  whom 
Brown,  representing  the  defendant,  set  in  motion.  '  These  represen- 
tations were  made  to  Dean  by  Brown,  and  although  the  defendant 
may  ttiot  have  authorized  tliem  all,  yet  for  the  purposes  of  this 
action  to  rescind,  he  is  chargeable  therewith  and  cannot  retain  the 
property,  the  transfer  of  which  was  induced  by  either  false  or 
fraudulent  representations.  {Bedell  v.  Bedell,  37  Hun,  419 ;  Page 
V.  Krekey,  137  N.  Y.  312 ;  Green  v.  Rcmorth,  113  id.  462 ;  Kountze 
V.  Kennedy,  147  id.  124.) 

Prior  to  the  trial,  which  was  on  November  7,  1904,  the  defend- 
ant liad  received  by  virtue  of  the  assignment  and  deed  $750.81  aa 
his  share  of  net  rents  from  the  premises.  Material  representationa 
were  made  to  plaintiff,  on  which  he  relied,  which  were  erroneons,  if 
not  fraudulent,  in  several  particulars.  It  was  represented  that  the 
interest  was  in  his  father's  instead  of  his  grandmother's  estate  ;  that 
his  interest  was  so  small  that  he  possibly  would  not  get  anything 
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out.  of  it ;  that  it  was  perishable  ;  that  the  property  was  mortgaged 
for  $20,000,  which  was  high,  and  tlie  mortgage  couki  be  foreclosed 
and  his  interest  wiped  out ;  that  it  was  also  contingent  and  subject " 
to  a  life  estate ;  and  that  he  could  get  $500  for  his  interest.  The 
defendant  and  Brown  knew  all  the  facts  and  the  value  of  plaintiffs 
interest.  Brown  and  Dean  w^ere  well  acquainted,  and  the  former 
induced  the  latter  to  endeavor  to  procure  an  assignment  of  plaintiffs 
interest  and  the  deed  for  $500.  Dean,  without  investigation  or 
inquiry,  accepted  the  facts  as  stated  by  Brown,  and  assured  the  lat- 
ter that  the  money  would  be  very  acceptable  to  the  boy,  and  he  felt 
confident  that  he  would  execute  the  papers.  Dean  communicated 
the  substance  of  tlieso  representations  to  the  plaintiff  and  advised 
him  to  accept  the  $500,  and  he  assented.  A  letter  from  Dean  to 
tlie  plaintiff,  printed  in  the  record  as  Exhibit  C,  indicates  that  Dean 
and  Brown  liad  some  understanding  by  which  the  former  was 
employed  to  represent  the  defendant,  or  to  aid  Brown,  and  that  they 
purposely  deceived  the  plaintiff  and  induced  him  to  refrain  from 
even  consulting  his  uncle  with  whom  lie  was  living.  The  effort 
was  successful  and  plaintiff  executed  the  papers  without  taking 
counsel  or  acquiring  further  information.  He  does  not  dispute  that 
the  deed  and  assignment  were  read  over  to  him ;  but  he  could  not 
read  them,  and  apparently  did  not  understand  them,  for  he  evi- 
dently  labored  under  the  impression  that  he  was  assigning  some 
small  interest  in  some  insignificant  estate  left  by  his  dissolute  father; 
and  it  is  important  on  this  point  to  bear  in  mind  that  the  extent  of 
his  interest  in  the  estate  and  in  the  premises  is  not  specified  in  the 
assignment  or  deed. 

Taking  the  most  charitable  view  of  the  conduct  of  Brown  and 
Dean,  the  plaintiff  was  deceived  by  misrepresentations  of  material 
facts,  and  is  entitled  to  rescind  on  returning  the  amount  paid  and 
interest,  which  he  has  duly  tendered,  and  to  have  the  deed  and 
assignment  procure^  thereby  canceled. 

Moreover,  it.  is  to  be  remembered  that  this  is  an  action  to  reacindy 
not  to  reform  a  contract,  where  proof  of  fraud  or  mutual  mistake  is 
essential.  It  does  not  matter  whether  the  information  upon  which 
the  plaintiff  acted  was  fraudulent  or  not,  it  is  sdflBcient  that,  with- 
out negligence  on  his  part,  he  was  led  to  believe  and  did  believe 
App.  Div.— Vol.  CXI.         37 
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that  material  facts  were  diflFerent,  and  that  there  is  no  element  of 
estoppel  in  favor  of  the  defendant  to  lead  the  court  to  refrain  from 
granting  a  rescission. 

It  follows  that  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 

O'Brien,  P. 'J.,  Patterson,  McLaughlin  and  Houghton,  J  J., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event.     Order  filed. 


Mishkind-Fbin^brg  Realty  Company,  PlaintiflE,  v.  Louis  Sidorskt, 

Defendant. 

First  Department,  March  9,  1006. 

Beal  property  •»  action  for  specific  performance  of  contract  to  pnrcliase 
—when  vezidor's  title  obtained  through  foreclosure  is  marketable 
though  service  by  publication  was  irreg^ular — when  irregularity  in 
such  service  not  vital— order  of  publication  amended  nunc  pro  tunc. 

The  title  of  a  purchaser  of  real  estate  on  foreclosure  is  marketable,  although  at 
the  time  the  summons  in  the  action  of  foreclosure  was  served  'by  publication 
upon  one  of  the  defeildants  it  had  been  ordered  that  a  supplemental  summons 
issue  to  bring  in  certain  tenants,  which  supplemental  summons  was  not  served 
on  said  defendant,  who  was  served  only  with  the  original  summons,  which 
named  her  as  defendant.  Such  defendant  having  been  summoned  to  answer 
on  her  own  account,  it  is  immaterial  that  the  summons  did  not  contain  the  names 
of  tenants  made  parties  only  to  foreclose  their  rights  as  such. 

Keither  is  the  title  immarlcetable  because  the  order  of  publication  required 
"notice  of  object  of  action*'  to  be  served  instead  of  the  "complaint,"  as 
required  by  section  440  of  the  Code  of  Civil  Procedure,  if  in  fact  the  com- 
plaint was  served  together  with  such  notice  of  object  of  action  and  the  order  of 
publication  thereafter  was  corrected  and  filed  nunc  pro  tune. 

While  an  order  cannot  be  made  nuno  pro  tunc  to  supply  a  Jurisdictional  defect 
by  requiring  to  be  done  something  which  has  not  been  done,  such  order  may 
be  so  corrected  when  the  thing  has  in  fact  been  done. 

Ingrahah,  J.,  dissented,  with  opinion. 

Submission  of  a  controversy  upon  an  agreed  statement  of  &ot8, 
pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 
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Amstein  cfe  Levy  [£mil  Ooldmark  of  counsel],  for  the  plaintiff. 
J.  A.  Seidman^  for  the  defendant. 

Clarke,  J. : 

This  is  a  sabmission  of  a  controversy  upon  an  agreed  statement 
of  facts,  pursuant  to  the  provisions  of  sections  1279-1281  of  the 
Code  of  Civil  Procedure.  The  parties  entered  into  a  contract  in 
writing  and  under  seal,  under  which  the  defendant  agreed  to  sell 
and  the  plaintiff  agreed  to  buy  a  certain  piece  of  land  with  the 
buildings  thereon  situated  in  the  city  of  Kew  York  and  known  as 
217  East  One  Hundred  and  Second  street.  The  defendant  agreed 
to  deliver  "  a  proper  deed  containing  the  usual  full  covenants  and 
warranty  for  the  conveying  and  assuring  to  the  party  of  the  second 
part,  or  the  assigns  of  the  party  of  the  seeond  part,  the  fee  simple 
of  the  said  premises  free  from  all  incumbrance  except  as  herein 
stated."  The  plaintiff  raised  certain  objections  to  defendant's  title, 
and  the  sole  question  here  is :  Is  the  title  marketable  ? 

The  defendant  acquired  title  through  mesne  conveyance  from  one 
Donald,  who  was  the  purchaser  upon  a  foreclosure  sale.  On  the 
29th  of  June,  1897,  one  Pollock,  the  then  owner  of  the  fee,  executed 
and  delivere<}  his  bond  and  mortgage  to  Peter  Donald  for  the  pay- 
ment of  $14,000  on  the  29th  day  of  June,  1902,  with  interest  at  five 
per  cent,  payable  semi-annually.  Said  mortgage  was  duly  recorded. 
Thereafter  said  Pollock  conveyed  said  premises  to  one  Rickerson, 
and  on  May  24,  1899,  Rickerson  conveyed  to  Herman  Rosenblum, 
who  became  the  owner  subject  to  said  mortgage.  On  July  3, 1899, 
said  Rosenblum  executed  a  mortgage  to  Sigmund  Colin  for  $600. 
On  October  31,  1899,  Herman  Rosenblum  executed  a  mortgage  to 
Simon  Rosenblum  for  $3,000.  This  mortgage  was  assigned  to 
Mollie  Weinberg,  and  on  November  2,  1900,  Mollie  Weinberg 
assigned  said  mortgage  to  Mary  Rabinovitch,  the  assignment  being 
recorded  November  7, 1900.  On  November  14, 1900,  Peter  Donald 
commenced  an  action  to  foreclose  the  first  mortgage  for  $14,000 
for  non-payment  of  interest.  The  owner  of  the  equity,  Herman 
Rosenblum,  and  his  wife,  Sigmund  Cohn,  the  owner  of  the  second 
mortgage  for  $500,  and  Mary  Rabinovitch,  the  assignee  of  record 
of  the  third  mortgage,  as  well  as  other  parties,  were  made  parties 
defendant.     On  December  4,  1900,  an  order  was  made  and  entered 
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directing  that  the  summons  and  complaint  be  amended  by  striking 
out  two  unnecessary  defendants  and  by  adding  twenty-eight  others, 
'  all  of  whom  were  tenants  of  the  premises  sought  to  be  foreclosed, 
and  accordingly  a  supplemental  and  amended  summons  and  com- 
plaint were  on  that  day  issued.  The  said  supplemental  and  amended 
summons  named  all  the  old  defendants,  except  those  two  stricken 
out,  and  all  the  new  defendants,  but  was  directed  to  the  new  defend- 
ants only.  Thereafter,  and  on  January  29,  1901,  an  order  was 
made  directing  that  the  summons  be  served  upon  the  defendant 
Mary  Rabinovitch  by  publication.  The  affidavits  upon  which  the 
order  was  made  sufficiently  showed  the  non-residence  of  said  defend- 
ant, and  that  her  then  address  was  No.  12  Fair  street,  Paterson, 
N.  J.  The  order  provided  "  that  service  of  the  summons  in  the 
above-entitled  action  upon  the  said  defendant  Mary  Rabinovitch  be 
made  by  publication  thereof  in  two  newspapers.  *  *  *  That 
on  or  before  the  day  of  tlie  first  publication  as  aforesaid  plaintiff 
deposit  in  the  general  post  office  in  the  Borough  of  Manhattan,  City, 
County  and  State  of  New  York,  a  copy  of  the  summons  and  notice 
of  object  of  action  hereto  annexed  and  of  this  order  contained  in  a 
securely  enclosed  postpaid  wrapper  directed  to  the  said  Mary 
Rabinovitch  at  No.  12  Fair  Street,  Paterson,  New  Jersey."  There 
was  deposited  in  the  post  office,  directed  as  required,  on  the  16th 
day  of  February,  1901,  the  summons  as  originally  made  and  served 
on  the  other  defendants,  that  is,  containing  the  name  of  Mary 
Rabinovitch  and  others,  but  not  including  the  twenty-eight  tenants 
as  to  wliom  the  supplemental  summons  was  directed  to  be  issued. 
To  this  summons  was  attached  a  notice  directed  to  the  defendant 
Mary  Rabinovitch  as  follows :  "  The  foregoing  summons  is  served 
upon  you  by  publication,  pursuant  to  an  order  of  theilon.  P.  Henry 
Dugro,  a  Justice  of  the  Supreme  Court  of  the  State  of  New  York, 
dated  the  29th  day  of  January,  1901,  and  filed  with  the  complaint  in 
the  office  of  the  clerk  of  the  County  of  New  York  on  the  5th  day 
of  February,  1901,  at  the  Court  House  in  the  Borough  of  Man- 
hattan, New  York."  There  was  also  inclosed  and  mailed  notice  of 
object  of  action,  notice  of  order  of  publication,  complaint,  affidavits 
and  order  of  publication,  and  order  amending  order  of  publication. 
Thereafter  and  on  May  3,  1901,  judgment  of  foreclosure  and 
sale  was  entered  and  a  referee  appointed  to  sell,  who,  on  May  28, 
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1901,  after  due  noticcof  sale,  sold  the  premises  to  the  plaintiflE  in 
said  action,  Peter  Donald,  for  $13,400,  resulting  in  a  judgment  for 
deficiency  for  $3,061.52. 

Tiie  tirst  objection  raised  was  that  at  the  time  of  the  order  of 
publication  of  the  summons,  as  against  Mary  Eabinovitch,  a  sup- 
plemental and  amended  summons  had  been  ordered  to  be  issued 
containing  the  names  of  the  twenty-eight  tenants  of  the  premises; 
that  the  publication  and  depositing  in  the  post  office  of  the  original 
summons  was  not  the  publication  of  the  summons  in  the  action.  It 
seems  sufficient  to  say  that,  so  far  as  «he  was  concerned,  she  was 
named  in  the  original  summons,  and,  being  sunnnoned  to  defend 
the  action  on  her  own  account,  it  does  not  seem  a  matter  of  moment 
that  the  names  of  the  tenants  of  the  property,  made  parties  only 
for  the  purpose  of  foreclosing  their  rights,  if  any,  under  their 
tenancies,  could  in  any  way  affect  her. 

The  second  objection  was  that  the  order  of  publication  did  not 
conform  to  the  provisions  of  section  440  of  the  Code  of  Civil  Pro- 
cedure. The  part  of  tliat  section  material  to  this  objection  is  as 
follows:  "It  (the  order)  must  also  contain  *  *  *  a  direction 
that  on  or  before  the  day  of  the  first  publication  the  plaintiff  deposit 
in  a  specified  post-office  one  or  more  sets  of  copies  of  the  summons, 
complaint  and  order,  each  contained  in  a  securely  closed  postpaid 
wrapper  directed  to  the  defendant  at  a  place  specified  in  the  order." 
The  order  complied  with  that  provision,  with  the  exception  that, 
instead  of  the  word  "complaint,"  it  said  "  notice  of  object  of  action 
hereto  annexed."  As  matter  of  fact,  the  order  was  complied  with 
by  mailing  the  notice  of  object  of  action,  and  the  purpose  of  the 
statute  was  complied  with  by  mailing  also  the  complaint.  Subse- 
quent to  this,  objection  being  taken,  and  on  August  19,  1904,  on 
notice  to  all  tlie  parties  who  had  appeared,  an  order  was  made  and 
entered  in  said  action  amending  said  order  ^^nuno  pro  tunc^^  as  of 
the  original  date  by  striking  out  the  words  "  notice  of  object  of 
action  "  and  inserting  the  word  "  complaint,"  upon  proof  being 
presented  that  a  complaint  as  well  as  notice  of  object  of  action  was 
mailed  to  the  defendant  Mary  Rabinovitch,  and  that  the  words 
*•  notice  of  object  of  action"  were  used  in  said  order  by  oversight 
and  mistake,  and  were  due  to  a  tjlerical  error,  and  that  the  word 
"complaint"  was  intended  to  be  used. 
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PlaintiflE  claims  that  no  jurisdiction  was  ever  acquired  over  Maiy 
Babinovitcli  because  the  order  of  publication  was  jurisdicticnally 
defective.  Two  recent  cases  in  this  court  are  cited  by  plaintiff.  In 
Eleventh  Ward  Bank  v.  Powers  (43  App.  Div.  178)  it  appeared 
that  the  order  did  not  specify  the  post  office  in  which  the  copy  of 
the  summons,  complaint  and  order  were  to  be  deposited.  It  did 
not  direct  that  a  copy  of  the  order  be  mailed  to  the  defendant  to  be 
served.  It  did  not  direct  that  the  order  be  served  on  or  before  the 
day  of  the  first  publication  of  the  summons.  No  copy  of  the  order 
was  mailed  to  the  defendant,  and  this  court  held  on  those  facts  that 
there  was  no  service.  In  Stuyveaant  v.  Weil  (41  App.  Div.  551) 
the  objection  was  that  the  defendant's  title  was  defective,  as  the 
defendant  claimed  under  a  certain  mortgage  foreclosure  wherein 
the  owner  of  the  equity  of  redemption  ^^  was  not  named  as  a  party 
defendant  in  either  the  summons  or  the  complaint,"  and  did  not 
appear  therein  prior  to  the  entry  of  judgment,  and  the  court,  there- 
fore, had  no  jurisdiction  of  the  person  of  said  owner.  It  appeared 
that  the  name  of  the  owner  of  the  equity  was  Mary  J.  Stockton, 
and  that  in  the  foreclosure  proceedings  the  summons  and  complaint 
named  Emma  J.  Stockton,  instead  of  Mary  J.  Stockton,  and  as  so 
written  they  were  served  on  Mary  J.  Stockton,  who  did  not,  how- 
ever, appear  or  answer  at  any  time  before  the  judgment  or  sale. 
Subsequently  an  ex  parte  order  was  entered  '^  that  the  summons 
and  complaint,  and  all  other  papers  herein,  be  amended  by  striking 
out  tlie  name  ^Emma  J.  Stockton'  where  the  same  appears  and 
inserting  in  lieu  thereof  the  name  '  Mary  J.  Stockton '  as  one  of  the 
defendants  in  this  action."  No  amended  notice  of  pendency  of 
action  was  filed,  nor  was  any  amended  or  supplemental  summons 
issued  or  served.  The  court  feaid :  "  The  person  served  by  the  wrong 
name  never  appeared,  and  unless  the  court  obtained  jurisdiction  it 
is  difficult  to  determine  upon  what  principle  it  could  amend  and 
thereafter  proceed  to  determine  the  rights  of  the  parties.  *  *  * 
If  here,  intending  to  sue  Mary  J.  Stockton,  the  summons  had 
included  the  name  of  Emma  J.  Brown,  it  would  not  be  claimed  in 
a  suit  intended  to  affect  the  former  and  in  which  she  was  actually 
served  with  the  summons  directed  to  Emma  J.  Brown,  that  the 
court,  without  her  appearance,  thereby  acquired  jurisdiction  over 
her.    ^  Emma  J.  Stockton '  may  be  nearer  to  the  name  of  the  per- 
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8on  intended  than  *  Emma  J.  Brown,'  yst  if  it  is  sufficient  merely 
to  have  the  right  person  served,  regardless  of  having  them  cor- 
rectly designated  in  t)ie  summons,  then  seemingly  there  would  be 
nearly  as  strong  argnment  in  favor  of  sustaining  the  jurisdiction  of 
the  court  in  one  case  as  the  other.  Maiy  J.  Stockton  would  be  no 
more  required  to  attend  a  summons  issued  as  against  Emma  J.  Stock- 
ton than  she  would  be  if  it  were  issued  against  Emma  J.  Brown. 
In  each  instance  it  is  directed  to  another  person,"  and  held  the 
title  unmarketable.  Upon  appeal  to  the  Court  of  Appeals  (167 
N.  T.  421)  the  judgment  of  this  court  was  unanimously  reversed, 
the  learned  chief  judge  concluding  his  opinion  with  these  words  : 
"  We  have  not  alluded  to  the  decisions  of  the  several  Special  and 
General  Terms  which  the  Appellate  Division  felt  called  upon  to 
follow.  Their  foundations  were  laid  long  before  sections  721  and 
723  of  the  Code  came  into  existence  as  marking  features  of  a 
distinct  legislative  policy  to  stop  the  sacrifice  of  things  of  real  sub- 
stance upon  the  altar  of  mere  technicality,  and  hence  a  discussion  of 
them  can  serve  no  useful  purpose." 

It  seems  to  me  that  beyond  question  it  would  be  "  the  sacrifice  of 
things  of  real  substance  upon  the  altar  of  mere  technicality"  to 
destroy  a  title  to  real  estate  because  an  order,  required  the  deposit  in 
the  post  office  of  a  notice  of  the  object  of  the  action,  instead  of  a  copy  * 
of  the  complaint,  when  as  matter  of  fact  not  only  the  notice  but  the 
complaint  as  well  and  dl  of  the  other  papers  required  by  the  Code 
to  be  served  were  so  deposited.  An  order  may  not  be  made  nu7ic 
pro  tunc  which  will  supply  a  jurisdictional  defect  by  requiring 
something  to  be  done  which  has  not  been  done ;  but  where  the  thing 
itself  has  been  done,  when  the  object  looked  at  by  the  Code  in 
requiring  it  to  be  done  has  actually  been  accomplished,  the  power 
to  make  the  order  express  the  fact  does  exist.  The  object  in  requir- 
ing that  the  order  should  contain  a  direction  that  the  complaint 
should  be  deposited  in  the  post  office  was  that  the  complaint  should 
be  so  deposited  in  order  that  the  defendant  might  receive  it  and  be 
placed  in  position  to  defend  his  rights  upon  the  information  so  con- 
veyed that  they  were  attacked.  That  was  done  in  the  case  at  bar, 
and  the  proper  and  necessary  papers  were  sent  to  the  then  present 
address  of  the  defendant,  which  address  appeared  upon  the  recorded 
assignment  of  tha  mortgage  in  question,  recorded  only  seven  days. 
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before  the  coininencement  of  the  suit,  and  stated  by  her  attorney 
who  attended  to  said  assignment  to  be  her  then  address. 

Considering  the  facts  in  the  case  at  bar,  and  considering  not  only 
the  provisions  of  sections  721,  722  and  723  of  the  Code  of  Civil 
Procedure,  but  section  3345  as  well,  which  expressly  provides  that 
^^  the  rule  of  the  common  law  that  a  statute  in  derogation  of  the 
common  law  is  strictly  construed  does  not  apply  to  this  act,"  and 
applying  the  doctrine  of  the  Court  of  Appeals  as  expressed  in  the 
Stuyvescmt  Case  {8upra)j  I  am  of  the  opinion  that  the  objections  to 
the  title  are  not  well  taken,  and  that  judgment  should  go  for  the 
defendant  upon  this  submission,  with  costs. 

O'Brien,  P.  J.,  McLaughlin  and  Houghton,  JJ.,  concurred; 
Ingraham,  J.,  dissented. 

Ingraham,  J.  (dissenting) : 

I  do  not  think  that  a  purchaser  should  be  compelled  to  accept  this 
title.  The  order  of  publication  concededly  fails  to  comply  with  sec- 
tion 440  of  the  Code  of  Civil  Procedure.  That  section  is  manda- 
tory and  provides  that  the 'order  must  contain  a  direction  that  on 
or  before  the  day  of  the  first  publication  the  plaintiff  deposit  in  a 
specified  post  oflSce  one  or  more  sets  of  copies  of  the  summons,  com- 
plaint and  order,  each  contained  in  a  securely  closed  postpaid 
wrapper,  directed  to  the  defendant  at  a  place  specified  in  the  order. 

This  is  hot  an  order  of  the  court,  but  an  oi-der  of  a  judge,  and  it 
has  been  many  times  held  that  the  order,  to  give  to  the  court  juris- 
diction in  the  action,  must  strictly  comply  with  this  mandatory  pro- 
vision of  the  statute.  The  summons  was  published  under  this 
order,  and  the  sole  jurisdiction  of  the  court  to  subsequently  decree' 
a  foreclosure  of  the  mortgage  and  a  sale  of  the  defendant's  property 
who  was  sought  to  be  served  under  this  order,  is  the  publication  of 
the  summons  as  therein  directed.  This  defendant  is  not  now  before 
the  court  and  the  judgment  in  this  action  would  not  be  binding 
upon  her.  The  purchaser  was  entitled  to  a  marketable  title,  free 
from  serious  doubt.  I  do  not  think  that  a  title  based  upon  a  judg- 
ment entered  in  an  action  where  the  summons  was  served  upon  the 
owner  of  the  equity  of  redemption  pursuant  to  an  order  which  fails 
to  comply  with  this  section  of  the  Code  is  a  marketable  title.  The 
order  amending  the  order  of  publication  entered  long  after  the 
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jndgment  was  entered,  not  made  by  tlie  judge  who  signed  the 
original  order,  I  do  not  think  cures  the  defect  if  the  failure  of  the 
original  order  of  publication  was  insufficient  to  give  the  court 
jurisdiction  in  the  action. 

I  think,  therefore,  that  as  the  plaintiff  should  not  be  compelled 
to  take  this  title,  judgment  should  be  directed  for  the  plaintiff  upon 
this  submission. 

Judgment  ordered  for  defendant,  with  costs.  Settle  order  on 
notice. 


John  MoDonouqh,  Appellant,  v.  Pelham  Hod  Elbvatino  Com- 
pany, Kespondent,  Impleaded  with  John  Clabk,  the  Name 
"  John  "  Being  Fictitious,  etc. 

First  Department,  March  9,  1906. 

Negrligence  —  injury  while  riding  on  an  elevator  U0ed  to  hoist  material 
—  when  plaintiff  not  fellow-servant  of  engineer  —  burden  on  plaintiff 
to  show  that  he  was  rightfully  upon  elevator —  failure  to  sustain  such 
burden. 

The  plaintiff,  in  the  employ  of  a  building  contractor ,  was  injured  while  riding  on 

a  hod  elevator  installed  in  the  building  for  hire  by  the  defendant  elevating 

company,  for  the  purpose  of  hoisting  material. 
Held,  that  the  plaintiff,  being  in  the  employ  of  the  contractor,  was  not  the 

fellow-servant  of  the  engineer  who  ran  the  elevator  and  who  was  employed  by 

the  elevating  company; 
That,  as  the  elevator  wad  not  intended  to  carry  passengers,  the  presumption  was 

that  the  plaintiff  was  riding  on  it  without  the  consent  of  the  defendant,  and 

that  the  engineer  in  permitting  him  to  ride  was  acting  outside  the  scope  of  his 

authority; 
That  the  burden  was  on  the  plaintiff  to  show  that  he  was  rightfully  upon  the 

elevator  with  the  defendant's  permission,  express  or  implied; 
That  such  implied  permission  was  not  shown  by  the  fact  that  the  defendant's 

engineer  consented  that  the  plaintiff  should  ride,  unless  it  were  within  the 

scope  of  his  authority,  which  it  was  not,  he  being  employed  only  for  the 

special  purpose  of  running  the  elevator  for  carrying  material  and  not  for 

carry ipg  passengers; 
That  no  custom  to  carry  passengers  binding  on  the  defendant  was  shown  by 

mere  evidence  that  men  rode  on  the  elevator  in  this  particular  instance; 
That,  as  plaintiff  had  faileJ  to  sustain  such  burden  of  proof,  a  dismissal  of  the 

complaint  was  proper. 
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Appeal  by  the  plaintiff,  John  McDonough,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  the  Pelham  Hod 
Elevating  Company,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  10th  day  of  January,  1905,  upon  the  dismissal 
of  the  complaint  by  direction  of  the  court  as  to  the  said  defendant 
after  trial  at  the  New  York  Trial  Term. 

Ooellery  Shaffer  cfe  Eialer  [Hohert  OoeUer  of  counsel],  for  the 
appellant. 

Frederick  E.  Fisliel  [George  Gordon  BatUe  of  counsel],  for  the 
respondent. 

Clarke,  J. : 

This  was  an  action  to  recover  damages  incurred  by  the  alleged 
negligence  of  the  defendant  in  operating  a  hod  elevator  which  it 
had  installed  for  hire  in  a  building  in  process  of  erection.  The 
plaintiff  was  an  employee  of  the  contractor  for  the  erection  of  the 
building.  The  complaint  having  been  dismissed  it  will  be  neces- 
sary to  consider  only  the  claims  made  by  the  plaintiff  to  show  that 
the  dismissal  was  error.  We  are  all  agreed  that  the  plaintiff,  the 
employee  of  the  builder,  was  not  a  fellow-servant  of  the  engineer 
of  the  defendant  whose  negligence  is  claimed  to  have  caused  the 
injuries  complained  of.  The  defendant  furnished  its  elevator, 
boiler  and  engineer  for  an  agreed  price  and  there  was  no  common 
employer  or  common  employment,  nor  was  the  engineer  the  servant 
ad  hoc  of  the  builder.  {Mills  v.  Thomas  Elevator  Co,j  54  App. 
Div.  124;  affd.,  172  N.  Y.  660.) 

The  plaintiff  was  injured  by  the  negligence  of  the  defendant's 
servant  while  riding  on  an  elevator  built  and  installed  for  the  pur- 
pose primarily  of  carrying  building  materials  to  the  different  floors 
of  the  building  in  which  plaintiff  was  at  work.  In  view  of  the  fact 
that  this  elevator  was  installed  for  the  purpose  of  carrying  building 
materials  and  the  further  fact  that  there  were  on  it  none  of  the 
safety  guards  or  appliances  to  be  found  on  a  passenger  elevator,  the 
presumption  i^  that  the  plaintiff  was  riding  on  it  without  the  consent 
of  the  defendant.  If  such  was  the  case  plaintiff  cannot  recover,  for 
defendant  was  under  no  duty  to  transport  him  from  the  ground 
floor  of  the   building  to  the   floors  above,  and   if  the  engineer 
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attempted  to  do  so  he  was  acting  entirely  outside  the  limits  of  his 
authority  and  the  defendant  is  not  responsible  for  his  negligent  acts 
in  8o  doing.  The  burden  is,  therefore,  upon  the  plaintiff  to  show 
that  lie  was  rightfully  upon  the  elevator,  and  In  order  to  do  this, 
that  he  was  there  with  defendant's  permission,  either  express  or 
implied. 

It  is  not  contended  that  plaintiff  had  defendant's  express  permis- 
sion to  go  up  on  the  elevator.  Was  such  permission  implied  ?  The 
presumption  is  that  it  was  not  because  this  elevator  was  not  built  to 
carry  passengers.  The  plaintiff  has  not  introduced  sufficient  evi- 
dence to  overcome  this  presumption.  He  says  that  defendant's 
engineer  consented  to  his  going  up  on  the  elevator.  This  consent 
will  not  avail  plaintiff  unless  the  engineer  in  giving  it  can  be  said 
to  have  acted  within  the  scope  of  his  authority.  Ho  had  not 
express  authority  to  give  this  consent.  Had  he  implied  authority  ? 
He  was  not  a  general  agent,  but  an  agent  put  there  for  the  special 
purpose  of  running  a  freight  elevator.  He  was  impliedly  author- 
ized to  do  all  acts  necessary  to  the  carrying  out  of  this  special  duty. 
Was  it  necessary  for  the  accomplishment  of  this  object  for  the 
engineer  to  carry  plaintiff  on  the  elevator?  Plaintiff  does  not 
claim  that  he  was  taking  any  materials  up  with  him  or  to  have  been 
on  there  for  the  purpose  of  keeping  materials  from  falling  off  the 
elevator,  or  for  the  purpose  of  unloading  tlie  elevator  when  it  got 
to  the  upper  floors.  He  was  on  there  simply  for  the  purpose  of 
getting  to  the  sixth  floor  of  the  building.  Clearly,  carrying  him  on 
the  elevator  was  in  no  way  necessary  for  the  accomplishment  of  the 
object  which  the  engineer  was  intended  to  carry  out. 

Appellant  contends  that  the  engineer  was  put  here  by  the  defend- 
ant for  the  purpose  of  aiding  in  the  quick  construction  of  tins 
building,  and  as  carrying  the  plaintiff  on  the  elevator  enabled  him 
to  get  more  quickly  to  his  work  the  engineer  was  acting  within  the 
scope  of  his  authority.  The  answer  to  this  argument  is  that  the 
engineer  was  not  put  there  for  the  purpose  of  doing  everything  that 
would  aid  in  the  quick  construction  of  the  building,  simply  those 
things  in  the  line  of  his  duties  as  an  engineer  of  a  freight  elevator. 

Appellant  contends  that  the  contract  being  silent  as  to  whether 
or  not  passengers  should  ride  on  the  elevator,  the  contract  was  sub- 
ject to  the  known  usages  of  the  business  and  that  it  was  shown  that 
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carrying  passengers  was  cnstomary  in  this  business.  The  answer  to 
this  argainent  is  that  there  is  no  evidence  in  the  record  of  a  general 
custom  df  this  nature ;  the  only  evidence  is  to  the  effect  that  the 
men  did  it  in  this  instance,  which  is  not  evidence  of  a  general  cus- 
tom in  the  business  which  should  have  been  known  to  the  defend- 
ant at  the  time  it  supplied  this  elevator.  Appellant  contends  that 
since  the  men  rode  on  tliis  elevator  openly  and  notoriously  for 
weeks  \^thout  the  objection  of  the  defendant,  and  not  knowing  the 
nature  of  the  engineer's  instructions  in  the  matter,  defendant  is 
estopped  to  deny  the  engineer's  authority  and  to  claim  that  plain- 
tiff was  not  lawfully  on  the  elevator.  There  are  two  difficulties 
with  this  argument,  first,  that  the  cases  cited  in  support  of  it  are 
all  cases  of  contracts  made  by  the  agent  outside  the  scope  of  his 
authority  where  the  principal  has  reaped  the  benefits  thereof,  and  I 
have  been  unable  to  find  any  case  which  applies  the  doctrine  of 
agency  by  estoppel  to  a  case  of  this  kind.  The  other  difficulty 
with  the  argument  is  that  this  is  not  a  case  in  which  the  plaintiff 
has  been  misled  by  the  agents'  acts  into  believing  that  the  defend- 
ant authorized  him  to  ride  on  this  machine,  for  the  machine  was 
obviously  dangerous,  and  that  the  plaintiff  realized  the  danger  is 
shown  by  his  confessed  reluctance  to  riding  on  it. 

The  only  case  cited  by  appellant  which  approaches  an  authority 
in  favor  of  his  contention  is  Stringham  v.  Stewart  (100  N.  Y.  516). 
That  was  a  case  in  which  plaintiff  was  injured  while  riding  on  a 
grain  elevator.  It  appeared  in.  evidence  that  plaintiff  was  in  the 
employ  of  defendant,  who  owned  the  elevator,  and  that  defendant's 
superintendent  had  directed  the  servants  employed  in  moving  grain 
to  ride  on  the  elevator  while  doing  their  work.  It  also  appeared 
that  on  the  trip  in  wliich  plaintiff  was  injured  he  put  on  a  load  of 
grain  and  went  up  with  it  for  the  purpose  of  taking  it  off  the  ele- 
vator. In  so  doing  he  was  working  for  the  benefit  of  the  defend- 
ant. These  facts  are  sufficient  to  show  that  the  case  is  not  an 
authority  in  point.  In  the  case  at  bar  the  plaintiff  was  not  directed 
by  the  engineer  of  the  defendant  to  go  up  on  the  elevator,  and  in 
going  upon  the  elevator  he  could  not  be  said  to  be  in  any  way 
acting  for  the  benefit  of  defendant,  whose  servant  ho  was  not 

In  Eaton  v.  i?.,  Z.  &  W.  R,  R.  Co^^n  N.  Y.  382)  it  was  hdd 
that  conductors  of  freight  trains  cannot  create  any  liability  on  the 
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part  of  their  principal  to  a  person  taken  by  them  on  such  trains 
unless  the  principal  in  some  way  assents  to  it,  and  that  duty  to  be 
careful  toward  him  could  only  spring  up  on  the  part  of  the  princi- 
pal by  an  act  on  the  conductor's  part  coming  within  the  scope  of 
his  authority.  The  case  of  Morris  v.  Brown  (111  N.  Y.  318) 
seems  to  be  directly  in  point.  In  that  case  a  civil  engineer 
employed  by  the  aqueduct  commissioners  got  upon  a  car  operated 
by  the  defendant  as  contractor  for  the  construction  of  a  tunnel  at 
the  Croton  dam.  The  cars  were  operated  by  a  stationary  engine 
and  cable  to  draw  material  out  of  a  shaft.  By  tbe  omission  of 
defendant's  servant  to  attach  the  cable  to  the  car,  or  otherwise  con- 
trol its  velocity,  the  decedent  was  thrown  off  and  killed.  Judge 
Danforth,  speaking  for  an  unanimous  court,  said :  "  As  they  (the 
cars)  were  not  furnished  for  such  use,  so  there  was  no  permission 
from  the  defendants  or  any  one  of  tliem  that  they  might  be  so  used. 
But  it  is  said  this  permission  might  be  implied,  because  the  intestate 
and  others  had  before  ridden  upon  the  cars.  Without  permission 
from  or  duty  on  the  part  of  the  defendants  to  give  it,  I  cannot  see 
how  that  result  follows.  On  the  contrary  a  person  so  using  the  car 
at  each  time  took  upon  himself  the  risk  and  must  abide  by  its  con- 
dition and  the  quality  of  the  attendant  at  the  time  he  so  used  it, 
and  was  entitled  only  not  to  be  led  into  danger. 

"  Negligence  is  an  omission  of  care  and  caution  in  what  we  do. 
But  the  duty  to  be  actively  cautious  and  vigilant  is  relative,  and 
where  that  duty  has  no  existence  between  particular  parties  there 
can  be  no  such  thing  as  negligence  in  the  legal  sense  of  the  term. 
The  plaintiff  was  in  no  position  to  complain  of  the  defendants  or 
their  servants.  The  frame  and  dump  the  intestate  got  upon  was  not 
a  vehicle  for  his  carriage,  but  an  instrument  of  labor,  a  mere  imple- 
ment furnished  by  tlie  defendants  to  their  servants,  as  they  might 
have  provided  a  man  with  a  basket  or  barrow,  or  a  mule  with  pan- 
niers, to  take  out  the  refuse,  as  in  former  times  was  the  custom  in 
doing  such  work.  *  '^  *  The  plaintiff  had  a  right  to  be  in  the 
tunnel  for  its  inspection.  Tlie  contract  put  the  defendants  under 
no  obligation  to  carry  him  into  the  tunnel,  nor  by  it  did  he  acquire 
any  right  to  be  upon  the  car.  N"or  did  he  acquire  that  right  through 
any  consent  or  act  or  acquiescence  on  the  part  of  the  defendants. 
All  the  witnesses  agree  that  no  permission  was  given  by  the  defend- 
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ants ;  no  evidence  tends  to  show  that  they  even  knew  the  car  was  at 
any  time  so  used.  The  brakeinan  of  the  car  had  known  it,  but 
neither  his  knowledge  nor  assent  could  bind  the  defendants.  He 
was  not  their  agent  for  that  purpose.  It  is  a  general  proposition 
that  a  master  is  cliargeable  with  the  conduct  of  his  servant  only 
when  he  acts  in  the  execution  of  the  authority  given  him.  *  *  * 
The  deceased  had,  in  fact,  ridden  upon  the  car ;  he  had  done  so 
under  no  other  permission,  a  volunteer,  but  in  safety.  In  each 
instance,  however,  he  must  be  deemed  to  have  assumed  the  risk, 
and  this  last  time  he  was  unfortunate.  The  consequences  of  that 
misfortune  should  not  be  thrown  upon  the  defendants." 
The  judgment  should  be  affirmed,  with  costs. 

O'Brien,  P.   J.,   Patterson,   Inqraham    and   Lauohlin,  JJ., 
concurred. 


Judgment  affirmed,  with  costs.     Order  filed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Pro- 
ceedings of  Ann  Wiley  and  Others,  as  Executors,  etc.,  of 
George  Wiley,  Deceased. 

Ann  Wiley,  Individually,  and  Others,  Appellants ;  Eliza  E.  Rox- 
BURY,  as  Administratrix,  etc.,  of  Charles  W.  Boxbury,  Deceased, 
and  Others,  Respondents. 

First  Department,  March  9,  1906. 

Will — residuary  clause  construed — absolute  gift  cut  down  by  subse- 
quent limitation— when  next  of  kin  of  deceased  residuary  legatee  not 
entitled  to  share  in  residuary  estate. 

When  a  will  and  codicil,  after  making  specific  bequests,  gives,  devises  and 
bequeaths  the  whole  residuary  estate  to  the  testator's  wife  and  to  specifically 
named  sisters,  nephews  and  nieces,  share  and  share  alike,  "and  in  case  of  the 
death  of  either  my  beloved  wife,  my  sisters,  my  nieces  or  nephews  before  the 
whole  <»f  my  estate  shall  be  divided,  then  I  direct  the  said  residuary  to  be 
divided  among  the  survivors  only  share  and  share  alike,"  the  general  gift  con- 
tained in  the  first  part  of  said  residuary  clause  is  limited  by  the  restriction 
contained  in  the  latter  portion.  Hence,  the  next  of  kin  of  a  residuary  legatee 
who  has  died  before  the  division  of  the  residuary  estate  are  not  entitled  to 
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take,  but  tho  whole  must  be  divided  among  the  survivors  of  the  residuary 
legatees  named. 

A  gift  absolute  in  form  may  be  cut  down  by  a  subsequent  limitation  disposing  of 
the  same  property  in  a  different  manner  upon  the  happening  of  a  contingency. 

As  said  will  in  other  clauses  effected  an  equitable  conversion  of  the  realty 
into  money,  and  by  tlie  carrying  out  of  specific  trusts  postponed  the  division 
of  the  residuary  estate,  the  whole  instrument  taken  together  shows  an  inten- 
tion on  the  part  of  the  testator  to  leave  the  residuary  estate  to  the  survivors  of 
the  legatees  named. 

Houghton,  J.,  dissented,  with  opinion. 

Appeal  by  Ann  Wiley,  individually,  and  others  from  certain  por- 
tions of  a  decree  of  the  Surrogate's  Court  of  the  county  of  New 
York,  entered  in  said  Surrogate's  Court  on  the  26th  day  of  June, 
1905. 

Francis  S.  Williams  [Clarence  Z.  barber  oi  counsel],  for  the 
appellants. 

Hamilton  &  Beckett  [  William  H.  Hamilton  of  counsel],  for  the 
respondent,  Eliza  E.  Roxbury,  as  administratrix,  etc. 

Warren  McConihe^  special  guardian  for  the  infant  respondents, 
Grace  E.  Roxbury  and  others. 

Clarke,  J. : 

The  sole  point  involved  on  this  appeal  is  the  proper  interpretation 
of  the  residuary  clause  of  testator's  will.  George  Wiley  died  Octo- 
ber 15,  1902,  leaving  a  will  dated  June  13,  1899,  and  a  codicil 
thereto  dated  July  5,  1901.  His  estate,  consisting  of  both  real  and 
personal  property,  amounted  to  about  $350,000.  He  left  a  widow, 
no  children,  and  collateral  relatives.  After  providing  for  his  debts, 
funeral  and  burial  expenses,  a  specific  devise  of  his  house  with  a 
gift  of  $5,000  to  his  wife,  testator  made  gifts  by  the  use  of  the 
same  language  in  separate  clauses,  of  pecuniary  legacies  and  annui- 
ties, in  favor  of  a  sister-in-law,  his  two  sisters,  two  nieces  and  two 
nephews,  such  gifts  being  of  specified  amounts  "  payable  as  soon 
after  my  decease  as  may  be  convenient,  and  the  further  sum  of 
(specifying)  dollars  per  year  for  tlie  period  of  ten  years  after  my 
decease."  A  like  annuity  was  given  to  one  George  Gibson.  The 
sums  thus  given  to  these  legatees  outside  of  their  annuities  aggre- 
gate  f  15,000,  and  the  annuities  themselves,  figured  for  the  ten  years, 
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aggregated  $43,500.  After  making  several  further  pecuniary  gif ta 
aggregating  $10,000,  the  will  in  the  22d  clause  directs  the  execu- 
tors ^^  to  set  apart  out  of  my  estate  a  sum  sufficient  in  principal  to 
pay  all  the  annuities  that  I  have  heretofore  bequeathed  in  this  my 
will,"  and  in  the  23d  clause  directs  and  empowers  the  executors  "  to 
sell  any  and  all  real  estate  of  which  I  may  die  possessed  (except  the 
house  given  to  his  wife)  and  to  convert  the  same  into  cash  or 
mortgages."  By  the  25th  clause  of  the  will,  as  executed,  he  pro- 
vided that  if  any  of  the  annuitants  should  die  the  amounts  of 
said  annuities  should  be  paid  to  their  next  of  kin  or  legal  repre- 
sentatives during  the  time  limited,  but  apparently  having  been 
advised  that  this  provision  was  illegal  as  suspending  the  absolute 
ownership  for  more  than  two  lives,  by  his  codicil  he  revoked  said 
25th  clause  and  provided :  "  In  case  any  of  the  beneficiaries  to 
whom  I  have  bequeathed  any  sum  in  this  my  will,  either  payable  as 
soon  after  my  death  as  may  be  convenient,  or  payable  to  them  in 
ten  annual  installments,  shall  die  before  they  become  entitled  to  the 
whole  or  any  part  of  the  said  bequests  given  to  them  under  my 
said  will,  then  I  direct  that  such  part  of  the  legacy  bequeathed  to 
them  herein  which  cannot  or  has  not  been  paid  to  them,  by  reason 
of  their  death,  shall  be  paid  to  their  next  of  kin  or  legal  repre- 
sentatives as  soon  after  their  respective  deaths  as  may  be  convenient 
to  my  executrices  and  executors,  it  being  my  intejitioii  that  the  said 
sum  given  to  the  various  legatees  and  payable  in  ten  annual  install- 
ments shall  not  be  held  in  trust  for  a  period  longer  than  the  lives 
of  the  said  legatees  respectively." 

The  26th  clause  is  as  follows :  "  All  the  rest,  residue  and  remain- 
der of  my  property  and  the  interest  which  may  be  received  from 
the  sums  set  apart  to  pay  the  legacies  hereinbefore  devised,  I  give, 
devise  and  bequeath  to  my  beloved  wife,  Ann  Wiley,  my  sisters 
Mary  Wiley  and  Elizabeth  Wiley  Gibson,  my  nieces  Minnie  Gibson 
and  Sarah  Roxborrow,  and  my  nephews  Charles  Roxborrow  and 
Frank  Assmus,  to'  be  divided  among  them  share  and  share  alike, 
and  in  case  of  the  death  of  either  my  beloved  wife,  my  sisters,  my 
nieces  or  nephews  before  the  whole  of  my  estate  shall  be  divided, 
then  1  direct  the  said  residuary  to  be  divided  among  the  survivors 
only  share  and  share  alike." 

It  is  conceded  that  when   the  testator  wrote  Roxborrow  he 
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intended  Roxbury.  All  of  these  residuary  legatees  were  alive  at  the 
date  of  the  death  of  the  testator,  October  15,  1902.  One  of  them, 
Charles  W.  Roxbury,  was  killed  on  July  11,  1903.  At  the  time  of 
said  Roxbury's  death  no  part  of  the  residuary  estate  had  been 
divided  by  the  executors  among  the  residuary  legatees.  Roxbury 
left  surviving  him  a  widow  and  four  infant  children.  The  execu- 
tors when  they  came  to  make  a  division  and  distribution  of  the  resid- 
uary estate  divided  it  between  the  six  remaining  legatees.  The 
learned  surrogate  has  determined  tliat  "  Charles  W.  Roxbury  having 
outlived  the  testator,  became,  upon  the  death  of  the  latter,  immedi- 
ately entitled  to  an  indefeasible  vested  one-seventh  interest  in  such 
first  part  of  the  residuary  estate  and  its  proportional  share  of  the 
net  income  of  such  estate  from  the  date  of  the  death  of  the  testa- 
tor, together  with  one-seventh  of  any  interest  that  accrued  before 
his  death  from  the  sums  required  to  be  set  apart  to  pay  the  annui- 
ties. This  part  of  decedent's  estate,  which  represents  all  tliat 
Charles  W.  Roxbury  is  entitled  to  under  the  residuary  clause  of  the 
will,  passed  upon  his  death  to  his  administratrix  and  she  is  now 
entitled  to  receive  the  same."  Three  of  the  six  surviving  residuary 
legatees  appeal  from  so  much  of  the  decree  as  puts  into  effect  the 
surrogate's  interpretation  of  the  clause  in  controversy. 

In  WiUiaim  v.  Jones  (166  N.  Y.  532)  the  court  said :  "  The 
intention  of  the  testatrix  must  be  our  absolute  guide  in  construing 
her  will.  Such  is  the  mandate  of  the  statute,  and  that  principle  is 
so  firmly  established  by  the  decisions  of  this  and  ofher  courts  as  to 
render  any  citation  of  authorities  needless."  Examining  the  will  at 
bar  we  find  the  childless  testator  intent  upon  caring  for  his  wife,  his 
two  sistersjhis  sister-in-law,  two  nephews  and  two  nieces.  For  we 
may  dismiss  the  specific  legacies  for  small  amounts  from  this  con- 
sideration. To  his  wife  he  gave  absolutely  his  house  and  its  effects 
and  $5,000.  To  the  six  others  who  were  the  object  of  his  special 
care  he  gave  various  sums  outright.  To  these  six  he  also  gave 
annuities  for  ten  years  after  his  decease.  He  then  provided  that  in 
case  of  the  death  of  any  of  the  beneficiaries  to  whom  he  had 
bequeathed  any  sum  in  his  will  before  they  had  become  entitled  to 
the  whole  or  any  part  of  the  said  bequests,  such  part  of  the  legacy 
bequeathed  should  be  paid  to  their  next  of  kin  or  legal  represcnta- 
App.  Div.— Yol.  CXI.         38 
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lives  as  soon  after  their  respective  deaths  as  may  be  convenient. 
Having  by  codicil  expressly  revoked  the  25th  clause  of  the  will 
which  had  attempted  to  continue  the  annuities  of  the  next  of  kin  or 
legal  representatives  of  the  annuitants  in  case  of  their  death  before 
tlie  expiration  of  the  term  limited  by  the  provision  last  cited,  making 
the  principal  vest  in  the  next  of  kin  immediately  on  the  death  of 
the  annuitant,  he  specifically  in  said  codicil  ratified  and  confirmed 
his  said  will  in  each  and  every  particular,  except  as  modified  by  tlie 
codicil.  He,  therefore,  clearly  had  in  mind,  so  far  as  the  specific 
bequests  and  the  annuities  were  concerned,  the  possibility  of  the 
death  of  said  beneficiaries,  both  before  his  own  decease  and  also 
thereafter  and  before  enjoyment,  and  as  to  such  specific  legacies  and 
annuities  provided  that  they  should  not  lapse  but  should  pass  to  the 
next  of  kin.  But  when  it  came  to  the  disposition  of  the  bulk  of 
his  estate,  the  residuum,  "  all  tiie  rest,  residue  and  remainder  of  my 
property  and  the  interest  which  may  be  received  from  the  sums  set 
apart  to  pay  the  legacies,"  his  purpose  was  quite  different  and  was 
expressed  in  language  so  clear  and  apt  as  to  leave,  as  it  seems  to 
me,  no  room  for  argument  as  to  its  intent.  This  estate  he  intended 
his  wife  and  the  six  relatives  named  to  share  and  enjoy.  He  knew 
them.  He  was  concerned  about  them.  These  were  the  chosen 
objects  of  his  bounty.  For  their  children,  born  or  unborn,  or  more 
remote  kin,  he  had  no  care.  And  in  express  terms  he  provided  that 
if  any  of  them  should  die  before  distribution,  then  the  residuary 
should  be  divided  among  the  survivors  only,  share  and  share  alike. 
It  is  quite  true  that  if  the  residuary  clause  had  stopped  in  the  mid- 
dle there  would  have  been  a  complete  and  absolute  gift,  title  to  the 
appropriate  share  in  the  residue  would  have  vested  at  the  time  of  the 
death  of  the  testator,  no  matter  how  much  time  might  have  elapsed 
before  distribution,  and  would  have  been  transmitted  to  the  next  of 
kin  of  any  residuary  legatee  dying  before  such  distribution.  But 
the  said  clause  did  not  stop  in  the  middle,  but,  following  a  comma, 
it  went  on,  "  and  in  case  of  the  death  of  either  my  beloved  wife, 
my  sisters,  my  nieces  or  nephews  before  the  whole  of  ray  estate 
shall  be  divided,  then  I  direct  the  said  residuary  to  be  divided 
among  the  survivors  only  share  and  share  alike."  We  are  to  inter- 
pret the  will  of  the  testator,  not  to  make  a  will  for  him.  We  are 
to  find  his  intent  from  the  language  he  used.     The  last  expression 
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of  his  desire  as  to  the  distribution  of  the  greater  part  of  his  estate 
was  that  it  should  go  to  the  survivors  only  of  the  carefully  enuiner 
ated  objects  of  his  special  care  when  the  time  for  distribution  came. 
We  have  no  right  to  erase  those  words  from  his  will. 

There  is  no  legal  objection  to  this  scheme  of  the  testator.  There 
was  by  the  will  an  absolute  conversion  of  the  real  estate  into  per- 
sonalty as  of  the  time  of  the  testator^s  death,  and  the  several  dis- 
tributees took  their  interests  as  money  and  not  as  land.  The  title  to 
the  shares  vested  upon  the  death  of  tlie  testator  in  the  residuary 
legatees,  subject  to  a  limitation  over  to  the  survivors  in  case  of 
death  before  the  period  of  distribution.  In  Rohert  v.  Corning 
(89  N.  T.  225)  the  court  said :  "  The  postponement  of  the  distribu- 
tion, which  was  contemplated,  was  for  the  convenience  of  the 
estate  to  enable  the  executors  advantageously  to  convert  the  prop- 
erty. *  *  *  The  limitation  over  to  the  issue  of  any  child 
dying  before  the  distribution,  was  the  limitation  of  a  future  con- 
tingent estate  to  such  issue."  In  the  will  at  bar  a  conversion  of 
the  real  estate  into  cash  and  mortgages  was  required.  The  execu- 
tors were  given  full  discretion  "  to  determine  whether  the  said  prop- 
erty shall  be  sold  at  public  or  private  sale  for  all  cash  or  part  cash  or 
part  mortgage."  The  several  bequests  of  specific  amounts  were  all 
made  payable  at  the  convenience  of  the  executors.  These  pro- 
visions indicate  a  knowledge  on  the  part  of  the  testator  that  the  set- 
tlement of  this  estate  would  require  time  and  that  he  intended 
such  a  deliberate  settlement  as  should  secure  the  best  returns  from 
the  property  sold.  These  provisions  strengthen  the  conclusion 
I  have  reached  and  lend  great  force  to  the  words  "in  case  of 
the  death  *  *  *  before  the  whole  of  my  estate  shall  be 
divided."  It  is  settled  beyond  question  that  where  there  is  a 
devise  or  bequest  to  one  person  in  terms  which  would  pass  the  fee 
or  an  absolute  estate,  if  there  were  no  words  of  limitation,  and  there 
is  a  subsequent  provision  giving  the  same  estate  to  another  upon 
the  happening  of  a  contingency,  the  devise  or  bequest  over  will 
take  effect.  In  Norris  v.  Beyea  (13  K  Y.  273)  it  was  held  that 
"  There  is  in  truth  no  repugnancy  in  a  general  bequest  or  devise  to 
one  person,  in  language  wliich  would  ordinarily  convey  the  whole 
estate  and  a  subsequent  provision  that  upon  a  contingent  event  the 
estate  thus  given  should  be  diverted  and  go  over  to  another  person. 
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The  latter  clause  in  such  cases  limits  and  controls  the  former,  and 
when  they  are  read  together,  it  is  apparent  that  the  general  terms 
which  ordinarily  convey  the  whole  property  are  to  be  understood 
in  a  qualified  and  not  an  absolute  sense.  *  *  *  So  familiar  is 
tlie  doctrine  that  a  limitation  may  be  engrafted  upon  a  devise  in  fee, 
that  it  is  that  circumstance  which  forms  the  distinction  between 
remainders  and  executory  devisees.*  "  In  Tyson  v.  Blake  (22  N.  T. 
658)  it  was  said  :  "  A  general  bequest  of  personal  estate  like  a  fee 
in  lands,  can  be  subjected  lo  a  limitation  over  on  a  condition  which 
is  not  too  remote.  If  the  direction  is  that  it  shall  go  to  anotlier  bene- 
ficiary on  a  contingency  which  must  happen  at  the  death  of  the  first 
taker,  the  limitation  is  within  the  rules  of  law  and  will  be  sustained." 
In  OxUy  V.  La7i€  (35  N.  Y.  340)  the  will  read :  "  I  will,  order, 
devise  and  bequeath  that  if  either  of  my  said  sons  or  daughters,  or 
if  both  of  my  said  grandchildren  shall  die  without  issue  before  the 
final  distribution  of  my  estate  at  the  end  of  twenty-five  years  after 
my  decease  as  aforesaid,  that  the  share  of  the  party  or  parties  so 
deceased  shall  be  shared  equally  among  all  my  other  children,  share 
and  share  alike."  The  court  said :  "  It  qualifies  the  absolute  title  and 
estate  previously  given  to  such  deceased  child  or  grandchildren  hy  a 
conditional  limitation  in  favor  of  all  the  children  of  the  testator  then 
surviving.  *  *  *  This  subsequent  limitation  over  is  not  repug- 
nant to  the  prior  devises  and  bequests,  although  they  are  in  language 
denoting  an  absolute  gift  of  the  whole  estate  in  fee,  and  it  will  be 
sustained  as  a  valid  executory  gift  *  *  *."  It  is  hardly  neces- 
sary to  cite  the  numerous  cases  supporting  executory  devises  and 
conditional  limitations.  The  rule  has  not  been  changed  by  later  cases. 
"  The  appellant's  counsel  invokes  the  rule  of  construction  that  when 
there  is  a  bequest  to  one  person  absolutely,  and,  in  case  of  his  death 
without  issue  to  another,  the  contingency  referred  to  is  a  death  in  the 
lifetime  of  the  testator.  But  this  rule  has  only  a  limited  operation  and 
cannot  be  extended  to  a  case  where  a  point  of  time  is  mentioned  other 
than  the  death  of  the  testator  to  which  the  contingency  can  be  referred, 
or  to  a  case  where  a  life  estate  intervenes,  or  where  the  context  of 
the  will  contains  language  evincing  a  contrary  intent.  (  Vanderzee 
v.  Slingerland,  103  N.  T.  47;  Matter  of  N.  F.,  Z.  <j&  TT.  7?.  Cb., 
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105  id.  89 ;  Fowler  v.  Ingersoll,  127  id.  472 ;  Mead  v.  Maheriy  131 
id.  255  ;  Mxdlarky  v.  Sullivan,  136  id.  227.)  "  {Matter  of  Denton^ 
137  N.  Y.  428.)  "  Where  after  a  devise  and  bequest  in  language 
denoting  an  absolute  gift  of  the  whole  estate  in  fee,  there  is  a  sub- 
sequent limitation  over  in  the  event  of  the  first  devisee  dying  under 
age  and  without  issue,  the  gifts  are  not  repugnant  to  each  other  and 
the  latter  is  a  valid  executory  gift."  (  Williami8  v.  Jones^  166  N.  Y. 
522.) 

Mr.  Roxbury  having  died  before  the  period  of  distribution  arrived, 
the  conditional  limitation  over  took  effect  and  his  administratrix 
acquired  no  right  to  the  share  of  the  residuary  estate  bequeathed  to 
him.  The  right  to  one-seventh  of  the  residuary  estate  which  had 
vested  upon  the  death  of  the  testator  was  divested  by  the  happening 
of  the  contingency  provided  for. 

So  much  of  the  decree  of  the  surrogate  as  is  appealed  from  must 
be  reversed,  with  costs  to  the  appellants  payable  out  of  the  estate, 
anrl  the  proceeding  remitted  to  the  surrogate  for  action  in  accordance 
with  the  views  herein  expressed. 

O'Brien,  P.  J.,  Inoraham  and  McLaughlin,  JJ.,  concurred; 
Houghton,  J.,  dissented. 

Houghton,  J.  (dissenting) : 

Charles  W.  Roxbury  having  survived  the  testator,  I  think  he  had 
a  vested  interest  in  such  of  the  residuary  estate  as  existed  at  the 
time  of  his  own  death,  and  that  the  decree  of  the  surrogate  was 
right  and  should  be  affirmed. 

The  intention  of  the  testator  seems  quite  plain.  After  the  pay- 
ment from  his  estate  of  the  specific  legacies  which  he  had  given, 
and  taking  out  the  provision  for  his  monument,  he  must  be  pre- 
sumed to  have  realized  that  a  large  residuum,  consisting  of  more  than 
half  of  his  estate,  would  be  left.  The  annuities  or  annual  payments 
provided  were  not  to  be  made  from  income  for  they  were  expressly 
stated  by  the  testator  in  his  codicil  to  be  legacies  payable  in  ten 
annual  installments.  It  was,  therefore,  incumbent  upon  the  execu- 
tors to  set  apart  $43,500  to  meet  these  annual  payments  of  $4,350 
as  they  fell  due  each  year  for  a  period  of  ten  years.  This  sum  could 
not  be  permanently  invested,  because  it  was  necessary  to  pay  out 
one-tenth  part  of  it  annually.     The  testator  undoubtedly  assumed 
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tliat  his  executors  might  be  able  in  the  prudent  management  of  the 
estate  to  realize  some  income  from  it.  A  small  rate  of  interest 
coftld  be  had  by  depositing  it  in  some  trust  company  or  like  institu- 
tion, and  it  would  be  their  duty  so  to  do.  The  amount  of  interest 
whicli  might  be  realized  from  this  fund  could  not  be  finally  deter- 
mined until  the  period  of  ten  years  had  elapsed.  Nor  could  the 
executors  finally  account  until  the  end  of  that  time,  unless  all  those 
whose  legacies  were  payable  in  ten  annual  installments  should  sooner 
die,  which  it  is  not  to  be  presumed  the  testator  contemplated. 

The  26th  clause  begins  with  the  words,  "  All  the  rest,  residue 
and  remainder  of  my  property,"  which  is  quite  comprehensive 
enough  to  take  in  all  property  not  otherwise  disposed  of.  But  the 
testator  desired  to  specify  particularly  that  there  was  another 
residue  which  might  accrue  after  hi^  death^  to  wit,  the  interest 
which  might  be  received  on  the  $43,500,  and  so  he  uses  the  words, 
^'  and  the  interest  which  may  be  received  from  the  sums  set  apart 
to  pay  the  legacies  hereinbefore  devised,"  meaning,  of  course,  the 
legacies  which  were  payable  in  ten  annual  installments.  This  was 
an  artificial  residuum  as  distinguished  from  the  general  residue  of 
his  estate,  and  it  seems  to  me  that  he  had  this  artificial  residuum 
only  in  mind  when  he  provided  that  in  case  of  the  death  of  any  of 
his  named  residuary  legatees  "  before  the  whcle  of  my  estate  shall 
be  divided,  then  I  direct  the  said  residuary  to  be  divided  among 
the  survivors  only  share  and  share  alike." 

The  words  last  quoted  are  those  which  raise  the  ambiguity  with 
respect  to  the  residuary  clause.  By  apt  and  comprehensive  words 
previously  used  the  testator  gave  all  the  remainder  of  his  estate  to 
named  residuary  legatees  share  and  share  alike.  This  absolute  gift 
should  not  be  cut  down  to  one  dependent  upon  survivorship  to  a 
time  when  the  estate  should  be  finally  settled,  unless  the  language 
used  compels  such  construction.  The  ambiguous  language  can  well 
lay  hold  of,  and  apply  to,  the  artificial  residuum  arising  from  interest 
on  the  fund  held  to  pay  the  installment  legacies,  and  I  think  it 
should  be  confined  to  that  and  not  be  held  to  apply  to  the  general 
residuary  estate,  thus  avoiding  repugnancy  and  the  cutting  down  of 
the  superior  estate  previously  given.  Nor  is  it  doing  any  violence 
to  the  language  so  to  do.  The  words  "  before  the  whole  of  my 
estate  shall  be  divided  "  imply  that  a  division  of  a  part,  to  wit,  the 
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general  residaum,  had  been  previously  made.  The  words  "the 
said  residuary  "  may  well  be  said  to  apply  in  the  mind  of  the  tes- 
tator to  something  other  than  all  the  "rest,  residue  and  remainder" 
of  his  estate,  and  to  apply  to  the  uncertain  and  comparatively  small 
snm  of  money  which  should  be  accumulated  from  the  moneys  held 
to  pay  the  installment  legacies,  which  amount,  insignificant  in  com- 
parison with  the  general  residue  of  the  estate,  he  desired  should  be 
distributed  amongst  those  residuary  legatees  who  should  be  living 
at  the  time  the  amount  was  finally  ascertained  and  the  last  and  final 
accounting  had. 

This  view  is  strengthened  by  reference  to  the  body  of  the  wilL 
The  testator  had  no  children,  but  he  did  have  a  wife.  He  gave  her 
the  house  and  its  furnishings  and  $5,000  only  in  money,  but  no 
annuity  or  legacy  payable  in  installments.  He  was  not  as  liberal 
with  her  as  he  was  with  his  sister  Mary,  for  he  gave  her  $5,000 
and  $1,000  a  year  for  ten  years.  The  testator  must  have  known 
that  estates  are  liable  to  be  involved  in  litigation,  and  that  a 
final  accounting  by  executors  and  a  distribution  of  funds  is  uncer- 
tain in  time  and  maybe  long  postponed.  Strictly  speaking,  the 
whole  of  the  estate,  under  the  provisions  of  the  will,  could  not 
1)0  divided  until  ten  years  had  elapsed.  To  my  mind  it  seems  to  be 
doing  great  violence  to  the  apparent  intention  of  the  testator  to  say 
tliat  he  meant  that  his  wife,  for  whom  he  had  made  so  meagre  a 
provision,  should  have  nothing  during  a  possibly  prolonged  admin- 
istration of  the  estate,  to  maintain  herself  and  the  home  he  had 
devised  to  her,  and  no  right  to  any  part  of  his  residuary  estate  unless 
she  survived  a  final  division  and  distribution  by  his  executors.  Man- 
ifestly he  was  also  solicitous  for  the  welfare  of  his  sisters  and 
those  of  his  nephews  and  nieces  who  were  mentioned  in  his  will. 
He  could  not  have  intended  that,  although  they  survived  him,  their 
right  to  any  part  of  his  estate  should  be  postponed  to  any  such 
indefinite  and  possibly  distant  period  as  the  time  when  "  the  whole 
of  my  estate  shall  be  divided." 

The  law  favors  the  vesting  of  estates ;  and  limitations  over,  and 
vesting  subject  to  be  divested,  and  postponing  enjoyment  of  prop- 
erty, will  not  be  imputed  to  a  testator  if  it  can  be  avoided.  It  is 
only  where  the  testator  has  unequivocally  expressed  his  intention  to 
create  these  artificial  estates  that  the  courts  will  adjudge  them  to 


Digitized  by 


Google 


600  People  v.  Dolan. 


First  Department,  March,  1906..  [Vol.  111. 

exist.  It  quite  frequently  happens  that  autliorities  are  of  little  aid 
in  construing  a  will,  but  it  would  appear  that  the  principles  laid 
down  in  Manice  v.  Manice  (43  N.  Y.  303)  and  Shangle  v.  HaUoch 
(6  App.  Div.  55)  were  quite  applicable  to  the  language  found  in 
the  will  under  consideration. 

The  interpretation  put  upon  the  will  by  the  prevailing  opinion 
seems  to  rae  at  variance  not  only  with  the  intention  of  the  testator, 
but  with  the  language  which  he  used,  and  I,  therefore,  dissent  from 
a  reversal  of  the  decree  and  vote  for  its  affirmance. 

Decree  reversed,  with  costs  to  appellant  payable  out  of  estate, 
and  proceedings  remitted  to  surrogate.     Order  filed. 


The  Pkoplb  of  the  State  of  New  York,  Respondent,  v.  Jaxbs  F. 
Dolan,  Appellant. 

First  Department,  March  9,  1906. 

Crime — uttering  forged  note  —  knowledge  of  defendant  —  evidence  — 
error  in  excluding  communications  made  to  defendant  as  to  general 
character  of  note — when  error  to  admit  evidence  of  other  unrelated 
forgeries. 

When  upon  the  trial  of  an  indictment  containing  two  counts,  first,  for  forging  a 
note,  and,  second,  for  uttering  said  forged  note,  the  first  count  is  withdrawn, 
the  knowledge  of  the  defendant  that  the  note  was  forged  becomes  an  issue, 
and  it  is  reversible  error  to  exclude  evidence  of  communicatioas  made  to  the 
defendant  by  any  person  respecting  the  validity  of  the  note,  and  whether  or 
not  it  was  made  by  the  drawer  or  by  his  authority,  or  that  it  was  genuine  and 
not  forged.  Such  communications  bear  directly  upon  the  question  as  to 
whether  the  defendant  knew  that  the  note  was  forged  when  he  uttered  it. 

The  evidence  of  such  communicatioDS  to  defendant  should  not  be  restricted  to 
those  made  to  him  before  or  at  the  time  that  he  uttered  the  note  when  he  claims 
to  have  first  learned  of  the  forgery  when  it  was  protested  for  non-payment, 
and  it  is  error  to  exclude  such  communications  made  after  that  time. 

While  evidence  of  other  forgeries  so  related  to  the  transaction  in  question  as  to 
show  a  common  motive  or  intent  may  be  admissible  on  the  question  of  motive 
or  knowledge  that  said  note  was  forged,  it  is  reversible  error  to  admit  evidence 
of  other  independent  forgeries  which  are  not  so  related  to  the  forgery  hi 
question  as  to  throw  light  upon  the  defendant's  knowledge  thereof. 

IvoBAHAM  and  McLaughlix,  JJ.,  dissepted,  with  opinion. 
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Appeal  by  the  defendant,  James  F.  Dolan,  from  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  and  for  the  city  and 
county  of  New  York  in  favor  of  the  plaintiff,  rendered  on  the  19th 
day  of  May,  1904,  convicting  the  defendant  of  the  crime  of  forgery 
in  the  second  degree. 

Alfred  li.  Page^  for  the  appellant. 
Robert  C,  Taylor^  for  the  respondent. 

Houghton,  J. : 

The  general  facts  are  fully  stated  in  the  opinion  of  Mr.  Justice 
Inoraham  and  further  statement  of  them  is  unnecessary. 

I  think  the  judgment  of  conviction  should  be  reversed  because  of 
errors  committed  upon  the  trial. 

The  charge  that  the  defendant  forged  the  note  in  question  was 
withdrawn,  and  he  was  tried  for  the  crime  of  uttering  it.  This 
issue,  of  course,  involved  his  knowledge  that  the  note  was  forged 
when  he  procured  its  discount  at  the  bank.  The  only  proof  that  the 
note  was  forged  was  by  Cockerill  who  testiMed  that  he  did  not  sign  it. 
Miss  Fitzpatrick  had  general  charge  of  defendant's  office  and  took 
the  note  in  question  to  the  bank  with  the  money  to  pay  the  discount, 
informing  the  bank  that  the  defendant  would  call  later  and  indorse 
it.  The  cashier  of  the  bank  testified  that  the  defendant  called  that 
same  day  and  indoi'sed  this  note  with  others.  The  defendant  says 
that  he  was  not  in  the  city  on  that  day  and  produces  evidence  of 
other  witnesses  to  corroborate  him  m  that  respect,  and  that  he 
called  several  days  later  and  made  the  indorsements.  All  these  cir- 
cumstances with  respect  to  delivery  of  the  note  to  the  bank  and  the 
indorsement  of  it  by  the  defendant  show  good  reason  for  the 
People  abandoning  the  charge  of  forgery  made  against  the  defend- 
ant and  confining  the  issue  to  that  of  uttering  a  forged  instrument. 
Whatever  was  communicated  to  the  defendant  by  any  person  with 
respect  to  the  validity  of  the  note,  and  as  to  whether  or  not  it  was 
in  fact  made  by  Cockerill,  or  by  his  authority,  or  that  it  was  a  valid 
instrument,  or  that  it  was  a  genuine  note  and  not  forged,  was  of 
course  most  pertinent  upon  the  question  of  defendant's  knowledge 
that  it  was  a  forged  instrument  and  upon  his  intent  in  uttering  it. 
While  the  defendant  was  testifying  in  his  own  behalf  certain  questions 
were  asked  him  with  respect  to  what  he  had  learned  in  regard  to  the 
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note  and  its  execution  when  it  had  become  due,  and  at  the  time  its 
validity  was*  called  in  question,  and  what  Miss  Fitzpatrick  told  him 
in  respect  to  it,  and  whether  or  not  she  told  him  that  she  herself 
had  signed  "  Tho.  Cockerill  &  Son  *'  to  the  note.  The  defendant  had 
already  testified  that  he  knew  nothing  of  the  forgery  of  the  note,  or 
that  it  had  been  made  by  Miss  Fitzpatrick  or  any  other  person  aside 
from  Cockerill  at  the  time  it  was  delivered  to  the  bank,  or  when  he 
indorsed  it,  and  had  no  such  knowledge  until  its  validity  was  ques- 
tioned on  its  presentation  for  payment.  If  he  then,  for  the  first 
time,  learned  that  the  note  was  in  fact  a  forgery,  he  certainly  had  a 
right  to  prove  that  fact,  for  it  tended  to  prove  that  at  the  time  he 
uttered  the  note  he  had  no  knowledge  that  it  was  forged,  and,  there- 
fore, no  intent  to  defraud  the  bank  by-  uttering  it.  He  was  not 
confined  to  the  bare  statement  that  he  then  learned  the  fact  for  the 
first  time,  but  could  prove  how  that  knowledge  came  to  him.  It 
seems  to  me  to  be  evading  the  question  to  say  that  such  evidence 
would  be  competent  if  it  related  to  the  time  of  his  indorsement  and 
uttering  of  the  notes,  but  incompetent  because  the  knowledge  was 
acquired  at  a  subsequent  time.  The  contrary  follows,  for  if  he  had 
been  informed  by  Miss  Fitzpatrick  before  he  indorsed  and  uttered 
the  note  that  she  had  forged  it,  then  he  had  knowledge  of  its  forg- 
ery, and  was  provnig  himself  guilty  of  the  crime  of  which  he  was 
charged.  The  questions  propounded,  answers  to  which  were 
excluded  by  the  court,  were  not  as  sharp  and  pointed  as  they  might 
have  been,  but  I  think  the  testimony  sought  to  be  elicited  tended  to 
prove  that,  at  the  time  the  irregularity  of  the  note  was  discovered, 
the  defendant  then  entered  upon  an  inquiry  as  to  how  it  came  to  be 
made  and  who  forged  it.  He  had  a  right  to  show  to  the  jury  that 
then  was  the  time  he  fii-st  learned  that  the  note  was  forged.  If  the 
jury  believed  his  story  in  this  respect,  then,  of  course,  he  was  not 
guilty  of  the  crime  for  which  he  was  being  tried,  because  he  did  not 
utter  the  forged  paper,  knowing  at  the  time  he  uttered  it  that  it 
was  forged.  His  knowledge  and  intent  was  the  only  issue  to  be 
considered,  because  the  People  had  abandoned  the  charge  that  the 
note  was  forged  by  him.  On  this  issue  the  defendant  had  the  right 
to  prove  any  facts  pertinent  to  the  questions  involved,  and  wliich 
tended  to  put  an  innocent  aspect  upon  his  own  acts.  {Donahue  v. 
People,  56  N.  Y.  208,,  213 ;,  People  v..  GardmryU^  id..  119,,  131.) 
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I  am  also  inclined  to  the  opinion  that  the  People  were  permitted 
to  go  too  far  in  proving  the  forging  and  uttering  of  other  notes  in 
addition  to  the  series  of  Cockerill  notes.  These  were  notes  nego- 
tiated, not  with  the  bank  which  discounted  the  Cockerill  note,  but 
with  other  banks  and  individuals,  and  which  were  all  paid  in  due 
course.  The  most  of  them,  if  not  all,  were  subsequent  to  the  dis- 
count of  the  original  Cockerill  note  on  the  13th  of  May,  1897. 
They,  therefore,  had  no  bearing  with  respect  to  the  financial  embar- 
rassment of  the  defendant,  which  would  induce  him  to  forge  or 
utter  the  Cockerill  note  to  obtain  funds  to  redeem  any  other  forged 
paper.  It  was  competent  to  show  that  the  original  Cockerill  note 
was  forged,  and  that  it  was  renewed  with  forged  paper.  The  other 
notes,  however,  were  mere  bald  independent  forgeries,  if  forgeries 
at  all.  Besides,  proof  as  to  the  forgery  of  many  of  them  was 
permitted  without  producing  the  note  itself. 

I  am  aware  that  the  issue  of  knowledge  that  an  instrument  is 
forged,  and  intent  to  defraud  in  uttering  it,  is  a  very  broad  one,  and 
that  many  crimes  might  go  unpunished  if  the  People  were  not  per- 
mitted to  prove  that  a  person  charged  with  a  particular  crime  was 
engaged  in  a  general  scheme  to  defraud  by  similar  means.  In  the 
present  case,  however,  the  simple  issue  was  whether  the  defendant 
knew  that  the  note  dated  October  13,  1897,  delivered  to  the  bank 
by  another  person  for  his  benefit  was  a  forged  instrument.  It  is 
diflBcult  to  see  how  the  fact  that  the  Stuart  and  Gallagher  notes 
were  forgeries  would  throw  any  light  on  that  question.  The  rule 
with  respect  to  independent  crimes  is  summed  up  by  Earl,  J.,  in 
Pecple  V.  Shtdman  (80  K  Y.  373,  376)  as  follows  :  "  But  there  is 
one  general  rule  which  must  apply  to  all  such  cases ;  there  must  be 
in  the  transactions  thus  sought  to  be  proved  some  relation  to  or  con- 
nection with  the  main  transaction.  That  is,  they  must  show  a 
common  motive  or  intent  running  through  all  the  transactions,  or 
they  must  be  such  as  in  their  nature  to  show  guilty  knowledge  at 
the  time  of  the  main  transaction,  and  if  they  possess  these  charac- 
teristics then  it  matters  not  whether  they  were  before  or  after,  or 
near  to  or  remote  from  the  main  transaction."  This  is  one  of  the 
cases  cited  as  authority  for  the  rule  laid  down  in  People  v.  ^ver- 
ha/rdt  (104  N.  Y.  591).  It  would  seem  that  the  issue  involved  in 
the  present  case  was  very  like  the   issue  in  People   v.    Weaver 
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(177  N.  Y.  4:34).  There  the  single  issue  raised  by  the  defendant 
was  that  there  was  no  intent  on  her  part  to  defraad  and  that  she 
acted  in  good  faith  and  in  the  Iionest  belief  that  she  had  a  right  to 
indorse  another's  name  on  the  instrument  which  she  was  indicted 
for  forging  and  uttering.  Testimony  that  she  had  forged  other 
instruments  was  held  to  have  been  improperly  received.  Ordi- 
narily, forgery  is  proved  by  showing  that  the  person  charged  wrote 
the  instrument  or  the  signature.  In  the  Weaver  case  the  defendant 
did  not  deny  writing  the  name,  but  did  deny  that  she  wrote  it  with- 
out authority  or  with  the  intent  to  deceive  or  defraud.  In  the 
present  case  the  issue  was  not  that  the  defendant  actually  forged 
the  instrument,  but  whether  or  not  he  knew  it  was  forged  and 
intended  to  defraud  by  uttering  it.  There  was  no  more  reason  for 
saying  that  proof  of  other  independent  forgeries  by  him  threw  liglit 
upon  his  knowledge  as  to  whether  the  note  in  question  was  actually 
forged  than  there  was  in  the  Weaver  case  for  saying  that  other  for- 
geries threw  light  upon  the  question  as  to  whether  the  defendant  in 
good  faith  believed  she  had  the  right  to  indorse  the  note  with 
another's  name. 

The  defendant  may  be  guilty  of  the  crime  charged,  but  that  is  no 
reason  why  his  trial  should  not  be  conducted  in  accordance  with  the 
proper  rules  of  law  or  why  he  should  be  loaded  down  with  a  mass 
of  immaterial  evidence  which  could  but  prejudice  him  in  the  minds 
of  the  jury. 

Other  errors  are  urged,  but  inasmuch  as  we  deem  those  consid- 
ered sufficient  to  call  for  a  new  trial,  it  is  unnecessary  to  consider 
them. 

For  the  foregoing  reasons  I  think  the  judgment  of  conviction 
should  be  reversed  and  a  new  trial  granted. 

O'BsiEN,  P.  J.,  and  Laughlin,  J.,  concurred ;  Ikoraham  and 
MoLadghun,  JJ.,  dissented. 

Ingraham,  J.  (dissenting) : 

The  defendant  was  convicted  under  the  second  count  of  an  indict- 
ment which  charged  that  he  "  \^ith  intent  to  defraud,  did  feloniously 
utter,  dispose  of  and  put  off  as  true  "  a  certain  forged  note  set  out 
in  the  indictment. 


Digitized  by 


Google 


People  v.  Dolak.  605 


App.  Div.]  First  Department,  March,  1906. 


The  defendant  carried  on  business  as  a  stonecutter  and  had  an 
account  in  the  Twelfth  Ward  Bank  in  the  city  of  New  York. 
From  May  to  October,  1897,  he  had  a  large  number  of  notes  dis- 
counted by  the  bank.  The  defendant  having  a  contract  for  build- 
ing a  courthouse  in  Rensselaer  county  and  other  contracts,  the 
Twelfth  Ward  Bank  made  advances  from  time  to  time  to  enable 
him  to  carry  on  his  operations.  He  had  assigned  to  the  bank  the 
money  he  was  to  receive  for  building  the  courthouse  as  security  for 
the  advances  made,  the  defendant  testifying  that  the  course  of  deal- 
ing between  himself  and  the  bank  was  that  he  would  take  his  own 
notes  to  the  bank  and  leave  them  with  it  as  security  for  advances ; 
that  the  defendant  made  his  notes  payable  to  the  order  of  himself, 
and  the  bank  advanced  to  him  money  for  his  payrolls,  the  defend- 
ant receiving  back  the  notes  when  the  bank  received  payments 
under  the  Rensselaer  courthouse  contract;  that  he  also  gave  to  the 
bank  notes  of  other  people  payable  to  his  order.  The  cashier  of 
the  Twelfth  Ward  Bank  testified  that  the  first  time  he  saw  the 
forged  note  in  question  was  on  October  13,  1897,  when  the  defend- 
ant indorsed  it  in  his  presence ;  that  this  note  was  date4  October 
13,  1897,  purported  to  be  made  by  Thomas  Cockerill  &  Son,  pay- 
able to  the  order  of  the  defendant  in  thirty  days  at  the  West  Side 
Bank,  and  was  indorsed  by  the  defendant.  It  appeared  that  on  May 
thirteenth  or  fourteenth  of  the  same  year  the  defendant  presented 
V  ^  the  bank  a  note  which  purported  to  be  signed  by  Thomas  Cock- 
erill &  Son  for  $2,500. ;  that  the  defendant  then  said  that  he  was 
doing  work  for  Mr.  Cockerill  and  that  he  would  like  to  get  the 
money  on  the  note  then  presented  ;  that  the  note  was  discounted 
for  the  defendant  and  became  due  on  August  13,  1897 ;  that  on 
that  day  the  defendant  came  to  the  bank,  brought  with  him  a  note 
for  $2,000,  dated  August  13,  1897,  payable  two  months  after  date, 
and  which  purported  to  have  been  made  by  the  same  firm,  and  $521 
in  cash ;  that  $500  was  paid  on  account  of  the  note  for  $2,500 ;  the 
note  for  $2,000  was  discounted,  the  $21  paying  the  discount ;  that 
on  October  13, 1897,  a  Miss  Fitzpatrick,  an  employee  of  the  defend- 
ant, brought  the  note  in  question  to  the  bank ;  there  was  attached 
to  it  a  ten-dollar  bill  for  the  discount ;  that  she  presented  it  to  the 
bank  and  said  that  the  defendant  could  call  later  in  the  day  and 
indorse  it,  and  that  the  defendant  called  later  on  the  same  day  and 
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said  to  the  cashier  that  a  note  had  been  brought  there  bj  Miss 
Fitzpatrick  for  liim  to  indorse,  and  the  witness  gave  the  defendant 
the  note,  who  then  indorsed  it,  and  the  note  was  discounted  for  the 
defendant,  the  proceeds  being  applied  to  the  note  of  August 
thirteenth. 

It  being  conceded  that  the  note  in  question  was  forged,  the  rines- 
tion  presented  is  whether  the  defendant  uttered  it,  knowing  that  it 
had  been  forged.  There  was  no  evidence  in  the  case  to  show  who 
actually  forged  the  note  in  question.  I  think  the  evidence  was 
amply  sufficient  to  justify  a  conviction  under  the  indictment.  The 
defendant,  however,  claims  that  it  was  error  to  admit  in  evidence 
transactions  relating  to  two  notes  purporting  to  have  been  made  by 
James  Stewart  &  Co.,  one  indorsed  by  the  defendant,  and  which  he 
induced  Isaac  A.  Hopper  to  have  discounted  for  him,  and  the  other 
purporting  to  be  made  by  the  same  makers,  upon  which  he  obtained 
a  loan  from  Mr.  John  Hopper.  This  testimony,  in  feubstance,  was 
that  on  the  29th  day  of  July,  1897,  the  defendant  called  upon  Isaac 
Hopper  and  asked  him  if  he  could  get  a  note  discounted ;  that  he 
then  produced  a  note  of  James  Stewart  &  Co.  for  $3,200  at  ninety 
days ;  that  this  note  was  made  to  the  order  of  the  defendant ;  that 
the  defendant  indorsed  it  and  delivered  it  to  Hopper,  who  took  it 
to  the  Twenty-third  Ward  Bank,  indorsed  it  and  procured  its  dis- 
count by  that  bank,  and  turned  the  proceeds  over  to  the  defendant; 
that  on  August  9,  1897,  the  defendant  came  to  John  Hopper,  a 
brother  of  Isaac  A.  Hopper,  with  a  note  for. $3,200  purporting  to 
be  signed  by  James  Stewart  &  Co.  This  note  was  dated  July  27, 
1897,  and  was  payable  to  the  order  of  the  defendant  three  months 
after  date.  The  defendant  asked  John  Hopper  to  make  him  a  loan 
upon  that  note,  whereupon  Hopper  gave  him  $2,800,  the  note  of 
Stewart  &  Co.  being  left  with  Hopper  as  security.  There  was 
then  testimony  that  the  note  for  $3,200  which  Isaac  A.  Hopper  had 
procured  the  Twenty-third  Ward  Bank  to  discount  had  been  sent 
to  BuflEalo  for  collection,  when  notice  had  been  given  to  the  bank 
that  there  was  some  irregularity  with  the  signature,  but  that  on 
October  23,  1897,  the  note  was  paid  in  New  York  to  the  Twenty- 
third  Ward  Bank,  and  that  bank  then  ordered  the  note  returned 
from  Buffalo.  What  subsequently  became  of  the  note  does  not 
appear.     When  the  note  for  $3,200  given  to  John   Hopper  on 
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Angnst  ninth  came  due,  the  defendant  went  to  John  Hopper,  gave 
him  a  check  for  the  amoant  that  Hopper  had  loaned,  and  received 
back  the  Stewart  note.  On  the  following  morning  (October  nine- 
teenth) the  defendant  again  saw  John  Hopper  and  told  him  that 
the  check  was  not  good ;  that  the  note  was  a  forgery  and  that  there 
was  no  use  in  presenting  the  check,  as  the  defendant  liad  not  the 
money  to  meet  it.'  At  that  time  the  defendant  said  that  if  Hopper 
told  anybody  about  the  note  being  a  forgery,  his  family  would  be 
disgraced  and  he  felt  like  jumping  oflf  the  dock.  He  (defendant) 
said  that  he  had  to  do  it ;  that  he  was  in  close  quarters  and  needed 
the  money  very  bad  ;  that  he  had  a  note  for  $3,200  that  Mr.  Isaac  A. 
Hopper  had  indorsed  and  had  discounted  at  the  Twenty-third  Ward 
Bank,  whereupon  Hopper  gave  him  a  check  for  $3,200  to  meet  the 
note  in  the  bank,  the  discount  of  which  had  been  procured  by  Isaac 
A.  Hopper.  This  evidence  was  all  ohjected  to  by  the  defendant, 
the  objection  was  overruled,  and  the  defendant  excepted. 

In  considering  the  admissibility  of  this  evidence,  we  must  keep  in 
mind  that  the  question  for  the  jury  to  determine  was  whether,  when 
the  defendant  presented  this  note  for  discount  at  the  Twelfth  Ward 
Bank  he  knew  that  it  was  forged.  That  his  employee  presented 
the  note  for  discount,  that  he  indorsed  it,  that  it  was  discounted  by 
the  bank  for  him,  that  he  received  the  proceeds  and  that  the  note 
was  forged,  is  all  conceded.  Irrespective  of  this  evidence  as  to  the 
Stewart  notes,  the  evidence  was  amply  sufficient  to  justify  the  jury 
in  finding  that  the  defendant  knew  the  note  in  question  was 
forged.  This  was  the  third  note  of  the  same  makers  that  had  been 
discounted  by  the  defendant  at  this  bank  which  was  forged.  The 
first  fofged  note  was  presented  by  the  defendant  for  discount  on  May 
13  or  14,  1897,  and  was  for  $2,500.  When  that  note  came  due  the 
defendant  took  a  note  for  $2,000  to  the  bank  purporting  to  have 
been  made  by  the  same  makers,  which  was  also  forged,  and  obtained 
its  discount,  the  proceeds  being  applied  to  take  up  the  first  forged 
note.  When  the  second  forged  note  came  due,  the  defendant  pre- 
sented another  forged  note  of  the  same  maker,  which  is  the  note  in 
qnestion,  procured  its  discount  and  with  it  took  up  the  second  forged 
note.  Assuming  that  it  may  have  been  possible  that  the  defendant 
had  been  deceived  as  to  one  note,  as  there  is  no  claim  that  either  of 
these  notes  was  obtained  from  the  makers  and  that  the  forgery 
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must  have  been  committed  by  somebody  connected  with  the  defend- 
ant and  solely  for  his  benefit,  it  is  improbable  that  all  three  notes 
could  have  been  forged,  discounted  by  the  bank  for  the  defendant, 
and  provision  made  for  their  payment  without  presenting  them  to 
the  makers,  without  a  knowledge  of  the  defendant  as  to  their  char- 
acter. That  he  had  extended  his  operations  so  as  to  procure  the 
discount  of  notes  of  other  persons  which  were  forged,  and  his  admis- 
sion to  those  whom  he  had  defrauded  of  the  forgery  of  the  notes, 
was  undoubtedly  important  evidence  in  the  minds  of  the  jury  of  his 
guilty  knowledge  as  to  the  note  in  question. 

The  rule  that  upon  the  trial  of  an  indictment  charging  a  specific 
crime  evidence  of  other  crimes  is  not  admissible,  has  been  recog- 
nized as  one  of  the  most  beneficent  rules  of  the  common  law  pre- 
venting tlie  conviction  of  a  defendant  because  of  his  bad  character 
or  because  he  had  been  guilty  of  crimes  other  than  the  crime  for 
which  he  was  being  tried ;  but  it  has  always  been  recognized  that 
the  mere  fact  that  evidence  would  tend  to  prove  the  commission  of 
another  crime  does  not  make  it  incompetent  if  it  bears  directly  upon 
the  guilt  of  the  defendant  of  the  crime  for  which  he  is  being  tried. 
The  question  always  is  whetlier  the  facts  sought  to  be  proved  bear 
upon  the  guilt  or  innocence  of  the  defendant  of  the  crime  for  which 
he  is  being  tried.  Tliis  question  is  discussed  in  People  v.  Molineux 
(168  N.  Y.  264).  In  that  case  the  defendant  was  convicted  of  kill- 
.ing  one  Katharine  J.  Adams,  and  the  question  presented  to  the 
court  was  whether  an  attempt  to  kill  one  Barnet  by  the  same  means 
which  were  employed  in  the  death  of  Mrs.  Adams  was  competent 
for  the  purpose  of  proving  his  guilt  of  the  crime  of  killing  Mrs. 
Adams  as  charged  in  the  indictment.  The  court  recognizes  the  rule 
that  it  is  not  permitted  to  show  the  defendant's  former  character,  or 
to  prove  his  guilt  of  other  crimes  merely  for* the  purpose  of  raising 
a  presumption  that  he  who  would  commit  them  would  be  more  apt 
to  commit  the  crime  in  question.  The  exceptions  to  this  rule  are 
then  referred  to,  the  court  saying :  "  The  exceptions  to  the  rule  can- 
not be  stated  with  categorical  precision.  Generally  speaking,  evi- 
dence of  other  crimes  is  competent  to  prove  the  specific  crime 
charged  when  it  tends  to  establish  (1)  motive ;  (2)  intent ;  (3)  the 
absence  of  mistake  or  accident ;  (4)  a  common  scheme  or  plan  embrac- 
ing the  commission  of  two  or  more  crimes  so  related  to  each  other 
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that  proof  of  one  tends  to  establish  the  others ;  (5)  the^  identity  of 
the  person  charged  with  the  commission  of  the  crime  on  trial." 
This  does  not  pnrport  to  be  a  complete  statement  of  cases  in  which 
evidence  of  a  crime  other  than  that  charged  in  the  indictment. is 
competent,  but  it  seems  to  me  it  would  be  more  correct  to  say  that 
evidence  of  a  crime  other  than  that  charged  in  the  indictment  is 
never  competent  where  it  is  oflEered  solely  to  establish  the  bad  charac- 
ter of  the  defendant  or  the  commission  of  other  crime.  The  evi- 
dence is  competent  when  it  tends  to  convict  the  defendant  of  the 
crime  for  which  he  is  being  tried.  If  it  is  competent  upon  that 
issae  then  the  mere  fact  that  it  tends  to  show  that  the  defendant 
is  ^nilty  of  another  crime  does  not  make  it  incompetent.  If  not 
competent  evidence  as  fairly  tending  to  convict  the  defendant 
of  the  crime  charged  in  the  indictment,  it  is  not  competent. 

In  People  v.  Everhardt  (104  N.  Y.  591)  the  competency  of  such 
evidence  when  the  question  is  of  the  defendant's  knowledge  of  the 
character  of  the  forged  instrument  which  he  was  charged  with  utter- 
ing was  directly  passed  upon.  Judge  Earl,  in  delivering  the 
opinion  of  the  court  in  that  case,  said  :  "  Upon  the  trial,  the  people 
were  allowed  to  prove  against  the  objection  of  the  defendant,  the 
uttering  of  other  forged  checks  by  him  upon  other  occasions.  In 
this  there  was  no  error.  The  defendant  by  his  plea  of  not  guilty 
had  put  in  issue  everything  which  it  was  incumbent  upon  the  peo- 
ple to  prove.  They  had  no  direct  or  positive  evidence  that  he  per- 
sonally forged  the  check  which  he  uttered,  and  it  was  open  for  him 
to  show  that  at  the  time  he  uttered  it  he  had  no  knowledge  that  it 
was  forged,  and  was  therefore  innocent  of  crime ;  and  for  the  pur- 
pose of  showing  the  prisoner's  guilty  knowledge  in  such  cases  it  has 
always  been  held  competent  to  prove  other  fofgeries.  *  *  * 
Such  proof  is  not  received  for  the  purpose  of  showing  other  crimes 
than  that  charged  in  the  indictment,  but  for  the  purpose  of  showing 
the  guilty  knowledge  and  intent  which  are  elements  of  the  crime 
charged,  and  it  can  be  considered  by  the  jury  only  for  that  purpose. 
Although  the  evidence  of  Gaylord,  corroborated  as  it  was,  as  to  the 
guilty  knowledge  of  the  defendant,  was  quite  clear  and  convincing, 
yet  the  people  were  not  bound  to  rest  upon  a  prima  facie  case,  but 
had  the  right  to  confirm  that  evidence  by  the  proof  as  to  the  utter- 
App.  Div,—  Vol,  CXI.        39 
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ing  of  other  forged  checks.''  In  that  cafie,  as  in  the  case  now  before 
ns^  the  evidence  was  introduced  to  show  knowledge  of  the  defendant 
that  the  note  that  he  procured  to  be  discounted  was  f  oi^d ;  it  seems 
to  me  to  be  controlling  authority  that  evidence  that  at  about  the 
same  time  the  defendant  had  uttered  other  forged  instmment0  of 
the  same  character  was  competent  evidence  upon  the  question  of 
guilty  knowledge. 

The  defendant,  however,  claims  that  this  case  has  been  overruled 
by  the  case  of  People  v.  Wea/oer  (177  N.  Y.  434).  The  facts  of 
that  case  are  discussed  in  the  opinion  of  Judge  O'Bbien,  but  his 
opinion  was  not  adopted  by  the  court,  the  majority  of  the  court 
stating :  ^^  As  the  facts  in  this  case  are  sufficiently  narrated  in  the 
opinions  of  Judges  O'Bbien  and  Wkbnbb,  we  think  it  necessary 
simply  to  state  the  various  questions  presented  by  this  appeal  and 
our  determination  of  the  same  without  comment  or  discussion ; " 
and  it  was  then  held  that  it  was  error  to  allow  a  witness  to  refer  to 
the  other  notes  alleged  to  be  forged  but  which  did  not  purport  to 
be  indorsed  by  Bavis.  The  issue  in  that  case,  however,  was  differ- 
ent from  that  presented  in  the  case  at  bar,  for  in  that  case  the 
defendant  admitted  forging  the  note  and  having  it  discounted,  but 
alleged  that  she  understood  that  she  had  authority  from  Davis 
whose  indorsement  she  forged.  As  to  whether  or  not  she  actually 
had  such  authority,  or  whether  she  honestly  and  in  good  faith 
believed  she  had,  was  an  entirely  different  question  from  that  pre- 
sented here,  namely,  whether  a  note  concededly  forged  was  pre 
sented  to  the  bank  without  knowledge  of  the  fact  that  it  was 
forged.  Whether  the  defendant  in  the  Wea/ver  case  had  or  had  not 
forged  other  notes  was  not  material  upon  the  question  as  to  whether 
she  actually  had  or  supposed  that  she  had  authority  to  sign  Davis' 
name  as  indorser  of  the  note ;  but  this  case  comes  within  the  prin- 
ciple'established  in  the  Everhardt  case,  where  the  question  of  guilty 
knowledge  was  presented,  and  I  think  that  evidence  that  the 
defendant,  about  the  same  time  that  he  uttered  the  forged  note,  for 
the  utterance  of  which  he  is  being  tried,  presented  and  procured  the 
discount  of  other  forged  instruments  which  he  admitted  he  knew 
were  forged  when  he  procured  their  discount,  was  competent.  In 
Judge  O'Brien's  opinion  in  the  Wea/oer  case  the  distinction  is  taken, 
for  there  he  says :  ^^  It  is  clear  that  upon  the  single  issue  raised  by  the 
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defendant,  namely,  that  there  was  no  intent  on  her  part  to  defraud, 
that  she  acted  in  good  faith  and  in  the  honest  belief  that  she  had  a 
right  to  do  what  she  did,  this  testimony  as  to  the  other  indorsements 
must  have  greatly  embarrassed  the  defendant  upon  the  trial  of  the 
only  issue  in  the  case,  and  must  have  tended  to  prejudice  and  mis- 
lead the  jury."  In  the  dissenting  opinion  of  Judge  Werner,  after 
citing  the  Everhardt  case,  he  says  :  "  Intent  is  a  state  of  mind,  and 
that  is  a  thing  not  provable  by  direct  evidence.  This  is  the  reason 
for  the  rule  that  in  all  cases  where  the  scienter  or  qibo  animo  is 
requisite  to  and  constitutes  a  necessary  and  essential  part  of  the  crime 
with  which  a  person  is  charged,  and  proof  of  guilty  knowledge  is 
indispensable  to  establish  his  guilt  in  regard  to  the  transaction  in 
question,  testimony  of  such  acts,  conduct  or  declarations  of  the 
accused  as  tend  to  establish  such  knowledge  or  intent  is  competent, 
notwithstanding  they  may  constitute  in  law  a  distinct  crime,"  and 
from  this  statement  of  the  rule,  as  I  understand  it,  there  was  no 
dissent.  I  do  not  think,  therefore,  that  it  was  error  to  admit  the 
transactions  in  relation  to  the  Stewart  notes. 

There  is  also  another  question  relied  upon  by  the  defendant 
which  related  to  the  exclusion  of  his  testimony  in  relation  to  the 
Cockerill  notes.  The  defendant  was  called  as  a  witness  on  his  own 
behalf.  He  stated  that  he  was  not  in  New  York  on  the  thirteenth 
day  of  October,  the  day  on  which  it  was  alleged  he  indorsed  the 
note  in  question  ;  that  he  was  in  Troy  on  October  eleventh,  stayed 
in  Troy  until  Wednesday,  thirteenth,  and  on  that  day  went  to  his 
quarry  and  stayed  there  until  the  fifteenth,  when  he  left  for  Boston, 
and  arrived  in  New  York  late  Saturday  evening,  October  sixteenth ; 
that  the  following  Monday  he  went  to  the  bank  and  indorsed  three 
notes  which  had  been  left  at  the  bank  for  discount  to  be  indorsed 
by  him  when  he  returned,  and  among  these  three  notes  was  the 
Cockerill  note  in  question  ;  that  he  first  knew  that  the  note  was  not 
what  it  purported  to  be  on  November  thirteenth,  wlien  it  became 
due  ;  that  he  knew  nothing  about  the  $2,500  note  purporting  to  be 
made  by  Cockerill  and  which  was  discounted  on  May  thirteenth  ; 
that  he  had  no  recollection  of  going  to  the  bank  on  the  thirteenth 
of  August  and  no  recollection  of  the  note  for  $2,000  which  was 
discounted  by  the  bank  on  that  day.  Upon  cross-examination  he 
etated  that  be  would  neither  deny  nor  affirm  that  he  indorsed  the 
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6ockerill  note  for  $2,500,  but  he  simply  had  no  recollection  of 
indorsing  or  discounting  it ;  that  when  he  indorsed  tho  Cockerill 
note  on  October  eighteenth  he  thought  that  his  office  had  received 
that  note  as  a  collection  and  that  it  had  been  placed  in  the  bank.for 
discount  —  that  some  one  in  his  employ  had  collected  the  note  as 
a  payment  on  account  of  money  due  from  Cockerill  to  him  and  had 
left  it  at  the  bank  to  be  discounted.  Upon  redirect  examination  he 
was  asked  whether  tlie  note  in  question  which  he  was  accused  of 
having  uttered  was  taken  to  the  bank  by  his  direction,  and  he 
said  :  "  The  note  was  taken  to  the  bank  by  my  direction."  Subse- 
quently he  corrected  that  and  said  that  he  did  not  know  anything 
about  the  Cockerill  note  being  taken  to  the  bank;  that  October 
eighteenth  was  the  first  time  he  knew  the  note  was  there ;  that  on 
November  thirteenth,  when  the  note  became  due,  he  was  informed 
by  the  president  of  the  bank  that  there  was  an  informality  about 
it  and  he  returned  to  his  office  and  had  a  conversation  with  Miss 
Fitzpatrick.  He  was  then  asked  about  his  interyiew  with  Miss 
Fitzpatrick,  with  the  president  of  the  bank,  and  with  Mr.  Cock- 
erill. These  questions  were  objected  to  and  excluded,  but  this 
evidence  was  all  incompetent.  It  would  have  been  quite  compe- 
tent to  prove  that  at  the  time  he  indorsed  the  note  in  question,  or 
j)rior  thereto,  he  had  any  conversation  with  Miss  Fitzpatrick,  or  the 
(defendant,  or  any  one,  as  to  the  character  of  notes  to  show  what 
knowledge  he  had  at  the  time  about  the  notes  when  they  were  dis- 
counted, but  conversations  with  these  people  a  month  aftewards, 
when  the  note  came  due,  had  no  relation  to  his  knowledge  on  the 
thirteenth  day  of  October,  when  it  was  shown  by  the  People's  testi- 
mony that  he  had  indorsed  the  note.  He  was  allowed  to  testify  as 
to  his  relations  to  this  note  and  the  otlier  notes  of  Cockerill  that 
were  discounted  for  him  by  the  Twelfth  Ward  Bank.  He  had  tes- 
tified that  he  had  no  knowledge  of  either  of  the  Cockerill  notes  dis- 
counted prior  to  the  one  in  question,  and  had  no  knowledge  of 
tills  note  until  October  eighteenth,  when  he  indorsed  it,  and  then 
supposed  it  was  a  collection  from  Cockerill  given  in  payment  of 
money  that  was  due  to  him.  He  also  testified  that  when  he  had 
this  interview  with  Miss  Fitzpatrick,  after  November  thirteenth, 
when  this  note  was  due,  it  was  the  first  knowledge  or  information 
that  he  had  that  this  note  was  a  forgery. 
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There  were  many  other  objections  and  exceptions  taken  by  the 
(fefendant  to  rulings  upon  questions  of  evidence,  but  none  of  them 
require  consideration  ;  and  my  conclusion  is  that  the  evidence  was 
amply  suflScient  to  justify  the  verdict  of  the  jury,  and  that  no  error 
was  committed  which  would  require  us  to  reverse  the  judgment. 

The  judgment  appealed  from  should  be  affirmed. 

McLaughlin,  J.,  concurred. 

Judgment  reversed,  new  trial  ordered.     Order  filed. 


Frederick  Lange  and  Others,  as  Executors,  etc.,  of  Henry  J. 
StJHiLE,  Deceased,  Respondents,  v.  Romeo  H.  Schile,  Appellant. 

First  Department,  March  9,  1906. 

Taxation  of  costs  —  costs  before  notice  of  trial  in  action  for  money  had 
and  received  —  when  complaint  states  such  cause  of  action. 

In  an  action  in  tort  the  costs  before  notice  of  trial  should  be  taxed  at  twenty-five 
dollars,  but  if  the  action  bo  ex  cantractu  said  costs  should  be  taxed  at  fifteen 
dollars. 

When  the  allegations  of  a  complaint  make  it  doubtful  whether  an  action  is  in 
tort  for  money  received  in  a  fiduciary  capacity  and  converted,  6r  merely  for 
money  had  and  received,  it  should  be  construed  as  an  action  ex  contractu  and 
the  costs  before  notice  of  trial  taxed  at  fifteen  dollars. 

The  mere  allegation  that  the  defendant,  who  had  received    moneys  from  the. 
plaintiff  to  pay  out  on  certain  claims,  "converted  the  same  to  his  own  use,*^ 
does  not  characterize  the  cause  of  action  but  may  be  regarded  as  surplusage. 

Ambiguous  complaint  construed. 

Appeal  by  the  defendant,  Romeo  II.  Schile,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on 
tfie52d  day  of  January,  1906,  dismissing  the  defendant's  appeal 
from  the  taxation  of  costs  by  the  clerk  and  aflSrming  the  said 
taxation. 

Edwa/rd  W,  S.  Johnston^  for  the  appellant. 

George  M,  S.  Schvlz^  for  the  respondents. 
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Patteeson,  J. : 

The  court  at  Special  Term  denied  a  motion  made  by  the  defend- 
ant for  a  retaxation  of  costs  and  affirmed  the  taxation  of  such  costs 
by  the  clerk  of  the  city  and  county  of  New  York,  who  allowed  the 
plaintiff  the  amount  of  twenty -five  dollars  as  costs  before  notice  of 
trial.  The  defendant  insists  that  such  costs  should  have  been  taxed 
at  fifteen  dollars.  Whether  the  one  or  the  other  amount  should  be 
allowed  depends  upon  the  nature  of  the  action,  namely,  whether  it  is 
upon  contract  or  in  tort.  (Code  Civ.  Proc.  §§  420,  3251,  subd.  1.) 
Ih  support  of  the  order  it  is  insisted  by  the  respondent  that  the  aver- 
ments of  the  complaint  set  forth  a  cause  of  action  for  the  conversion 
of  money  belonging  to  the  plaintiffs'  testator.  The  allegations  of 
that  pleading  are  that  Henry  J.  Schile  (plaintiffs'  testator)  in  June, 
1900,  gave  into  the  possession  of  the  defendant  moneys  amounting 
to  the  sum  of  $4,317.74,  "  the  defendant  agreeing  to  deposit  the 
same  in  a  trust  company  and  to  apply  the  same  to  the  payment  of 
certain  claims  and  liens  which  had  been  filed  against  real  property 
owned  by  the  said  Henry  J.  Schile,  in  the  City  of  New  York,  and 
which  were  then  being  litigated,  in  thd  event  of  said  litigation  ter- 
minating prior  to  the  return  of  the  said  Henry  J.  Schile  to  the  City  of 
New  York ;  and  if  the  said  litigation  had  not  then  terminated,  or  if  it 
had  terminated  and  the  defendant  had  not  paid  over  the  said  moneys, 
then  to  return  the  said  amount  with  such  interest  as  had  accrued 
thereon  to  the  said  Henry  J.  Schile  upon  liis  return  as  aforesaid." 
The  plaintiff  then  proceeds  to  state  in  the  complaint  that  on  the  1st 
'of  September,  1900,  Schile  returned  to  the  city  of  New  York ;  that 
the  defendant  at  that  time  had  possession  of  the  money  and  that 
Schile  then  requested  the  defendant  to  pay  claims  owing  by  him 
(Henry  J.  Schile);  that  such  paymeYits  were  made  so  as  to  reduce 
the  sum  in  the  defendant's  hands  to  $3,012.62.  After  setting  forth 
the  death  of  Henry  J.  Schile  and  the  appointment  of  the  plaintiffs 
as  executore,  the  complaint  contains  the  allegation  that  the  plaintiffs 
made  a  demand  for  the  return  of  the  amount  remaining  in  the  defend- 
ant's hands,  but  that  the  said  defendant  wrongfully  and  unlawfully 
refused  to  turn  over  and  pa}'  to  the  plaintiffs  the  said  amount  and 
converted  the  same  to  his  own  use,  to  the  damage  of  the  plaintiffs, 
as  executors,  as  aforesaid,  in  the  sum  of  $3,012.62,  wherefore  the 
plaintiffs  demanded  judgment  for  that  sum  of  money  with  interest 
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The  contention  of  the  respondentfl  is  that  this  complaint  charges 
that  the  defendant  acting  in  a  fiduciary  capacity,  charged  with  a 
specific  duty  concerning  the  moneys  in  his  hands,  violated  his  trust 
and  converted  those  moneys  to  his  own  use.  It  is  quite  apparent 
from  the  allegations  of  the  complaint  that  if  a  particular  duty 
devolved  upon  the  defendant  in  the  first  instance  of  paying  claims 
which  might  be  established  during  plaintiffs'  testator's  absence,  or 
of  restoring  to  him  the  money  on  his  return  from  Europe,  that  rela- 
tion to  the  matter  was  changed  when  Henry  J.  Schile  did  return, 
for  under  his  direction  and  at  his  request  some  of  the  money  was 
withdrawn  and  paid  to  his  creditors,  and  the  balance  remained  in 
the  defendant's  hands.  That  situation  would  indicate  that  the 
defendant .  merely  neglected  to  pay  over  a  balance  of  moneys 
remaining  in  his  hands  belonging  to  the  plaintiffs'  testator,  and  thp 
addition  in  the  complaint  of  the  words  that  the  defendant  ^^  eon- 
verted  the  same  to  his  own  use,"  does  not  characterize  the  cause  of 
action,  but  is  to  be  regarded  as  surplusage.  {Segelken  v.  MeyeVy  94 
N.  T.  484,  and  cases  there  cited.)  The  cause  of  action  is  for 
money  received.  It  is  not  to  be  assumed  that  by  the  insertion  of 
the  words  quoted  in  the  complaint  the  pleader  has  declared  in  tort. 
At  all  events,  if  the  cause  of  action  set  forth  is  doubtful  or  ambigu- 
ous, every  intendment  is  in  favor  of  construing  it  as  being  an 
action  ex  contractu.  {Ooodwin  v.  Griffis^  88  N.  T.  629.  See,  also, 
Foote  v.  Ffoulke^  65  App.  Div.  617 ;  Cohn  v.  Beckhardt,  63  Hun, 
333 ;  Reed  v.  Haywa/rd^  82  App.  Div.  417 ;  Town  of  Oreen  Island 
V.  WiUiams,  79  id.  263.) 

On  the  trial  of  this  cause  the  statement  that  the  defendant  con- 
verted the  money. to  his  own  use  could  have  been  disregarded  and 
a  recovery  had  on  the  other  allegations  of  the  complaint,  as  in  an 
action  for  money  had  and  received.  {Town  of  Oreen  Island  v. 
WiUiamSj  79  App.  Div.  263.)  On  such  a  complaint  an  execution 
against  the  person  could  not  issue.  In  an  action  of  tort  the  plain- 
tiff cannot  recover  unless  the  tort  be  actually  proven,  but  under 
this  complaint  a  recovery  could  be  had  upon  the  other  allegations 
contaided  therein.  In  Britton  v.  Ferrin  (171  N.  Y.  235)  the  com- 
plaint was  exclusively  in  tort ;  and  in  Moffatt  v.  Fulton  (132  id. 
507)  the  allegations  of  the  complaint  were  also  held  to  constitute 
aa  action  in  tort.     We  are,  therefore,  of  tlie  opinion  that  the  order 
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appealed  from  should  be  reversed,  and  the  costs  before  notice  of 
trial  should  be  taxed  at  fifteen  dollars. 

Order  reversed,  with  ten  dollars  costs  and  difibursements,  and  the 
item  of  costs  in  question  allowed  at  fifteen  dollars. 

O'Brien,  P.  J.,  Inobaham,  Lattqhlin  and  Clabke,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements.     Order 
filed. 


Julia  L.  Dwight,  Respondent,  v,  Edgar  V:  Lawrence,  Individu- 
ally and  as  Sole  Heir  at  Law  of  Samuel  K.  Lawrence,  Deceased, 
Appellant,  Impleaded  with  Katherine  L.  Neumann  and  Others, 

Defendants. 

Fkst  Department,  March  9,  1906. 

Partition  —  when  direction  for  sale  of  premises  proper  although  there 
are  contingent  interests. 

Although  there  are  contingent  interests  in  real  estate  devised  by  will  dependest 
upon  whether  children  entitled  to  share  may  come  into  being,  an  order  of  sale 
in  an  action  for  partition  is  proper,  when  all  the  persons  who  have  a  present 
interest  in  the  subject-matter  of  the  sale  are  before  the  court,  including  the 
executor  of  the  will  who  will  receive  the  portions  of  such  afterborn  children 
in  trust  to  be  disposed  of  under  the  terms  of  the  will. 

Appeal  by  the  defendant,  Edgar  V.  Lawrence,  individually  amd 
as  sole  heir  at  law  of  Samuel  R.  Lawrence,  deceased,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  tke 
18th  day  of  April,  1905,  upon  the  report  of  a  referee,  directing  a 
partition  and  sale  of  certain  real  property. 

Charles  L.  Hoffman^  for  the  appellant. 

De  Lagnel  Berier^  for  the  respondent. 

TT.  H.  YoAi  Steenhergh^  guardian  ad  litem  of  the  infant  def endaat 
Katherine  E.  Neumann. 

Per  Oubiam: 

The  judgment  appealed  from  must  be  affirmed.  It  properly 
directs  a  sale  of  the  property  affected.  It  is  perfectly  obvious, 
under  the  proofs  presented,  that  an  actual  partition  could  not  be 
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made  so  as  to  do  justice  to  all  of  the  parties  interested,  tinder  the 
jadgment  appealed  from  the  plaintiff  is  entitled  to  an  undivided 
one-foarth  interest ;  the  appellant,  individually  and  as  sole  heir  at 
law  of  Samuel  R.  Lawrence  (who  has  died  since  the  appeal  was 
taken),  is  entitled  to  an  undivided  one-half  interest;  and  the 
remaining  one-fourth  interest  is  held  by  Gaines  Lawson,  as  executor 
and  trustee  under  the  last  will  and  testament  of  Laura  Lawson, 
deceased,  in  trust  to  pay  the  income  therefrom,  one-half  to  the 
defendant  Katheriue  L.  Neumann  during  her  life  and  the  other  half 
to  Lawrence  M.  Lawson  during  his  life.  The  defendants  Katherine 
L.  Neumann,  Lawrence  M.  Lawson  and  the  infant  defendant  Kath- 
erine R.  Keumann  have  an  interest,  either  vested  or  contingent,  in 
this  remainder,  but  it  is  immaterial  whether  or  not  such  interest 
be  correctly  stated  in  the  judgment,  inasmuch  as  none  of  them 
have  appealed  therefrom  and  this  part  of  the  judgment  in  no  way 
affects  or  concerns  the  plaintiff.  It  is  sufficient  to  say  that  a  pur- 
chaser upon  the  sale  will  obtain  good  title  inasmuch  as  there  are  now 
before  the  court  all  of  the  parties  who  at  the  present  time  have 
any  interest  in  the  subject-matter  of  the  sale.  (Code  Civ.  Proc. 
§§  1557,  1577.)  The  *fact  that  there  may  hereafter  be  unborn 
children  who  might  have  an  interest  in  the  one-fourth  interest  or 
some  part  thereof  now  held  by  Gaines  Lawson,  as  executor  and  trus- 
tee, could  not  affect  the  title  because  "  the  person(8)  first  entitled  to 
which  or  other  virtual  representative(s)  whereof  "  are  parties  to  the 
action.  (Code  Civ.  Proc.  §  1557,  subd.  3.)  The  only  appellant  is 
Edgar  Y.  Lawrence. 

The  plaintiff,  after  deducting  the  costs  and  expenses  of  the  sale, 
will  be  entitled  to  one-fourth  of  the  proceeds,  the  appellant  to  one- 
half,  and  the  defendant  Gaines  Lawson,  as  executor  and  trustee 
under  the  last  will  and  testament  of  Laura  Lawson,  to  the  remain- 
ing one-fourth,  the  same  to  be  held  by  him  in  trust  and  to  be  disposed 
of  in  accordance  with  the  terms  of  such  will 

The  judgment  appealed  from,  therefore,  should  be  affirmed,  with 
oosts  to  the  respondent. 

P/esent  —  O'Bmkn,  P.  J.,  Ingraham,  McLaughlin,  Laughlin 
and  Houghton,  JJ. 

Jmdgment  affirmed,  with  costs.     Order  filed. 
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Leonard  J.  Healy,  an  Infant,  by  Thomas  H.  Dowd,  as  Guardian 
ad  Litem,  Respondent,  v,  Buffalo,  Roohestbb  and  Pittsburgh 
Railway  Company,  Appellant. 

Fourth  Department,  March  7,  1906. 

Negligence  —  injury  to  eye  of  fireman  by  explosion  of  water  gauge  — 
fEulure  to  show  negligence  of  defendant. 

The  plaintiff,  a  fireman,  was  struck  in  the  eye  by  a  splinter  of  glass  thrown  by 
the  explosion  of  the  water  gauge  of  a  switch  engine  on  which  he  was  work- 
ing. Two  items  of  negligence  were  charged,  first,  that  the  engine  should  have 
been  equipped  with  a  better  and  safer  water-gauge  guard,  and,  second,  that  the 
gauge  had  not  been  properly  inspected. 

Held,  that  as  the  proof  conclusively  showed  that  the  kind  of  gauge  guard 
used  was  adopted  by  practically  all  the  railroad  corporations  in  the  country, 
the  defendant  was  not  chargeable  with  negligence  in  its  use,  although  there 
were  other  styles  of  guard  in  use  claimed  to  be  safer.  A  master  is  not  required 
to  use  the  best  appliances  known,  but  only  such  as  are  reasonably  safe,  and  in 
selecting  the  kind  used  he  may  rely  on  the  judgment  of  others  engaged  in  the 
same  business. 

Eeld,  further,  that,  although  there  was  evidence  tending  to  show  that  a  portion 
of  the  glass  gauge  which  broke  was  worn  thin,  and  that  there  were  certain 
hair  lines  thereon  that  an  Inspection  would  have  disclosed,  it  was  the  duty  of 
the  engineer  —  plaintiff's  felloe-servant  —  to  make  such  inspection  or  to  report 
the  defect  to  the  defendant,  which,  in  the  absence  of  notice,  was  not  liable.  An 
official  inspector  is  not  reoulred  to  inspect  each  minor  detail  of  an  engine  each 
time  it  is  used. 

Appeal  by  the  defendant,  the  Buffalo,  Rochester  and  Pittsburgh 
Railway  Company,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county  of 
Cattaraugus  on  the  13th  day  of  May,  1905,  upon  the  verdict  of  a 
jury  for  $2,560,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  16th  day  of  May,  1905,  denying  the  defendant's  motion  for 
a  new  trial  made  upon  the  minutes.   * 

The  action  was  commenced  on  the  17th  day  of  January,  1905,  to 
recover  damages  for  injuries  sustained  by  the  plaintiff,  alleged  to 
have  been  caused  solely  through  the  negligence  of  the  defendant 

James  S.  Havens^  for  the  appellant. 

Thamaa  H.  Dowd^  for  the  respondent. 
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McLknnan,  p.  J. : 

About  eight  o'clock  p.  m.  on  the  18th  day  of  September,  lOO-i, 
while  the  plain tiflf  was  employed  as  fireman  on  one  of  defendant's 
switch  engifaes  being  operated  in  its  yard  at  East  Salamanca,  N.  Y., 
the  water  glass  attached  to  such  engine  exploded  in  such  manner 
that  a  piece  of  the  broken  glass  was  forced  through  the  water-gauge 
guard,  struck  the  plaintiff  in  the  eye  and  caused  the  loss  of  its  sight. 
To  recover  the  damages  resulting  from  such  injury  this  action  is 
brought. 

At  the  time  of  the  accident  the  plaintiff  was  twenty  years  of  age, 
had  been  in  defendant's  employ  continuously  for  about  three  years. 
Fii-st,  for  about  a  year,  he  was  engaged  in  coaling  engines  at  Ash- 
ford,  N.  Y.,  a  junction  point  on  defendant's  road.  After  that,  for 
about  two  years,  he  was  employed  as  fireman  upon  engines  running 
regularly  between  that  point  and  Rochester,  N.  Y.,  or  Gainesville, 
Penn.  He  then  went  to  Salamanca  to  taTce  the  position  of 
"  liostler,"  and  that  was  his  regular  employment  at  the  time  of  the 
accident  and  for  about  three  weeks  previous.  *'The  duty  of  a 
hostler  is  to  take  an  engine  when  it  is  brought  in  out  of  service  and 
keep  it  until  it  goes  out  again ;  get  it  ready  to  run  on  the  road. 
After  the  hostler  takes  charge  it  is  run  over  the  pit,  and  then  there 
is  the  engine  inspector  that  inspects  every  engine  that  goes  over  the 
pit  thoroughly." 

After  going  to  Salamanca,  when  the  plaintiff  did  not  have  work 
to  do  as  hostler,  he  acted  as  fireman  upon  the  yard  engines,  as 
occasion  required,  and  was  so  employed  on  engine  No.  156  when  he 
received  the  injuries  complained  of.  Within  a  few  minutes  after 
assuming  the  duties  of  fireman  on  such  engine,  while  looking  at  the 
water  gauge,  as  it  was  his  duty  to  do,  the  explosion  occurred  with 
the  result  above  stated. 

The  evidence  indicates  that  the  plahitiff  was  a  bright,  active, 
intelligent  young  man,  fully  understood  the  duties  of  a  fireman,  and 
at  least,  in  a  general  way,  was  familiar  with  the  methods  adopted 
by  the  defendant  for  the  conduct  of  its  business  in  tlie  yard  in 
question. 

It  is  urged  on  behalf  of  the  respondent  that  the  evidence  tepds 
to  establish  that  the  defendant  was  guilty  of  negligence  upon  two 
grounds,  and  so  as  to  justify  the  verdict  rendered  by  the  jury. 


Digitized  by 


Google 


620      Healy  v.  Buffalo,  Rochester  &  Pittbbitbgh  Railway  Co. 

Fourth  Department,  March,  1906.  [Vol.  111. 

jFirsty  because  it  had  not  equipped  the  engine  in  question  with  a 
safer  or  better  style  or  pattern  of  water-gauge  guard,  and,  second^ 
because  it  failed  to  properly  inspect  the  water  glass  which  exploded, 
it  being  claimed  that  a  reasonable  inspection  would  have  disclosed 
that  it  was  so  defective  as  to  render  its  use  nnsafe.  Practically 
those  were  the  only  questions  involving  the  defendant's  negligence 
submitted  to  the  jury,  and  it  is  not  claimed  that  any  other  could  be 
predicated  upon  the  evidence. 

The  jury  must  have  determined  one  or  both  of  such  propositions 
favorably  to  the  plaintiflE ;  therefore,  their  verdict.  If  the  evidence 
did  not  warrant  such  conclusion  as  to  both,  the  judgment  and  order 
appealed  from  must  be  reversed. 

The  evidence  conclusively  establishes  that  the  kind  or  pattern  of 
water-gauge  guard  which  inclosed  the  tube  or  water  glass  which 
exploded  was  in  general  use ;  had  been  adopted  by  practically  all 
the  railroad  corporations  in  the  country.  It  was  the  kind  usei  by 
the  New  York  Ce^ntral  Railroad  Company  and  other  equally 
important  and  well-known  railroad  corporations.  The  Baldwin 
Locomotive  Works,  which  manufactures  practically  fifty  percent  of 
the  locomotive  engines  used  in  the  United  States,  equips  its  engines 
with  the  same  style  or  pattern  of  water-gauge  guard. 

The  evidence,  however,  tended  to  show  that  there  were  other 
kinds  of  water-gauge  guards  also  extensively  used,  which  were  safer, 
and  that  the  defendant  had  about  one-half  of  its  engines  equipped 
with  such  other  alleged  safer  guards. 

It  is  the  settled  law  in  this  State  that  an  employer  does  not  owe 
to  his  employee  the  legal  duty  of  furnishing  the  best-known  appli- 
ances in  the  conduct  of  his  business  in  order  to  protect  such 
employee  against  injury.  He  is  only  required  to  furnish  such  as 
are  reasonably  safe,  and  in  selecting  one  of  several  appliances 
devised  for  doing  a  particular  work,  and  in  determining  which  is 
tlie  safer,  he  may  rely  upon  the  judgment  of  others  engaged  in  the 
same  business,  and  if  the  appliance  selected  by  him  is  in  general  use 
and  has  been  generally  adopted,  he  is  not  liable  to  an  employee  who 
may  be  injured  because  of  the  use  of  the  appliance  so  selected, 
notwithstanding  it  may  appear  that  another  kind  or  pattern  of  snch 
appliance,  also  in  use,  was  safer  and  less  liable  to  injure  an  employee 
operating  or  in  charge  of  the  same.     {Strmgham  v.  HiUon^  111 
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N.  Y.  188;  Sisco  v.  Z.  cfe  JET.  R,  R.  Co.,  145  id.  296;  Coppins  v. 
N.  Y.  a  cfe  //.  y?.  R.  R.  Co.,  43  Han,  26 ;  Frace  v.  iT.  T.,  Z.  iE 
cfe  TT.  ^.  ^.  Cb.,  143  K  T.  182 ;  i^'Zmn  v.  iT.  F.  CI  ife  ZT.  R.  R, 
R,  Co.,  142  id.  11 ;  Rarlej/  v.  B.  C.  Jf.  Cb.,  Id.  31 ;  Zeary  v. 
ZdAt>A  Valley  R.  R.  Co.,  76  Hun,  576.) 

In  view  of  the  evidence  bearing  upon  this  proposition  and  con- 
sidering the  authorities  referred  to,  it  must  be  held  as  matter  of 
law  that  the  defendant  was  not  guilty  of  actionable  negligence 
liecause  the  engine  upon  which  the  plaintiff  was  employed  as  fire- 
man was  equipped  with  the  water-gauge  guard  in  question.  As  we 
have  seen,  it  was  such  a  guard  as  was  in  general  use  and  had  been 
adopted  by  practically  all  great  railroad  corporations  of  tlie  country 
as  well  as  by  the  largest  manufacturer  of  locomotive  engines,  and, 
therefore,  we  think  the  defendant  was  not  chargeable  with  negli- 
gence for  having  used  such  appliance,  notwithstanding  tliere  were 
others  which  in  the  opinion  of  experts  were  safer  and  the  use  of 
which  was  less  liable  to  result  in  injury  to  an  employee. 

While  the  conclusion  thus  reached  must  result  in  a  reversal  of  the 
judgment,  because  the  verdict  of  the  jury  may  have  been  based 
solely  upon  such  alleged  ground  of  negligence,  we  deem  it  proper 
to  consider  the  other  proposition  imputing  negligence  to  the 
defendant,  which  was  submitted  to  the  jury  by  the  learned  trial 
court. 

A  water  gauge  such  as  is  used  upon  a  locomotive  engine  is  so 
familiar  to  all  it  hardly  need  be  described.  It  is  located  in  the  cab 
of  the  engine  where  it  can  readily  be  seen  by  the  en<^ineer  and 
fireman.  Its  purpose  is  to  inform  them  at  a  glance  of  the  amount 
of  water  there  is  in  the  boiler,  and  is,  therefore,  almost  constantly 
observed  by  one  or  both  of  them.  It  consists  of  a  small  glass  tube, 
connected  with  the  boiler  in  such  manner  that  the  amount  of  water 
in  the  boiler  is  indicated  in  the  tube,  and  so  that  steam  may  be 
forced  through  it  for  the  purpose  of  removing  any  discoloration  or 
sediment  on  the  inside  which  would  tend  to  prevent  the  water  line 
from  being  distinctly  seen,  or  would  prevent  the  water  from  readily 
flowing  into  it.  The  glass  tube  which  exploded  had  been  put  in 
place  about  two  weeks  before  the  accident.  It  was  then  new  and 
of  the  very  best  quality  made.  The  uncontradicted  evidence  tends 
to  show  that  such  tubes,  although  perfect,  very  often  break  when 


Digitized  by 


Google 


622      Healy  v.  Buffalo,  Rochester  &  Pittsburgh  Railway  Co. 

Fourth  Department,  March,  1906.  [Vol.  111. 

first  used  and  without  any  known  cause ;  others  with  the  same  use 
will  last  for  many  months ;  that  their  life  is  practically  as  uncertain 
as  that  of  a  lamp  cliimney  ;  that  although  apparently  perfect,  they 
may  break  almost  instantly  when  first  used,  while  others  whose 
apparent  condition  is  not  as  good  may  last  for  a  long  time.  There 
is  some  evidence  tendingto  show  that  from  an  examination  of  small 
pieces  of  the  tube  in  question  it  was  discovered  that  it  had  been 
worn  thin  upon  one  side  and  that  there  were  certain  hair  lines 
which  would  have  disclosed,  if  proper  inspection  had  been  made, 
that  such  tube  was  practically  worn  out  and  that  its  longer  nse 
would  be  unsafe.  We  tliink  upon  the  evidence  it  cannot  be  said 
that  the  defendant  owed  the  duty  to  the  plaintiff  of  having  sneh 
water  glass  inspected  in  such  manner  as  to  have  disclosed  its  defects, 
if  they  existed,  by  any  person  other  than  the  engineer,  and  if  sneh 
failure  to  inspect  was  the  neglect  of  the  engineer  clearly  the  plain- 
tiff cannot  recover  because  they  sustained  to  each  other  the  relation 
of  coemployees. 

It  would  be  unreasonable  to  hold  that  every  time  an  engine  was 
run  over  the  ashpit  the  engine  inspector  was  required  to  examine 
and  see  that  every  part  of  the  engine  was  in  perfect  repair;  to  see 
to  it  that  the  handle  of  the  lever  just  released  by  the' engineer  was 
not  cracked ;  that  some  valve  or  stopcock  immediately  under  his 
control  was  not  loose,  or  that  some  other  defect  within  his  imme- 
diate observation  did  not  exist.  If  such  an  inspection  was  required 
it  is  clear  that  it  w'ould  have  occupied  days  instead  of  minutes,  the 
length  of  time  such  engines  usually  stood  over  the  pit.  Nor  is  there 
force  in  the  suggestion  that  such  engine  should  have  l>een  sent  to 
the  repair  shop  for  such  an  examination  or  for  repairs  when  there 
was  nothing  to  indicate  to  the  company  that  the  same  was  needed. 
No  defect  had  been  reported  by  the  engineer  and,  therefore,  there 
was  no  reason  to  suspect  that  an  appliance  which  was  constantly 
under  his  observation  was  defective,  when  by  the  rules  of  the  com- 
pany it  wjis  made  his  duty  to  report  any  defect  discovered  by  him. 
We  think  the  duty  of  the  engineer  upon  the  engine  in  question  is 
concisely  stated  in  the  head  note  in  Manning  v.  Genesee  Jiiver 
Sfeamhoat  Co,  {Q*o  App.  Div.  314),  recently  decided  by  this  court: 
"  Where  a  water  gauge  attached  to  a  steamboat  boiler  is  fitted  with 
a  glass  which  is  liable  to  break  at  any  time  and  the  operation  of   < 
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replacing  the  broken  glass  can  be  readily  performed  by  turning  oflE 
the  valves  at  either  end  of  the  gauge  and  thus  shutting  oB.  the  water 
and  then  taking  out  the  defective  glass  and  putting  in  a  new  one  from 
a  supply  kept  on  hand,  the  duty  of  replacing  the  defective  glass  is 
incumbent  upon  the  engineer  in  his  character  as  a  servant." 

In  the  case  at  bar,  while  there  is  evidence  tending  to  show  that  it 
was  not  the  duty  of  the  engineer  operating  a  switch  engine  in  the 
yard  to  remove  a  defective  water  glass,  it  is  established  beyond  dis- 
pute that  it  was  his  duty  to  report  any  defect  in  such  apphance 
which  he  discovered.  No  defect  in  the  water  glass  in  question  was 
reported  by  him,  and  we  think  actionable  negligence  cannot  be  pre- 
dicated upon  the  fact  that  the  defendant  failed  to  discover  such 
defect  in  the  absence  of  a  report  or  information  by  the  engineer  to 
that  effect. 

"We  conclude  that  the  evidence  wholly  failed  to  establish  that  the 
defendant  was  guilty  of  actionable  negligence  because  it  failed  to 
make  any  other  inspection  than  it  did  in  order  to  discover  the  defect 
in  the  water  glass  which  exploded,  even  if  a  discoverable  defect 
existed. 

It  follows  that  the  judgment  and  order  appealed  from  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  appellant  to  abide 
events  upon  questions  of  law  only,  the  facts  having  been  examined 
and  no  error  found  therein. 

Spring,  Williams  and  Nash,  JJ.,  concurred ;  Hiscock,  J.,  not 
voting,  he  having  ceased  to  be  a  member  of  the  court  since  the 
argument  of  the  appeal  herein. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event,  upon  questions  of  law  only,  the 
facts  having  been  examined  and  no  error  found  therein. 
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Patrick  Cunningham,  Bespondent,  v.  John  Shea  and  Squire  L. 
Cryslek,  Appellants. 

Fourth  Department,  March  7,  1906. 

False  imprisonment — evidence  —  error  in  excluding^  roles  of  institution. 
wMch  permitted  imprisonment  of  plaintiff—  evidence  that  defendants 
reported  their  act  to  the  head  of  institution  —  error  in  excluding' 
instructions  g^ven  to  defendants  —  delegation  of  po#er  to  confine 
inmates  of  institution. 

In  an  action  for  false  imprisonment  it  was  shpwn  that  the  plaintiff,  an  inmate  of 
a  county  house,  was  using  obscene  and  profane  language  in  the  engine  room 
of  the  institution,  and  threatening  with  a  knife  the  defendants,  who  were 
employed  as  engineers.  Tliey  thereupon  placed  him  in  a  room  designed  for 
the  confinement  of  refractory  inmates.  On  appeal  from  a  judgment  for  the 
plaintiff, 

Held,  that  the  exclusion  of  the  rules  of  the  institution  providing  that  punishment 
should  be  inflicted  on  inmates  guilty  of  "  disorderly  conduct,  profane  or  obscene 
language."  etc.,  was  reversible  error,  as  under  the  circumstances  said  rules 
were  in  justification  of  the  act  of  the  defendants. 

Inmates  of  such  institutions  are  amenable  to  its  rules  and  confinement  for  unruly 
conduct  is  not  false  imprisonment. 

So,  too.  it  is  error  to  exclude  evidence  that  the  defendants  had  reported  their  act 
to  the  keeper  and  were  by  him  directed  to  keep  the  plaintiff  in  the  cell,  for  the 
imprisonment  was  then  the  act  of  the  keeper,  while  the  damages  claimed  in  the 
action  were  not  limited  to  the  act  of  placing  the  plaintiff  in  the  cell,  but  for 
keeping  him  there  an  entire  day. 

It  is  error  to  exclude  evidence  of  instructions  given  by  the  keeper  to  the  defesd- 
ants  relative  to  the  care  of  inmates  and  enforcement  of  the  rules,  for  such  evl* 
dence  tends  to  show  that  the  defendants  were  acting  according  to  directions  and 
were  charged  with  the  duty  of  looking  after  inmates.  Such  evidence  shosld 
not  be  excluded  because  the  plaintiff  waives  his  claim  to  punitive  damages,  as 
the  evidence  would  explain  the  action  of  the  defendants. 

Held,  further,  that  in  such  institutions  power  to  enforce  its  rules  may  be  dele- 
gated to  subordinates. 

McLennan,  P.  J.,  dissented,  with  opinion. 

Appeal  by  the  defendants,  John  Shea  and  another^  from  a  judg- 
ment of  tlie  Sapreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Onondaga  on  the  24th  day  tf 
March,  1905,  upon  the  verdict  of  a  jury,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  29th 'day  9f  March,  1905,  domy- 
ing  the  defendants'  motion  for  a  new  trial  made  upon  the  min«te8». 
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Ernest  I.  ^Edgcomb^  for  the  appellants. 

Frank  C.  Sargent^  for  the  respondent. 

Spbino,  J. : 

The  plaintiff  was  an  inmate  of  the  county  house  of  Onondaga 
county.  The  defendants  were  engineers  regularly  employed  therein. 
The  plaintiff,  according  to  the  testimony  on  behalf  of  the  defend- 
ants, was  using  profane  and  obscene  language  in  the  engine  room 
on  the  premises,  and  threatened  to  run  a  knife  into  the  defendant 
Shea.  The  defendants  thereupon  placed  the  plaintiff  in  a  room 
designed  for  the  confinement  of  refractory  inmates,  where  he  was 
detained  during  the  day. 

The  action  is  for  false  imprisonment  and  the  defendants  justified 
their  apprehension  of  the  plaintiff  by  alleging  that  at  the  time  they 
confined  him  he  was  violating  the  rules  and  regulations  of  the  insti- 
tution designed  for  the  government  of  the  inmates  and  was  causing 
a  disturbance. 

Upon  the  trial  the  court  several  times  stated  and  charged  the 
jury  that  the  transaction  was  merely  a  personal  altercation  between 
the  defendants  and  the  plaintiff,  and  the  facts  that  he  was  an  occu- 
pant of  the  county  house  and  that  the  defendants  while  employed 
therein  confined  him  for  a  violation  of  the  rules  mentioned  and  for 
impipper  conduct,  were  not  to  be  considered  by  the  jury.  The 
rules  referred  to  were  offered  in  evidence.  It  was  conceded  that 
they  had  been  properly  published  and  proven,  but  they  were 
excluded  on  the  ground  that  they  afforded  no  justification  for  the 
confinement  of  the  plaintiff  in  this  room. 

We  think  the  exclusion  of  this  evidence  was  reversible  erroK 
Section  10  of  the  rules,  which  are  contained  in  the  case,  provides : 
"  Punishment  will  be  inflicted  on  all  those  who  are  guilty  of  drunk- 
enness, disorderly  conduct,  profane  or  obscene  language,  theft,  waste 
of  food,  or  any  other  waste  whatever."  In  the  succeeding  section 
the  keeper  is  directed  to  "  promptly  inflict  the  most  exemplary 
punishment "  for  a  "  wilful  violation  "  of  the  rules. 

The  imposition  of  severe  punishment  is  intrusted  to  the  keeper. 
We  apprehend,  however,  that  if  one  of  the  inmates  is  swearing 
boisterously,  or  attempting  to  jab  one  of  the  other  lodgers  with  a 
App.  Div.— Vol.  CXI.        40 
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knife,  an  employee  may  take  him  into  custody  and  place  him  in  the 
room  intended  for  unrnly  inmates  and  report  the  occurrence  to  the 
keeper,  who  then  assumes  responsibility  and  determines  what  shall 
be  done. 

This  confinement  is  not  an  imprisonment.  The  inmate  all  the 
time  is  in  the  custody  of  those  in  charge  of  the  county  honse, 
amenable  to  its  rules  and  regulations,  and  the  temporary  depriva- 
tion of  Ills  liberty  in  the  manner  stated  may  be  essential  to  the 
preservation  of  order  and  to  the  maintenance  of  discipline. 

This  confinement  of  the  plaintiff  does  not  involve  any  question 
of  the  delegation  or  transmission  of  authority  from  the  superin- 
tendent or  keeper  to  the  defendants.  They  took  the  plaintiff  into 
custody  for  the  purpose  of  preventing  him  from  doing  bodily  harm 
and  to  check  him  in  the  open,  flagrant  violation  of  the  rules  of  the 
institution  and  from  committing  violence,  and  their  intervention  at 
the  time  of  the  transgression  was  followed  by  a  prompt  report  of 
the  transaction  to  the  keeper  who  had  seen  them  taking  him  to  the 
cell  or  room  for  confinement. 

The  defendants  endeavored  to  show  what  they  reported  to  the 
keeper  and  that  the  keeper  then  directed  them  to  keep  the  plaintiff 
in  the  cell.  This  evidence  was  also  excluded  and  its  exclusion  was 
material  error.  The  keeper  upon  being  informed  of  the  confinement 
of  the  plaintiff  in  the  cell  assumed  to  decide  as  to  his  continned 
custody.  That  official  was  in  authority  and  responsible  for  the 
retention  of  the  plaintiff,  not  the  defendants.  If  they  had  desired  to 
release  him  they  could  not  have  done  so  in  the  face  of  the  explicit 
instruction  by  the  keeper  that  he  should  be  left  in  confinement 
The  keeper  knew  where  he  was  confined,  the  reason  for  it  and 
approved  of  it  by  ordering  that  it  be  continued. 

The  damages  were  not  limited  to  the  act  of  placing  and  leaving 
the  plaintiff  in  the  cell,  but  extended  to  the  deprivation  of  his  free- 
dom for  the  entire  day,  although  the  keeper  and  not  the  defendants 
was  responsible  for  tliis  continued  incarceration. 

Again,  the  court  erred  in  refusing  to  permit  the  defendants  to 
show  the  instructions  which  had  been  given  to  them  by  the  keeper 
relative  to  the  care  of  inmates  and  the  enforcement  of  the  rules 
pertaining  to  their  conduct.  If  this  evidence  had  been  received, 
we  assume  it  would  have  established  that  the  defendants  were 
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keeping  within  the  exact  scope  of  their  directions  in  their  treat- 
ment of  the  plaintiff.  The  evidence  would  further  have  tended  to 
show  that  while  these  defendants  were  employed  as  engineers  they 
were  also  charged  with  the  duty  of  looking  after  the  inmates  and  con- 
fining them  in  the  cell  if  engaged  in  violating  the  rules  or  any 
improper  conduct,  and  would  have  exonerated  them  from  the 
charge  of  interfering  without  any  authority. 

The  counsel  for  the  plaintiff  in  order  to  prevent  -the  reception  of 
these  instructions  withdre^v  any  claim  of  actual  malice  or  for  puni- 
tive damages.  The  competency  of  tha  proof  was  not  limited  to  that 
subject.  It  was  proper  to  explain  the  reason  for  the  intervention  of 
the  defendants.  The  disclaimer  of  actual  malice  exculpated  the 
defendants  from  any  accusation  of  confining  the  plaintiff  because  of 
personal  pique  or  ill-feeling,  and  to  a  large  degree  eliminated  the 
question  of  an  altercation  between  the  individuals,  and  which  in  the 
charge  was  made  the  gravamen  of  the  action. 

If  the  rule  adopted  in  this  case  is  to  prevail  there  will  be  no  safety 
in  any  person  connected  with  a  charitable  institution,  except  the 
keeper  or  superintendent,  attempting  to  interfere  with  an  unruly 
inmate.  If  both  of  these  functionaries  happen  to  be  absent  from  the 
premises  a  riot  might  occur,  and  the  assistants  could  not  put  any  of 
the  participants  in  a  room  in  order  to  quell  the  disturbance  without 
undergoing  the  risk  of  an  action  for  damages  and  with  meagre 
opportunity  to  justify  their  interference.  In  every  instance  it 
would  be  termed  a  personal  altercation  between  the  rioting  inmate 
and  the  attendant.  If  the  latter  is  making  an  arrest  within  the 
ordinary  signification  of  that  term,  he  must  take  the  offender  before 
a  magistrate  or  deliver  him  to  a  peace  officer  without  unnecessary 
delay.    '(Code  Crim.  Proc.  §  185 ;  Tobin  v.  JBeU,  Y3  App.  Div.  41.) 

We  ought  not  to  dignify  this  confinement  of  the  plaintiff  by  call- 
ing it  an  arrest  within  the  meaning  of  the  section  of  the  Criminal 
Code  mentioned.  Such  a  construction  is  unreasonable  and  would 
be  subversive  to  the  discipline  and  order  necessary  to  the  successful 
management  of  the  institution. 

The  plaintiff  directed  his  obscene  and  profane  language  to  the- 
defendants.     It  is  urged  that  for  this  reavson  the  affair  was  with  the 
defendants  personally  and  involved  no  interference  with  the  order 
OF  discipline  of  the  institution.     The  indecent  conduct  was  corn- 
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mitted  on  the  premises.  To  justify  his  apprehension  it  was  not 
necessary  that  all  the  inmates  be  collected  to  listen  to  the  unseemly 
language  of  the  plaintiff.  He  cannot  be  relieved  from  the  effect  of 
his  misconduct  on  that  pretext.  Had  the  keeper  confined  the  plain- 
tiff for  the  precise  violation  for  which  the  defendants  placed  him  in 
the  cell  no  one  would  claim  the  keeper  would  be  liable  to  the 
plaintiff  in  damages. 

Authorities  are  cited  in  the  dissenting  opinion  holding  that  where 
a  body  is  vested  with  the  authority  to  perform  certain  acts  involving 
judgment  and  discretion,  there  can  be  no  delegation  of  the  power. 
For  instance,  a  board  of  excise  charged  with  such  duties  may  not 
delegate  their  performance.  {Board  of  Excise  v.  SacJcrideTj  35 
N.  Y.  154.)  So  a  common  council  may  not  commit  to  another  a 
public  duty  intrusted  to  it.  {Bi/rdsaU  v.  Clark,  73  N.  T.  73.) 
And  where  a  board  of  assessors  were  required  by  the  city  charter 
to  act  jointly,  they  may  not  confer  the  duty  upon  one  member  of  the 
board.    {Providence  Retreat  v.  City  of  Buffalo,  29  App.  Div.  160.) 

These  authorities  have  no  application  to  the  case  we  are  consider- 
ing. The  maintenance  of  discipline  is  essential  to  the  successful 
management  of  the  institution.  A  room  is  provided  for  the  tem- 
porary lodgment  of  intractable  inmates.  Certain  of  the  employees 
or  attendants  are  directed  to  confine  in  this  room  any  inmate  openly 
engaged  in  disturbing  the  peace  or '  guilty  of  misbehavior,  and 
promptly  to  report  to  the  keeper  or  official  in  charge.  This  rule  or 
mode  of  operating  the  institution  is  no  infraction  of  the  principle 
upon  which  the  authorities  cited  rest.  The  character  of  the  institu- 
tion and  the  necessity  for  the  preservation  of  order  require  that 
others  aside  from  the  keeper,  who  may  not  always  be  present,  be 
given  authority  to  act  in  the  limited  way  in  which  these  defendants 
did  in  this  case. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  the  appellants  to  abide  the  event. 

All  concurred,  except  McLennan,  P.  J»,  who  dissented,  in  an 
opinion. 

MoLennan,  p.  J.  (dissenting) : 

I  cannot  concur  in  the  proposition  enunciated  in  the  prevailing 
opinion,  that  a  common  laborer  employed  in  one  of  the  ooanty 
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houses  of  the  State  may  imprison  and  restrain  of  his  liberty  an 
inmate  for  using  profane  or  obscene  language  directed  to  such 
laborer,  especially  when  such  language  is  not  used  in  the  presence 
of  otlier  inmates  or  under  such  circumstances  as  to  create  a  disturb- 
ance or  interfere  with  the  general  discipHne  of  such  institution,  or 
that  such  imprisonment  may  be  justified  by  a  previous  verbal  dele- 
gation of  authority  by  the  keeper  or  superintendent  of  such  institu- 
tion to  such  laborer,  or  that  such  a  subsequent  ratification  or 
approval  of  such  imprisonment  for  such  cause  by  the  keeper,  made 
in  the  absence  of  the  inmate  and  without  giving  him  an  opportu- 
nity to  be  heard,  will  in  any  manner  relieve  the  laborer  from  full 
liability  for  all  the  consequences  of  such  imprisonment  if  originally 
wrongful. 

This  action  was  brought  to  recover  the  damages  sustained  by  the 
plaintiff,  alleged  to  have  been  caused  by  reason  of  his  unlawful 
imprisonment  by  the  defendants.  During  the  progress  of  the  trial 
plaintiff's  counsel  waived  any  claim  for  punitive  or  exemplary  dam- 
ages. The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  only 
sixty-five  dollars,  which  presumably  is  the  amount  of  actual  dam- 
ages sustained  by  him.  At  least  it  is  not  claimed  upon  this  appeal 
that  the  verdict  is  excessive.  Tlie  plaintiff,  who  was  the  only  wit- 
ness sworn  in  his  behalf,  testified  in  substance  that  he  was  an  inmate 
of  the  county  house  of  Onondaga  county  and  had  been  for  upwards 
of  two  years ;  that  he  was  sixty-seven  years  of  age ;  had  been  a 
cripple  for  eight  years  previous  and  practically  incapacitated  from 
doing  any  manual  labor ;  that  at  the  time  in  question  the  defendant 
Orysler  was  employed  as  engineer  and  that  the  defendant  Shea  was 
his  assistant  or  helper,  both  being  common  laborers  and  having  no 
official  responsibility  for  the  government  or  management  of  the 
institution  so  far  as  is  disclosed  by  any  adopted  or  published  rules  of 
the  institution  or  by  any  law  of  the  State. 

The  plaintiff  testified  that  at  about  seven  o'clock  on  the  morning 
of  the  21st  day  of  September,  1904,  in  seeking  to  take  care  of  cer- 
tain garbage  as  he  was  instructed  to  do,  he  went  to  the  engine  room 
where  the  defendants  were  engaged,  for  the  purpose  of  putting  said 
garbage  in  the  furnace  to  be  consumed;  that  when  he  entered, 
there  being  no  other  inmates  present,  he  charged  the  defendant 
Shea  with  having  stolen  a  bag  of  nuts  which  belonged  to  him  ;  that 
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therenpoQ  such  defendant,  without  any  other  cause  or  provocation, 
called  tlie  defendant  Crysler,  determined  that  the  plaintiflE  should  be 
locked  up,  and  thereupon  tliey  forcibly  placed  him  in  a  cell  and 
there  kept  him  all  day,  practically  without  anything  to  eat  or  drink, 
they,  the  defendants,  saying  to  him  at  intervals  that  if  he  would 
retract  the  statement  that  Shea  had  stolen  his  bag  of  nuts,  which  he 
refused  to  do,  they,  the  defendants,  would  release  him  from 
imprisonment. 

The  defendants'  version  of  the  transaction  is  in  substance  that 
when  the  plaintiff  came  to  the  engine  room  and  charged  the  defend- 
ant Shea  with  having  stolen  the  nuts  in  question,  he.  Shea,  denied 
the  charge ;  that  thereupon  the  plaintiff  called  Shea  a  "  damned 
liar,"  "a  son  of  a  bitch,"  and  used  other  profane  and  obscene  lan- 
guage ;  that  the  plaintiff  drew  or  attempted  to  draw  a  knife  from 
his  pocket,  threatening  at  the  same  time  to  do  bodily  harm  to  the 
defendant  Shea ;  that  thereupon  he.  Shea,  called  to  Crysler ;  that 
they  were  afraid  bodily  harm  would  be  done  them  by  the  plaintiff 
and  for  that  reason  they  determined  to  confine  the  plaintiff  in  a  cell, 
which  they  did,  and  kept  him  there  for  practically  twelve  hours, 
but  frequently  stated  to  him  that  if  he  would  retract  the  charge 
which  he  had  made  as  to  the  stealing  of  tlie  nuts,  or  would  promise 
to  refrain  from  using  violence  as  threatened,  he  would  be  discharged 
from  imprisonment;  that  the  plaintiff  refused  to  so  retract  or 
promise,  but  after  about  twelve  hours  of  imprisonment  he  was 
released. 

The  learned  trial  court  charged  the  jury  that  "the  detention 
was  a  wrong  on  the  part  of  the  defendants  unless,  because  of  the 
threats  or  actions  of  the  plaintiff,  they,  as  reasonable  men,  believed, 
and  liad  a  right  to  believe,  that  they  were  in  danger  of  bodily  harm 
or  injury  unless  the  plaintiff  was  detained.  In  that  event,  and  in 
that  event  only,  they  had  the  right  to  detain  the  plaintiff  until  they 
could  reasonably  obtain  a  warrant  or  obtain  his  arrest  in  some  legal 
or  proper  way." 

The  jury  found  that  the  defendants  had  no  just  cause  to  appre- 
hend bodily  harm  from  the  old,  crippled  plaintiff,  and  so  rendered 
a  verdict  in  his  favor  for  sixty-five  dollars,  and  from  the  judgment 
entered  thereon  this  appeal  is  taken. 

We  think  it  is  elementary  that  if  the  plaintiff's  version  of  the 
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transactiou  is  correct,  or  even  if  as  claimed  by  the  defendants,  he 
used  profane  and  obscene  language,  they  were  not  justified  in 
punishing  him  by  imprisonment  for  such  alleged  offense ;  the  words 
and  conduct  of  the  plaintiff,  if  we  eliminate  his  alleged  threats 
which  it  is  claimed  caused  tlie  defendants  to  apprehend  bodily  harm 
would  be  done  them,  all  of  which  are  eliminated  by  the  verdict  of 
the  jury,  in  no  manner  tended  to  create  a  disturbance  or  a  breach 
of  the  peace,  and  did  not  interfere  with  any  rule  of  discipline  with 
the  enforcement  of  which  the  defendants  were  concerned  or  for 
which  they  were  responsible.  They  were  employed  solely  for  the 
purpose  of  looking  after  the  conduct  of  the  engines  and  boilers  and 
not  of  the  inmates  of  the  institution,  and  it  can  hardly  be  claimed 
that  by  reason  of  their  right  to  perform  the  first  duty  they  had  the 
power  to  assume  the  responsibility  involved  in  the  discharge  of  the 
latter.  A  father  may  punish  his  child  for  a  failure  to  obey  his 
commands  or  other  misconduct,  but  it  has  never  been  held  that  the 
hired  man  may  inflict  punishment  for  such  causes  without  becom- 
ing liable  to  the  infant  therefor,  and  so  notwithstanding  the  father 
may  have  authorized  such  action.  A  warden  of  a  prison  or  his 
deputy,  a  superintendent  of  an  asylum  or  his  subordinates  duly 
authorized  in  that  regard,  may  summarily  restrain  the  inmates  of 
their  liberty  for  the  violation  of  the  rules  and  regulations  of  such 
institutions,  but  we  venture  the  suggestion  that  it  has  never  before 
been  held  that  the  liired  man  or  hired  girl,  the  assistant  engineer 
or  other  common  laborer  in  such  an  institution,  may  assume  to 
punish  an  inmate  for  the  violation  of  a  rule,  where  such  violation 
does  not  tend  to  disturb  the  peace  of  the  institution,  the  safety  or 
comfort  of  the  other  inmates,  and  was  not  of  such  character  as  to 
occasion  fear  of  bodily  harm  to  the  employee  who  assumed  to  so  act 
in  the  premises.  If  we  keep  in  mind  the  fact  that  the  question 
of  defendants'  fear  of  bodily  harm  has  been  eliminated  by  the  ver- 
dict of  the  jury,  the  case  at  bar  is  a  most  forceful  illustration  of 
what  the  adoption  of  the  rule  contended  for  by  the  appellants  would 
lead  to.  With  that  eliminated,  the  version  of  the  transaction  as 
claimed  by  the  appellants  is  that  the  plaintiff  found  the  defendant 
Shea  alone,  and  chargfed  him  with  having  stolen  some  nuts,  which 
for  aught  we  know  was  true ;  Shea,  however,  denied  the  charge 
and  the  plaintiff  told  him  he  lied,  which,  of  course,  he  did  if  tlie 
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charge  of  theft  was  well  founded.  The  dificnssion  became  more 
heated  and  the  plaintiff  told  Shea  that  he  was  something  worse 
than  a  liar,  which  latter,  charge  we  may  assume  was  incapable  of 
proof.  Shea  then  called  to  his  assistance  another  hired  man,  the 
defendant  Crysler,  and  they  concluded  to  summarily  and  effectively 
end  the  controversy  by  restraining  the  plaintiff  of  his  liberty,  and 
by  way  of  punishing  him  for  having  dared  to  charge  the  hired  man 
with  stealing  nuts,  being  a  liar  and  other  things,  all  of  which  per- 
haps were  true,  they  prescribed  bread  and  water  as  a  diet  for  the 
plaintiff  during  his  confinement.  The  extent  of  such  confinement, 
I  suppose,  was  determined  by  the  rules  applicable  to  "  indeterminate 
sentences,"  or  more  probably  to  the  sweet  will  of  the  imprisoners. 
At  all  events,  by  reason  of  the  summary  action  of  the  defendants  in 
the  premises  we  shall  never  know  whether  the  charges  made  by  the 
plaintiff  against  Shea  were  true  or  false. 

Seriously,  it  seems  to  me  that  the  right  of  personal  liberty,  even 
of  a  pauper  in  a  county  house,  is  too  sacred  to  permit  of  its  destruc- 
tion in  such  fashion  or  by  any  such  pretense.  The  right  of  per- 
sonal liberty  is  universal,  save  only  as  it  is  subject  to  such  excep- 
tions as  are  necessary  for  the  common  welfare  of  society.  At 
common  law  a  private  citizen  without  warrant  might  lawfully  seize 
and  detain  aijother  in  certain  cases.  It  is  justifiable  to  hold  a  man 
to  restrain  him  from  mischief ;  it  is  lawful  to  interfere  in  a  fray 
which  endangers  the  lives  of  the  combatants.  Under  the  right  of 
self-defense  it  is  lawful  to  seize  and  restrain  any  person  incapable  of 
controlling  his  own  actions,  whose  being  at  large  endangers  the 
safety  of  others,  but  such  action  under  these  exceptions  is  only  jus- 
tifiable when  the  urgency  of  the  case  demands  immediate  interven- 
tion. The  right  to  exercise  this  summary  remedy  has  its  founda- 
tion in  a  reasonable  necessity  and  ce^es.with  the  necessity.  A 
dangerous  maniac  may  be  restrained  temporarily,  but  only  until  he 
can  be  safely  released  or  can  be  arrested  upon  legal  process  or  com- 
mitted to  the  asylum  under  legal  authority,  and  a  person,  although 
insane,  if  not  dangerous,  may  not  thus  be  arrested  and  restrained. 
The  right  of  personal  liberty  is  too  sacred  to  be  left  to  the  deter- 
mination of  an  individual  not  charged  with  any  duty  in  the 
premises. 

The  imprisonment  or  restraint  of  the  plaintiff  in  the  ease  at  bar 


Digitized  by 


Google 


Cunningham  v.  Shea.  633 


App.  Div.]  Fourth  Department.  March,  1906. 


does  not  come  within  any  of  the  exceptions  alluded  to  or  to  which 
our  attention  has  been  called.  As  found  by  the  jury  he  was  not 
dangerous ;  he  was  creating  no  disturbance  in  the  presence  of  the 
other  inmates ;  he  was  simply  engaged  in  a  wordy  altercation  with 
the  defendant  Shea,  only  themselves  being  present.  The  defend- 
ants, as  we  hftve  seen,  were  not  charged  with  any  duty  with  respect 
to  the  management  of  the  institution  or  with  the  enforcement  of 
any  rules  relating  to  its  government  or  discipline,  and  we,  there- 
fore, conclude  that  the  defendants  had  no  right  or  authority  to 
imprison  and  i^estrain  the  plaintiff  of  his  liberty  for  any  cause  sug- 
gested by  the  evidence,  other  than  the  alleged  fear  of  bodily  harm, 
which  was  eliminated  by  the  verdict  of  the  jury. 

It  is  urged  in  the  prevailing  opinion  that  certain  exceptions  present 
reversible  error.  It  seems  to  me  they  are  all  disposed  of  by  the 
proposition,  if  corject,  that  tlie  imprisonment  of  the  plaintiff  by 
the  defendants  was  wholly  unjustifiable  because  the  alleged  offense 
was  not  of  such  a  character  as  to  justify  summary  punishment  in 
any  event,  or  such  as  to  authorize  action  in  the  premises  by  the 
defendants.  However,  the  questions  presented  by  such  exceptions 
will  be  considered. 

The  defendants  offered  in  evidence  certain  printed  rules  and  regu- 
lations for  the  government  of  the  Onondaga  county  poorhouse 
which  presumably  had  been  prepared  by  the  superintendent  of  the 
poor  and  approved  by  the  county  judge  of  Onopdaga  county  on  the 
Ist  day  of  January,  1871.  Such  rules  were  excluded,  an  exception 
duly  taken,  and  it  is  urged  that  their  exclusion  was  error.  It  will 
be  assumed  that  such  rules  were  authorized  by  law  and  approved  in 
accordance  therewith.  We  think  an  examination  of  the  rules 
offered,  which  are  contained  in  the  record,  clearly  shows  that  they 
had  no  relevancy  to  any  issue  involved  in  this  case.  It  is  only 
claimed  by  appellant's  counsel  that  rules  10  and  11  are  pertinent. 
Those  are  as  follows : 

"  10.  Punishment  will  be  inflicted  on  all  those  who  are  guilty  of 
drunkenness,  disorderly  conduct,  profane  or  obscene  language,  theft, 
waste  of  food  or  any  other  waste  whatever. 

"  11.  The  keeper  will  be  vigilant  in  detecting  every  negligent  or 
wilful  violation  of  these  rules,  and  will  promptly  inflict  the  most 
exemplary  punishment ;  and  in  all  cases  of  solitary  confinement  for 
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criminal  conduct  tlie  person's  diet  shall  consist  solely  of  bread  and 
water,  while  those  who  conduct  well  will  receive  kind  treatment  and 
every  reasonable  indulgence." 

There  is  nothing  in  either  of  these  rules  which  would  authorize 
an  employee  at  the  county  house  to  inflict  punishment  on  any 
inmate  who  is  guilty  of  the  use  of  "  profane  or  obscene  language." 
Enle  11  provides :  "  The  keeper  will  be  vigilant  in  detecting  every 
negligent  or  wilful  violation  of  these  rules,  an<J  will  promptly  inflict 
the  most  exemplary  punishment  *  *  *."  Nowhere  in  such  rule 
is  it  suggested  that  the  engineer,  assistant  engineer,  or  any  other 
employee,  may  inflict  punishment  upon  the  inmates  of  such  institu- 
tion because  of  their  use  of  "  profane  or  obscene  language." 

Number  1  of  such  rules  provides :  "  At  the  ringing  of  the  bell  ia 
the  morning  every  person  (the  sick  excepted)  must  rise  from  their 
beds,  dress  and  repair  to  the  p]ace  for  washing,  there  wash  them- 
selves and  then  immediately  commence  the  work  assigned  them  by 
the  keeper  or  matron."  It  will  hardly  be  claimed  that  if  one  of  the 
inmates  neglected  to  rise  from  his  or  her  bed  that  the  hired  man  or 
hired  girl  could  imprison  such  inmate  for  a  violation  of  such  rule. 

There  being  nothing  in  the  rules  excluded  by  the  learned  court 
which  had  any  bearing  upon  any  issue  involved  upon  the  triitl,  or 
which  would  authorize  the  defendants  to  imprison  the  plaintiff 
because  he  directed  "  profane  or  obscene  language  "  to  them,  their 
exclusion  was  not  error. 

Again,  it  is  suggested  that  it  was  error  to  exclu^Je  the  evidence 
offered  by  the  defendants  to  the  effect  that  after  they  had  impris- 
oned the  plaintiff  they  reported  the  facts  and  circumstances  to  the 
keeper,  and  that  he  approved  of  their  action  in  the  premises  and 
directed  that  the  imprisonment  of  the  plaintiff  be  continued.  If 
the  imprisonment  of  the  plaintiff  by  the  defendants  was  originally 
illegal,  any  ratification  or  approval  of  their  acts  by  the  keeper  could 
not  make  it  legal  or  lawful,  or  relieve  them  from  all  the  con- 
sequences of  their  wrongful  act.  {MandemUe  v.  &uem8€y^  61 
Barb.  99.) 

In  writing  the  opinion  in  that  case  the  late  Justice  Jahes  C. 
Smith  said:  "  A  person  who  has  arrested,  a  party  without  process, 
or  on  void  process,  wrongfully,  cannot  detain  him  on  valid  prooees 
until  he  has  restored  such  party  to  the  condition  he  was  in  at  the 
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time  of  his  arrest,  at  least  to  his  liberty."  The  reason  and  justice 
of  the  rnle  thus  enunciated  is  fully  illustrated  in  this  case.  If  we 
assume  that  the  keeper  had,  in  his  discretion,  the  authority  to 
imprison  the  plaintiflE  because  of  his  use  of  "  profane  or  obscene 
language  "  it  by  no  means  follows  that  such  punishment  would  have 
been  imposed  if  he  had  first  acted  in  the  premises,  had  seen  the 
plaintiflE  and  had  heard  his  story.  We  think  it  will  not  do  for  the 
defendants  to  say  that  upon  their  ex  parte  statement  and  without 
hearing  the  plaintiflE,  the  keeper  ratified  their  action  and  that  now 
they  may  claim  immunity  from  the  consequences  of  their  acts 
because  of  such  ratification.  Under  the  rule  suggested  by  Justice 
SMrrH  it  was  at  least  their  duty  to  have  released  the  plaintiflE  and 
then  have  permitted  the  keeper  to  determine  whether  or  not  the 
plaintiflE  deserved  punishment  and  what  the  punishment  should  be. 
No  case  has  been  called  to  our  attention  in  which  it  has  been  held 
that  a  person  who  has  unlawfully  imprisoned  another  may  shield 
himself  from  the  consequences  of  such  unlawful  act  by  asserting 
that  after  the  imprisonment  took  place  his  conduct  in  that  regard 
was  approved  by  someone  who  would  have  had  in  the  first  instance 
authority  to  have  caused  such  imprisonment,  such  pretended  approval 
being  given  in  the  absence  of  the  imprisoned  person  and  without  any 
opportunity  on  his  part  to  be  heard. 

Again,  it  is  urged  that  the  learned  trial  court  committed  reversible 
error  in  refusing  to  permit  the  defendants  to  prove  that  previously 
they  had  been  verbally  authorized  by  the  keeper  to  punish  inmates 
of  the  institution  for  an  infraction  of  the  rules,  as  applicable  to 
this  case,  for  using  profane  and  obscene  language.  As  already 
indicated,  we  think  no  such  delegation  of  authority  by  the  keeper 
to  imprison  or  to  punish  could  lawfully  be  made,  and  that  it  did 
not  in  any  manner  relieve  the  defendants  from  the  consequences  of 
their  illegal  acts.  No  question  of  punitive  or  exemplary  damages 
is  involved.  We  are  only  concerned  in  ascertaining  whether  or 
'  not  the  plaintiflE's  imprisonment  was  illegal.  If  it  was,  he  is  entitled 
to  the  actual  damages  sustained  thereby. 

We  conclude  that  no  verbal  delegation  of  authority  by  the  keeper 
to  the  defendants  would  justify  them  in  imprisoning  the  plaintiflE 
under  the  circumstances  disclosed  by  the  evidence,  and  that,  there- 
fore, the  trial  court  properly  excluded  the  evidence  oflEered  to 
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establish  the  delegation  of  eaich  authority.  The  rule  which  was 
offered  in  evidence  specifically  states  that  the  keeper  shall  infiict 
the  punishment.  No  right  is  conferred  upon  him  by  such  rule  to 
delegate  his  authority  in  any  respect.  The  rule  requires  the  exer- 
cise of  his  judgment  and  discretion  in  inflicting  punishment  upon 
the  poor  confined  in  his  institution,  and  consequently  he  cannot 
delegate  his  authority  by  substituting  the  judgment  and  discretion 
of  an  engineer  or  fireman  in  inflicting  punishment  upon  the  inmates 
confined  in  the  institution,  even  as  to  the  future  government  of  the 
inmates  in  matters  where  the  institution  is  interested.  {Providence 
Retreat  v.  City  of  Buffalo,  29  App.  Div.  160 ;  Powell  v.  TuMe^ 
3  N.  Y.  396 ;  Board  of  Excise  v.  SacJcrider,  35  id.  154 ;  BirdsaU 
v.  Clarkj  73  id.  73 ;  Burke  v.  Burpo^  75  Hun,  568.) 

The  facts  in  this  case  are  simple.  If  the  plaintiflPs  version  of 
the  transaction  is  true,  no  one  would  claim  his  imprisonment  could 
be  justified,  no  matter  whftt  authority  had  been  delegated  by  the 
keeper  to  tlie  defendants,  or  whether  or  not  their  acts  in  the  prem- 
ises had  been  ratified.  The  claim  made  by  the  defendants  that 
they  were  afraid  and  had  reasonable  cause  to  fear  that  bodily  harnt 
would  be  done  them  by  the  plaintiflE  has  been  eliminated  by  the 
verdict  of  the  jury.  It,  therefore,  only  remains  to  determiRe 
whether  an  inmate  of  a  county  house  may  be  restrained  of  his 
liberty  by  a  common  laborer  because  such  inmate  uses  profane  aiUl 
obscene  language  to  such  laborer  in  a  personal  altercation  not  in 
the  presence  of  other  inmates,  even  if  verbally  authorized  so  to  do 
by  the  koeper  of  such  institution,  or  whether  or  not  such  laborer 
may  thus  illegally  imprison  and  escape  full  liability  for  the  conse- 
quences of  such  imprisonment  because  the  keeper  may  see  fit  to 
ratify  such  illegal  and  wrongful  act.  We  are  constrained  to  hold 
that  the  learned  trial  court  submitted  the  issues  of  fact  in  this  ease 
to  the  jury  upon  the  correct  theory,  and  that  his  rulings  upon  the 
admission  and  rejection  of  evidence  were  absolutely  correct,  am4 
that  the  judgment  and  order  appealed  from  should  be  affirmed. 

Judgment  and  order  reversed  and  ncfw  trial  ordered,  with  costs 
to  the  appellant  to  abide  the  event. 
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Sajka  Berwick  Parsons,  Respondent,  i>.  George  R.  Teller,  as 
Administrator  with  the  Will  Annexed,  etc.,  of  Daisy  Fletcher 
Kino  Smith,  Deceased,  Appellant.    • 

Fourth  Department,  March  7,  1906. 

Executors  and  adzainistrators  —  contract  by  decedent  to  pay  annuity  to 
friend  —  when  consideration  sufficient  —  infancy  —  when  such  contract 
made  by  infant  ratified  at  majority — when  such  contract  governed' by 
law  of  this  State. 

The  plaintiff,  an  intimate  friend,  companion  and  attendant  of  the  decedent,  was 
giTen  a  contract  by  the  decedent  by  which  the  decedent  promised  to  pay  an 
annuity  to  plaintiff.  The  first  memorandum  of  this  contract  was  in  the  form 
of  letters  between  the  parties  written  at  a  time  when  the  promisor  was 
an  infant.  Subsequently  on  the  marriage  of  the  promisor  while  still  an 
infant,  a  formal  sealed  contract  was  executed  to  which  the  husband  and  father 
of  the  infant  were  also  parties  and  assumed  a  personal  liability  thereon.  The 
consideration  stated  was  the  obligation  of  the  prior  agreement,  seryices  here- 
tofore performed  by  the  promisee  and  One  dollar  in  hand  paid.  From  that 
time  until  the  death  of  the  promisor  some  years  after  attaining  her  majority 
payments  were  made  regularly  on  said  contract.  In  an  action  to  enforce  the 
contract  against  the  administrator  of  the  promisor, 

Eald,  that  the  agreement  was  founded  upon  a  Taluable  consideration  consisting 
of  the  care  and  attendance  rendered  by  the  promisee  to  the  decedent  and  subse 
quent  services  rendered  to  her  brother;  that  the  value  of  the  services  as  com- 
pared with  the  amount  of  the  annuity  was  immaterial;  that  the  promisor  alone 
was  competent  to  set  the  value  of  said  services;  that  the  prior  agreement  made 
by  letter  during  the  infancy  of  the  promisor,  although  voidable,  furnished  a 
consideration  for  the  formal  contract  made  in  lieu  thereof; 

That,  although  both  contracts  were  executed  during  the  infancy  of  the  promisor, 
the  ratification  thereof  at  her  majority  was  fully  established,  as  the  annuity 
was  paid  for  eight  years  after  the  promisor's  majority  and  until  her  death; 

That  the  validity  of  the  ratified  -contract  of  an  infant  is  not  to  be  determined  by 
the  question  as  to  whether  it  is  to  her  benefit  or  prejudice. 

Held,  further,  that  the  recitals  of  the  consideration  in  the  agreement,  although 
made  by  an  infant,  were  binding  and  were  evidence  against  her  estate  because 
said  contract  was  ratified  at  the  promisor*s  majority.  It  is  only  when  there^s 
no  ratification  that  an  infant  Is  not  estopped  by  recitals  of  consideration  in  an 
instrument; 

Mdd,  further,  that,  although  the  decedent  had  removed  to  England  after  fier  mar- 
riage, the  contract  being  executed  and  ratified  in  this  State,  and  to  be  performed 
kere,  waq  govenied  by  tbe  law  of  this  State, 


Digitized  by 


Google 


638  PAEflONS  V.  TeLLBE. 


Fourth. Department,  March.  1906.  [Vol.  111. 

JSiBld,  further,  that,  although  the  promisor  had  also  made  a  provision  for  the 
promisee  by  will,  the  question  as  to  whether  such  provision  was  to  be  in  lieu 
of  the  contract  could  not  arise  unless  the  defense  were  pleaded,  when  there  is 
nothing  in  the  record  to  show  that  the  plaintiff  claimed  both  provisions. 

McLeknan,  p.  J.,  and  N^vbh,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  George  R.  Teller,  as  administrator 
with  the  will  annexed,  etc.,  of  Daisy  Fletcher  King  Smith,  deceased, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Erie  on  the  6th 
day  of  February,  1905,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  Erie  Trial  Term,  the  jury  having  been  discharged. 

The  plaintiff  is  a  maiden  lady  residing  in  Buffalo.  The  defend- 
ant's testatrix,  in  her  early  girlhood,  by  name  Daisy  King,  lived 
with  her  grandmother,  Mrs.  Pratt,  in  that  city  until  the  latter's 
death  in  1885,  when  the  child  was  thirteen  years  of  age.  In  1878 
the  plaintiff  also  became  a  member  of  Mrs.  Pratt's  family,  remain- 
ing  in  the  household  until  1884,  assisting  in  the  care  and  education 
of  Daisy,  whose  mother  had  died  before  the  child  was  cared  for  by 
the  grandmother.  While  an  inmate  of  Mrs.  Pratt's  household  the 
plaintiff  was  paid  nothing  for  her  services,  but  was  supported  as  one 
of  the  family.  Shortly  after  the  death  of  Mrs.  Pratt  the  girl  went 
to  New  York  and  lived  with  the  plaintiff  for  two  years.  They  then 
took  a  six  months'  trip  to  Europe,  and  upon  their  return  Miss  King 
lived  in  a  hotel  or  apartment  house  in  New  York  and  the  plaintiff 
lived  with  her.  Whether  the  plaintiff  was  paid  for  her  services 
while  abroad  does  not  appear.  She  was  incompetent  to  testify  on 
the  subject  in  her  own  behalf,  and  the  defendant  did  not  see  fit  to 
cross-examine  her  or  give  any  proof  in  relation  to  the  matter.  In 
December,  1890,  Miss  King,  then  eighteen  years  of  age,  inter- 
married with  Willoughby  Smith,  a  subj^t  of  Great  Britain,  and 
thereafter  they  resided  in  England  until  her  death.  Mrs.  Smith, 
and  her  husband  also,  possessed  considerable  wealth. 

The  relations  existing  between  Mrs.  Smith  and  the  plaintiff  were 
affectionate,  and  after  the  marriage  Miss  Parsons  spent  most  of  hor 
time  in  England  and  Paris,  and  was  a  frequent  and  welcome  visitor 
at  the  Smiths. 

On  March  1,  1888,  the  plaintiff  wrote  the  following  letter  to  Mian 
Bang: 
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'' March  Ut,  ISSS. 
"Mt  Dbab  Dust. —  As  you  have  often  expressed  your  willing- 
ness to  give  me  tlie  sum  of  eighteen  hundred  dollars  per  year  until 
yon  arrive  at  the  age  of  twenty-one  years,  if  you  will  write  me  to 
this  effect  I  shall  be  very  grateful. 

"Yours  faithfully, 

"SAEAB.  PARSONS. 
"  To  Miss  Daisy  F.  Kino." 

Miss  King,  then  sixteen  years  of  age,  replied  as  follows : 

"  503  Fifth  Ave.,  N.  Y.,  IfcL  2,  1888. 

"  My  Dear  Sara. —  Your  letter  of  the  Ist  inst.  received.     I  am 

perfectly  willing  to  give  you  the  sum  therein  mentioned  ($1800  per 

year)  until  I  reach  the  age  of  twenty-one  years.     I  think  I  can  say 

in  all  truth  and  sincerity  that  there  jire  few  with  whom  I  could  have 

been  constantly  day  and  night  as  I  have  been  with  you  and  always 

have  found  them  the  same,  true,  devoted,  faithful,  fond,  always 

willing  to  share  and  sympathize  with  me  in  my  sorrow  or  joy  as  the 

case  may  have  been.    I  can  assure  you  that  I  appreciate  all  your 

kindness  in  past  years,  and  if  at  any  time  I  can  aid  you  or  yours  in 

any  way  it  will  only  be  a  great  .pleasure  to  me  to  do  so  if  such  an 

occurrence  may  present  itself.     I  trust  we  may  always  be  together, 

that  is  until  either  may  find  the  proper  person,  one  to  whom  we 

may  give  our  heart,  and  even  after  that.     I  agree  to  your  offer  and 

with  many,  many  thanks,  I  am, 

"Your  sincere  friend, 

"D.  F.  KING." 

A  few  days  after  her  marriage  Mrs.  Smith,  her  husband  and 
father  entered  into  an  agreement  in  writing  with  the  plaintiff.  The 
agreement  recites  that,  **  Whereas,"  Miss  Parsons,  "  heretofore 
entered  the  employment  of  the  said  Daisy  King  Smith,  then  Daisy 
Fletcher  King,  upon  the  agreement  that  such  payment  should  be 
continued  whether  so  employed  or  not,  or  she  be  otherwise  provided 
for  in  case  of  the  marriage  of  said  Daisy  Fletcher  King,"  and  then 
recites  the  marriage  with  Smith,  her  intention,  to  live  in  England 
and  desiring  "  to  carry  into  effect  such  agreement  and  understand- 
ing,''  continues,  "  Now,  therefore,  in  consideration  of  the  premises, 
the  services  heretofore  performed  by  said  Parsons  and  of  one  dollar 
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to  them  in  hand  paid,  the  receipt  of  which  is  hereby  acknowledged," 
the  said  parties  covenanted  and  agreed  to  pay  to  Miss  Parsons  during 
her  natural  life  the  said  sum  of  $1,800  annually  in  equal  quarterly 
payments,  "  and  the  parties  of  the  first  part  do  hereby  bind 
themselves,  their  heirs  and  representatives  accordingly." 

The  father,  as  general  guardian  of  Mrs.  Smitli,  was  directed  to 
make  these  payments  out  of  moneys  belonging  to  her  in  his  custody, 
and  she  agreed  to  confirm  ^nd  ratify  the  same  upon  attaining  her 
majority.  The  contract  further  provided  that  in  case  Mrs.  Smith 
died  the  liability  of  her  husband,  by  virtue  of  the  agreement,  should 
terminate.  The  contract  was  under  seal  and  executed  by  all  the 
contracting  parties. 

The  allowance  was  paid  in  monthly  payments  during  the  minority 
of  Mrs.  Smith.  After  she  reached  the  age  of  twenty-one  years  she 
had  property  in  America  producing  an  income  and  under  the  charge 
of  the  defendant,  her  agent.  Remittances  of  this  income  were  from 
time  to  time  made  to  her  in  England,  and  the  avails  were  placed  to 
the  credit  of  her  husband,  as  she  kept  no  separate  account.  For 
several  years  Miss  Parsons  was  in  England  chiefly  caring  for  an 
elder  brother  of  Mrs.  Smith,  and  Mr.  Smith,  by  direction  of  his 
wife,  paid  her  in  pounds  and  shillings  the  equivalent  of  $150  a 
month.  The  first  payments  after  Mrs.  Smith  became  of  age  were 
paid  by  the  defendant,  as  her  agent,  in  the  United  States.  Mr.  and 
Mrs.  Smith  were  on  a  visit  to  this  country  and  slie  personally 
requested  her  agent  to  make  these  payments.  The  stipend,  pur- 
suant to  the  contract,  was  paid  monthly  by  her  direction  until  her 
death.  Concededly  the  only  obligation  imposing  these  payments 
was  the  written  agreement  between  the  parties.  Mrs.  Smith,  in 
speaking  of  these  payments,  referred  to  the  agreement  and  it  w^as 
found  among  her  papers  after  her  decease. 

In  1893,  shortly  after  becoming  of  age,  she  executed  her  will  in 
whieli  slie  directed  her  trustees  to  invest  £8,000  and  "  to  pay  tho 
income  thereof  to  my  friend  Sara  Berwick  Parsons  *  *  *  during 
her  life."  On  March  11,  1897,  she  executed  her  last  will,  which 
contained  a  like  provision  for  the  benefit  of  Miss  Parsons. 

Mrs.  Smith  died  in  England  in  February,  1902.  Letters  of 
administVation,  with  the  will  annexed,  were  issued  to  the  defendant 
by  the  Surrogate's  Court  of  Erie  county.    The  plaintiff  presented 
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to  him  her  claim  pursuant  to  the  written  agreement,  whicli  was 
rejected,  and  this  action  was  thereupon  commenced.  Other  facts 
appear  in  the  opinion. 

John  G.  Milbumj  for  the  appellant. 
Zyman  M.  Bass^  for  the  respondent 

Sprino,  J. : 

At  the  close  of  the  evidence  each  party  moved  for  the  direction 
of  a  verdict.  By  consent  of  the  parties  the  jury  was  discharged 
and  the  case  submitted  to  the  justice  presiding,  who  subsequently 
rendered  his  decision  containing  findings  of  fact  and  conclusions  of 
law  and  directed  judgment  in  favor  of  the  plaintiff.  The  facts  are 
found  in  the  decision  with  great  detail  and  settle  the  conflicting 
facts  and  any  inferences  fairly  deducibl©  therefrom  in  favor  of  the 
plaintiff.  Each  finding  is  supported  by  evidence  to  sustain  it  and  a 
new  trial  should  not  be  ordered  unless  we  are  satisfied  that  the 
decision  in  its  material  features  is  decidedly  contrary  to  the  evidence. 

It  is  claimed  by  the  learne.d  counsel  for  the  appellant  that  the 
written  agreement  was  without  consideration  and  that  it  was  not 
ratifie^d  by  Mrs.  Smith  after  she  attained  her  majority,  and  these 
contentions  comprise  the  principal  questions  requiring  consideration. 

The  agreement  on  its  face  imports  a  valuable  consideration.  The 
presence  of  the  seal  and  the  acknowledgment  of  the  receipt  of  one 
dollar  imply  a  consideration  {Mutual  Life  Ina.  Co.  v.  Yates 
Co^tnty  Nat,  Bank^  35  App.  Div.  218 ;  Matter  of  Steglich^  91  id. 
76 ;  6  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  762 ;  2  Whart.  Ev. 
§  1045),  which  may  be  rebutted  by  extraneous  proof.  {Baird  v. 
Bairdj  145  N.  T.  659.)  Eliminating,  however,  the  effect  of  the 
seal  and  the  acknowledgment  of  payment,  the  agreement  is  founded 
on  services  performed  by  the  plaintiff  while  in  the  employment  of 
Miss  King,  and  for  which  she  had  agreed  to  pay.  Had  Mrs.  Smith 
been  an  adult  the  agreement  in  and  of  itself  would  have  been  suffi- 
cient to  enable  Miss  Parsons  to  recover  upon  it,  unless  its  validity 
was  impeached  by  proof. 

It  becomes  important,  therefore,  to  refer  to  the  evidence  for  the 
purpofie  of  ascertaining  if  the  recitals  of  employment  and  service 
App.  Div.— Vol,  CXL        41 
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in  the  agreement  have  been  entirely  disproved.  In  order  to  compre- 
hend the  scope  of  the  agreement,  it  is  essential  to  keep  in  mind  the 
relations  of  these  two  people.  Miss  King  was  a  motherless  child 
who  was  living  with  her  grandmother ;  and  the  plaintiff  at  thirty- 
two  years  of  age  came  into  the  family  when  the  child  was  six  years 
pf  age  and  remained  there  for  six  years.  They  were  together  daily. 
Fhey  occupied  the  same  bed.  The  plaintiff  cared  for  the  girl, 
msted  in  her  education,  and  they  became  closely  attached  to  each 
)ther.  After  the  death  of  the  grandmother  Miss  King  lived  with 
.\ke  plaintiff  in  New  York,  and  their  keen  affection  existed  unabated 
until  the  death  of  Mrs.  Smith.  For  the  services  rendered  the  plain- 
tiff received  no  compensation  in  money.  It  may  be  that  none  was 
expected  to  be  paid.  In  any  event,  the  services  were  valuable,  and 
were  so  regarded  by  Miss  King,  and  they  were  sufficient  to  consti- 
tute a  valuable  consideration  for  the  promise  to  pay  therefor.  The 
adequacy  of  the  price  paid  or  promised  is  not  significant  Miss 
King  had  property  to  the  amount  of  $300,000.  She  had  been 
reared  in  affluence  She  alone  had  the  right  to  measure  the  value 
of  the  employmeni  and  companionship  of  her  friend.  It  is  not  for 
another  to  determine  that  she  paid  in  excess  of  their  real  worth,  and 
her  agreement  to  extend  the  term  of  payment  during  the  lifetime 
of  the  plaintiff  cannot  be  overthrown  because  we  may  conclude  that 
the  plaintiff  did  not  eaia  the  full  sum  which  Mrs.  Smith  chose  to 
pay  her.  ( Yarwood  v.  Trusts  <&  QuaromUe  Go.^  Lid.^  94  App. 
Div.  47;  appeal  dismisk^d,  182  N.  Y.  627;  Eoff^l  v.  Peck,  64  id. 
596.) 

The  agreement  was  ej^ecuted  as  Mrs.  Smith  and  her  husband 
were  about  to  depart  from  this  country  for  their  future  home  in 
England.  In  entering  into  the  agreement  she  was  not  acting  alone 
or  unadvisedly.  Her  husband  and  father  were  parties  to  the  con- 
tract and  they  personally  became  liable  for  the  payment  of  the 
allowance  which  she  fixed  upon  as  the  remuneration  for  the  services 
rendered.  The  contract  was  drawn  by  her  lawyer.  The  solemn 
recitals  of  consideration  were  not  stealthily  inserted  in  it  or  with- 
out her  knowledge.  The  attorney  was  not  preparing  this  important 
agreement  for  his  client  without  information  concerning  the  con- 
sideration. He  ascertained  the  inducement  for  the  agreement  and 
embodied  it  clearly  therein.    There  is  no  suggestion  and  there 
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could  Bot  be  of  any  overreaching  in  the  preparation  of  the  contract. 
So  just  was  it,  apparently,  that  her  nearest  relatives  sanctioned  it 
and  were  responsible  for  its  performance.  The  prior  agreement, 
even  though  voidable  at  the  will  of  Miss  King,  denoted  an  inten- 
tion to  compensate  tlie  plaintiff.  It  was  in  effect  canceled  and  the 
one  in  controversy  substituted.  Its  cancellation  was  suflBcient  con- 
sideration for  the  more  formal  and  explicit  instrument.  {Ilamer  v. 
Sidway,  124  N.  T.  538  ;  Melville  v.  Krv^e,  174  id.  306.) 

The  two  letters  quoted,  which  are  the  first  indication  of  any 
intention  to  pay,  do  not  militate  against  the  contractual  liability. 
These  ladies  were  close  friends.  We  would  not  expect  in  their  let- 
ters, filled  with  outbursts  of  affection,  to  find  the  one  asserting  a 
debt  and  the  other  insisting  that  any  payment  made  was  voluntary. 
There  was  no  enforcible  demand.  Miss  King  was  a  minor  during 
all  the  time  of  the  rendition  of  the  services  which  induced  the 
agreement.  When  she  approached  womanhood,  realizing  that  the 
services  had  been  valuable  to  her  and  that  her  friend  was  needy, 
she  saw  fit  to  impose  upon  herself  their  payment  as  an  obligation. 
The  correspondence  denotes  that  the  amount  had  been  the  subject 
of  conversation  and  had  been  agreed  upon  between  them,  and  that 
sum  was  adhered  to  from  the  beginning.  One  or  two  of  the  wit- 
nesses testified  that  Mrs.  Smith  said  these  payments  were  voluntarily 
made  by  her.  They  were  originally.  She  could  not  have  been 
made  to  pay.  She  was  animated  by  her  love  and  affection  in 
undertaking  to  compensate  where  no  debt  could  have  been  estab- 
lished. None  the  less,  the  compelling  moral  obligation  did  not 
wipe  out  the  services  rendered  upon  which  slie  had  the  right  to  put 
a  money  value  and  by  a  binding  agreement  assume  their  payment 
according  to  her  own  estimate. 

Her  declarations,  if  competent,  are  not  sufficient  to  warrant  the 
Betting  aside  of  the  judgment  in  view  of  the  other  evidence  con- 
tained in  the  record,  and  all  of  which  was  considered  by  the  trial 
justice  in  arriving  at  his  conclusion. 

These  facts  are  established  by  evidence  which  is  substantially 
undisputed.  We  think,  therefore,  the  appellant  has  not  affinna- 
tively  established  that  the  agreement  was  without  a  valuable  con- 
sideration, but  on  the  contrary,  the  facts  affirm  its  validity. 

It  wa0|  of  Qourse,  essential  to  the  validity  of  the  agroeineut  that 
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it  be  ratified  after  Mrs.  Smith  became  of  age.  The  adoption  of 
the  agreement  required  no  new  consideration.  There  must  l)e  tlie 
confirmation,  the  definite  recognition  of  the  antecedent  obligation, 
but  notliing  beyond  to  make  it  effective.  Within  the  strict  rule 
stated  in  the  brief  of  the  counsel  for  th^  appellant  Mrs.  Smith  con- 
firmed the  agreement  after  attaining  her  majority.  The  payments 
after  thit  time  were  regularly  made  according  to  her  direction. 
She  was  nearly  nineteen  years  of  age  at  the  time  the  contract  was 
entered  into.  It  must  have  been  made  at  her  instance.  She  was  a 
married  woman  and,  undoubtedly,  comprehended  the  nature  and 
extent  of  the  obligations  she  had  assumed.  She  retained  the  agree- 
ment or  a  copy  of  it.  There  was  no  other  agreement  whereby  she 
was  called  upon  to  pay  the  plaintiiS.  She  recognized  its  existence 
in  talking  with  her  friends  and  with  the  defendant,  her  agent.  In 
lier  letters  to  the  plaintiff  she  referred  to  her  allowance. 

For  eight  years  without  interruption  she  caused  the  sum,  which 
she  had  covenanted  to  pay,  to  be  turned  over  to  the  plaintiff.  An 
intelligent  lady,  with  abundant  means,  with  the  active  co-operation 
of  her  husband,  she  met  the  obligation  graciously  undertaken  while 
a  minor.  She  paid  understandingly.  It  is  too  late  now  to  claim 
tliat  she  did  not  intend  to  conform  to  the  terms  of  the  written 
agreement  entered  into  with  so  much  solemnity. 

If  Mrs.  Smith  the  year  before  her  death  had  attempted  to  repu- 
diate this  agreement,  claiming  that  it  was  without  consideration 
and  that  it  had  not  been  ratified  by  her,  the  endeavor  would  have 
been  unavailing  if  based  on  the  proof  contained  in  this  record. 
The  contract  was  not  void.  The  authorities  are  quite  uniform  in 
iiiaintaining  the  principle  that  the  contract  of  an  infant  is  voidable 
only,  irrespective  of  whether  for  his  benefit  or  to  his  prejudice. 
( /Uinn  V.  SchwarSj  177  N.  T.  252 ;  ffenrj/  v.  Boot,  33  id.  526 ; 
2  Kent  Comm.  234  et  seq. ;  1  Pars.  Cont.  [5th  ed.]  293  et  seq. ;  2 
Black.  Comm.  291 ;  16  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  272 
•et  seq.) 

Mrs.  Smith,  on  becoming  of  age,  might  have  entered  into  a  new 

agreement  with  like  import  to  the  old  one.     She  preferred  to  keep 

tlie  old  one  alive.     She  had  the  same  power  to  do  this  as  to  enter 

into  an  independent  contract. 

^It  is  claimed  there  waa  no  ratification  becaoso  Hn  Sraitb  mod^ 
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the  payments  to  the  plaintiff.  The  money  of  his  wife  was  deposited 
with  his  bankers  to  liis  credit,  and  he  testified  that  it  was- his  wife's 
wish  that  these  payments  should  be  made.  The  acknowledgment 
of  payment  in  each  instance  was  made  by  the  plaintiff  to  Mrs.  Smith, 
althongh  the  check  was  that  of  her  husband.  Commencing  with 
1899  and  continuing  until  the  deatli  of  Mrs.  Smith,  the  payments 
were  made  monthly  in  this  country  by  Mr.  Teller,  her  agent  and 
the  custodian  of  her  funds,  and  each  statement  rendered  by  him  to 
her  showed  these  payments  made  each  month.  A  more  complete 
recognition  of  the  agreement  cannot  be  conceived. 

Again,  it  is  contended  that  the  recital  of  consideration  in  the 
agreement  is  not  binding  on  Mt*s.  Smith  because  she  was  an  infant 
at  the  time  of  its  execution,  and  authorities  are  cited  holding  that 
the  admissions  of  an  infant  are  not  binding  against  him.  In  those 
cases  there  had  been  no  ratification,  and  the  admissions  made  during 
infancy  were  attempted  to  be  used  to  establish  an  estoppel  or  a  lia- 
bility notwithstanding  the  failure  to  show  an  affirmance  of  the 
agreement.  In  Sims  v.  Everhardt  (102  TJ.  S.  300),  cited  in  the  dis- 
senting opinion,  the  infant  had  executed  a  deed  during  her  minority 
asserting  that  she  was  of  age.  There  was  no  recognition  of  the 
deed  after  she  attained  majority,  and  she  commenced  an  action 
to  set  it  aside.  It  was  claimed  that  she  was  estopped  by  her  admis- 
sions made  while  she  was  an  infant.  The  court  held  that  the 
declaration  could  not  be  resorted  to  in  order  to  uphold  an  agreement 
which  depended  upon  her  affirmance  after  she  became  of  ago  to  give 
validity  to  it.  The  court  said  (at  p.  313) :  "  The  question  is  wliether 
acts  and  declarations  of  an  infant  during  infancy  can  estop  him 
from  asserting  the  invalidity  of  his  deed  after  he  has  attained  his 
majority."  The  court  further  said  that  the  conveyance  itself  "is 
an  assertion  of  his  right  to  convey,"  and  nothing  is  added  to  it  by 
a  contemporaneous  admission. 

The  recitals  in  the  agreement  amount  to  an  admission  or  declara- 
tion by  Mrs.  Smith  that  she  owed  the  plaintiff  for  services  while 
under  age,  at  which  time  she  had  reached  sufficient  maturity  to 
comprehend  the  scope  and  force  of  the  declaration,  and  it  is  com- 
petent evidence  against  her  tending  to  establish  a  consideration  for 
the  agreement.  When  Mrs.  Smith  became  of  age  she  ratified  the 
agreement ;  not  a  portion,  but  the  agreement  as  it  existed.    That 
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indorsement  was  equivalent  to  a  new  agreement.  The  ratification 
carried  with  it  a  recognition  of  the  agreement  to  its  fullest  extent, 
and  the  recitals  thus  became  eflEective  against  her. 

'Of  course,  the  agreement  was  in  no  part  valid  during  the  infancy 
of  Mrs.  Smith,  and  its  validity  depended  upon  her  own  conduct 
after  she  became  of  age.  Its  affirmance  or  disaffirmance  rested 
entirely  with  her,  and  she  elected  to  make  this  precise  agreement 
valid  and  binding  against  her. 

The  agreement  was  executed  in  this  State.  It  was  expected  to 
be  performed  liere.  The  plaintiff  was  a  resident  of  New  York,  and 
this  had  been  the  home  of  Mi*s.  Smith.  The  services  had  been  ren- 
dered here.  Mrs.  Smith's  property  was  in  this  State,  and  in  part, 
at  least,  remained  invested  here.  After  she  became  of  age  she  was 
in  this  country  and  directed  her  agent  to  pay  the  allowance  to  Miss 
Parsons,  so  the  initial  ratification  was  in  the  State  of  New  York. 
The  confirmation  of  the  agreement  by  Mrs.  Smith  made  it  opera- 
tive from  its  inception.  In  these  circumstances  the  agrieement  is 
to  be  governed  by  the  laws  of  the  State  of  New  York. 

The  effect  of  the  bequest  in  the  will  of  Mrs.  Smith  for  the  benefit 
of  the  plaintiff  is  not  befor^  us.  That  provision  may  have  been 
intended  as  a  substitute  for  the  allowance  fixed  by  the  agreement. 
No  such  defense  is  pleaded,  and  no  such  question  is  suggested  in 
the  brief.  There  is  nothing  in  the  record  to  indicate  tliat  Miss 
Parsons  is  claiming  both  provisions.  If  such  is  her  position,  and 
the  effect  of  the  will  upon  the  contract  were  to  be  considered  upon 
this  appeal,  an  entirely  different  situation  might  be  presented.  In 
any  event  the  plaintiff  has  elected  to  enforce  the  agreement.  If 
she  is  not  entitled  to  take  pursuant  to  the  will,  and  also  recover 
upon  the  contract,  her  election  has  been  made.  {Cauljield  v. 
Sullivan,  85  N.  Y.  153.) 

There  is  no  proof  that  the  trust  bequest  under  the  will  has  been 
set  apart  for  the  benefit  of  the  plaintiff,  or  that  any  payment  or 
tender  of  payment  pursuant  to  its  terms  has  been  made.  There  is 
no  warrant  in  the  record  for  the  statement  that  she  is  seeking  to 
recover  $3,600. 

We  have  simply  to  determine  the  validity  of  the  agreement,  with 
the  inferences  and  facts,  so  far  as  they  are  conflicting,  resolved  in 
favor  of  the  plaintiff,  and  we  cannot  be  led  away  from  this  plain 
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path  by  the  suggestion  that  the  plaintiff  is  endeavoring  to  take  both 
by  virtue  of  the  will  and  of  the  agreement.     Such  an  assumption 
may  be  entirely  unwarranted. 
The  judgment  should  be  affirmed,  with  costs. 

All  concurred,  except  McLennan,  P.  J.,  and  Nash,  J.,  who  dis- 
sented in  an  opinion  by  McLennan,  P.  J. 

McLennan,  P.  J.  (dissenting) : 

The  action  was  commenced  on  the  10th  day  of  September,  1903, 
to  recover  the  amount  alleged  to  be  due  and  owing  to  the  plaintiff 
under  and  by  virtue  of  a  certain  contract  bearing  date  the  18tli  day 
of  December,  1890,  executed  by  the  defendant's  testatrix,  who  at 
the  time  was  an  infant.  The  defenses  to  plaintiff's  alleged  cause  of 
action  are  in  effect  that  the  contract  was  not  ratified  by  the  testa- 
trix after  she  became  twenty-one  years  of  age  and  that  there  was  no 
consideration  for  the  same.  The  facts,  so  i^r  as  deemed  important, 
are  stated  in  the  opinion. 

Daisy  Fletcher  King,  defendant's  testatrix,  was  born  in  March, 
1872.  Her  mother  died  during  her  infancy  and  she  with  her  two 
brothers,  both  older  than  herself,  went  to  live  with  their  grand- 
mother, a  Mrs.  Pratt,  at  her  home  on  Delaware  avenue  in  the  city 
of  Buffalo,  'N.  T.,  and  so  continued  until  the  death  of  the  latter, 
which  occurred  in  1S85,  when  the  testatrix  was  thirteen  years  of 
age.  The  plaintiff  became  a  member  of  the  grandmother's  house- 
hold in  1878,  when  the  testatrix  was  six  years  old,  and  so  continued 
until  about  a  year  before  the  grandmother's  death,  when  the  plain- 
tiff went  to  New  York  to  live  with  her  mother  and  sister.  Con- 
cededly,  while  living  with  Mrs.  Pratt  the  plaintiff  aided  and  assisted 
in  caring  for  and  bringing  up  the  testatrix,  but  there  is  not  a  line  in 
the  evidence  to  indicate  that  she  was  not  fully  compensated  for  any 
and  all  services  thus  rendered  by  her.  After  the  grandmother, 
Mrs.  Pititt  died,  the  testatrix  with  one  of  her  brothers,  who  was 
seven  years  older,  went  to  live  with  the  plaintiff  at  a  boarding  house 
kept  by  her  in  New  York  city.  The  testatrix  lived  there  and 
attended  a  day  school  for  a  little  over  two  years  or  until  the  begin- 
ning of  the  year  1888,  when  with  tlie  plaintiff  she  went  to  Europe, 
where  they  stayed  about  six  months.  She  returned  in  the  latter  part 
of  1888,  and  took  an  apartment  on  Pifth  avenue  in  New  York  city 
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where  the  plaintiff  lived  with  her.  During  that  time  the  plaintiff 
was  in  England  for  two  months  in  1890,  taking  charge  of  the  testa- 
trix's elder  brother.  There  is  no  suggestion  in  the  evidence  that 
any  services  rendered  by  the  plaintiff  to  Daisy  King  during  this 
period  were  not  fully  paid  for.  Indeed,  the  contrary  is  very  con- 
clusively established  from  the  fact  that  the  testatrix  was  compara- 
tively rich  in  her  own  right,  and  that  the  plaintiff  M'as  without 
property.  We  think  it  only  fair  from  the  evidence  to  assume  that 
the  trip  to  Europe  and  the  cost  of  living  in  New  York  were  paid 
out  of  the  income  of  the  testatrix.  At, least  nothing  is  shown  to 
indicate  that  whatever  services  were  rendered  by  the  plaintiff  for 
or  at  the  request  of  the  testatrix  were  not  fully  .paid  for  by  her. 

If  we  stop  at  this  point  and  inquire,  was  the  testatrix  under  any 
legal  obligation  to  the  plaintiff  ?  the  answer  must  be  that  there  is 
no  evidence  to  support  such  claim,  but  upon  the  contrary  the  facts 
lead  irresistibly  to  the  conclusion  that  any  such  obligations,  if  they 
existed,  had  been  promptly  and  fully  discharged  as  they  arose. 

On  December  11,  1890,  the  testatrix,  who  was  then  eighteen 
years  of  age,  was  married  to  Mr.  Willoughby  Smith,  who  resided 
in  London  and  was  a  subject  of  Great  Britian.  After  the  marriage 
she  accompanied  her  husband  to  England,  where  she  lived  with  him 
f^ontinuously  until  her  death  on  February  9, 1902.  On  the  18th  day 
^f  December,  1890,  seven  days  after  her  marriage,  the  defendant's 
testatrix  entered  into  the  contract  in  question,  which  is  as  follows : 

"This  agreement  made  this  eighteenth  day  of  December,  in  the 
year  one  thousand  eight  hundred  and  ninety,  between  Daisy  King 
Smith,  wife  of  Willoughby  Statham  Smith  and  said  Willoughby  S. 
Smith,  of  London,  England,  of  the  first  part,  William  J.  King,  as 
guardian  of  the  said  Daisy  King  Smith,  of  the  second  part,  and 
Sara  J5.  Parsons,  now  of  Buffalo,  of  the  third  part. 

"  Witnesses  :  Whereas  the  party  of  the  third  part  heretofore 
entered  the  employment  of  the  said  Daisy  King  Smith,  then  Daisy 
Fletcher  King,  upon  the  agreement  that  such  payment  should  be 
continued  whether  so  employed  or  not,  or  she  be  otherwise  provided 
for  in  case  of  the  marriage  of  said  Daisy  Fletcher  King, 

"And  WHEREAS,  said  Daisy  Fletcher  King  having  now  intermar- 
ried with  said  Willoughby  S.  Smith  and  intending  to  live  in  Eng- 
land, desires  to  carry  into  effect  such  agreement  and  understanding ; 
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"  J^oWy  therefore^  in  consideratibn  of  tlie  premises,  tbo  services 
heretofore  performed  by  said  Parsons  and  of  one  dollar  to  them  in 
hand  paid,  the  receipt  of  which  is  hereby  acknowledged,  the  parties 
of  the  tirst  part  have  covenanted  and  agreed  and  hereby  do  cove- 
nant and  agree  to  pay  to  the  said  party  of  the  third  part  annually 
during  her  life,  the  sum  of  eighteen  Inmdred  dollars  in  quarterly 
payments  of  four  hundred  and  fifty  dollars  each,  and  the  parties  of 
the  first  part  do  hereby  bind  themselves,  their  heirs  and  representa- 
tives accordingly ; 

"  And  where'as,  the  said  Daisy  King  Smith  is  now  a  minor  of 
the  age  of  eighteen  years ;  .        ' 

"  And  WHEREAS,  the  said  party  of  the  second  part  is  her  guardian, 
having  in  his  custody  her  income  during  lier  minority,  the  parties 
of  the  first  part  do  hereby  authorize,  empower  and  direct  the 
party  of  the  second  part  to  pay  the  party  of  the  third  part  such 
annuity  commencing  with  the  first  day  of  December,  1890,  and 
thereafter  to  pay  the  same  pending  the  minority  of  the  said  Daisy 
King  Smith  from  any  income  in  his  hands  belonging  to  her  and 
the  receipts  of  the  party  of  the  third  part  shall  be  a  good  and 
sufficient  acquittance  to  the  party  of  the  second  part  for  all  such 
payments. 

"  And  the  parties  of  the  first  part  do  hereby  covenant  and  agree 
that  they  will  indemnify  and  save  harmless  the  party  of  the  second 
part  from  any  liability  on  account  of  any  such  payments  and  that  so 
soon  as  Daisy  King  Smith  shall  attain  the  age  of  twenty-one  years 
they  will  by  their  solemn  instrument  ratify  and  confirm  all  such 
payments 

"  But  in  case  of  the  decease  of  the  said  Daisy  King  Smith  the 
liability  of  the  said  Willoughby  S.  Smith  under  this  agreement  shall 
cease  and  determine. 

"  And  the  party  of  the  second  part  hereby  assents  to  the  provisions 
hereof. 

"  In  witness  whereof,  the  parties  hereto  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

"  DAISY  KING  SMITH,  [seal]  ^ 

«  WILLOUGHBY  STATHAM  SMITH,   [seal] 
"WILLIAM  J.  KING,  Guardian,  •  [seal] 

«  SARA  B.  PARSONS,  [seal]." 
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What  induced  the  contract  them  made  is  clearly  indicated  by  the 

letters  following,  and  which  most  emphatically  preclude  the  idea  of 

legal  obligation :  ^ 

'' March  lety  1S88. 

"  My  Dear  Daisy. —  As  you  have  often  expressed  your  willing- 
ness to  give  me  the  sum  of  eighteen  hundred  dollars  per  year  until 
you  arrive  at  the  age  of  twenty-one  years,  if  yon  will  write  me  to 
this  effect  I  shall  be  very  grateful. 

'i  Tours  faithfully, 
"  To  Miss  Daisy  F.  King.  SARA  B.  PARSONS.** 

"  503  Fifth  Ave.,  N.  T.,  McL  2,  1888. 
"My  Dear  Sara. —  Tour  letter  of  the  Ist  inst.  received.  I  am 
perfectly  willing  to  give  you. the  sum  therein  mentioned  ($1800 
per  year)  until  I  reach  the  age  of  twenty-one  years.  I  think  I 
can  say  in  all  truth  and  sincerity  that  there  are  few  with  whom  I 
could  have  been  constantly  day  and  night  as  I  have  been  with  yo* 
and  always  have  found  them  the  same,  true,  devoted,  faithful,  fond, 
always  willing  to  share  and  sympathize  with  me  in  my  sorrow  or 
joy  as  the  case  may  have  been.  I  can  assure  you  that  I  appreciate 
all  your  kindness  in  past  years,  and  if  at  any  time  I  can  aid  you  or 
yours  in  any  way  it  will  only  be  a  great  pleasure  to  me  to  do  so  if 
such  an  occurrence  may  present  itself.  I  trust  we  may  always  be 
together,  tliat  is,  until  either  may  find  the  proper  person,  one  to 
whom  we  may  give  our  heart,  and  even  after  that.  I  agree  to  your 
offer  and  with  many,  many  thanks,  I  am, 

"  Tour  sincere  friend, 

"D.  F.  KING." 

We  venture  to  suggest  that  there  is  not  a  scintilla  of  evidence 
which  indicates  that  at  the  time  the  contract  in  question  was  made 
the  testatrix  was  under  any  legal  obligation  to  the  plaintiff ;  that  she 
owed  her  one  cent  for  services  rendered  and  which  could  have 
been  recovered  in  an  action  at  law.  On  the  day  before  the  contract 
in  question  was  executed,  suppose  the  plaintiff  had  commenced  an 
action  to  recover  the  value  of  service^  rendered  by  her  for  or  on 
behalf  of  the  infant.  Would  it  be  pretended  that  there  is  any  fact 
disclosed  by  the  evidence  in  this  record  which  would  have  justified 
a  recovery  in  that  case  ?     The  alleged  consideration  -because  of 
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future  services  is  equally  without  foundatiou.  By  the  terms  of  the 
contract  the  plaintiff  does  not  bind  lierself  or  agree  to  perforin  a 
single  act  of  service  for  or  on  behalf  of  the  testatrix  after  the  exe- 
cution of  the  contract  in  question.  Undoubtedly  there  was  genuine 
love  and  affection  by  the  testatrix  for  her  friend,  the  plaintiff,  who 
had  for  many  years  practically  sustained  the  relation  of  mother  to 
her ;  but  we  have  never  understood  that  such  relation  may  consti- 
tute a  consideration  which  will  support  a  contract  entered  into  by 
an  infant.  As  well  might  a  mother  seek  to  recover  in  an  action  at 
law  the  value  of  the  love  and  affection  bestowed  upon  a  daughter 
who  happened  to  have  a  separate  estate.  The  contract,  however, 
was  entered  into,  and  by  it  the  infant  admitted  a  consideration.  Is 
such  an  admission  by  the  infant  any  evidence  of  the  fact  ?  We 
think  not.  Suppose  that  in  a  certain  contract  made  by  an  infant, 
it  was  recited  that  the  indebtedness,  the  payment  of  which  was 
therein  provided  for,  was  for  necessaries  for  such  infant.  In  an 
action  brought  to  enforce  the  performance  of  such  contract,  after 
the  infant  has  become  of  age,  does  the  plaintiff  make  prima  yacie 
proof  of  his  right  to  recover  "by  simply  putting  the  contract  in  evi- 
dence, after  proving  its  execution  by  such  defendant?  In  the  case 
at  bar  the  only  proof  of  consideration  is  the  recital  in  the  contract. 
If  such  recital  \s  prima  facie  proof  of  the  fact,  then  in  that  regard 
an  admission  made  by  an  infant  is  quite  as  valuable  as  if  made  by 
an  adult.  In  other  words,  a  baby  may  say  over  his  or  her  signature, 
'  I  admit  having  received  from  A  $1,000,  and  in  consideration  of  the 
same  I  agree  to  pay  A  after  I  become  of  age,  $10  per  month  until 
the  whole  sum  is  paid.''  After  becoming  of  age  and  even  after 
having  paid  the  amount  specified  for  several  months  thereafter,  may 
not  such  infant  insist  that  it  is  incumbent  on  the  plaintiff  to  prove 
consideration,  independent  of  his  admission  ?  If  not,  as  before  sug- 
gested, an  admission  as  to  consideration  made  by  an  infant  in  a  con- 
tract executed  by  him  has  the  same  force  and  effect  as  if  made  by 
an  adult.  We  think  such  admission  of  consideration  contained  in 
an  infant's  contract  is  wot  prima  facie  proof  of  tlie  fact.  (Sims  v. 
Everhardt^  102  U.  S.  300,  313;  MacGreal  v.  Taylor,  167  id.  OSS, 
697 ;  Lowell  v.  Daniels^  2  Gray,  101 ;  Browii  v.  McCune^  5  Sandf. 
224 ;  Murphy  v.  Tlolmes,  87  Apj).  Div.  300.) 

In  the  Stma  Case  {supra)  Mr.  Justice  Strong,  in  delivering  the 
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opinion  for  the  court,  said  :  '^  The  question  is,  whether  acts  and  dechi- 
rations  of  an  infant  during  infancy  can  estop  him  from  asserting  the 
invalidity  of  his  deed  after  he  has  attained  his  majority.  In  regard 
to  tliis  there  can  be  no  doubt,  founded  either  upon  reason  or  author- 
ity. Without  spending  time  to  look  at  the  reason,  the  authorities 
are  all  one  way.  An  estoppel  in  pais  is  not  applicable  to  infants, 
and  a  fraudulent  representation  of  capacity  cannot  be  an  equivalent 
for  actual  capacity.  {Brown  v.  McCune^  5  Sandf.  224;  Keen  v. 
Coleman^  39  Penn..  St.  299.)  A  conveyance  by  an  infant  is  an 
assertion  of  his  right  to  convey.  A  contemporaneous  declaration 
of  his  right  or  of  his  age  adds  nothing  to  what  is  implied  in  his 
deed.  An  assertion  of  an  estoppel  against  him  is  but  a  claim  that 
he  has  assented  or  contracted.  But  he  can  no  more  do  that  eflfec- 
tively  than  he  can  make  the  contract  alleged  to  be  confirmed." 

We  conclude  that  the  reqital  or  admission  of  consideration  in  the 
infant's  contract  furnished  no  proof  of  the  fact,  and  that  independ- 
ent of  such  admission  there  is  absolutely  no  proof  of  consideration, 
and,  therefore,  that  the  testatrix  or  her  representative  was  at  liberty 
at  any  time  to  assert  its  invalidity. 

Was  the  contract  ratified  by  defendant's  testatrix  after  she  reached 
the  age  of  twenty-one  years  ?  We  assume  it  is  the  law  that  such  an 
alleged  ratification,  in  order  to  be  efliective  as  such,  must  be  "  either 
by  an  express  new  promise,  made  orally  or  in  writing,  or  it  may 
be  ifnplied  from  acts  or  declarations  clearly  showing  an  intention  to 
recognize  the  contract,  and  to  be  bound  by  it.  The  new  promise, 
whether  in  writing  or  oral,  or  evidenced  by  conduct,  must  be  clear 
and  unequivocal,  and  must  show  an  intention  to  be  bound."  (Clark 
Cont.  [1894]  248.) 

Parsons  in  his  work  on  Contracts  (Vol.  1  [8th  ed.],  p.  349)  states 
the  rule  to  be :  "  It  (ratification)  must  be  made  with  the  deliberate 
purpose  of  assuming  a  liability  from  which  he  knows  that  he  is 
discharged  by  law." 

A  mere  acknowledgment  by  an  infant  after  he  obtains  his 
majority  is  not  enough.     {Jackson  v.  Carpenter^  11  Johns.  542.) 

In  Tucker  v.  Moreland  (10  Pet.  58,  75)  the  court  said :  "  The 
mere  recognition  of  the  fact  that  a  conveyance  has  been  made  is 
not  per  se  proof  or  a  confirmation  of  it.  *  *  *  Admitting  that 
acts  in  pais  may  amount  to  a  confirmation  of  a  deed,  still  we  are 
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of  tlie  opinion  that  these  acts  shonld  be  of  such  a  solemn  and 
unequivocal  nature  as  to  establish  a  clear  intention  to  confirm  the 
deed,  after  a  full  knowledge  that  it  was  voidable." 

As  we  have  seen,  the  contract  in  question  was  executed  on  the 
18th  day  of  December,  1890,  seven  days  after  the  marriage  of 
defendant's  testatrix,  who  was  then  eighteen  years  of  age,  and 
immediately  thereafter  she  went  to  England  with  her  husband, 
where  she  resided  with  him  until  her  death  in  February,  1902.  It 
appears  that  the  husband  had  property  of  his  own  ;  that  the  income 
from  his  wife's  property  went  into  his  bank  account,  no  separation 
or  discrimination  as  to  his  or  hers  being  attempted.  He  received 
and  deposited  with  his  own,  her  income,  and  all  was  usgd  for  the 
needs  or  2)leasure  of  both,  as  either  desired  or  deemed  proper.  The 
contract  which  is  the  subject  of  dispute,  by  its  terms  obligated 
defendant's  testatrix  to  pay  $1,800  per  year  in  equal  quarterly  pay- 
ments to  the  -plaintiff  during  her  natural  life.  The  husband  guar- 
anteed such  payment  during  the  life  of  his  wife.  Such  payments 
were  made  by  him  or  by  his  direction  regularly  until  his  wife's 
death,  and  it  is  solely  because  of  the  payments  so  made  that  a  rati- 
fication of  the  contract  is  claimed  to  have  been  established.  If 
there  had  been  no  obligation  resting  upon  the  husband  in'  the  prem- 
ises, such  payments  having  been  made  by  or  authorized  by  him,  he 
having  charge  of  his  wife's  income,  there  would  be  force  in  the 
suggestion  that  they  were  made  pureuant  to  her  request  and  direc- 
tion, but  he  by  the  terms  of  the  contract  had  obligated  himself  to 
pay  during  the  natural  life  of  his  wife.  How  then  can  it  be  said 
that  after  his  wife  became  twenty-one  years  of  age  such  payments 
were  made  in  ratification  of  her  alleged  legal  obligation,  rather 
than  iu  discharge  of  his  own  as  guarantor?  Indeed,  it  appears 
without  contradiction  that  the  wife  had  frequently  stated  that  she 
did  not  understand  the  contract  in  question  imposed  any  legal  obli- 
gation upon  her.  But  in  addition  it  appears  that  immediately  upon 
reaching  her  majority  she  made  a  will  which  created  a  trust  in  plain- 
tiff's favor,  which  would  yield  to  the  plaintiff  annually  during  her 
natural  life  precisely  the  amount  specified  in  the  contract.  Can  wo 
say  it  was  the  intention  of  defendant's  testatrix  to  bestow^ upon  the 
plaintiff  an  annuity  of  $3,600  instead  of  $1,800  specified  in  the  con- 
tract and  will  ?     We  think  the  evidence  conclusively  shows  that  any 
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payments  which  were  made  in  apparent  recognition  or  affirmance 
of  the  contract  in  question,  should  not  be  considered  as  a  ratification 
by  tlie  infant,  b\it  that  at  tlie  most  tlifey  were  made  or  authorized  by 
the  husband  in  discharge  of  his  obligation. 

The  case  at  bar  presents  the  not  unusual  situation  of*  a  person 
seeking  to  acquire  a  portion  of  a  decedent's  property  without  con- 
sideration and  because  of  words  written  or  alleged  to  have  been 
spoken.  In  this  case  the  defendant's  testatrix  sought  to  provide  for 
the  plaintiff,  her  loved  companion,  in  effect  her  mother,  by  giving 
her  annually  $1,800  during  her  natural  life.  It  is  now  sought  to 
make  the  estate  of  the  deceased  contribute  to  such  support  the  sum 
of  $3,600  per  annum,  because  we  must  assume  the  will  of  tlie  tes- 
tatrix which  was  put  in  evidence  and  which,  entirely  independent 
of  the  contract,  provided  for  the  payment  to  the  plaintiff  of  an 
annuity  of  $1,800,  is  in  all  respects  valid.  We  think  all  the  acts 
done  by  defendant's  testatrix  after  she  became  twenty-one  years  of 
age  are  consistent  with  the  proposition  that  she  felt  a  daughter's 
love  and  affection  for  the  plaintiff  ;  that  such  feeling  impelled  her 
to  make  provision  for  her  friend,  practically  lier  mother ;  but  that 
there  was  no  intention  on  her  part  to  impose  an  obligation  upon  her 
estate  of  $3,600  per  annum  in  favor  of  the  plaintiff.  Can  it  be 
conceived  upon  the  evidence  tiiat  defendant's  testatrix  by  permit- 
ting her  husband  to  pay  annually  the  amount  specified  in  the  con- 
tract, which  he  was  legally  obligated  to  pay,  thereby  intended  to 
obligate  her  estate  to  annually  pay  such  sum  during  the  natural  life 
of  the  plaintiff  in  addition  to  the  payment  of  a  like  sum  provided 
for  by  her  \yill  ? 

The  facts  as  to  ratification  are  that  the  testatrix's  husband,  who 
had  charge  of  the  income  of  her  estate  and  who  was  jointly  obli- 
gated with  her  to  make  the  payments  specified  in  the  contract,  made 
or  authorized  such  payments  to  be  made  after  his  wife  became 
twenty-one  years  of  age  the  same  as  before  and  until  lier  death. 
Wo  think  there  is  no  evidence  which  tends  to  show  that  tlie  defend- 
ant's testatrix  ever  in  fact  did  or  intended  to  ratify  the  contract  in 
question.  All  the  evidence  in  the  record  shows  most  conclusively 
that  she  intended  only  to  provide  for  her  friend,  practically  her 
mother,  a  life  annuity  of  $1,800.  We  think  there  is  no  evidence 
which  tends  to  support  the  proposition  that  the  testatrix  intended 
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the  plaintiff  should  have  out  of  her  property  after  her  death  an 
annuity  of  $3,600,  instead  of  the  $1,800  which  had  regularly  been 
paid  to  her  during  the  lifetime  of  the  defendant's  testatrix.  There 
ought  to  be  no  misunderstanding  as  to  tlie  facts.  Defendant's  tes- 
tatrix when  eighteen  years  of  age  agreed  without  any  consideration 
therefor  to  pay  to  the  plaintiff  a  life  annuity  of  $1,800.  The  hus- 
band of  the  testatrix  guaranteed  such  payment  during  the  lifetime 
of  his  wife.  After  her  marriage  the  annuity  was  paid  by  the  hus- 
band or  by  his  direction  until  his  wife's  death.  She  by  her  will 
having  provided  for  the  payment  of  the  same  annuity  to  the  plain- 
tiff, upon  her  death  the  payments  under  the  contract  ceased,  but  the 
same  payments  were  continued  under  the  provisions  of  the  will. 
By  the  judgment  appealed  from  such  obligation  is  sought  to  be 
enforced,  notwithstanding  the  provision  of  the  will,  upon  the 
ground  that  defendant's  testatrix  ratified  the  contract  executed  by 
her  after  she  became  of  age.  We  think  the  evidence  wholly  fails 
to  support  such  contention. 

The  conclusion  is  reached  that  as  matter  of  law  there  is  not 
shown  to  have  been  any  legal  consideration  to  support  the  contract 
in  question,  and  that  the  finding  of  the  learned  trial  judge  that  such 
contract  was  ratified  by  defendant's  testatrix  after  reaching  the  age 
of  twenty-one  years,  was  contrary  to  and  against  the  weight  of  the 
evidence. 

It  follows  that  the  judgment  appealed  from  should  be  reversed 
upon  questions  of  law  and  of  fact,  and  that  a  new  trial  should  be 
granted,  with  costs  to  the  appellant  to  abide  event. 

Nash,  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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Anna  T.  Gilliam,  Appellant,  v.  Guaranty  Trust  Company  of 
New  York,  as  Trustee,  Appointed  in  the  Place  of  Andrew 
FiNDLAY,  Deceased,  to  Care  For  and  Manage  the  Fund  Arising 
under  and  by  Virtue  of  the  Provisions  of  a  Certain  Deed  Made 
by  Eliza  Hunt  to  Andrew  Findlay,  Trustee,  Dated  April 
Twenty -seventh,  Eighteen  Hundted  and  Fifty-tliree,  and  Recorded 
in  the  Register's  Office,  Westchester  County,  August  Thirty-first. 
Eighteen  Hundred  and  Fifty-nine,  in  Liber  Four  Hundred 
Seventeen  of  Deeds,  at  Page  Four,  Defendant,  Impleaded  with 
James  S.  Dyett  and  Others,  Respondents. 

First  Department,  March  9,  1906 

Trust  deed  with  remainders  to  heirs  of  beneficiary  —  when  h^irs  to  be 
ascertained  at  death  of  beneficiary  —  adoption  —  when  adopted  child  is 
heir  and  takes  trust  estate  to  exclusion  of  brothers  of  beneficiary. 

Wben  a  deed  of  trust  provides  that  after  the  death  of  the  beneficiary  the  corpus 
of  the  estate  shaH  go  "  to  her  heirs  at  law/'  such  heirs  are  to  be  ascertained,  not 
at  the  date  of  the  instrument,  but  at  the  death  of  cestui  que  trust  Although 
brothers  of  such'cesiui  qxietrastt  who  was  unmarried  at  the  date  of  the  instru^ 
ment,  may  be  her  heirs  at  the  time  of  her  death,  their  rights  are  subject  to  be 
divested  if  at  the  death  of  said  cestui  que  trust  she  leaves  other  heirs  entitled  to 
take  in  preference  to  said  brothers  under  the  Statute  of  Descent  as  existing  at 
her  death. 

Sq,  too,  the  rights  of  such  brothers  as  remaindermen  are  subject  to  be  divested  if 
the  cesttii  que  tintst  leave  her  surviving  a  lawfully  adopted  child  entitled  to 
inherit  by  statute  at  the  date  of  her  decease. 

The  right  of  inheritance  is  wholly  a  creation  of  the  statute,  and  the  statutes  giv 
ing  the  right  of  inheritance  to  an  adopted  child  are  in  effect  a  part  ol  the  same 
statute  under  which  said  brothers  claim. 

Ilence,  although  such  deed  of  trust  was  executed  in  1853,  at  a  time  when  brother* 
of  the  cestui  que  trust  were  living  and  when  no  statute  allowing  adoption  or 
providing  for  inheritance  by  an  adopted  child  was  extant,  nevertheless  a 
child  adopted  by  the  cestui  que  trust,  who  survives  her,  and  who,  under  the 
Laws  of  1878,  chapter  830,  and  by  virtue  of  subsequent  statutes,  is  entitled  to 
inherit  from  the  foster  parent,  is  her  heir  to  the  exclusion  of  said  brothers  and 
is  entitled  to  the  trust  estate. 

Legislation  on  adoption  stated. 

Patterson  and  Lauohlin,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  Anna  T.  Gilliam,  from  a  final  judgment 
of  tlie  Supreme  Court  in  favor  of  the  defendants  James  S  Dyett 
and  others,  entered  in  the  office  of  the  clerk  of  the  county  ot  New 
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York  on  the  29tli  day  of  June,  1905,  dismissing  the  plaintiflF's  com- 
plaint, pursuant  to  an  interlocutory  judgment  entered  in  Baid  clerk's 
oflSco  on  the  13th  day  of  June,  1905^  upon  the  decision  of  the  court 
rendered  after  a  trial  at  the  New  York  Special  Term,  sustaining 
the  said  defendants'  demurrer  to  the  complaint,  with  notice  of  an 
intention  to  bring  up  for  review  upon  such  appeal  the  aforesaid 
interlocutory  judgment. 

John  H.  Ahney  [John  M,  Harrington  with  him  on  the  brief], 
for  the  appellant. 

Johm,  D,  Henderson^  for  the  respondents  Dyett. 

Clarke,  J. : 

On  April  27,  1853,  EKza  Hunt  conveyed  certain  real  property  to 
Andrew  Findlay  "in  trust  for  the  use  and  benefit  of  *  *  * 
Frances  J.  Dyett  during  her  natural  life  and  after  her  decease  to 
her  heirs  at  law  "  by  deed  which  empowered  said  trustee  to  sell  the 
land  so  conveyed,  and  reinvest  the  money  received  in  other  securi- 
ties ;  and  provided  that  "if  a  sale  should  be  made  of  said  lands,  tlie 
money  or  proceeds  of  said  sale  shall,  until  reinvested  again  be  corj- 
sidered  as  land  and  held  in  trust  for  the  benefit  of  said  Frances  dur- 
ing her  life  and  after  her  decease  to  her  heirs  at  law."  Said  Findlay 
died  in  1892,  and  the  defendant  Guaranty  Trust  Company  of  New 
York  was  appointed  substituted  trustee.  Frances  J.  Dyett,  the  bene- 
ficiary under  said  trust  deed,  intermarried  with  Francis  II.  Thomas. 
Mr.  Thomas  died  in  1888."  Mrs.  Thomas  died  on  February  24, 1905. 
She  left  her^urviving  no  issue  and  no  descendant.  Upon  her  death 
the  trust  created  by  said  deed  ceased.  On  December  6, 1883,  under 
and  in  pursuance  of  the  provisions  of  chapter  330  of  the  Laws  of 
1873,  Mr.  and  Mrs.  Thomas  duly  adopted  plaintiff,  then  an  infant, 
as  and  for  their  own  lawful  child,  and  an  order  in  tliat  regard  was 
duly  made  at  chambers  of  the  County  Court  of  Oneida  county,  and 
from  and  after  said  day  Mr.  and  Mrs.  Thomas,  until  their  respective 
deaths,  and  the  plaintiff  sustained  toward  each  other  the  mutually 
acknowledged  relation  of  parent  and  child.  The  defendants  James 
S.  Dyett,  Thomas  H.  Dyett  and  George  H.  Dyett  are  surviving 
brothers  of  said  Frances  J.  Thomas,  deceased.  The  question  in  the 
case  is,  the  trust  having  ceased  by  the  death  of  the  life  beneficiary, 
App.  Div.— Vol.  CXI.         42 
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did  the  estate  upon  her  death,  under  the  terms  of  the  deed,  devolve 
upon  her  legally  adopted  child,  the  plaintiff,  or  upon  her  three  liv- 
ing brothers  ?  At  the  time  of  her  death,  under  the  terms  of  said 
deed,  who  were  her  "  heirs  at  law  ? "  The  plaintiflE  claims  that  the 
deed  should  be  construed  as  of  the  time  when  the  trust  determined 
by  the  death  of  the  life  beneficiary ;  and  that  as  at  that  time  she 
was  entitled  to  inherit  the  estate  of  her  adopted  mother,  she  was  her 
heir  at  law.  The  defendants  claim  that  the  deed  should  be  con 
strued  as  of  the  time  when  the  deed  was  executed  and  delivered ; 
and  that  as  at  that  time  the  law  did  not  authorize  the  adoption  of 
children  they  are  the  sole  heirs  at  law  of  their  sister  and  entitled  to 
take  the  whole  estate. 

Twenty  years  after  the  execution  of  the  deed  chapter  830  of  the 
Laws  of  1873,  entitled  "  An  act  to  legalize  the  adoption  of  minor 
children  by  adult  persons"  was  passed,  providing  in  section  10 
tliereof  that  the  adopting  parent  and  the  adopted  child  should  sus- 
tain toward  each  other  the  legal  relation  of  parent  and  child  and 
have  all  the  rights  of  tiiat  relation  excepting  the  right  of  inherit- 
ance, except  that  as  respects  the  passing  and  limitations  over  of  real 
and  personal  property  under  and  by  deeds,  conveyances,  wills,  devisee, 
and  trusts,  said  child  adopted  shall  not  be  deemed  to  sustain  the  legal 
relation  of  child  to  the  person  so  adopting.  Ten  years  thereafter, 
December  6,  1883,  the  plaintiff  was  lawfully  adopted.  Section  10 
of  chapter  830  of  the  Laws  of  1873  was  amended  by  chapter  703  of 
the  Laws  of  1887  by  providing  that  the  adopting  parent  and  the 
adopted  child  should  sustain  toward  each  other  the  legal  relation  of 
parent  and  child,  and  have  all  the  riffhts  of  that  relation,  including 
the  right  of  inheritance,  except  that  as  respects  the  passing  and 
limitation  over  of  real  and  personal  property,  under  and  by  deeds, 
conveyances,  wills,  devises  and  trusts,  dependent  upon  the  person 
adopting  dying  without  heirs,  said  adopted  child  shall  not  be 
deemed  to  sustain  the  legal  relation  of  child  to  the  person  so  adopt- 
ing so  as  to  defeat  the  rights  of  remaindermen. 

The  exception  does  not  apply  to  the  case  at  bar.  The  defendants 
Dyett  do  not  claim  as  remaindermen  under  a  deed  providing  for  the 
passing  and  limitation  over  of  real  property,  dependent  upon  the 
person  adopting  dying  without  heirs.  They  claim  under  the  deed 
which  provides  for  the  passing  of  the  estate  to  the  heirs  at  law 
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and  that  they  are  such  heirs.  Chapter  272  of  the  Laws  of  1896 
(the  Domestic  Relations  Law)  provides  in  section  60  that  "  Nothing 
in  this  article*  in  regard  to  an  adopted  child  inheriting  from  the 
foster  parent  applies  to  any  will,  devise  or  trust  made  or  created 
before  June  twenty-lifth,  eighteen  hundred  and  seventy-three,  or 
alters^  clianges  or  interferes  with  such  will,  devise  or  trust,  and  as  to 
any  such  will,  devise  or  trust,  a  child  adopted  before  that  date  is  not 
an  heir  so  as  to  alter  estates  or  trusts  or  devises  in  wills  so  made  or 
created." 

It  seems  sufficient  to  say  that  neither  a  will  nor  a  devise  is  here 
under  consideration.  Nor  is  a  trust.  The  trust  has  run  its  appointed 
course  unaffected  and  untouched.  That  it  has  ceased  and  deter- 
mined is  the  very  reason  for  this  litigation.  Further,  this  child  was 
not  adopted  before  June  25,  1873. 

Chapter  408  of  the  Laws  of  1897,  amending  section  64  of  the 
Domestic  Relations  Law,  provides  that  "The  foster  parent  or 
parents  and  the  minor  sustain  toward  each  other  the  legal  relation 
of  parent  and  child,  and  have  all  the  rights  and  are  subject  to  all  the 
duties  of  that  relation,  including  the  right  of  inheritance  from  each 
other,  *  *  *  and  such  right  of  inheritance  extends  to  the  heirs 
and  next  of  kin  of  the  minor,  and  such  heirs  and  next  of  kin  shall  be 
the  same  as  if  he  were  the  legitimate  child  of  the  person  adopting, 
but  as  respects  the  passing  and  limitation  over  of  real  or  personal 
property  dependent  under  the  provisions  of  any  instrument  on  the 
foster  parent  dying  without  heirs,  the  minor  is  not  deemed  the  child 
of  the  foster  parent  so  as  to  defeat  the  rights  of  the  remaindermen." 
Section  60  of  the  Domestic  Relations  Law  (Laws  of  1896,  chap.  272) 
also  provides  that  "  Proof  of  the  lawful  adoption  of  a  minor  hereto- 
fore made  may  be  received  in  evidence,  and  any  such  adoption  shall 
not  be  abrogated  by  the  enactment  of  'this  chapter  and  shall  have 
the  effect  of  an  adoption  hereunder." 

The  defendants  concede  that  under  these  various  provisions  the 
plaintiff  would  be  entitled  to  take  by  inheritance  or  succession  the 
estate  of  her  foster  mother ;  that  so  far  as  there  may  be  accumula- 
tion of  income  from  the  trust  estate,  that  she  is  entitled  to.  They 
insist,  however,  that  this  estate  is  not  the  estate  of  Mrs.  Thomas, 
devolving  by  inheritance,  but  the  estate  of  Eliza  Hunt,  transmitted 

*Doin.  Rel.  Law,  art.  6.— [Kkp. 
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by  deed  which  is  to  be  interpreted  as  of  the  time  of  execution. 
Their  contention  is  stated  as  follows :  "  By  the  terms  of  the  deed  of 
Eliza  Hunt  *  *  *  the  then  heirs  at  law  of  the  cestui  que  trust 
took  a  vested  remainder  in  the  said  trust  estate,  and  her  father  being 
dead,  her  three  brothers,  the  defendants  Dyett,  were  then  such  heirs 
at  law,  liable,  however,  to  be  divested  by  the  birth  of  a  child."  There 
is  nothing  in  this  record  to  show  that  at  the  time  of  the  making  of 
the  deed  the  father  of  the  cestui  que  trust  was  dead,  or  that  the 
defendants  were  then  her  heirs  at  law.  The  Statute  of  Descent  (1 
E.  S.  751,  §  1 ;  E.  S.  pt.  2,  chap.  2,  §  1)  at  that  time  provided  that 
"  the  real  estate  of  every  person  who  shall  die  without  devising  the 
same,  shall  descend  in  manner  following :  1.  To  his  lineal  descend- 
ants :  2.  To  his  father :  3.  To  his  mother :  and  4.  To  his  collateral 
relatives :  Subject  in  all  cases  to  the  rules  and  regulations  hereinafter 
prescribed."  And  then  follow  many  rules  governing  various  con- 
tingencies and  varying  degrees  of  consanguinity.  The  cestui  q^iie 
trust  was  at  that  time  an  unmarried  girl.  Her  heirs  could  only  be 
known  at  the  iime  of  her  death,  which  as  matter  of  fact  occurred 
fifty-two  years  thereafter.  If  we  look  at  the  nature  of  the  instru- 
ment and  the  situation  of  the  parties,  if  we  look  at  the  intention, 
can  it  be  doubted,  in  view  of  all  the  possible  contingencies  that 
might  arise,  that  the  grantor,  when  she  used  the  words  '^  after  her 
decease  to  her  heirs  at  law,"  had  in  mind  the  obvious,  natural  mean- 
ing, viz.,  those  persons  who  at  the  time  of  her  death  should  be 
declared  by  the  law  then  existing  to  be  her  heirs  at  law  ?  There 
can  be  no  heirs  of  a  living  person.  "  The  legal  and  well  understood 
meaning  of  the  word  heir,  is,  the  one  upon  whom  is  cast  an  estate 
of  inheritance  upon  the  death  of  the  owner,  and  it  follows  that  this 
person  is  uncertain  until  death  occurs,  for  until  that  event,  it  can 
never  be  known  to  whom  the  estate  will  fall."  {Heath  v.  Hewitt^ 
127  N.  Y.  171.)  If  we  assume,  what  does  not  appear,  that  at  tlie 
time  of  the  execution  of  this  deed  these  three  defendants  would 
have  been  the  heirs  of  the  cestui  que  trust  if  her  death  had  pres- 
ently occurred,  their  right  to  take  upon  that  event  was  undoubtedly 
subject  to  be  divested  by  her  marriage  and  the  birth  of  a  child. 
The  share  of  each  one  was  liable  to  be  divested  by  his  death  before 
the  cestui  que  trust.  Consequently  their  whole  estate  —  whatever 
it  was  —  was  liable  to  be  divested  by  the  death  of  all  three  before 
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Frances  Dyett's  death.  That  such  an  estate  is  not  devisable, 
descendible  or  alienable  is  settled.  In  Dougherty  v.  Thompson 
(167  N.  Y.  487)  Judge  Landon  said  :  "  Moore  v.  LitUl  (41  N.  Y. 
66)  is  a  leading  authority,  although  it  has  >  been  criticised  upon 
conimon-law  lines.  It  is  to  the  effect  that  a  remainder  limited  to 
the  heirs  of  A  upon  the  determination  of  a  life  estate  in  A  is  vested 
in  his  lifetime  in  his  living  children,  although  —  and  this  is  the  point 
of  the  criticism  —  A's  heirs  cannot  be  ascertained  until  his  death. 
But  the  case  also  holds  that  the  death  of  any  child  in  his  father's 
lifetime  defeats  his  interest  and  divests  the  remainder,  the  effect  of 
the  statute  being  to  abolish  the  common-law  condition  precedent  to 
the  vesting  of  the  remainder,  namely,  the  child's  survivorship  of  his 
father,  and  to  substitute  for  it  a  condition  subsequent,  which  may 
divest  and  defeat  the  remainder  after  it  is  vested,  namely,  the  child's 
death  in  his  father's  lifetime. 

"  It  was  held  in  subsequent  cases  founded  upon  the  same  title  that 
the  deed  of  a  child  who  predeceased  his  father  conveyed  no  part  of 
the  remainder.  (Jackson  v.  Littell^  56  N.  Y.  108 ;  House  v.  McCor- 
mickj  57  ib.  310;  House  v.  Jackson,  50  ib.  161.)  Thus  a  remain- 
der vests  subject  to  be  divested,  if  such  is  its  tenure,  and  tlie  condi- 
tion subsequently  occurring  upon  which  the  divesting  depends,  the 
remainder  is  thereby  divested." 

Said  Mr.  Justice  Rumsey  in  Paget  v.  Melcher  (26  App.  Div.  17), 
said  opinion  being  approved  by  the  Court  of  Appeals  (156  N.  Y. 
404),  "  The  deed,  then,  is  to  be  construed  in  accordance  with  the 
rule  that  where  final  distribution  is  to  be  made  among  a  class,  the 
benefits  must  be  confined  to  those  persons  who  constitute  the  class 
at  the  time  when  the  division  is  directed  to  be  made.  *  *  *  It 
is  not  necessary  to  consider  the  precise  nature  of  the  interest  taken 
by  the  members  of  the  class  before  the  time  for  division  arises. 
Whether  the  remainder  be  contingent,  or  a  vested  remainder  in 
those  persons  who  shall  constitute  the  class  at  any  given  time,  sub- 
ject to  be  divested  by  the  death  of  any  one  of  those  persons  before 
the  time  for  distribution  arises,  is  a  matter  of  no  particular  impor- 
tance. It  is  sufficient  for  the  purposes  of  this  case  to  say  that  the 
general  rule  is  well  established  that  the  property  when  divided  is  to 
go  to  those  persons  who  shall  compose  the  class  at  the  time  when 
the  division  is  to  be  made."     So  that  whatever  this  right  of  these 
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defendants  may  be  called,  vested,  subject  to  be  divested',  or  contin- 
gent, it  was  liable  to  be  defeated  if  at  the  death  of  the  cestui  que 
trust  they  were  not  tlien  her  heirs.  Their  rights  depended  upon 
the  Statute  of  Descent.  Under  certain  contingencies  they  would  be 
the  heirs  at  law.  That  right  was  subject  to  be  destroyed  by  the 
birth  of  lineal  descendants  who  under  the  same  statute  would  then 
oust  them.  That  statute  was  subject  to  amendment.  It  must  be 
assumed  that  the  grantor  knew  the  law ;  and  that  when  she  said 
^^  after  her  decease  to  her  heirs  at  law,"  she  said  it  knowing  that 
the  Legislature  had  the  power  to  declare  who  the  heirs  at  law  were. 
The  statute  was  amended  by  providing  that  adopted  children  should 
inherit ;  and  as  this  was  an  amendment,  in  effect,  of  the  same  statute 
under  which  defendants  claim  {Dodin  v.  Dodin^  16  App.  Div.  42  ; 
Kemp  V.  N.  Y.  Produce  Exchan^e^  34  id.  175),  it  seems  to  me 
their  right  was  destroyed  or  divested  by  the  adoption  of  a  child  as 
it  would  have  been  by  tlie  birtli  of  a  child.  In  the  Kemp  Case 
{supra)  Mr.  Justice  Cullen  said :  "  On  tlie  death  of  the  testator 
or  the  delivery  of  the  deed,  the  riglits  of  tlie  remaindermen  would 
vest,  and  those  rights  could  not  be  divested  by  subsequent  legisla- 
tion. Though  even  in  such  case,  if  the  will  or  deed  showed  an 
intent  that  the  distribution  should  be  governed  by  the  laws  that 
might  exist  at  some  future  time  provided  for  the  distribution  of  the 
fund,  effect  would  unquestionably  be  given  to  it." 

In  Kohler^s  Estate  (199  Penn.  St.  455)  it  appeared  that  by  will 
dated  October  11, 1853,  testator  gave  part  of  his  estate  in  trust  for 
his  son  for  life,  with  remainder  to  "  such  person  or  persons  as  would 
be  entitled  thereto  if  iny  said  son  John  F.  Kohler  had  survived 
his  wife  and  died  intestate,  and  possessed  thereof  and  in  such  shares 
and  proportions  as  such  person  or  persons  would  in  such  case  be 
entitled  by  law."  And  the  court  said :  "  The  learned  Judge  below 
veiy  forcibly  said :  '  The  will  of  John  Kohler,  father  of  the  cestui  que 
trusty  was  written  thirty-six  years  before  the  decree  of  adoption,  and 
that  event  therefore  was  not  reasonably  within  tlie  contemplation  of 
the  testator.  But  as  he  gave  the  estate  to  those  persons  to  whom 
the  law  would  give  it  in  the  case  of  intestacy,  he  cannot  be  said  to 
have  had  any  particular  cfass  of  heirs  or  next  of  kin  in  view,  and  he 
committed  the  question  of  determining  who  should  take  to  the  law 
itself.'     And  it  is  only  necessary  to  add  that  a  testator  who  commits 
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the  distribution  of  his  estate  to  the  law,  upon  the  happening  of  an 
event  necessarily  future,  must  reasonably  be  presumed  to  have  con- 
templated the  possibility  of  a  change  in  the  law  in  the  meantime." 
In  RandaJl  v.  Kreiger  (23  Wall.  137),  in  speaking  of  dower,  the 
United  States  Supreme  Court  said :  "  It  is  wholly  given  by  law, 
and  the  power  that  gave  it  may  increase,  diminish,  or  otherwise 
alter  it,  or  wholly  take  it  away.  It  is  upon  the  same  footing 
with  the  expectancy  of  heirs,  apparent  or  presumptive,  before  the 
death  of  the  ancestor.  Until  that  event  occurs  the  law  of  descent 
and  distribution  may  be  moulded  according  to  the  will  of  the  Leg- 
islature." In  McOillis  V.  McGillia  (11  App.  Div.  359  ;  154  N.  Y. 
532)  testator  left  a  life  estate  to  his  daughter,  and  "  from  and  after 
the  decease  of  *  *  *  my  said  daughter  *  *  *  to  the  law- 
ful issue  of  my  said  daughter  tlien  living  in  such  relative  propor- 
tions *  *  *  as  they  would  by  the  laws  of  the  State  of  New 
York  have  then  inherited  *  *  *  in  case  she  *  *  *  had 
then  died  intestate."  At  the  time  of  the  death  of  her  father  Mrs. 
McGillis  had  four  children  who  were  aliens.  After  the  death  of  tes- 
tator she  had  four  more  children  who  were  entitled  to  take.  She 
died  leaving  six  children,  three  born  before  tlie  death  of  testator 
and  three  afterwards  and  one  grandchild.  Legislation  subsequent 
to  the  death  of  testator  permitted  the  aliens  to  take.  In  the  Appel- 
late Division  Mr.  Justice  Landon  said  :  "  The  argument  against  the 
power  of  the  Legislature  to  qualify  the  four  first-born  children  of 
Mrs.  McGillis  to  take  the  devise  of  the  testator  rests  upon  the 
assumption  that  title  to  the  ultimate  possession  of  the  remain- 
der absolutely  vested  either  in  the  heirs  of  the  testator  or  in  the 
aft^r-born  children  of  Mrs.  McGillis.  But  this  argument  wholly 
fails  when  we  see  that  such  vesting  was  not  of  the  absolute  right 
to  the  ultimate  possession  of  the  remainder,  but  of  a  contingent  right 
to  it,  the  contingencies  inhering  in  the  right  as  created  by  the  testa- 
tor, and  only  absolutely  to  be  put  at  rest  by  the  death  of  Mi-s. 
McGillis.  Then  those  who  were  within  the  class  designated  by  the 
testator  became  vested  of  the  remainder  in  possession  and  until 
then  all  the  issue  of  Mrs.  McGillis  were  eligible  to  enter  the  class  — 
the  after-born  by  birth  within  it,  the  prior-born  by  the  enabling 
qualification  of  the  statute."  In  the  Court  of  Appeals  Judge 
Haight  said :  ^'  The  pivotal  question  in  the  case  arises  upon  the 
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construction  wliich  should  be  given  to  the  provisions  of  tlie  will 
and  is  as  to  whether  the  remainder  after  the  death  of  tlie  testator 
was  vested  or  contingent.  *  *  *  All  the  children  of  Mrs. 
McGillis  in  being  at  the  time  of  the  death  of  the  testator  were 
aliens ;  they  consequently  could  not  take  under  the  will,  and  there 
could  be  no  vesting  of  the  remainder  in  them.  If  there  was  any 
vesting  of  the  remainder,  it  necessarily  must  have  been  in  the  heirs 
at  law.  *  ^fr  *  He  not  only  gives  to  the  issue  then  living,  but 
he  leaves  the  proportion  or  share  which  each  is  to  take  to  be  deter- 
mined by  the  laws  of  the  State  which  shall  be  in  force  at  the  death 
of  his  daughter  and  her  husband,  providing  for  its  distribution 
under  such  laws  in  the  proportion  in  which  it  would  descend,  upon 
the  assumption  that  his  daughter  was  at  that  time  the  owner  of  the 
property  in  fee  simple.  It  was  not  known  at  the  time  of  the  testa- 
tor's decease  which  would  survive  the  other,  the  daughter  or  her 
husband.  It  was  not  known  and  could  not  then  have  been  ascertained 
what  person  or  persons  would  be  then  living,  if  any,  of  the  lawful 
issue.  It  consequently  follows  that  the  person  to  whom,  or  the 
event  upon  which  the  estate  was  limited  to  take  effect,  was  uncer- 
tain, and,  therefore,  the  remainder  was  contingent.  If  the  remain- 
der were  contingent  the  heirs  at  law  took  no  interest  in  the  estate 
upon  the  death  of  the  testator.  It  could  not,  then,  be  determined 
who  the  heirs  at  law  would  he  or  what  provisions  of  the  statute 
would  in  the  meantime  be  adopted.  *  *  *  "  Upon  the  death 
of  Mrs.  McGillis  "  the  persons  who  are  entitled  to  take  the  estate 
in  possession  became  fixed  and .  certain.  In  the  meantime  onr 
statutes  had  been  changed.  *  *  *  It  in  effect  amends  the 
provision  of  the  Revised  Statutes  making  void  a  devise  to  a  person 
who  at  the  time  of  the  death  of  the  testator  shall  be  an  alien,  so 
that  the  provisions  of  that  statute  no  longer  apply  to  the  foreign- 
bom  children  of  married  women  born  in  this  country.  Under  the 
statute  existing  at  the  time  of  the  death  of  Mrs.  McGillis  the  estate, 
if  it  had  been  hers  and  she  had  died  intestate,  would  have  descended 
to  her  children." 

In  the  recent  case  of  Richards  v.  Hartahorne  (110  App.  Div.  650) 
a  life  estate  in  trust  was  devised  with  remainder  over  to  the  Kahway 
Library  Association  upon  failure  of  issue  of  the  cestuis  qiie  trtistent. 
At  the  time  of  the  death  of  testatrix,  the  library  association,  being  a 
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foreign  corporation,  was  unable  to  take  by  devise  under  our  laws. 
Prior  to  the  death  of  the  life  tenant  an  act  was  passed  by  the  Legis- 
lature permitting  such  corporation  to  take  and  hold  for  five  years. 
The  claim  was  made  that  on  the  death  of  testatrix  her  heirs  became 
vested  with  the  remainder,  subject  to  be  divested  by  birth  of  issue 
of  the  Jife  tenants,  and  that  such  vested  remainder  could  not  be 
affected  by  subsequent  legislation  conferring  upon  the  library  the 
power  to  take.  This  court,  by  the  presiding  justice,  O'Bbikn, 
said  :  "  The  real  issue  to  be  determined,  therefore,  is  whether  the 
remainder  was  vested  or  contingent.  The  court  at  Special  Term 
held  that  it  was  the  former,  but  we  do  not  agree  with  this  conclu- 
sion," and  gave  judgment  for  the  librfiry. 

There  is  no  difference  in  principle.  The  courts  have  always  had 
in  mind  the  intention  of  the  testator  or  grantor.  The  defendants 
here  were  not  remaindermen  by  name  in  the  deed.  They  have 
n  3ne  of  the  attributes  of  personal  selection  as  ultimate  beneficiaries. 
Grantor  looked  not  to  individuals,  but  to  a  class  "after  her  decease 
to  her  heirs  at  law,^^ 

It  is  conceded,  as  it  must  be  under  the  authority  of  Dodin  v. 
Dodin  (16  App.  Div,  42 ;  affd.,'  162  N.  Y.  635) ;  Kemp  v.  iV^.  Y. 
Produce  Exchcmge  (34  App.  Div.  175),  and  Theobald  v.  Smith  (103 
id.  200),  that  as  to  Mrs.  Thomas'  own  estate  the  plaintiff  has  the 
right  to  inherit.  Possession  of  the  right  to  inherit  by  law  consti- 
tutes the  possessor  of  such  right  the  heir  at  law.  As  it  appears 
from  the  foregoing  discussion  that  the  words,  "  after  her  decease  to 
her  heirs  at  law"  —  not  the  heirs  at  law  of  the  grantor,  but  of  the 
cestui  que  trust  —  must  be  taken  to  mean  the  heirs  so  constituted 
by  law  at  the  decease  of  the  cestui  que  trusty  it  follows  that  the 
plaintiff  is  such  heir  at  law.  The  defendants'  rights  were  con- 
tingent on  their  being  the  heirs  at  said  time.  That  contingency 
having  failed,  the  complaint  states  facts  sutticient  to  constitute  a 
cause  of  action,  the  demurrer  was  improperly  sustained  and  tlio 
judgment  should  be  reversed,  with  costs  in  this  court  and  in  the 
court  below,  with  leave  to  the  defendants  to  withdraw  the  demurrer 
and  plead  over  within  twenty  days  upon  payment  of  such  costs. 

O'Brien,  P.  J.,  and  Inqraham,  J.,  concurred ;  Patterson  and 
Lauohlin,  JJ.,  dissented. 
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Pattekson,  J.  (dissenting) : 

Accepting  the  statement  of  facts  as  narrated  in  the  prevailing 
opinion  in  this  canse,  1  am  unable  to  concur  in  the  condusion  at 
which  the  majority  of  my  brethren  have  arrived  that  the  inter- 
locutory judgment  should  be  reversed. 

I  think  tliere  are  vested  remainders  in  the  surviving  brothers  of 
Mrs.  Frances  J.  Thomas  (Dyett),  but  as  that  seems  to  be  debatable 
I  prefer  to  place  my  dissent  upon  the  ground  that  the  statutes 
relating  to  adopted  children  do  not  apply  to  the  trust  deed  made 
and  delivered  by  Eliza  Hunt,  the  grantor  or  creator  of  the  trust,  in 
1853.  The  terms  of  that  trust  are  specifically  for  the  use  and 
benefit  of  Frances  J.  Thomas  (Dyett)  during  her  natural  life,  and 
after  her  decease  the  trust  property  to  pass  to  her  heirs  at  law. 
When  tlie  instrument  was  made  and  (Jelivered,  adoption  of  children 
with  consequent  rights  of  inheritance  in  them  was  unknown  to  the 
law  of  New  York.  {Matter  of  Thome,  155  N.  T.  140 ;  Smith  v. 
All&riy  161  id.  482.)  Tiie  first  statute  relating  to  adoption  was 
passed  in  this  St^te  in  1873  (Laws  of  1873,  chap.  830),  twenty  years 
after  tlie  deed  in  question  was  made.  Its  sole  purpose  was  to  estab- 
lish a  mutual  relation  of  parent  and  child  between  the  person  adopt- 
ing and  the  one  adopted,  but  rights  of  inheritance  were  specificallj 
excluded.  Subsequent  statutes  in  pari  materia  will  be  hereinafter 
referred  to.  This  plaintiff  was  adopted  in  1883.  It  seems  to  me 
that  in  construing  the  trust  deed  we  must  have  regard  to  the  inten- 
tion of  the  testator  at  the  time  it  was  executed  and  the  trust  created. 
The  words  "  heirs  at  law  "  at  that  time  had  a  definite  legal  meaning. 
They  then  meant  kindred  by  blood  and  no  others.  They  did  not 
relate  to  a  stranger  to  the  blood,  family  and  kindred,  made  an  heir  by 
a  legal  proceeding  which  the  creator  of  the  trust  could  never  have 
imagined  nor  anticipated.  "The  word  ^  heir,'  in  legal  understand- 
ing, signifies  him  to  whom  lands,  tenements,  or  hereditaments,  by 
act  of  God  and  right  of  blood,  descend,  of  some  estate  of  inherit- 
ance." (Broom  Leg.  Max.  [6th  Am.  ed.]  381 ;  3  Washb.  Keal  Prop. 
[5tli  ed.]  6.)  "The  word  *  heirs'  is  a  legal  term  having  a  definite 
meaning,  and  expresses  the  relation  of  persons  to  a  deceased  anoea- 
tor  and  not  to  a  living."  {Guahfrum  v.  HortoUy  69  N.  T.  151.) 
"  The  primary  meaning  in  the  law  of  the  word  *  heirs'  is  the  per- 
sons related  to  one  by  blood,  who  would  take  his  real  estate  if  be 


Digitized  by 


Google 


Gilliam  v.  Guaranty  Teust  Co,  667 

App.  Div.]  Fii-st  Department,  March,  1906. 

died  intestate,  and  the  word'  embraces  no  one  not  thus  related." 
{TiUman  v.  Davisj  95  N.  Y.  24.)  Such  was  the  meaning  of  the 
words  in  this  trust  deed  when  the  trust  was  created,  and  a  testator 
(and  so  of  a  grantor)  is  always  presumed  to  use  the  words  in  which 
he  expresses  himself  according  to  their  strict  and  primary  accepta- 
tion, unless,  from  the  context  of  tha  instrument,  it  appears  that  he 
has  used  them  in  a  different  sense.  {Luce  v.  DvmJiam.^  69  N.  Y. 
39 ;  Tillman  v.  Davis,  95  id.  24 ;  Murdoch  v.  Ward,  67  id.  389 ; 
Keteltas  v.  KetdtaSj  72  id.  312 ;  Cushman  v.  Horton,  59  id.  149.) 
If  my  understanding  of  the  intention  of  the  creator  of  the  trust 
is  correct,  then  it  is  evident  that  she  had  in  contemplation  that 
kindred  in  blood  of  the  beneficiary  —  those  who  would  be  such  at 
the  death  of  the  beneficiary  —  were  to  take  the  interest  in  remainder 
after  the  expiration  of  the  trustee's  estate.  Upon  an  examination 
of  the  statutes  passed  after  1873,  relating  to  the  subject  of  the  adop- 
tion of  cliildren,  I  am  of  the  opinion  that  the  intention  of  the  creator 
of  the  trust  is  not  to  be  thwarted  or  defeated.  It  must  be  conceded 
that  so  far  as  succession  to  the  property,  real  and  personal,  of  the 
adopting  parent  is  concerned,  the  adopted  child  sustains  the  relation 
of  heir,  and  that  such  relation,  with  its  incidents,  is  established  as  of 
the  time  of  the  death  of  the  parent,  and  not  in  accordance  with  the 
law  88  it  existed  at  the  time  of  the  adoption,  so  that  if  at  the  time 
of  the  adoption  the  statute  did  not  confer  the  right  of  inheritance, 
but  did  at  the  time  of  the  death  of  the  parent,  the  adopted  child 
would  take.  {Theobald  v.  Sniith,  103  App.  Div.  200 ;  Dodin  v. 
Dodin,  16  id.  45 ;  affd.,  162  N.  Y.  635.) 

We  have  seen  that  by  the  statute  of  1873  the  right  of  inherit- 
ance was  not  given  to  the  adopted  child.  In  1887,  by  chapter  703 
of  the  laws  of  that  year,  the  act  of  1873  was  amended  and  the 
relation  of  parent  and  child  was  constituted,  including  the  right  of 
inheritance,  except  that  as  respects  the  passing  and  limitation  over 
of  real  or  personal  property  dependent  under  the  provisions  of  any 
instrument  on  the  foster  parent  dying  without  heirs,  the  adopted 
child  was  not  deemed  the  child  of  the  foster  parent  so  as  to  defeat  the 
rights  of  remaindermen.  It  is  a  fair  construction  of  tliis  statute 
that  its  intent  was  to  give  the  adopted  child  rights  in  property  pass- 
ing under  deeds,  wills,  devises  and  trusts,  except  in  the  particular 
instance  where  the  passing  or  limitation  over  of  the  property  was 
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dependent  upon  the  person  adopting  dying  without  heirs.  But  in 
1896  a  change  was  again  made  in  the  law.  (Laws  of  1896,  chap. 
272,  §  60.)  By  that  section  it  is  provided  as  follows :  "  Nothing 
in  this  article*  in  regard  to  an  adopted  cliild  inheriting  from  the 
foster  parent  applies  to  any  will,  devise  or  trust  made  or  created 
before  June  twenty-fifth,  eighteen  hundred  and  seventy-tliree,  or 
alters,  changes  or  interferes  with  such  will,  devise  or  trust,  and  as 
to  any  such  will,  devise  or  trust,  a  child  adopted  before  that  date 
is  not  an  heir  so  as  to  alter  estates  or  trusts  or  devises  in  wills  so 
made  or  created."  The  effect  of  section  60  is,  so  far  as  it  relates  to 
trusts  of  property  created  before  June  25,  1873,  to  put  an  adopted 
child  back  in  the  same  position  it  would  have  occupied  under  the 
act  of  1873,  namely,  to  deny  to  it  the  right  of  inheritance  as  to  such 
property.  I  cannot  assent  to  the  proposition  that  section  60  is  inap- 
plicable here'because  the  trust  ceased  at  the  death  of  the  beneficiary. 
When  the  trust  ceased  whoever  was  en  titled  to  the  remainder  would 
take  under  the  trust  deed  and  would  not  take  from  the  beneficiary. 
S/iarmbn  v.  Jackson  (98  App.  Div.  187)  is  authority  only  for  the 
proposition  that  the  trust  ceased  on  the  death  of  Mrs.  Thomas 
(Dyett).  I  think  one  of  the  purposes  of  section  60  was  to  prevent  an 
adopted  cliild  as  heir  of  the  adopting  parent  from  taking  property  "  so 
as  to  alter  estates  or  trusts  or  devises  "  made  or  created  prior  to  June 
25, 1873.  It  seems  to  me  that  allowing  the  plaintiff  to  take  realty,  as 
an  heir  at  law  of  the  beneficiary  of  the  trust,  would  radically  change 
the  provisions  of  the  trust  deed  if  I  am  right  in  the  interpretation  given 
to  the  words  "  heirs  at  law  "  in  that  trust  deed  as  evincing  the  inten- 
tion of  the  grantor  at  the  time  the  trust  was  created.  I  think  the  stat- 
utes of  adoption  should  not  be  construed  so  as  to  defeat  the  intention 
of  the  creator  of  a  trust  and  divert  his  property  from  that  line  of  suc- 
cession in  which  he  declared  it  should  go  and  bestow  it  upon  absolute 
strangers  whom  he  never  intended  to  be  the  recipients  of  his  bounty. 
The  judgment  should  be  affirmed,  with  costs. 

Laughlin,  J.,  concurred. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with  costs, 
with  leave  to  defendants  to  withdraw  demurrer  and  to  answer  on 
payment  of  costs  in  this  court  and  in  the  court  below. 

♦Dom.  ReL  Law,  art.  6.— [Rep. 
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In  the  Matter  of  the  Application  of  George  F.  Rioketts,  Appel- 
lant, for  a  Writ  of  Mandamus,  Directed  to  William  F.  Baker, 
as  President,  and  Others,  as  Comnnssioners,  Composing  the 
Municipal  Civil  Service  Commission  of  the  City  of  New  York, 

Respondents. 

First  Department,  March  9,  1906. 

Municipal  corporations — civil  service  rule  of  city  of  New  York  requiring 
six  nx>ntl]L8'  service  before  admission  to  examination  for  promotion  is 
constitutional — mandamus  to  compel  admission  to  such  examination 
before  such  service  refused. 

Rule  15,  subdivision  2,  adopted  by  the  municipal  civil  service  commission  of  the 
city  of  New  York,  which  provides  that  those  taking  examinations  for  pro- 
motion "shall  have  served  with  fidelity  for  not  less  than  six  months,  in  posi- 
tions of  the  same  group  or  general  character,  in  the  grade  next  lower,  in  the 
same  department,"  is  not  in  violation  of  section  9  of  article  5  of  the  State  Con- 
stitution, providing  that  "promotions  ♦  ♦  ♦  shall  be  made  according  to 
merit  and  fitness  to  bo  ascertained,  so  far  as  practicable,  by  examinations,"  etc. 

Nor  is  said  rule  in  violation  of  the  Civil  Service  Law,  which  requires  that 
'promotions  shall  be  based  upon  merit  and  competition." 

Hence,  a  peremptory  writ  of  mandamus  to  compel  the  admission  of  an  assistant 
foreman  of  the  fire  department  of  said  city  to  an  examination  for  promotion 
before  he  has  served  six  months  in  his  present  grade  will  be  refused. 

Appeal  by  the  petitioner,  George  F.  Rioketts,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
25th  day  of  January,  1906,  denying  the  petitioner's  motion  for  a 
peremptory  writ  of  mandamus. 

Weedy  Henry  ds  Meyers  [Hichrnond  Weed  of  counsel],  for  tlie 
appellant. 

Wtlliam  B,  Crowell  [^Theodore  Gonnoly  with  him  on  the  brief] 
and  John  J,  Ddany^  Corporation  Counsel^  for  the  respondents. 

Clarke,  J. : 

Tlie  appellant  is  an  assistant  foreman  in  the  fire  department  of 
tlie  city  of  New  York,  He  applied  to  the  Special  Term  of  the 
Supreme  Court  for  a  writ  of  mandamus  directed  to  the  comrais- 
eiouers  composing  the  monicipal  civil  service  commission  of  the 
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city  of  New  York,  requiring  them  forthwith  to  permit  him  to  enter 
and  take  part  in  a  certain  examination  for  promotion  to  the  office 
of  foreman  in  tlio  fire  department  of  said  city,  held  by  said  commis- 
sion on  or  about  the  6th  day  of  December,  1905,  to  examine  hiin 
for  said  office  and  to  rate  his  merit  and  fitness  for  promotion  to  said 
office  pursuant  to  law,  and  to  certify  his  name,  if  he  be  found  eligible 
for  such  promotion,  to  the  fire. commissioner  of  said  city  in  his 
appropriate  place'  upon  the  eligible  list  made  up  as  a  result  of  said 
examination.  The  appellant  alleged  in  his  petition  that  he  liai  been 
duly  appointed  to  the  position  of  fireman  February  1,  1896,  and 
became  prior  to  January  1, 1899,  a  fireman  of  the  first  grade,  and  on 
July  19,  1905,  was  duly  promoted,  pursuant  to  due  examination  and 
certification  under  the  Civil  Service  Law  and  rules  to  the  position 
of  assistant  foreman.  He  alleges  that  upon  application  made  by 
the  fire  commissioner,  the  civil  service  commission  in  the  month  of 
October,  1905,  called  an  examination  for  the  purpose  of  examin- 
ing candidates  for  promotion  to  the  position  of  foreman  in  the  fire 
department,  and  that  numerous  persons  eligible  to  be  examined 
were  notified  of  the  time  and  place  of  such  examination  ;  that  tlie 
municipal  civil  service  commission  has  declined  to  recognize  peti- 
tioner's rights  to  be  examined  or  to  permit  him  to  enter  the  exam- 
ination upon  the  ground  that  he  has  not  served  for  six  months  in 
the  position  of  assistant  foreman,  as  required  by  rule  15,  subdivision 
2,  of  the  rules  of  the  municipal  civil  service  commission,  adopted 
and  promulgated  December  4, 1903,  which  provides  that  "  examina- 
tion for  promotion  shall  be  ordered  as  often  as  may  be  necessary  to 
meet  or  to  anticipate  the  needs  of  the  higher  grades,  and  so  far  as 
practicable  shall  be  held  periodically.  Except  where  otherwise 
provided  by  law,  such  examinations  shall  be  open,  in  each  case,  to 
all  persons  who  shall  have  served  with  fidelity  for  not  less  than  six 
months,  in  positions  of  the  same  group  or  general  character,  in  the 
grade  next  lower,  in  the  same  department,  office  or  institution." 
Subdivision  5  of  said  rule  also  provides  that  "  no  person  shall  be 
admitted  to  an  examination  for  promotion  who  lacks  any  prelimi- 
nary qualification  for  the  position  to  be  filled,  fixed  by  law,  or  by 
these  rules     *     *     *." 

The  petitioner  further  alleged  that  the  requirements  of  said  rule 
15|  subdivision  2,  that  said  promotion  examination  shall  be  open 
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only  to  persons  who  shall  have  served  with  fidelity  for  not  less  than 
six  months  in  positions  in  the  grade  next  lower,  in  the  same  depart- 
ment, is  invalid,  and  that  other  rules  in  pari  materia  m  regard  to 
rating  are  invalid  and  "deprive  your  petitioner  of  his  right  to  com- 
pete in  said  examination  for  promotion  to  the  office  of  foreman,  and 
greatly  prejudice  him  in  his  occupation  and  in  his  standing  in  the 
public  service  of  the  City  of  New  York,  and  that  they  unlawfully 
restrict  the  competition  for  promotion  to  such  position,  and  that 
they  are  arbitrary  and  unreasonable  and  of  no  effect." 

The  Special  Term  denied  the  writ,  and  the  petitioner  appeals. 
Appellant  claims  that  the  civil  service  commission  had  no  power 
to  establish  the  rule  in  question  ;  that  it  is  invalid  and  unconstitu- 
tional, in  that  it  unlawfully  restricts  competition  for  promotion. 

Section  9  of  article  5  of  the  State  Constitution  provides  that 
"appointments  and  promotions  in  the  civil  service  of  the  State  and 
of  all  the  civil  divisions  thereof,  including  cities  and  villages,  shall 
be  made  according  to  merit  and  fitness  to  be  ascertained,  so  far  as 
practicable,  by  examinations,  which,  so  far  as  practicable,  shall  be 
competitive  *  *  *.  Laws  shall  be  made  to  provide  for  the 
enforcement  of  Uiis  section."  The  existing  Civil  Service  Law, 
passed  in  obedience  to  that  mandate  of  the  Constitution,  is  chapter 
370  of  the  Laws  of  1899.  Section  10  of  said  act  (as  amd.  by  Laws 
of  1900,  chap.  675)  provides  that  "The  mayor  of  each  city  in  this 
State  shall  appoint  and  employ  suitable  persons  to  prescribe,  amend 
and  enforce  rules  for  the  classification  of  the  offices,  places  and 
employments  in  the  classified  service  of  such  city,  and  for  appoint- 
ments and  promotions  therein  and  examinations  therefor  *  *  *^ 
not  inconsistent  with  the  Constitution  and  the  provisions  of  this 
act,  and  shall  amend  the  same  from  time  to  time.  *  *  *  Such 
rules  lierein  prescribed  and  established  *  *  *  shall  be  valid  and 
'take  or  continue  in  effect  only  upon  the  approval  of  the  mayor  of 
the  city  and  of  the  State  civil  service  comniission.  ^  *  *  Sub- 
ject to  the  provisions  of  this  act  and  of  said  rules,  the  municipal  com- 
mission of  any  city  shall  make  regulations  for  and  have  control  of 
examinations  and  registrations  for  the  service  of  such  city  and  shall 
supervise  and  preserve  the  records  of  the  same."  Section  6  of  said 
act  provides  that  "  the  rules  prescribed  by  the  State  and  municipal 
cpmmissions  porsnant  to  the  provisions  of  this  act  shall  have  the 
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force  and  effect  of  law."  Section  15  thereof  provides  tliat  "  Vacan- 
cies in  positions  in  the  competitive  class  shall  be  tilled,  so  far  as  prac- 
ticable, by  promotion  from  among  persons  holding  positions  in  a 
lower  grade  in  the  department,  oflSce  or  institution  in  which  tlic 
vacancy  exists.  Promotions  shall  be  based  upon  merit  and  com- 
petition and  npon  the  superior  qualifications  of  the  person  pro- 
moted as  shown  by  his  previous  service,  due  weight  being  given  to 
seniority." 

It  thus  appears  that  upon  the  commission  is  conferred  the  power 
to  establish  rules  and  regulations  not  inconsistent  with  the  Consti- 
tution and  the  provisions  of  said  act,  which  rules  and  regulations, 
upon  approval  by  the  mayor  and  the  State  Civil  Service  Commis- 
sion, have  the  force  and  effect  of  law.  The  rule  providing  for  six 
months'  service  in  the  next  lower  grade  does  not  offend  any  consti- 
tutional provision.  The  appellant  claims  that  because  section  9  of 
article  5  of  the  Constitution  provides  that  "  promotions  *  *  * 
shall  be  made  according  to  merit  and  fitness  to  be  ascertained,  so  far 
as  practicable,  by  examinations,  which,  so  far  as  practicable,  shall  be 
competitive,"  it  is  a  violation  of  the  principle  of  competitive  exam- 
ination to  require  a  period  of  service  in  the  next  lower  grade,  before 
promotion.  I  find  no  such  limitation  in  the  Constitution.  The 
reiteration  of  the  words  "  so  far  as  practicable,"  establishes  the  fact 
that  the  constitutional  convention  and  the  people  who  approved  its 
work  were  distinctly  aware  that  competitive  examinations  were  not 
always  practicable,  and  that  the  results  thereof  would  not  always  pro- 
duce the  best  results  in  the  public  service.  The  Constitution,  there- 
fore, instead  of  a  hard  and  fast  rule,  left  some  leeway.  Especially  is 
it  true  in  regard  to  promotions  that  much  more  tlian  mere  proficiency 
in  paper  examination  is  requisite  for  the  determination  of  efficiency. 
Above  all,  in  what  might  be  called  those  quasi-military  bodies,  the 
police  and  tire  departments,  where  discipline  in  the  rank  and  file 
and  effectiveness  in  fighting  crime  and  fire  depend  so  much  upon 
the  coolness,  skill,  steadiness,  experience  and  qualities  of  command 
in  the  superior  officers.  So  the  Constitution  provided  that,  so  far  as 
practicable,  examinations  should  be  had,  and,  so  far  as  practicable, 
be  competitive,  and  directed  the  Legislature  to  provide  for  the 
'enforcement  of  the  section. 

The  appellant  oUima  the  role  to  be  a  violation  of  the  Cml  S^nic^ 
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Law,  because,  he  says,  section  15  of  that  act  says  "  promotions  shall 
be  based  upon  merit  and  competition,"  and  that  the  commission 
has  no  right  to  restrict  competition  by  any  pei^iod  of  service  in  the 
lower  grade.  But  the  same  section  of  the  act  says,  "  a7id  upon  the 
superior  qnalificati(»n8  of  the  person  promoted,  as  shown  by  his  pre- 
vious service,  due  weight  being  given  to  seniority."  Section  728 
of  the  Greater  New  York  charter  (Laws  of  1901,  chap.  466)  also 
provides :  "  Promotions  of  officers  and  members  of  the  force  shall 
be  made  by  the  fire  commissioner  as  provided  in  section  one  hun- 
dred and  twenty-four  of  this  act  on  the  basis  of  seniority,  meri- 
torious service  in  the  department  and  superior  capacity  as  shown  by 
competitive  examinations."  So  far  from  establishing  appellant's 
point,  tliose  provisions  seem  to  me  to  be  warrant  for  the  rale.  We 
are  dealing  with  promotion  from  one  grade  to  another,  from  a  sub- 
ordinate to  a  position  of  command.  What  better  test  of  ability  to 
command  can  be  given  than  by  service  as  second  in  command? 
How  are  "  seniority  "  and  "  meritorious  service  "  in  the  grade  below, 
and  the  "  superior  qualifications  of  the  person  promoted  as  shown 
by  his  previous  service,"  to  be  ascertained  and  given  their  due 
weight,  if  there  has  been  no  service  in  the  lower  grade?  For 
entrance  into  the  service  —  and  the  provisions  as  to  competitive 
examination  are  the  same  in  both  Constitution  and  law  —  the  rules 
provide  certain  preliminary  qualifications,  as,  for  instance,  height 
and  weight  and  age.  These  qualifications  are  not  prescribed  in  the 
statute,  but  are  wisely  left  to  the  commission,  the  law  providing 
in  section  13  of  the  Civil  Service  Law,  •'  Such  commissions  may 
refuse  to  examine  an  applicant,  or  after  examination,  to  certify 
an  eligible,  who  is  found  to  lack  any  of  the  established  prelimi- 
nary requirements  for  the  examination  or  position  for  which  he 
applies." 

The  law,  therefore,  contemplates  the  establishment  by  rule  of 
"  preliminary  requirements."  For  a  promotion,  six  months'  service 
in  the  inferior  grade  is  such  a  preliminary  requirement.  The  com- 
mission has  the  power  to  make  such  requirement.  The  question 
for  the  court  is :  Was  the  rule  reasonable,  designed  to  carry  out  the 
purpose  of  the  law  and  not  to  defeat  it?  We  think  this  rule  to  be 
re€Wonable  and  proper,  designed  to  promote  the  efficiency  of  the 
App,  Div.— Vol.  CXI.        43 
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service  and  in  harmony  with  the  spirit  of  the  civil  service  provisionB 
of  the  Constitution  and  laws  made  thereunder.  The  court  has  the 
power  to  review  such  a  rule  arid  to  declare  it  invalid  if  it  does  offend 
such  spirit  and  purpose,  and  it  will  not  hesitate,  in  a  proper  case,  to 
exercise  such  power. 

In  the  case  at  bar  the  decision  of  the  court  below  was  right,  and 
the  order  appealed  from  should  be  afBrmed,  with  ten  dollars  costs 
and  disbursements. 

O'Bribn,  p.  J.,  Inobahah,  MoLAuanLiN  and  Houghton,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements.  Order 
filed. 


Jaoob  J.  Goldman  and  Miohael  Goldkan,  Sespondents,  v.  Henrt 
CoBN,  Appellant,  Impleaded  with  Charles  Deitsch  and  Edward 
J.  Deitsoh,  Defendants. 

First  Department,  March  9,  1906. 

Zxijunction  pendente  lite  —  when  assignee  of  lease  entitled  to  izjimction 
to  restrain  landlord  from  interfering  with  his  possession — complaint 
insufficient  which  fails  to  allege  facts  showing  remedy  at  law  is 
inadequate  —  affidavits  insufficient. 

The  assignee  of  a  lease  not  containing  restrictions  against  assignment  may  have 
an  injunction  pendente  lite  under  section  603  of  the  Code  of  Civil  Procedure  to 
restrain  the  landlord  from  excluding  such  assignee  from  the  premises  if  the 
complaint  sets  out  facts  showing  that  the  remedy  at  law  is  not  adequate. 

But,  as  ordinarily  a  tenant's  remedy  at  law  is  adequate,  a  complaint  praying  for 
such  injunction  is  not  sufficient  to  warrant  the  granting  of  the  same  when  it 
does  not  set  out  facts  showing  the  inadequacy  of  the  remedy  at  law.  A  mere 
allegation  that  plaintiff  will  sustain  irreparable  damage  and  has  no  adequate 
remedy  at  law  is  insufficient. 

Accompanying  affidavits  are  not  sufficient  to  show  said  facts,  as  under  section 
603  of  the  Code  of  Civil  Procedure  the  right  to  the  injunction  in  such  action 
must  appear  upon  the  face  of  the  complaint. 

Appeal  by  the  defendant,  Henry  Corn,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and  entered 
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in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  15th 
day  of  December,  1905,  granting  an  m]\mciior\  pendente  lite, 

George  Hahn^  for  the  appellant. 

Brussel  (&  Beebe  [^B,  F.  Einstein  of  counsel],  for  the  respondents. 

Clarke,  J. : 

This  is  an  appeal  by  the  defendant  Com  from  an  order  enjoining 
him  from  in  any  manner  interfering  with  or  preventing  the  plain- 
tiffs from  taking  possession  of  and  occupying  the  tenth  loft  or 
eleventh  floor  of  the  premises  110  and  112  Fifth  avenue  in  the  city 
of  New  York.  The  complaint  alleges  that  on  or  about  Qctober  14, 
1903,  the  defendants  Deitsch  and  the  defendant  Corn  entered  into  a 
lease  whereby  Corn  leased,  the  tenth  loft  of  the  building  110  and 
112  Fifth  avenue  to  the  Deitsclis  for  live  years,  commencing  Feb- 
ruary 1,  1904 ;  that  the  lease  provided  for  a  renewal  for  a  further 
period  of  five  years,  at  the  option  of  defendants  Deitsch  ;  that  said 
defendants  entered  into  possession  and  duly  performed  all  the  cove- 
nants on  their  part  to  be  performed  ;  that  on  the  31st  of  August, 
1905,  the  plaintiffs  made  an  agreement  in  writing  with  the  defend- 
ants Deitsch,  whereby  the  defendants  Deitsch  leased  to  the  plaintiffs 
the  demised  premises  for  the  term  of  eight  years,  commencing  Feb- 
ruary 1,  190G;  that  on  the  29th  of  November,  1905,  the  plaintiffs 
entered  into  a  further  agreement  with  tlie  defendants  Deitsch, 
whereby  said  defendants  gave  to  the  plaintiffs  tlie  right  to  immedi- 
ately enter  into  possession  of  and  to  occupy  said  demised  premises  ; 
that  the  defendant  Corn  has  refused,  and  still  refuses,  to  permit  the 
plaintiffs  to  enter  into  possession  of  and  to  occupy  the  said  demised 
premises,  and  has  wrongfully  excluded,  and  continues  to  unlawfully 
exclude,  the  plaintiffs  from  the  same ;  that  by  reason  of  the  matters 
aforesaid  the  plaintiffs  will  sustain  irreparable  loss  and  damage ;  that 
these  plaintiffs  have  no  adequate  or  sufficient  remedy  at  law  for  the 
protection  of  their  rights  in  the  premises. 

This  complaint  is  framed  in  equity  as  a  case  where  the  right  to 
an  injunction  depends  upon  the  nature  of  the  action,  and  if  the 
facts  set  up  would  entitle  the  plaintiffs  to  a  judgment  for  such  relief, 
then  the  issuance  of  an  injunction  pendente  lite  is  authorized  by 
flection  603  of  the  Code  of  Civil  Procedure. 
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The  basis  of  plaintiffs'  claim  is  that  Com  has  prevented  them 
from  taking  possession  of  the  demised  premises  under  an  agree- 
ment made  by  plaintiffs,  not  with  Corn,  but  with  the  Deitsclis. 
If  the  Deitschs  are  unable  to  give  them  possession  of  the  premises, 
undoubtedly  plaintiffs  would  have  an  action  against  the  Deitschs 
for  damages  for  breach  of  contract,  and  the  Deitschs  would  have 
an  action  for  damages  against  Corn  for  breach  of  the  lease  with 
them,  inasmuch  as  there  is  no  restriction  against  their  subleasing. 
But  I  do  not  understand  that  ordinarily  an  action  in  equity  lies  to 
enforce  the  right  of  possession  under  a  lease.  The  damages  are 
clearly  ascertainable  and  may  be  enforced  in  an  action  at  law.  The 
plaintiffs  seem  to  have  been  of  this  opinion,  for  they  have  alleged 
"  that  by  reason  of  the  matters  aforesaid  the  plaintiffs  will  sustain 
irreparable  loss  and  damage,"  and  they  have  set  up  in  their  affidavits 
facts  and  circumstances  which,  if  alleged  in  the  complaint,  might 
have  been  sufficient  to  entitle  them  to  the  remedy  therein  demanded, 
and  so  warrant  the  order  here  appealed  from.  But  the  complaint 
contains  no  such  matter. 

In  Heine  v.  Rohner  (29  App.  Div.  242)  Presiding  Justice  Van 
Brunt  said  :  "  It  is  to  be  observed  that  the  question  of  the  right  to 
an  injunction  of  this  character  depends  upon  the  allegations  of  the 
complaint,  and  that  unless  it  appears  from  the  complaint  that  the 
plaintiff  is  entitled  to  the  judgment  of  injunction,  it  cannot  issue. 
(Code  Civ.  Proc.  §  603.)  It  may  all  be  yery  true  that  evidence 
may  be  offered  in  the  shape  of  affidavits  to  support  the  allegations 
of  the  complaint,  but  where  the  complaint  itself  shows  no  cause 
(»f  action  or  right  to  relief,  such  right  cannot  be  established  by 
affidavit." 

In  Mdlenrn  v.  Jewett  (90  N".  Y.  58)  Chief  Judge  Andrews  said  : 
''The  mere  allegation  of  serious  or  irreparable  injury  appretiended 
or  threatened,  not  supported  by  facts  or  circumstances  tending  to 
justify  it,  is  clearly  insufficient.  Neither  injury  to  the  plaintiff's 
l)roperty,  inadequacy  of  the  legal  remedy,  or  any  pressing  or 
f^erious  emergency,  or  danger  of  loss,  or  other  sjSecial  ground  of 
jurisdiction  is  shown  by  tlie  complaint.  The  complaint,  tliere- 
fore,  does  not  show  that  the  plaintiff  is  entitled  to  final  relief  by 
injunction.  *  ^  *  It  is  doubtless  sufficient  that  a  probable  or 
prima  faoic  case  be  made  to  justify  the  granting  of  aa  injauotioa 
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pendente  lite^  but  where,  as  in  this  case,  it  clearly  appears  that  the 
complaint  shows  no  cause  of  action,  then  a  preliminary  injunction 
is  unauthorized  and  the  granting  of  it  is  error  of  law  which  may  be 
reviewed  by  this  court  on  appeal." 

In  Brass  v.  Bathhone  (153  K  Y.  435)  it  was  said  :  "  The  only 
allegation  in  their  complaint,  however,  is  that  the  discontinuance  of 
the  supply  of  water  to  their  premises  would  work  a  g'reat  hardship  to 
the  tenant  and  produce  great  and  irreparable  injury  to  the  plaintiffs. 
But  no  facts  are  stated  in  the  complaint  justifying  that  conclusion. 
The  mere  allegation  of  great  or  irreparable  injury  apprehended  or 
threatened  which  is  not  supported  by  facts  or  circumstances  tending 
to  justify  it  is  clearly  insufficient.  Therefore,  the  complaint  does 
not  show  that  the  plaintiffs  were  entitled  to  relief  by  injunction." 

It  follows  that  the  complaint  in  this  case  not  setting  up  facts  suf- 
ficient to  warrant  the  final  judgment  of  injunction,  it  was  error  to 
grant  the  \n]\in(ti\on  pendente  lite. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
injunction  vacated,  with  ten  dollars  costs. 

Ingraham,  J.,  concurred. 

O'Brien,  P.  J.  (concurring) : 

I  concur  in  the  conclusion  reached  by  Mr.  Justice  Clarke,  and 
for  the  following  reasons : 

He  states  that  plaintiff  "  has  set  up  in  his  affidavits  facts  and  cir- 
cumstances which,  if  alleged  in  the  complaint,  might  have  been 
sufficient  to  entitle  him  to  the  remedy  therein  demanded,  and  so 
warrant  the  order  here  appealed  from.  But  the  complaint  contains 
no  such  matter."  I  agree  that  this  latter  statement  is  correct,  but 
I  am  of  opinion  that  if  the  facts  and  circumstances  stated  in  the 
affidavits  had  been  included  in  the  complaint  the  plaintiffs  would 
have  been  entitled  to  an  injunction  pendente  lite.  The  law  is  well 
settled  that  "  the  landlord  has  no  right  upon  his  tenant's  premises 
during  the  term,  without  the  tenant's  consent,  unless  such  right  of 
entry  is  reserved  in  the  letting.  Every  unlawful  entry  upon  the 
premises  of  another  is  a  trespass,  and,  whether  the  owner  suffer 
much  or  little,  he  is  entitled  to  recover  some  damages."  {Sha^mon 
V.  Bv/rr,  1  Hilt.  40.) 

The  Deitschs  under  their  original  lease  had  been  in  possession 
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from  October,  1903,  until  August  31,  1905,  and  having  the  right  to 
assign  the  lease  to  the  plaintiffs,  the  landlord.  Corn,  had  no  more 
legal  right  than  a  stranger  to  interfere  with  plaintiflfs  going  into 
possession.  For  such  an  unlawful  interference  with  the  plaintiffs' 
rights  they  would  ordinarily  have  an  adequate  remedy  at  law  for 
damages.  And  that  a  tenant  also  has  the  right  to  enjoin  a  trespass 
is  also  abundanfly  supported  by  authority.  {Doyle  v.  Lord^  64 
N.  Y.  432.)  In  the  latter  case  it  must  appear  that  mere  damages 
are  not  an  adequate  remedy. 

The  learned  judge  at  Special  Term,  upon  the  question  whether 
the  plaintiffs  have  an  adequate  remedy  at  law,  says :  "  It  sufficiently 
appears-  that  the  busy  season  of  plaintiffs  is  at  hand  ;  that  they  are 
in  danger  of  losing  trade  if  they  are  not  permitted  to  take  posees- 
sion,  and  in  my  judgment,  sufficient  of  a  jpinma  facie  case  is  pre- 
sented showing  that  they  would  have  no  adequate  remedy  at  law." 
Tlie  facts,  however,  upon  wliich  this  is  made  evident  are  not  stated 
ill  the  complaint,  but  appear  in  affidavits  which  were  used  upon  the 
motion.  I  agree,  therefore,  with  Mr.  Justice  Clarke,  that  as  the 
right  to  injunctive  relief  in  this  instance  depends  upon  the  nature 
of  the  action,  and  is  thus  controlled  by  section  603  of  the  Code  of 
Civil  Procedure,  the  three  cases  which  he  cites  {Heine  v.  Rohner^ 
29  App.  Div.  242 ;  McIIenry  v.  Jeweti,  90  K  Y.  63 ;  Brass  v. 
Eathhone^  153  id.  435)  are  authorities  for  tlie  proposition  that  the 
facts  must  be  alleged  in  the  complaint  showing  that  the  plaintiffs  are 
entitled  to  injunctive  relief,  and  that  such  right  cannot  be  established 
by  affidavits. 

I  think,  therefore,  that  the  order  must  be  reversed,  but  without 
prejudice  to  a  renewal  of  the  application  should  the  plaintiffs  be 
successful  in  obtaining  leave  to  serve  an  amended  complaint  with 
suitable  allegations  which  support  their  right  to  injunctive  relief. 

Laughlin  and  Houghton,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  denied,  with  ten  dollars  costs,  without  prejudice  to  a  renewal 
as  stated  in  opinion.     Order  filed. 
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John  T.  Williams,  Respondent,  v,  Robert  M.  Silverman  Realtt- 
AND  Construction  Company,  Appellant. 

First  Department,  March  9,  1906. 

Iz^unctioxi—  landowner  restrained  from  encroacliing  on  street  by  windows 
and  portico  —  restrictive  covenant  by  landowners  to  set  back  building: 
line  —  municipal  corporations  —  municipal  authorities  of  city  of  New 
York  without  power  to  license  permanent  encroachments  on  public 
streets. 

Although  the  title  to  the  streets  in  the  city  of  New  York  is  in  the  municipality 
it  is  held  in  trust  for  public  use,  and  the  board  of  aldermen  and  the  park  com- 
missioners of  said  city  have  no  power  to  grant  licenses  to  private  landowners 
to  encroach  upon  the  street  line  by  bay  windows,  etc. 

Hence,  when  the  predecessors  in  title  of  adjoining  owners  have  entered  into  a 
restrictive  covenant  or  "set-back  agreement"  as  to  lands  facing  a  park,  which 
covenant  by  its-  terms  runs  with  the  land,  and  which  provides  that  said  owners 
shall  forever  keep  the  sidewalks  on  their  land  unincumbered,  and  that  the 
building  line  shall  be  set  back  ten  feet  from  the  line  laid  out  by  themuuicipul- 
ity,  and  that  no  owner  shall  build  any  ^structure  other  than  such  as  is  permitted 
by  the  law  to  be  built  between  what  is  known  as  the  exterior  house  line  and 
the  exterior  area  or  stoop  line,  etc.,  An  owner  wiWhe  TestTtdued  peridente  lite 
from  erecting  bay  windows  and  a  portico  extending  three  feet  out  from  said 
set-back  line,  although  a  license  therefor  has  been  obtained  from  the  municipal 
authorities. 

But  the  removal  of  portions  of  such  encroaching  structures  already  built  should 
not  be  compelled  by  temporary  injunction,  but  should  be  left  for  the  final 
decree. 

Patterson,  J.,  dissented. 

Appeal  liy  the  defendant,  the  Robert  M.  Silverman  Realty  and 
Construction  Company,  from  an  order  of  the  Supreme  Court,  made 
at  the  New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  the  county  of  New  York  on  the  14th  day  of  December,  1905, 
granting  an  injunction  pendente  lite. 

John  W.  Weed  [^Charles  Meyers  with  him  on  the  brief],  and  Weedy 
Henry  <&  Meyers^  for  the  appellant. 

Richard  T.  Greene^  for  the  respondent. 

Clabke,  J. : 

The  plaintiff  and  defendant  are  owers  of  the  entire  front  of  a 
block  on  the  west  side  of  Morningside  avenue,  West,  in  the  city  of 
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New  York,  running  from  the  northwest  corner  of  One  Hundred 
and  Seventeenth  street  to  the  southwest  corner  of  One  Hundred 
and  Eighteenth  street.  The  plaintiff  owns  from  One  Hundred  and 
Eighteenth  street  running  south  100  feet  11  inches,  and  the  defend- 
ant owns  from  that  point  south  100  feet  11  inches  to  One  Hundred 
and  Seventeenth  street.  The  plots  are  both  located  within  350  feet 
of  Morningside  Park,  and  hence,  for  certain  purposes,  are  within 
the  jurisdiction  of  the  park  department.  (See  Greater  N.  T.  charter 
[Laws  of  1901,  chap.  4:66],  §  612,  as  amd.  by  Laws  of  1901,  chap. 
723.)  The  defendant's  premises  are  120  feet  deep  and  the  plain- 
tiff's premises  are  125  feet  deep.  The  plaintiff's  premises  are 
vacant.  The  defendant's  premises  now  have  thereon  in  course  "of 
construction  a  building  covering  in  width  the  100  feet  11  inches 
on  the  west  side  of  Morningside  avenue,  "West,  with  a  depth  of 
100  feet,  the  intended  structure  being  a  six-story  high-class  ele- 
vator apartment  house.  On  the  3d  day  of  June,  1890,  certain 
owners  of  property  in  that  locality,  for  valuable  consideration,  for 
themselves,  their  heirs,  successors  and  assigns,  executed  and  deliv- 
ered an  instrument  under  seal,  called  a  "  set  back  agreement" 
Among  those  who  executed  said  agreement  were  former  gran- 
tors of  both  the  plaintiff  and  the  defendant.  The  said  agreement 
recited : 

"  Whereas,  the  Department  of  Public  Parks  in  said  City  propose 
that  the  whole  of  the^Westerly  sidewalk  of  said  Morningside  Avenue 
between  One  hundred  and  Tenth  Street  and  said  Amsterdam  Aveuue, 
late  Tenth  Avenue,  being  fifteen  feet  in  width  as  now  laid  out, 
shall  forever  hereafter  be  kept  unencumbered  from  buildings  and 
open  and  free  for  public  use  and  ornamentations,  and  the  under- 
signed as  such  owners  are  willing  to  co-operate  in  carrying  out  such 
improvement,"  those  signing  covenanted  "  that  thereafter  the  line 
parallel  with  the  Westerly  side  of  said  Morningside  Avenue,  as  now 
laid  out  and  distant  10  feet  Westerly  therefrom  between  said  110th 
Street  and  said  Amsterdam  Avenue,  late  10th  Avenue,  shall  consti- 
tute the  exterior  building  line  of  all  buildings  or  structures  to  be 
erected  or  constructed  upon  said  land  of  said  respective  parties,  and 
that  the  Westerly  side  of  Morningside  Avenue  as  now  laid  out  shall 
constitute  the  exterior  area  or  stoop  line  of  all  such  buildings  and 
structures.     And  also  that  neither  said  parties  who  shall  sign  and 
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execute  this  agreement,  their  respective  heirs,  successors  and  assigns, 
nor  any  of  them,  shall  or  will  at  any  time  hereafter,  build  or  erect 
or  cause  or  suffer  to  be  built  or  erected  upon  any  of  said  land  owned 
by  them  respectively  within  10  feet  of  the  Westerly  line  of  said 
Momingside  Avenue  as  laid  out  between  said  110th  Street  and  said 
Amsterdam  Avenue,  late  10th  Avenue,  any  building  or  structure 
other  than  such  as  now  is  or  hereafter  may  be  permitted  by  law  to  be 
built  or  erected  in  said  City  between  what  is  known  as  the  exterior 
building  or  house  line  and  the  exterior  area  or  stoop  line.  And  also 
that  the  said  parties  who  shall  sign  and  execute  this  agreement,  shall 
and  will  consent  to  the  adoption  by  the  Board  of  Aldermen  of  said 
City  of  an  ordinance  proper  or  necessary  to  carry  this  agreement 
into  effect,  and  also  that  any  such  party  or  the  heirs,  successors,  or 
assigns,  of  any  such  party  shall  be  entitled  as  a  matter  of  right  to 
an  injunction  order,  or  decree  from  any  Court  having  jurisdiction 
in  the  premises,  to  restrain  any  other  party  hereto,  or  the  heirs, 
successors  or  assigns  of  any  such  party  from  the  violation  of  this 
agreement." 

The  purpose  of  this  covenant  is  plain.  The  sidewalk  was  to  be 
widened  ten  feet,  this  set-back  line  was  to  take  the  place  and  stead  of 
the  building  line  established  by  the  city,  and  beyond  this  set-back 
line  notliing  was  to  be  built  or  erected  other  than  such  as  was  per- 
mitted by  law  to  be  built  between  the  exterior  building  or  house  line 
and  the  exterior  area  or  stoop  line.  This  is  an  action  for  an  injunc- 
tion to  prevent  the  erection  proposed  by  the  defendant  beyond  tliat 
set-back  line.  If  the  proposed  structure  would  be  lawful  if  the  set- 
back line  was,  in  fact,  the  building  line  established  by  the  city, 
the  action  will  not  lie.  If  under  such  circumstances  it  would  be 
unlawful,  the  action  is  well  brought.  The  complaint  alleges  —  and 
there  is  no  dispute  of  fact  in  the  case :  "  That  the  main  front  line 
of  the  said  building,  except  the  projections  herein  described,  does 
not  extend  beyond  the  setback  line  mentioned  in  the  aforesaid 
agreement.  That,  beginning  at  point  on  said  set-back  line  distant 
respectively  fourteen  (14)  feet  ten  (10)  inches  and  fifty-one  (51) 
feet  ten  (10)  inches  northerly  from  the  intersection  of  said  set-back 
line  and  the  northerly  side  of  West  117th  Street,  defendant  has 
commenced  the  erection  of  two  several  projections  in  front  of  said 
bidlding.     The  said  projections  consist  of  permanent  stone  and 
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masonry  walls,  after  the  ordinary  pattern  or  form  of  a  bay  window, 
said  structure  resting  upon  and  being  supported  by  the  ground,  and 
extending  in  front  and  to  the  east  of  said  set-back  line,  from  two 
(2)  feet  nine  and  one-hAlf  (9^)  inches  to  two  (2)  feet  eleven  (11) 
inches,  and  encumbering  the  space  in  front  of  said  set-back  line  by 
such  buildings,  so  as  to  prevent  open  and  free  public  use  thereof 
and  access  to  the  sanie,  and  the  defendant  is  also  about  to  erect  or 
cause  to  be  erected  a  portico  having  the  width  of  fifteen  (15)  feet 
and  extending  eleven  (11)  feet  eight  (8)  inches  above  the  sidewalk 
level  and  extending  easterly  beyond  the  set-back  line  a  distance  of 
three  (3)  feet  four  (4)  inches,  the  same  being  supported  by  two 
columns  and  two  pilasters." 

The  defendant  concedes  that  these  so-called  bay  windows  are  part 
of  the  permanent  front  of  the  building ;  that  they  are  built  of 
masonry  and  extend  from  the  foundation  to  the  roof ;  that  one  of 
tliem  has  a  frontage  of  eighteen  feet  eight  inches,  and  the  other 
nineteen  feet  three  inches.  Their  walls  are  part  of  the  walk  of  the 
front  of  the  building,  of  the  same  material  and  the  same  construc- 
tion, and  the  same  thickness,  as  solid,  substantial  and  permanent. 
In  short,  thirty-seven  feet  eleven  inches  of  the  said  front  wall  of 
this  building  is  bnilt  about  three  feet  beyond  the  building  line  in 
the  street,  while  the  rest  of  it  is  built  on  the  "line.  The  defendant 
concedes  the  fact  and  claims  that  such  construction  is  lawful.  It 
claims  that  section  4  of  general  ordinance  1303  of  the  board  of 
aldermen,  in  force  on  May  1,  1904,  which  provides  that  "  Bay  win- 
dows may  be  hereafter  erected  with  a  projection  of  not  more  than 
tliree  feet  beyond  the  building  line,  provided  that  when  the  projec- 
tion exceeds  one  foot  beyond  the  building  line  the  total  number  of 
feet  in  width  occupied  by  all  the  bay  windows  on  the  same  frontage 
of  the  same  building  shall  not  exceed  seventy-five  per  cent  of  the 
width  of  the  frontage  of  the  building,"  and  the  provisions  of  sec- 
tion   1   of    said    ordinance,     "*     *     *    the   park   commissioners 

*  *  *  shall  issue  permits  for  the  erection  of  baj*  windows  pro- 
jecting beyond  the  building  line  provided  in  the  opinion  of  the 
officer  having  jurisdiction  no  injury  will  come  to  the  public  thereby. 

*  *  *  For  the  purposes  of  this  ordinance  a  *  bay  window'  shall 
be  taken  to  mean  and  include  all  projections  on  the  face  of  the  build- 
ing in  the  nature  of  windows,  such  as  are  commonly  called  bay  win- 
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dows,  show  windows,  oriel  windows  and  bow  windows,  without 
regard  to  the  material  of  which  they  are  constructed  or  to  the  pur- 
poses for  which  they  are  to  be  used,"  furnish  the  required  authority. 
These  permits  are  revocable.  Notwithstanding  the  able  brief  of 
counsel,  it  seems  to  me  that  this  is  no  longer  an  open  question.  The 
facts  are  on  all  fours  with  Ackernian  v.  T^^ue  (175  N.  Y.  353), 
decided  by  a  unanimous  court.  In  that  case,  the  house  which  the 
defendant  built  upon  the  lot  adjoining  the  plaintiff's  was  extended 
three  feet  six  inches  beyond  the  easterly  line  of  the  street  and  had 
in  addition  what  is  known  as  a  swell  front  or  bay  window  also 
extending  into  Riverside  drive.  Judge  Martin  said :  "  The  only 
remaining  question  that  need  be  considered  is  whether  the  permit 
issued  to  the  defendant  by  one  of  the  commissioners  of  parks  was 
legal  and  sufficient  to  justify  him  in  erecting  and  maintaining  the 
building  in  question  upon  a  portion  of  the  street,  so  that  it  consti- 
tuted neither  a  public  nor  a  private  nuisance  as  to  the  plaintiff  who 
suffered  special  damages  by  reason  thereof.  We  think  it  was  not. 
"VVe  have  been  referred  to  various  statutes  relating  to  this  subject, 
upon  which  the  defendant  relies  to  sustain  that  contention,  and 
from  which  he  urges  that  the  commissioners  of  parks  are  invested 
with  power  to  permit  such  encroachments  and  erections  as  they  shall 
see  fit  upon  certain  streets,  of  which  Riverside  drive  is  one.  These 
statutes  we  have  carefully  examined  without  finding  any  such 
authority  conferred  upon  the  park  board,  or  upon  any  member 
thereof,  as  would  justify  their  granting  to  the  owners  of  property 
abutting  upon  the  line  of  such  a  street  a  permit  or  right  to  extend 
the  main  wall  of  a  permanent  and  substantial  structure  three  feet 
and  six  inches  into  and  beyond  the  line  of  the  street,  -s*-  ^  * 
Any  sncli  construction  of  that  statute  would  result  in  practically 
annulling  that  portion  of  the  charter  of  Greater  K^ew  York  which 
provides  that  streets  and  other  public  places  in  the  city  shall  be 
inalienable.  (§  71*.)  Although  it  is  true  that  the  title  of  the  streets 
in  the  city  of  New  York  is  in  the  municipality,  that  title  is  held  l>j 
it  in  trust  for  public  use,  and  not  even  the  municipnl  assoinhly  has 
authority  to  permit  permanent  encroachments  thereon.  While  that 
body  may,  by  ordinance,  regulate  the  use  of  streets,  highways,  roads. 


*  See  Laws  of  1897.  chap.  378,  §  71,  as  amd.  by  Laws  of  1901,  chap.  466.—  [Rep. 
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public  places  and  sidewalks,  and  prevent  encroachments  upon  and 
obstructions  to  the  same,  the  charter*  expressly  provides  that  *  they 
shall  have  no  power  to  authorize  the  placing  or  continuing  of  any 
encroachment  or  obstruction  upon  any  street  or  sidewalk,  except 
the  temporary  occupation  thereof,  d wring  the  erection  or  repairing 
of  a  building  on  a  lot  opposite  the  same.'  "  After  considering  the 
power  given  to  the  park  commissioners  under  the  revised  charter  of 
1901, f  the  court  proceeded  :  "  When,  however,  that  provision  is  con- 
sidered in  connection  with  the  otlier  provisions  of  the  charter  relat- 
ing to  the  inalienability  of  the  streets,  and  depriving  even  the 
municipal  assembly  of  any  power  to  authorize  the  erection  or  con- 
tinuance of  any  encroachment  upon  the  streets,  it  becomes  quite 
manifest,  we  think,  that  the  Legislature  did  not  intend  thereby  to 
confer  upon  a  member  of  the  park  board  the  right  to  permit  an 
abutting  owner  upon  any  of  the  streets  of  the  city,  whether  within 
any  park  or  outside,  to  encroach  upon  the  street  by  the  erection  of 
permanent  and  substantial  structures  thereon." 

The  structure  in  the  case  at  bar  is  both  permanent  and  substan- 
tial. "  Moreover,"  said  the  court,  "  if  that  statute  were  to  be  thus 
construed,  its  constitutionality  would  be  at  least  doubtful,  for  even 
the  Legislature  cannot  authorize  the  condemnation  of  private 
property  for  other  than  public  uses." 

In  McMillan  v.  Klaw  cfe  Erlcmger  Co.  (107  App.  Div.  407)  the 
action  was  brought  by  a  property  owner  to  restrain  the  defendant 
as  owner  of  the  adjacent  lot  from  erecting  as  a  part  of  its  building 
thereon  a  structure  about  forty-five  feet  in  height  and  extending 
into  the  street  four  feet  beyond  the  building  line.  The  defendant 
set  up  as  a  defense  an  ordinance  passed  by  the  board  of  aldermen  of 
the  city  of  New  York,  which  it  was  claimed  sanctioned  and  legal- 
ized the  structure  complained  of.  This  court  held  :  "  No  municipal 
or  legislative  enactment  can  justify  or  sanction  such  an  invasion  of 
the  rights  of  private  property  guaranteed  to  the  citizen  by  both  State 
and  Federal  Constitutions,  and,  therefore,  the  ordinance  set  up  in 
the  answer  is  no  defense  to  the  plaintiff's  cause  of  action."     There 

*See  Laws  of  1897,  chap,  378,  §  49,  subd.  8,  revised  in  Laws  of  1901,  chap. 
466,  §  50,  as  amd.  by  Laws  of  1905,  chap.  629.  The  board  of  aldermen  now 
possesses  the  power  of  the  municipal  assembly. —  [Rep. 

t  See  Laws  of  1901,  chap.  466,  §  612,  as  amd.  by  Laws  of  1901,  chap.  728.—  [Rkp. 


Digitized  by 


Google 


Williams  v,  Silverman  Realty  &  CoNSTRucrnoN  Co.     685 


App.  Div.]  First  Department,  March,  1906. 


is  nothing  to  be  added  to  Mr.  Justice  O'Brien's  careful  examination 
of  the  subject  in  that  case.  Wliatever  cases  may  be  in  the  books 
whicli  tend  to  support  a  different  rule  must  be  held  to  be  overruled 
by  the  Acke?*man  and  the  McMillaii  cases  —  until,  at  least,,  the 
Court  of  Appeals  has  again  passed  upon  the  question. 

It  may  perhaps  be  relevant  to  point  out  that  Presiding  Justice 
Van  Brunt,  in  a  dissenting  memorandum  in  Broadhelt  v.  Loew 
(15  App.  Div.  343),  accurately  foretold  the  event.  He  said:  "Sucli 
a  rule  would  enable  the  common  council  to  authorize  the  extension 
of  all  buildings  into  the  street."  By  the  ordinance  of  May  21, 
1895,  it  was  provided  that  show  or  bow  windows  not  starting  from 
the  ground  and  not  extending  above  the  first  story  and  not  project- 
ing more  than  twelve  inches  from  the  front  wall  might  be  erected. 
By  the  general  ordinance  of  June  25,  1903,  it  was  provided  that 
property  owners  could  be  licensed  to  erect  bay  windows  with  a  pro- 
jection of  not  more  than  three  feet  beyond  the  building  line,  but 
required  the  consent  in  writing  of  adjacent  owners.  By  the  ordi- 
nance of  June  25,  1903,  however,  they  provided*  that  a  permit  for 
the  continuance  of  an  existing  bay  window  might  be  obtained  with- 
out consent  of  adjoining  property  owners.  We  have  seen  the  kind 
of  special  ordinance  the  board  passed  in  the  McMillan  case.  In 
the  case  at  bar  the  solid  structure  from  the  foundation  to  the  roof  is 
claimed  to  be  a  bay  window  permissible  under  a  revocable  license. 
If  the  board  has  the  power  to  authorize  such  a  structure  projecting 
three  feet  into  the  street  why  not  six  or  ten  ?  There  is  no  such 
power. 

But  the  injunction  goes  too  far.  The  mandatory  portions  thereof 
requiring  the  taking  down  of  that  portion  of  the  structure  already 
in  place  ought  not  to  be  in  an  injunction  pendente  lite.  That  is 
the  final  remedy  sought  in  the  suit  and  should  await  final  judgment. 

The  order  should  be  modified  by  striking  out  tlie  provisions 
requiring  the  removal  of  so  much  of  the  projections  as  have  been 
constructed,  and  as  so  modified  affirmed,  without  costs. 

O'Brien,  P.  J.,  Tnoraham  and  Lauohlin,  JJ.,  concurred; 
Patterson,  J.,  dissented. 

Order  modified  as  directed  in  opinion,  and  as  so  modified  affirmed, 
without  costs.     Settle  order  on  notice. 
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In  the  Matter  of  the  Application  of  the  Niagara,  Lookpobt  and 
Ontario  Power  Company,  Respondent,  Relative  to  Acquiring 
Title  to  Certain  Real  Estate  for  the  Purpose  of  Constructing, 
Maintaining  and  Operating  an  Electric  Transmission  Line 
Thereon  for  Public  Use,  to  Furnish  Electricity  for  Light,  Heat, 
Power  or  Any  Other  Purpose,  to  Certain  Cities,  Villages  and 
Towns  of  This  State,  and  tlie  Inhabitants,  Railroad  Companies,  Cor- 
porations and  Manufacturing  Establishments  Thereof,  of  Which 
Rosalia  Flaka,  Also  Known  as  Rosalie  Flarke,  Appellant,  and 
Anthony  Flarke  Are  the  Owners  or  Persons  Interested  Therein. 
Fourth  Department,  March  7,  1906. 

Eminent  domain  —  when  immediate  possession  of  condemned  lands 
ordered  under  section  3380  of  the  Ck>de  of  Civil  Procedure  on  payment 
of  money  —  said  section  constitutional  —  fail\ire  of  owner  of  lands  to 
state  value  thereof  —  what  constitutes  public  purpose. 

Immediate  possession  of  condemned  lands  will  be  awarded  under  section  3880  of 
the  Code  of  Civil  Procedure  if  public  interests  will  be  prejudiced  by  dela)', 
upon  the  petitioner  paying  the  proper  value  of  the  lands  into  court,  even 
though  the  answer  of  the  respondent  in  the  proceedings  to  condemn  lands 
fails  to  state  the  value  of  the  lands  as  contemplated  by  said  section. 

Said  section  is  to  bo  construed  in  the  light  of  its  purpose,  which  is  to  enforce  an 
immediate  possession  of  lands  condemned  when  public  interest  will  be  preju- 
diced by  delay,  and  the  contestant  in  such  pi*oceedings  by  refusing  to  set  a 
value  on  the  lands,  by  answer  or  otherwise,  cannot  be  permitted  to  defeat  the 
object  of  the  statute. 

A  deposit  of  the  fair  value  of  the  land,  as  shown  by  the  petitioner  by  affidavits 
founded  on  its  assessed  value,  is  sufficient  when  the  contestant  at  the  request 
of  the  court  refuses  to  set  a  value. 

Section  3380  of  the  Code  of  Civil  Procedure  does  not  violate  section  6  of  article 
1  of  the  Sttite  Constitution  by  authorizing  the  taking  of  lands  without  due 
compensation.  The  section  is  intended  to  insure  to  the  owner  the  payment 
of  the  value. 

The  Niagara,  Lockport  and  Ontario  Power  Company,  incorporated  to  furnish 
electric  power  and  water  to  towns,  villages  and  cities  and  to  the  people  of  the 
State,  is  organized  for  a  public  purpose. 

When  the  plant  of  the  said  company  is  partly  constructed  and  the  company  is 
under  contract  to  receive  large  quantities  of  electric  power  from  other  com« 
panics  which  are  ready  to  deliver,  and  is  also  under  contmct  to  deliver  certain 
power,  and  when  the  transmission  of  the  power  in  other  ways  than  those  con- 
templated would  be  dangerous  and  impracticable,  "the  public  interests  will 
be  prejudiced  by  delay"  within  the  meaning  of  said  section  3380  of  the  Code 
of  Civil  Procedure. 
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Appeal  by  Rosalie  Flarke  from  aa  order  of  the  Supreme  Court, 
made  at  the  Erie  Special  Term  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Niagara  on  the  Ist  day  of  November,  1905, 
permitting  the  plaintiflE  to  enter  immediately  upon  the  real  property 
described  in  the  petition  herein. 

The  plaintiff  is  an  electric  transportation  corporation  duly  organ- 
ized pursuant  to  the  laws  of  the  State  of  New  York,  and  is  engaged 
in  constructing  a  line  for  the  transmission  of  electricity  from  the 
city  of  Buffalo  eastwardly  to  the  central  part  of  the  State.  Maps 
of  the  route  have  been  tiled,  surveys  made,  nearly  all  the  land 
necessary  for  the  right  of  way,  and  which  comprises  a  strip  200 
feet  in  width,  has  been  acquired  in  the  counties  of  Erie,  Niagara, 
Orleans  and  Monroe,  and  much  of  the  actual  work  of  construction 
has  been  performed. 

The  appellant,  Rosalie  Flarke,  owns  land  in  the  town  of  Lock- 
port,  in  the  county  of  Niagara,  one  and  three-fourths  acres  of 
which  the  plaintiff  is  seeking  to  acquire.  Proceedings  were  com* 
menced  by  plaintiff  for  the  condemnation  of  the  land  mentioned 
in  August  last.  An  answer  was  interposed  by  the  appellant  deny- 
ing nearly  all  the  allegations  of  the  petition,  also  containing  affirma- 
tive defenses ;  and  the  issues  were,  in  the  latter  part  of  September, 
referred  to  a  reJFeree,  and  the  proceeding  is  still  undetermined. 

Early  in  October  the  present  proceeding  was  commenced  and  an 
•rder  granted  at  Special  Term  permitting  the  i)Iaintiff  to  enter 
immediately  upon  the  premises  of  the  defendant  described  in  the 
petition  upon  depositing  with  the  court  the  sum  of  $500,  to  be 
applied  toward  the  payment  of  any  award  which  may  be  made  to 
her,  including  the  costs  and  expenses  of  the  proceeding.  The 
money  has  been  deposited  in  pursuance  of  the  order.  Other  facts 
arppear  in  the  opinion. 

George  F.  Thompaony  for  the  appellant. 

Robert  E,  Drake  and  John  H.  Leggett^  for  the  respondent. 

Spring,  J. : 

The  petition  alleges  that  the  value  of  the  property  to  be  con- 
demned is  tliree  hundred  and  fifty-five  dollars  and  eighty  cents,  and 
the  affidavit  of  Mr.  Scoby  states  that  the  land  is  assessed  at  thirty 
dollars  an  acre,  and  is  worth  not  to  exceed  seventy-five  dollars  an 
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acre.  The  answer  of  the  defendant  specifically  denies  the  estimate 
placed  upon  the  property  by  the  plaintiff,  but  does  not  contain 
any  statement  of  its  value.  The  appellant's  contention  is  that  the 
court  consequently  had  no  jurisdiction  to  designate  or  to  ascertain  a 
sum  upon  the  payment  of  which  temporary  possession  would  be 
accorded  it  of  the  defendant's  property. 

The  original  proceeding  is  the  usual  one  to  acquire  property  for 
a  public  use  where  the  plaintiff  is  unable  to  agree  with  the  owner  for 
its  purchase,  and  seeks  to  have  the  compensation  ascertained  by 
commissioners  as  prescribed  in  section  3360  of  the  Code  of  Civil 
Procedure.  The  answer  raised  issues  to  be  tried.  There  are  two 
provisions  of  the  Code  of  Civil  Procedure  pertaining  to  the  posses- 
sion of  property  by  a  (Condemning  plaintiff,  and  which  were  incor- 
porated in  the  Code  of  Civil  Procedure  by  chapter  95  of  the  Laws 
of  1890.  Section  3379  (as  amd.  by  Laws  of  1900,  chap.  774)  applies 
where  the  plaintiff  is  already  in  possession  of  the  property  sought  to 
be  condemned.  Section  3380,  which  governs  in  the  present  instance, 
is  applicable  where  the  plaintiff  is  not  in  possession,  but  an  answer 
has  been  interposed,  "and  it  appears  to  the  satisfaction  of  the  court 
that  the  public  interests  will  be  prejudiced  by  delay ; "  thereupon 
the  plaintiff  may  be  given  the  immediate  possession  of  tlie  property 
to  be  taken,  and  permitted  to  devote  it  temporarily  to  the  public 
use  specified  in  the  petition,  "  upon  depositing  with  the  court  the 
sum  stated  in  the  answer  as  the  value  of  the  property."  Subsequent 
provisions  of  the  same  section  relate  to  the  application  of  the  money 
upon  the  termination  of  the  proceeding,  the  payment  of  costs,  etc., 
providing  also  for  a  judgment  for  deficiency  if  the  sum  deposited  is 
inadequate  to  meet  the  award. 

The  position  of  the  defendant  is  that  inasmuch  as  the  object  of 
this  section  is  to  enable  a  corporation  or  person,  for  the  use  of  tlie 
public,  to  deprive  the  owner  temporarily,  but  against  his  will,  of  his 
own  property,  it  must  receive  a  strict  construction ;  and  as  the 
answer  omitted  to  contain  any  statement  of  the  value  of  the  prop- 
erty, the  order  is  erroneous.  We  think  this  interpretation  of  the 
section  is  too  narrow.  The  interposition  of  an  answer  often  i*esiilts 
in  delaying  for  some  time  the  fermination  of  the  proceeding  to 
condemn.  The  owner  of  land  who  is  endeavoring  to  obtain  an 
exorbitant  sum  from  the  plaintiff  for  his  premises  may  interpose  an 
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answer  and  block  tho  prosecntion  of  the  work  in  the  face  of  the 
paramount  necessity  for  its  accomplishment.  To  guard  against  this 
unfair  obstruction  of  the  work,  the  Legislature  came  to  the  rescue 
by  the  enactment  of  the  two  sections  mentioned.  They  are  similar 
in  the  object  to  be  attained  and  in  the  manner  of  accomplishment, 
except  where  the  plaintiff  is  in  possession,  security  in  lieu  of  the 
payment  of  money  may  be  directed  by  the  court  upon  granting  the 
order  for  the  continuance  of  possession. 

By  section  3380,  as  well  as  by  the  preceding  section,  the  Legisla- 
ture had  two  cardinal  purposes  in  view.  First,  Where  the  prose- 
cution of  the  work  contemplated  by  its  charter  was  demanded  by 
the  public  interests  and  prejudicial  delay  was  likely  to  ensue  from 
the  interposition  of  an  answer,  a  remedy  was  afforded  the  plaintiff 
to  acquire  immediate  possession  pending  the  proceeding.  Second. 
The  rights  of  the  owner  were  sufficiently  protected  by  the  payment 
of  the  sum  which  he  claimed  under  oath  was  the  fair  value  of  the 
property  of  which  he  was  to  bo  deprived.  The  mode  of  procedure 
prescril)ed  is,  consequently,  beneficial  to  both  parties.  The  right  of 
the  company  to  condemn  being  established,  and  the  prejudice  to  pub- 
lic interests  by  delay  appearing,*  the  court  will  make  the  order,  which, 
on  the  one  hand,  will  enable  the  work  to  be  carried  on,  and,  on  the 
other,  will  insure  compensation  to  the  owner  for  the  property  taken. 
*  The  reason  for  taking  the  value  specified  in  the  answer  as  the 
sum  to  be  paid  is  to  insure  the  defendant  the  full  worth  of  his 
premises  beyond  a  peradventure.  If  he  intentionally  or  otherwise 
fails  to  state  any  value  at  all,  the  court  is  not  thereby  prevented 
from  granting  the  relief  where  "the  public  interests  will  be 
prejudiced  by  delay."  In  construing  the  section  we  must  keep  in 
mind  that  the  basic  ground  for  the  relief  is  the  needs  of  the  public. 
If  the  deposit  made  is  entirely  adequate  the  defendant  is  fully  safe- 
guarded, and  that  is  precisely  what  the  statute  intended.  It  is  of 
little  importance  how  the  sum  to  be  paid  is  arrived  at  if  the  object 
designed  is  attained  and  the  defendant. is  assured  the  full  sum  which 
may  eventually  be  awarded  him. 

The  counsel  for  the  appellant  admitted  upon  the  oral  argument 
of  this  appeal  that  the  justice  at  Special  Term  endeavored  to  ascer- 
tain from  him  what  he  regarded  as  adequate  compensation  to  his 
client.  But  the  counsel  declined  to  make  any  estimate,  preferring 
App.  Div.—  Vol.  CXI.        44 
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to  rest  his  opposition  upon  the  proposition  that  the  faUare  to  state 
any  vahie  in  the  answer  barred  the  court  from  granting  relief  to  the 
plaintiflE.  So 'upon  the  argument  of  the  appeal  counsel  declined, 
upon  invitation  of  the  presiding  justice,  to  inform  the  court  whether 
he  complained  tliat  the  sum  deposited  was  insufficient,  reiterating 
*  the  reason  for  his  refusal,  lie  also  admitted  that  there  had  been  no 
attempt  on  the  part  of  the  plaintiff  to  delay  or  obstruct  the  pending 
condemnation  proceeding.  We  must  assume,  consequently,  the  con- 
crete controlling  fact  that  the  sum  deposited  is  ample  to  pay  the  defend- 
ant any  award  which  will  be  made  to  her  and  protect  her  in  every 
respect.     The  aim  of  the  statute  has,  therefore,  been  accomplished. 

Section  3365  of  the  Code  of  Civil  Procedure  does  not  require  the 
defendant  in  pondemnation  proceedings  to  state  the  value  of  the 
property  in  his  answer.  It  is  not  conceivable  that  the  Legislature  in 
the  hght  of  this  fact  would  leave  a  loophole  so  that  a  contentious 
owner  at  any  time  might  render  nugatory  the  relief  provided  for 
in  section  3380  by  simply  omitting  to  allege  the  value  of  the 
property  sought  to  be  taken. 

Section  3382  of  the  Code  of  Civil  Procedure  is  in  point  in  so  far 
as  it  denotes  the  purpose  of  the  Legislature  to  invest  the  courts 
with  geneml  authority  to  make  effectual  "the  object  and  intent'* 
of  the  Condemnation  Law.  If  the  answer  does  not  state  the  value 
of  the  property  the  "  manner  of  conducting  *  *  *  the  pro- 
ceedings therein  is  not  expressly  provided  for  by  law."  (§  3382.) 
The  only  specific  authority  to  compel  the  owner  to  give  up  tem- 
porary possession  of  Iiis  property  is  founded  upon  the  allegation  of 
value  in  the  answer.  But  the  intent  of  the  Legislature  was  to  per- 
mit the  plaintiff  to  obtain  possession  upon  the  payment  of  a  suffi- 
cient sum  to  compensate  the  owner  fully ;  and  if  the  conduct  of 
the  defendant,  whether  in  good  faith,  inadvertently  or  maliciously, 
renders  a  strict  compliance  with  section  3380  impossible,  tlie 
general  authority  conferred  upon  the  court  by  section  3383  is  suffi- 
ciently comprehensive  to  enable  the  obvious  purpose  to  be  accom- 
plished. As  was  said  in  People  ex  rel.  Wood  v.  Lacombe  (99  N.  Y. 
43,  49) :  "  In  the  interpretation  of  statutes,  the  great  principle  which 
is  to  control  is  the  intention  of  the  Legislature  in  passing  the  same^ 
which  intention  is  to  be  ascertained  from  the  cause  or  necessity  of 
juaking  the  statute  as  well  as  other  circumstances." 
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While  the  Condemnation  Law  by  chapter  95  of  the  Laws  of  1890, 
was  made  a  part  of  the  Code  of  Civil  Procedure,  yet  section  3380 
of  that  Code  in  its  present  form  is  a  new  provision.  The  right, 
however,  to  obtain  temporary  possession  of  the  owner's  land  by  a 
railroad  company  upon  the  payment  into  court  of  a  sufficient  sum, 
where  pending  the  proceeding  for  condemnation  it  developed  that 
the  title  of  the  defendant  was  defective,  had  been  operative  for  some 
time.  (Laws  of  1850,  chap.  140,  §  21,  as  amd.  by  Laws  of  1869,. 
chap.  237 ;  Laws  of  1877,  chap.  224,  and  Laws  of  1881,  chap.  649. 
See  also  Laws  of  1875,  chap.  606,  §  24.)  The  pith  of  that  statute 
composes  section  3380  of  the  Code  of  Civil  Procedure.  The  Legis- 
lature, in  re-enacting  the  substance  of  the  law,  did  not  intend  to 
vest  an  obstructing  owner  with  full  power  to  render  its  operation 
ineffective.  He  cannot  prevent  the  adoption  of  that  part  of  the 
statute  which  inures  to  tlie  benefit  of  the  public  by  refusing  to  avail 
himself  of  that  portion  which  is  beneficial  to  him. 

Nor  is  section  3380  of  the  Code  of  Civil  Procedure  violative  of 
section  6  of  article  1  of  the  State  Constitution.  The  property  of 
the  defendant  is  not  taken  from  her  without  compensation.  The 
essence  of  the  section  permitting  possession  to  be  acquired  is  that 
the  owner  must  be  assured  the  payment  of  the  full  value  of  the  land 
of  which  he  is  deprived.  It  has  long  been  held  that  payment  to  the 
owner  personally  is  not  an  essential  prerequisite  to  the  taking  of  the 
land  by  right  of  eminent  domain  providing  only  compensation  is  made 
certain.    {Bloodgood  v.  Mohawh  <&  If.  R.  B.  Co.^  18  Wend.  9.) 

The  plaintiff  was  created  pursuant  to  chapter  722  of  the  Laws  of 
1894.  Its  sphere  of  operation  was  originally  confined  to  the  counties 
of  Erie,  Niagara  and  Orleans,  but  since  its  incorporation  its  certificate 
has  been  amended,  whereby  it  is  claimed  the  range  of  its  territory 
and  the  scope  of  its  business  have  been  enlarged.  Its  purposes,  as  dis- 
closed in  section  8  of  the  act  mentioned,  are  the  supplying  of  pure 
and  wholesome  water  and  electricity  to  the  towns,  villages  and  cities 
along  its  route,  and  the  generation,  accumulation,  transmission  and 
distribution  of  electricity  for  a  large  number  of  objects  enumerated 
in  said  section.  It  is  given  authority  to  take  water  from  Niagara 
river  (§  10)  ;  to  use  the  streets  and  highways  and  lay  pipes  therein 
(§  11);  to  acquire  land  by  purcluuse  or  condemnation  proceedings 
(§§  12,  13).    Its  power  is  coincident  with  that  of  other  corporations 
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organized  for  tlie  profit  of  the  incorporators,  but  designed  also  for 
tlie  benefit  of  the  public. 

The  plaintiflE  has  already  entered  into  a  contract  for  the  construc- 
tion of  a  canal,  which  is  in  process  of  building,  and  which  when 
completed  will  be  of  sufficient  capacity  to  generate  200,000  horse 
power.  It  has  entered  into  an  agreement  with  a  Canadian  power 
company  whereby  it  is  to  receive  a  large  quantity  of  electric 
power,  a  considerable  portion  of  which  is  ready  for  delivery.  It 
has  also  entered  into  an  agreement  with  a  construction  company  for 
the  delivery  of  power  to  be  used  in  the  operation  of  certain  street 
surface  railroads,  which  are  named  in  the  moving  papers,  and  the 
affidavits  show  that  it  is  important  that  this  power  be  delivered  early 
during  the  present  year.  The  contract  calls  for  the  delivery  of  this 
power  at  an  early  date,  and  the  plaintiff  is  actively  prosecuting  the 
building  of  its  .line.  The  transmission  of  the  electricity  is  at  high 
voltage  and  along  wires  nine-tenths  of  an  inch  in  diameter,  which 
are  supported  by  steel  towers  fifty  feet  in  height.  To  transmit  the 
electricity  of  the  extraordinary  high  voltage  of  from  10,000  to 
60,000  volts  in  wires  along  the  streets  or  highways  would  be  dangerous 
and  impracticable. 

The  extent  of  the  business  contemplated,  including  as  it  does  the 
furnishing  of  electricity  for  the  use  of  the  inhabitants  in  a  thickly 
settled  and  extensive  territory  for  illuminating  purposes  and  for  the 
use  of  extensive  street  surface  railroads,  we  think  constitutes  a  pnb- 
lie  use  within  the  definition  of  that  comprehensive  term  {Pocanr 
tico  Water  Works  Co.  v.  Bird^  130  N.  Y.  249,  258  et  seq. ;  Matter 
(?/^i^m«,  165id.  23.) 

The  fact  also  sufficiently  appears  that  "  the  public  interests  will 
bo  prejudiced  by  delay  "  if  the  defendant  is  allowed  to  block  the 
plaintiff  in  the  fulfillment  of  the  plan  for  which  it  was  organized, 
and  retard  the  furnishing  of  electricity  or  water  to  the  inhabitants 
along  its  route,  or  in  supplying  electrical  power  for  the  operation 
of  railroads  and  for  other  necessary  purposes  which  may  fairly  be 
for  the  benefit  of  the  public. 

The  order  should  be  affirmed. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Henry  Weber,  Appellant,  v.  Edward  Wallerstein  and  Others, 
Respondents.     (No.  1.) 

Fourth  Department,  March  7,  1906. 

StocUiolder's  action  to  recover  corporate  assets  dissipated  by  fraud  — 
when  prior  demand  that  corporation  bring  action  not  necessary — 
proper  i>arties  defendant. 

In  an  action  by  a  stockholder,  who  claims  to  have  been  induced  by  fraud  to  place 
his  stock  in  the  hands  of  a  trustee,  and  with  other  stockholders  to  have  been 
defrauded,  pursuant  to  a  conspiracy  of  the  ofllcers  of  the  corporation  and 
others  to  put  the  corporation  through  bankruptcy  to  defraud  its  creditors  and 
stockholders  other  than  those  participating  in  the  conspiracy,  to  recover  the 
assets  dissipated  by  the  collusion  of  said  officera,  it  is  not  necessary  to  allege  a 
refusal  of  the  corporation  upon  demand  to  commence  such  action  if  the  only 
officers  upon  whom  such  demand  could  have  been  made  are  shown  to  have 
participated  in  the  conspiracy. 

Under  other  circumstances  such  demand  and  refusal  would  be  necessary  to  make 
out  a  cause  of  action. 

Individuals  not  members  of  the  corporation,  who  are  alleged  to  have  participated 
in  the  conspiracy,  are  properly  made  parties  defendant  in  order  that  they  may 
be  compelled  to  account. 

Though  a  plaintiff  in  such  action  has  no  standing  save,  as  a  stockholder,  the  fact 
that  his  stock  is  held  by  said  trustee  does  not  prevent  his  action  when  the 
trustee  is  shown  to  have  been  appointed  by  fraud  in  which  he  participated. 

It  is  not  necessary  to  postpone  the  action  until  the  termination  of  an  action  to 
recover  the  stock  from  said  trustee. 

Appeal  by  the  plaintiff,  Henry  Weber,  from  an  interlocutory 
judgment  of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  tlie  office  of  the  clerk  of  the  county  of  Oneida  on  the  2d  day  of 
September,  1905,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  Oneida  Special  Term,  sustaining  the  defendants'  demurrer 
to  the  complaint. 

Ed/win  H,  liisley  and  Henry  M.  Love^  for  the  appellant. 

Theodore  Baumelster  and  Samson  Lachmcun^  for  the  respondents 
Wise  and  Regent  Shirt  Company. 

Frank  Gardner^  for  the  respondents  Wallerstein  and  others. 
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Spring,  J. : 

The  allegations  of  the  complaint  are  mimerons  and  verbosely 
stated.  We  shall  confine  ourselves  to  culling  such  as  we  deem 
essential  to  a  comprehension  of  the  only  cause  of  action  maintain- 
able, and  it  is  difficult,  with  that  purpose  in  view,  to  compress  tbe 
statement  within  reasonable  compass. 

A  corporation  known  as  Edward  Wallers tein  &  Co.  was  duly 
incorporated  in  the  State  of  Michigan  in  August,  1900.  Its  capi- 
tal stock  was  $300,000,  consisting  of  first  and  second  preferred 
and  common.  The  large  majority  of  the  stock  was  held  by  the 
defendants  Alfred  and  Edward  Wallerstein,  individually  and  as 
trustees,  and  by  the  defendant  George  Bruck.  The  plaintiff 
became  the  owner  of  $3,000  of  the  first  preferred  stock  of  the  cor- 
poration. The  complaint  alleges  that  he  was  fraudulently  induced 
to  accept  this  stock,  but  the  allegation  is  unimportant,  for  he  has  no 
standing  at  all  to  maintain  the  action  unless  he  is  a  stockholder  of 
this  corporation. 

The  corporation  carried  on  its  business  in  the  State  of  Michigan 
until  1903.  It  also  did  business  in  the  city  of  Chicago  under  the 
trade  name  of  the  Regent  Shirt  Company,  but  there  was  no  organiza- 
tion or  corporate  entity  to  this  offshoot  of  the  Wallerstein  Company. 

In  1903  a  creditor  of  the  corporation  was  fraudulently  induced 
to  commence  involuntary  bankruptcy  proceedings  to  have  the  cor- 
poration adjudged  a  bankrupt.  An  answer  to  the  petition  was 
"  wrongfully  filed,"  and  at  the  instance  of  said  Wallorsteins  a  tempo- 
rary receiver  was  appointed.  The  object  of  the  receivership  was  to 
enable  the  Wallersteins  to  control  and  manage  the  assets  and  bnsi- 
ness  of  the  corporation,  which  they  did ;  and  with  tlie  further  pnr- 
pose  of  securing  an  unfair  adjustment  with  the  creditors  of  the  cor- 
poration. The  purpose  of  this  adjustment  was  to  enable  the  chief 
stockholders  and  their  friends  ultimately  to  acquire  the  assets  which 
would  remain  after  the  compromise  liad  been  satisfactorily  arranged. 

The  defendants  Wise  were,  copartners  in  New  York  city,  carrying 
on  business  in  the  name  of  Wise  Brothers,  and  were  creditors  of 
the  Wallerstein  Company  from  $20,000  to  $30,000.  Irwin  Waller- 
stein and  Leo  Steifel  had  become  stockholders  of  the  Wallerstein 
corporation,  and  the  charge  is  that  these  two  stockholders,  with 
Alfred  and  Edward  Wallerstein,  entered  into  a  conspiracy  with 
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Wise  Brothers  whereby  the  latter  were  to  induce  tlie  creditors  of 
the  corporation  to  accept  in  full  payment  of  their  several  debts 
fifty  cents  on  the  dollar.  In  order  to  accomplish  this  purpose  the 
exact  condition  of  the  assets  of  the  corporation  was  concealed  from 
its  creditors  and  they  were  all  turned  over  to  Wise  Brothers,  who, 
by  the  fraudulent  scheme,  were  to  receive  full  payment  for  their 
claim  and  additional  compensation  for  services  rendered  in  abetting 
the  project. 

In  order  to  consummate  the  design,  the  stockholders  who  were 
participants  in  the  conspiracy  transferred  their  stock  to  the  defend- 
ant Knopf  as  trustee,  who  was  privy  to  the  scheme.  The  plaintiff, 
believing  the  transaction  was  honest  and  for  the  best  interests  of  all 
parties  concerned,  transferred  his  stock  by  blank  indorsement  to 
Dana  II.  Benjamin,  who  was  the  son-in-law  of  the  plaintiff  and  a 
stockholder  of  the  corporation  owning  second  preferred  stock  of 
the  par  value  of  $5,100.  Benjamin,  witli  like  belief  apparently  in 
the  integrity  of  the  proposed  adjustment,  assigned  his  own  and  the 
plaintiff's  stock  to  Knopf. 

The  compromise  was  effected,  except  that  one  or  two  favored 
creditors  were  paid  in  full.  The  bankruptcy  proceedings  were  dis- 
continued after  the  liquidation  of  the  debts  of  the  corporation  and 
no  trustee  was  ever  appointed.  , 

The  complaint  further  charges  that,  after  this  compromise  was 
accomplished,  the  vahie  of  the  assets  remaining  of  those  fraudu- 
lently transferred  to  Wise  Brothers  was  more  than  sufficient  to  pay 
all  the  first  preferred  stock  of  said  corporation,  and  which  included 
that  issued  to  the  plaintiff,  and  also  substantially  all  of  the  second 
preferred  of  which  Benjamin's  formed  a  part.  Benjamin  subse- 
quently assigned  to  the  plaintiff  his  interest  in  the  stock  originally 
issued  to  the  plaintiff,  and  also  the  $5,100  owned  by  him  and  all  his 
rights  of  actions  connected  therewith. 

To  carry  out  the  original  fraud,  Benjamin  was  induced  by  fraudu- 
lent representations  to  enter  into  an  agreement  with  Alfred  and 
Edward  Wallerstein,  Bruck  and  Knopf  for  a  division  of  the  assets 
of  the  corporation,  the  greater  part  of  which  was  to  be  owned  by 
the  defendants,  or  some  of  them.  The  defendant.  The  Regent 
Shirt  Company,  was  incorporated  in  August,  1903,  pursuant  to  tlie 
laws  of  the  State  of  New  York  in  accordance  with  articles  of  incor- 
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poration  executed  by  these  two  Wallersteins  and  the  defendant 
Stiefel,  and  that  corporation  is  conducting  a  business  in  this  State  of 
the  same  kind  as  that  carried  on  by  the  Wallerstein  Company  in 
Michigan.  Since  the  compromise  mentioned  the  said  assets  and 
property  of  said  original  corporation  have  been  under  the  control 
and  management  of  the  said  Kegent  Shirt  Company  and  of  the 
individual  defendants. 

The  complaint  also  alleges  tliat  the  said  corporation  abandoned 
its  place  of  business  in  Michigan,  and  all  the  assets  of  the  Waller- 
stein corporation  which  were  in  that  State  have  been  wrongfully 
removed  therefrom  by  these  defendants  to  the  State  of  New  York 
in  order  to  make  efiFectual  their  purpose  to  absorb  its  assets  to  the 
exclusion  of  the  plaintiff  and  others  similarly  situated. 

It  is  also  alleged  that  there  is  no  one  of  the  officers  or  other  per- 
son representing  said  corporation  in  the  State  of  Michigan  upon 
whom  process  may  be  served,  and  in  October,  1904,  it  caused  to  be 
filed  with  the  Secretary  of  said  State  a  statement  to  the  effect  that 
the  company  had  "  no  debts  or  credits." 

The  complaint,  with  tedious  prolixity,  contains  extracts  from  the 
statutory  law  of  Michigan  and  charges  that  the  defendants  and  said 
corporation  have  flagrantly  violated  these  statutes  and  the  laws  of 
that  State.  We  do  not  deem  it  necessary  to  analyze  pr  comnient 
upon  these  provisions  of  law  or  the  alleged  infractions  of  the  same, 
contenting  ourselves  with  the  general  statement  that  the  complaint 
does  aver  these  violations. 

The  complaint  alleges  many  other  acts  which  it  is  unnecessary  to 
enumerate,  and  which,  it  is  -charged,  were  connected  with  the  chief 
conspiracy  to  make  a  dishonest  adjustment  with  the  creditors  of  the 
Wallerstein  corporation  and  appropriate  its  assets  or  the  avails 
thereof  for  the  benefit  of  these  defendants.  There  are  also  allega- 
tions connecting  each  of  the  defendants  with  the  alleged  scheme  or 
some  part  thereof. 

The  action  is  commenced  by  the  plaintiflE  in  his  own  behalf  asd 
of  all  other  persons  in  interest  who  may  elect  to  join  in  the  action. 
Several  grounds  are  set  forth  in  the  demurrer,  but  it  was  sustained 
on  the  ground  that  the  complaint  fails  to  state  a  cause  of  action. 

At  the  threshold  of  the  discussion  a  disturbing  objection,  and  the 
one  which  apparently  influenced  in  a  large  measure  the  decision  of 
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the  court  below,  is  the  failure  to  allege  the  refusal  of  the  corpora- 
tion, upon  demand  being  made,  to  commence  an  action  similar  to 
the  present  one,  or  that  it  had  unreasonably  neglected  to  commence 
such  an  action.  It  is  clear  the  plaintiff  cannot  accomplish  his  pur- 
pose to  secure  a  recovery  of  the  assets  for  the  benefit  of  the  stock- 
holders except  through  the  corporation  itself. 

The  orderly  mode  of  procedure,  therefore,  which  seems  to  be 
somewhat  rigidly  adhered  to,  is  for  the  stockholder  suing  to  allege 
affirmatively  a  formal  demand  and  refusal,  or  facts  denoting  a  dci-e- 
liction  of  duty  by  the  directors  to  obtain  by  action  the  relief  to 
which  the  stockholder  deems  himself  entitled.  {Flynn  v.  Brooklyn 
City  B.  H.  Co.,  158  N.  Y.  493,  508  ;  Niles  v.  N.  T.  C  <&  If,  R. 
a.  a.  Co.,  176  id.  119 ;  Kavanaugh  v.  Commonwealth  Trust  Co., 
181  id.  121 ;  S.  C,  103  App.  Div.  95.) 

This,  however,  is  a  rule  of  procedure  which  is  a  corollary  of  the 
proposition  that  the  relief  desired  must  be  granted  through  the  cor- 
poration, as  the  assets  belong  to  it  and  cannot  be  converted  into 
money  or  distributed,  and  tlie  rights  of  the  parties  determined 
except  through  its  agency.  Each  of  the  cases  cited  recognizes  the 
right  of  an  aggrieved  stockholder  to  maintain  an  action  to  enable 
the  corporation  to  regain  assets  .dissipated  through  the  collusion  of 
its  directors  or  officers,  providing  only  the  corporation  upon  demand 
refuses  to  enforce  a  like  remedy  or  unreasonably  postpones  action. 
In  that  event,  the  corporation  must  be  made  a  party  defendant,  and 
the  allegations  of  the  complaint  must  conform  to  an  action  com- 
menced by  the  corporation.  If  it  is  determined  there  are  assets  of 
the  corporation  which  sliould  be  accounted  for,  they  are  directed  to 
be  turned  over  to  that  body  to  be  treated  as  its  property. 

In  this  case  all  the  directors  and  officers  of  the  Wallerstoin  cor- 
poration, and  the  stockholders  as  well  who  are  known  to  the  plain- 
tiff, were  charged  with  active  participation  in  the  fraudulent  scheme 
by  which  its  assets  had  been  dissipated  and  appropriated  by  the 
defendants.  It  is  obvious,  therefore,  that  a  demand  upon  these 
directors  or  officers  to  commence  an  action  to  obtain  the  relief 
sought  by  the  plaintiff  would  be  futile,  for  the  gravamen  of  the 
cause  of  action  is  their  own  misconduct.  In  effect  they  would  be 
asked  to  sue  themselves  upon  a  charge  of  fraud  sufficiently  grave  to 
justify  an  indictment  against  them.     A  corporate  entity  must  act 
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through  its  officers,  and  if  to  set  in  motion  that  body  will  inevita- 
bly inculpate  those  officials,  the  requirement  of  a  useless  demand 
would  not  seem  to  be  necessary. 

As  was  said  in  Sage  v.  Cvlv&r  (147  N.  T.  241, 246) :  "  Where  the 
corporation  is  exclusively  under  the  control  of  the  trustees  and 
officers  whose  acts  and  management  are  questioned  a  demand  that 
the  corporation  bring  the  action  would  be  idle  and  fruitless  and  in 
such  cases  equity  permits  the  stockholder  to  bring  the  action  in  his 
own  name." 

In  Brinckerhoff  v.  Bostwick  (88  N.  Y.  52)  the  plaintiff  was  a 
stockholder  of  a  national  bank,  and  brought  an  action  in  his  o\\  n 
behalf  and  for  other  stockholders  against  the  receiver,  the  bank 
and  its  directors  charging  the  defendants  with  negligence  in  allow- 
ing the  funds  of  the  bank  to  be  stolen  and  squandered.  The  court 
in  considering  the  question  under  discussion  used  this  language  (at 
p.  59):  ''The  action  to  recover  such  losses,  as  before  observed, 
should  in  general  be  brought  in  the  name  of  the  corporation,  but  if 
it  refuses  to  prosecute,  the  stockholders,  who  are  the  real  parties  in 
interest,  will  be  permitted  to  sue  in  their  own  names,  making  the 
corporation  a  defendant  *  *  *.  And  that  course  of  proceeding 
is  also  allowed  if  it  appears  that  the  corporation  is  still  under  the 
control  of  those  who  must  be  made  the  defendants  in  tlie  suit 
*  *  *.  In  such  cases  a  demand  upon  the  corporation  to  bring 
the  suit  would  be  manifestly  futile  and  unnecessary.  A  suit  prose- 
cuted under  the  direction  and  control  of  the  very  parties  against 
whom  the  misconduct  is  alleged,  and  a  recovery  is  sought,  would 
scarcely  afford  to  the  shareholders  the  remedy  to  which  they  are 
entitled,  and  the  fact  that  the  delinquent  parties  are  still  in  control 
of  the  corporation  is  of  itself  sufficient  to  entitle  the  shareholders  to 
sue  in  their  own  names." 

The  complaint  fairly  complies  with  the  requirement  that  where 
the  action  is  commenced  by  a  stockholder  it  must  allege  substan- 
tially the  same  facts  which  would  be  pertinent  in  an  action  by  the 
corporation  itself.  In  an  action  by  it  the  gist  of  the  claim  would 
be  the  fraudulent  dissipation  of  its  assets,  and  the  object  sought 
would  be  the  revesting  in  the  corporation  of  the  control  and 
dominion  of  the  property  thus  diverted.  In  this  case  the  corporar 
tion  is  a  party  defendant.     The  action  is  in  equity  and  all  the  rights 
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which  would  accrue  to  the  corporatiou  as  plaintiflE  can  be  granted  to 
it  as  defendant. 

Nor  is  any  remedy  available  to  the  plaintiflE  through  the  bank- 
ruptcy proceeding.  That  proceeding  was  for  the  purpose  of  dis- 
posing of  the  assets  of  the  corporation  for  the  benefit  of  its  cred- 
itors. Upon  their  payment  the  proceeding  was  terminated.  There 
is  no  officer  in  Michigan  upon  whom  process  may  be  served  and  no 
assets  in  that  State  to  confer  jurisdiction  upon  any  of  its  courts. 
The  assets  are  in  the  State  of  New  York,  the  colluding  officers  of 
the  corporation  and  the  Regent  Shirt  Company,  which  by  virtue  of 
the  fraudulent  conniving  of  the  directors  of  the  supposed  defunct 
corporation  controls  its  business,  are  also  in  the  State  of  New  York. 
All  of  the  parties  to  be  affected  by  the  judgment  are  within  the 
jurisdiction  of  this  State,  and  as  the  assets  are  here  there  can  be  no 
difficulty  in  adjusting  the  rights  of  the  parties  by  this  action. 

It  is  claimed  there  is  an  improper  joinder  of  causes  of  action  in 
the  complaint.  There  al'e  allegations  which,  considered  independ- 
ently of  other  connecting  averments,  may  be  said  to  state  a  separate 
demand  or  claim.  We  must,  in  construing  the  complaint,  realize 
that  the  pleader  is  attempting  to  state  a  multitude  of  facts  and  cir- 
cumstances, all  of  which  tend  to  show  the  collusive  endeavor  of  the 
defendants  to  absorb  the  assets  of  this  corporation.  The  defend- 
ants Wise  were  not  stockholders  of  the  corporation,  but  it  is  charged 
that  they  joined  in  with  the  other  defendants  to  despoil  the  com- 
pany of  its  property.  Tlieir  presence  may  be  necessary  to  the 
primary  purpose  of  the  action,  which  is  to  get  the  custody  of  the 
property  into  the  Wallerstein  corporation  and  compel  an  accounting 
of  that  diverted  or  squandered. 

The  fact  that  Knopf  is  the  nominal  custodian  of  the  stock  of 
plaintiflE  and  of  Benjamin  is  not  an  obstacle  to  the  maintenance  of 
the  action  in  the  light  of  the  circumstances  set  forth.  The  claim 
is  that  Knopf,  in  collusion  with  the  other  defendants,  acquired  this 
stock  for  a  fraudulent  motive ;  that  the  payment  of  the  creditors 
in  any  event  was  the  excuse  for  the  acceptance  6f  the  certificates 
by  him.  If  this  is  true  and  the  debts  have  been  paid  the  plaintiflE 
by  right  may  be  entitled  to  his  stock.  The  agreement  between 
Benjamin  and  the  other  stockholders  is  charged  to  have  been 
executed  through  deception  practiced  upon  him,  and  in  fact  the 
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whole  project  is  imputed  to  a  dislionest  concerted  attempt  to  get 
hold  of  the  assets  of  the  corporation. 

The  plaintiff  is  not  obliged  to  defer  his  action  until  the  end  of 
the  litigation  with  Knopf.  In  the  meantime  the  assets  might  not 
be  attainable  at  all.  If  Knopf  was  one  of  the  parties  in  the  general 
scheme  alleged,  and  the  transfer  of  this  stock  was  a  feature  of  the 
plot,  he  is  a  proper  party  defendant,  and  that  aspect  of  the  con- 
spiracy can  be  determined  in  connection  with  the  other  phases  of 
the  fraud  charged. 

The  plaintiff  is  not  seeking  to  recover  the  debt  which  was  can- 
celed by  the  acceptance  of  the  stock  in  the  corporation,  nor  as  a 
creditor.  His  only  relief  in  this  action,  as  already  suggested,  inures 
to  him  as  stockholder  and  through  the  medium  of  tlie  corporation. 

In  construing  the  complaint,  even  though  it  may  contain  allega- 
tions apparently  inconsistent,  we  must  assume  the  facts  are  true ; 
and  we  think  it  states  a  cause  of  action,  and  the  relief  to  be  accorded, 
if  the  facts  charged  are  established,  may  be  readily  determined. 

The  interlocutory  judgment  should  be  reversed,  with  the  costs  and 
disbursements  of  this  appeal,  and  the  demurrer  should  be  overruled, 
with  costs,  with  leave  to  the  defendants  to  plead  over  upon  payment 
of  costs  and  disbursements  of  this  appeal  and  the  costs  below. 

All  concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer  over- 
ruled, with  costs,  with  leave  to  plead  over  upon  payment  of  the 
costs  of  the  demurrer  and  of  this  appeal. 


Heney  Weber,  Respondent,  v.  Edward  Wallersteik  and  Others, 
Appellants.    (No.  2.) 

Fourth  Department,  March  7, 1906. 

Beceivers — when  not  appointed  in  action  to  recover  corporate  assets. 

When  the  allegations  of  the  complaint  in  an  action  by  a  stockholder  to  recorer 
corporate;  assets  alleged  to  have  been  fraudulently  converted  are  all  made  upon 
information  and  belief,  a  receiver  pendents  lite  should  not  be  appointed  when 
the  answering  affidavits  specifically  deny  the  allegations  of  the  complaint  and 
state  facts  which  exculpate  the  defendants  from  misconduct. 
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Appeal  by  the  defendants,  Edward  Wallerstein  and  otliers,  from 
ap  order  of  the  Snpreme  Court,  made  at  the  Oneida  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Oneida  on 
the  8th  day  of  June,  1905,  appointing  a  temporary  receiver  of  the 
defendant  corporation,  Edward  Wallerstein  &  Company. 

Theodore  Bcmm^ister^  Frank  Gardner  and  Samfi^on  Lachmxjm^ 
for  the  appellants. 

Edvnn  H,  Risley  and  Henry  M.  Love^  for  the  respondent. 

Spring,  J. :  . 

The  respondent  has  commenced  this  action  as  a  stockholder  of 
the  corporation  of  Edward  Wallerstein  &  Co.,  charging  that  its 
assets  haye  been  fraudulently  diverted,  and  seeks  to  have  them 
restored  to  the  corporation. 

This  court  has  held  the  complaint  states  the  cause  of  action 
mentioned  (Weber  v.  Wallerstein^  No,  i.  111  App.  Div.  693). 
The  allegations  of  the  complaint  are  all  set  forth  on  information 
and  belief.  A  motion  was  made  by  the  plaintiff  upon  the  com- 
plaint and  the  demurrers  thereto  for  the  appointment  of  a  tem- 
porary receiver  of  the  corporation.  The  defendants  appeared  and 
by  affidavits  positively  denied  the  charges  of  fraud  and  the  dis- 
sipation of  the  corporate  assets.  In  addition  the  entire  transactions 
which  are  set  out  in  the  complaint  on  information  and  belief  are 
explained  in  these  affidavits,  and  if  the  facts  are  correctly  stated 
therein,  the  defendants  are  exculpated  of  the  misconduct  imputed 
to  them. 

In  this  situation  there  should  be  no  receiver  appointed  pending 
the  action,  or  at  least  until  there  is  some  urgent  necessity  for  that 
drastic  remedy.  The  statement  of  a  cause  of  action  alone  does  not 
warrant  the  granting  of  this  relief.  The  receiver  is  authorized  to 
take  possession  and  control  of  all  the  corporate  assets,  and  his 
incumbency  will  necessarily  oust  the  corporation  of  the  manage- 
ment of  its  affairs.  Something  beyond  the  mere  unsupported  state- 
ment of  the  plaintiff  made  on  information  and  belief  in  the  general 
allegations  of  a  complaint  shquld  appear  to  warrant  the  appoint- 
ment where  the  allegations  are  ezplioitly  denied,    {Kieiey  t.  Bar- 
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ron  c6  Cooke  B.  i&  P.  Co,,  87  App.  Div.  317;  riatt  v.  Elias,  lol 
id.  518.) 

The  order  should  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments of  this  appeal,  and  the  motion  denied,  with  ten  dollars  costs. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  Iclenied,  with  ten  dollars  costs. 


Eliza  W.  Osborne,  Appellant,  v.  The  Auburn   Telephone 
Company,  llespondent. 

Fourth  Department,  >Iarcb  7,  1906. 

Ileal  property  —  injury  to  sliade  trees  by  erection  of  telephone  poles— 
damage  recoverable  when  injury  is  wanton  —  when  complaint  dis- 
missed for  failure  to  show  damage. 

Although  in  an  action  by  the  owner  of  lands  in  a  city  to  restrain  a  telephoDC 
company  from  erecting  poles  along  the  premises  and  for  damage  for  *'  wrong- 
fully, willfully  and  wantonly,  without  authority,"  destroying  shade  trees  to 
plaintiff's  damage  of  $1,000,  the  plaintiff  may  be  entitled  to  recover  if  the 
said  destruction  of  the  trees  was  wanton,  etc..  yet  if  the  plaintiff  has  failed  to 
give  evidence  of  any  damage,  a  dismissal  of  the  complaint  on  the  merits  with- 
out prejudice  to  an  action  for  damages  by  the  plaintiff  is  proper. 

Even  though  such  defendant  may  act  under  legal  authority  in  erecting  its  jioles, 
it  is  liable  for  damage  if  an  injury  to  property  in  so  doing  be  '*  wanton  and 
willful." 

It  seems,  also,  that  compensation  to  an  owner  of  city  lands  will  be  awarded  if  a 
telephone  company  in  the  prosecution  of  is  business  mutilates  the  trees  of 
such  landowner  to  such  an  extent  as  substantially  to  lessen  the  value  of  the 
premises. 

Appeal  by  the  plaintiff,  Eliza  W.  Osliorne,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office 
of  the  clerk  of  the  county  of  Cayuga  on  the  18th  day  of  July,  1905, 
upon  the  decision  of  the  court,  rendered  after  a  trial  at  the  Cayuga 
Special  Terra,  dismissing  the  complaint  upon  the  merits. 

Charles  T,  Wlielan^  for  the  appellant. 

E^  C  Aiken  and  HvU  Greenfield^  for  the  respondent. 
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Spring,  J. : 

The  plaintiff  is  the  owner  of  a  large  tract  of  land  in  the  city  of 
Auburn,  fronting  on  South  street  and  also  lying  north  of  and  abut- 
ting on  Fitch  avenue,  a  street  extending  westerly  from  and  at  right 
angles  with  said  South  street. 

The  defendant  is  a  telephone  corporation  with  a  franchise  from 
the  city  permitting  it  to  use  the  streets  of  the  city,  including  Fitch 
avenue,  in  placing  its  poles  and  stringing  its  wires.  The  franchise 
imposed  upon  the  defendant  certain  restrictions  antecedent  to  the 
user,  which  have  been  substantially  complied  with,  and  where 
disregarded  they  are  unimportant  in  the  review  of  tliis  appeal. 

In  the  spring  of  1904  the  defendant  was  engaged  in  erecting  poles 
and  stringing  wires  along  the  north  side  of  Fitch  avenue  adjacent 
to  the  premises  of  the  plaintiff.  The  plaintiff  has  a  row  of  shade 
trees  along  the  north  side  of  this  avenue  which  were  planted  by  the 
plaintiff  and  her  husband  over  thirty  yeare  ago  and  which  had 
attained  considerable  size  and  were  an  ornament  to  her  premises. 

The  defendant  dug  holes  for  its  poles  and  the  earth  removed  was 
afterwards  replaced  by  the  employees  of  the  plaintiff  and  was  again 
taken  out  and  tlie  poles  erected  wlien  they  were  cut  down  under  the 
direction  of  the  plaintiff.  This  action  was  thereupon  commenced 
to  restrain  the  defendant  from  erecting  its  poles  and  a  temporary 
injunction  was  granted  enjoining  the  defendant  from  digging  on  the 
north  side  of  said  avenue  in  front  of  the  premises  of  the  plaintiff,  or 
from  erecting  poles  or  stringing  wires  along  said  land. 

The  plaintiff  gave  proof  tending  to  show  that  large  limbs  on  a 
number  of  the  shade  trees  were  cut  off,  rendering  them  unsightly. 
The  defendant  gave  proof  tending  to  show  that  only  three  liml)s  of 
any  size  were  cut  and  that  the  plaintiff  was  present  and  consented 
to  their  removal. 

The  court  found  that  the  defendant  "  trimmed  certain  limbs  of 
the  shade  trees,"  but  "  that  said  trimming  was  in  part  authorized  by 
and  consented  to  by  said  plaintifE."  No  proof  of  specific  damages 
appears  in  the  record,  and  the  court  directed  the  dismissal  of  the 
complaint  on  the  merits,  "but  without  prejudice  to  any  action" 
for  damages  by  the  plaintiff. 

The  defendant  derived  the  right  to  the  use  of  the  streets  from  the 
Legislaturei  subject  to  reasonable  control  and  regulation,  by  the 
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municipal  authorities.  {Barhite  v.  Hovie  Telephone  Co.^  50  App. 
Div.  25 ;  City  of  Rochester  v.  Bell  Telephone  Co.^  52  id.  6 ;  Neio 
Union  Telephone  Co,  v.  Marshy  96  id.  122;  Village  of  Carthage 
V.  Central  N.  Y,  Tel  Co,,  110  id.  625.) 

It  was,  therefore,  lawfully  in  the  street  and  not  subject  to  the 
plaintiff's  interference  simply  because  in  the  necessary  development 
of  its  business  it  happened  to  erect  poles  contiguous  to  her  premises. 
This  right  to  the  use  of  the  street,  however,  is  entirely  independent 
of  the  question  of  the  plaintiff's  claim  to  compensation  for  any  dam-' 
ages  which  may  have  resulted  to  her  property  by  the  construction  of 
defendant's  line.  There  has  been  much  discussion  of  this  subject  by 
the  courts,  and  no  clear  well-deiined  rule  seems  to  have  been  reached. 

In  £!els  V.  American  Telephone  &  Telegraph  Co.  (143  X.  T. 
133)  the  plaintiff  owned  a  farm,  his  title  extending  to  the  center  of 
the  highway.  The  defendant  erected  its  poles  along  the  road  in 
front  of  these  premises  without  having  compensated  the  plaintiff  or 
commenced  proceedings  for  condemnation  of  the  land.  A  recov- 
ery by  the  plaintiff  was  had  in  an  action  of  ejectment,  and  the 
judgment  was  sustained  by  the  Court  of  Appeals.  The  court  was 
particular  to  place  its  decision  upon  the  ground  that  the  highway 
was  in  a  country  community  and  pointedly  disclaimed  any  purpose 
of  extending  it  to  a  street  in  a  city.  The  distinction  between  this 
rural  and  urban  use  of  the  streets  is  also  recognized  in  Palmer  v. 
Larchmont  Electric  Co,  (158  N.  Y.  231)  and  in  Dillon's  Municipal 
Corporations  (4th  ed.  §  688). 

In  Castle  v.  Bell  Telephone  Co.  (49  App.  Div.  437)  the  common 
council  of  the  city  of  Rochester  authorized  the  defendant  to  place 
its  wires  beneath  the  surface  of  Oxford  street  in  that  city.  The 
plaintiff  owned  premises  fronting  on  the  street,  extending  to  the 
center,  and  commenced  an  action  to  restrain  the  defendant  from 
tearing  up  the  street  and  locating  the  wires  as  directed  by  the 
municipal  authorities.  This  court  held  that  the  use  of  the  street 
contemplated  did  not  impose  any  additional  burden  upon  it,  and  that 
the  abutting  owner  was  not  entitled  to  compensation.  The  principle 
was  again  reiterated,  in  a  measure  at  least,  in  Johnson  v.  New  York 
c6  Penjisylvania  Telephone  cfc  Telegraph  Co.  (76  App.  Div.  564). 

We  find  no  case  holding  that  compensation  will  not  be  awarded 
the  owner  where  a  telephone  company  in  the  proBecutioa  of  iti 
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business  mutilates  the  trees  of  an  abutting  owner  to  such  an  extent 
as  substantially  to  lessen  the  value  of  his  premises. 

The  complaint  in  the  present  action  alleges  that  the  defendant 
"  wrongfully,  wilfully  and  wantonly,  without  authority,"  trimmed 
and  destroyed  her  shade  trees  to  the  damage  of  $1,000.  It 
then  contains  allegations  impugning  the  right  of  the  defendant  to 
place  poles  in  the  street,  and  asks  that  it  be  enjoined  permanently 
from  carrying  on  its  work.  The  plaintiff  was  content  to  prove  the 
trimming  of  the  trees  without  giving  any  proof  showing  to  what 
extent  any  particular  tree  was  damaged  or  whether  the  premises 
were  depreciated  in  value  by  cutting  the  trees,  and  the  question  of 
damages  was  left  to  another  action  at  the  election  of  the  plaintiff. 

If  these  trees  were  trimmed  "  wilfully  and  wantonly,"  the  defend- 
ant would  be  liable,  independent  of  the  question  of  its  right  to  use 
the  street  without  the  payment  of  compensation  to  the  abutting 
owner.  The  privilege  permitted  implies  the  ordinary  use  for  the 
furtherance  of  the  work  within  the  purpose  of  the  charter  of  the  trans- 
portation corporation.  If  in  the  exercise  of  that  power  the  corpora- 
tion is  negligent  or  wanton  in  the  execution  of  its  business  to  the  detri- 
ment of  a  contiguous  owner,  it  must  pay  the  penalty  of  its  rashness. 

In  Donahue  v.  Keystone  Gas  Co.  (181  N.  Y.  313)  the  plain- 
tiff owned  a  lot  fronting  on  Union  street  in  the  city  of  Olean, 
but  not  extending  to  its  center.  The  defendant' was  a  corporation 
using  the  street  rightfully  in  the  distribution  of  natural  gas  to  the 
inhabitants  of  the  city  for  heating  and  lighting,  and  its  pipes  were 
underneath  the  surface  of  the  street.  In  front  of  the  plaintiff's 
premises  were  a  number  of  large  maple  trees.  The  defendant 
allowed  the  gas  to  escape  from  its  pipes  into  the  soil  and  about  the 
roots  of  these  trees,  causing  their  destruction.  The  plaintiff  recov- 
ered the  damages  sustained  for  the  loss  of  the  trees,  and  the  judg- 
ment was  aflSrmed.  The  right  of  the  defendant  to  use  the  streets 
was  unquestioned,  but  the  manner  of  the  use  was  the  subject 
litigated,  and  liability  followed  by  reason  of  negligence. 

If  in  the  present  case  the  plaintiff  had  elicited  tangible  proof  so 

that  the  trial  court  might  have  measured  the  damages,  it  might  have 

ascertained  them.     As  the  record  is  presented  to  us,  there  is  nothing 

to  iudicate  that  the  plaintiff  did  not  regard  the  damages  as  nomincd« 

App,  Dry,— Vol,  OXI,       45 
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The  real  controversy  tried  before  the  court  apparently  was  the 
right  of  the  plaintiff  to  place  its  poles  upon  the  north  side  of  this 
avenue.  The  da^nage  to  the  trees  liad  already  been  committed,  and 
the  plaintiff  insisted,  irrespective  of  any  question  of  compensating 
her  therefor,  that  the  defendant  was  guilty  of  trespass  in  erecting 
its  poles  in  the  street.  As  already  indicated,  the  plaintiff  did  show 
the  cutting  of  the  trees,  and  the  defendant,  if  its  witnesses  are  to  bo 
believed,  established  that  but  few  limbs  were  trimmed,  and  tliey 
'were  removed  with  the  consent  of  the  plaintiff.  The  finding  of  the 
court  does  not  definitely  cover  this  controverted  question  of  fact 

We  may  assume  that  the  court  adopted  this  course  for  the  reason 
that  the  extent  of  the  damages  was  not  given  or  because  he  may 
have  concluded  that  they  were  unsubstantial.  In  any  event  he 
afforded  the  plaintiff  another  opportunity  to  establish  them  if  she 
desired  to  do  so. 

It  is  not  important,  as  we  view  the  case,  whether  plaintiff's  title 
included  one-half  of  Fitch  avenue  or  was  limited  to  its  northerly 
boundary.  She  had  planted  and  nurtured  the  trees,  and  the  city 
had  acquiesced  in  her  ownership  of  them,  and  her  title  is  sufficient 
to  enable  her  to  recover  damages  if  she  is  otherwise  entitled  to 
relief. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred. 

Judgment  affirmed,  with  costs. 


Geneva  Minekal  Springs  Company,  Limited,  Appellant,  u. 
Charles  A.  Steele  and  Others,  Respondents,  Impleaded  with 
Mary  E.  Coursey,  Appellant,  and  Others,  Defendants. 

Fourth  Department,  March?,  1906. 

Ck)xporations  —  action  to  determine  ownership  of  stock  —findings  unvai^ 
ranted  by  evidence— written  declarations  in  claimant's  own  behalf 
inadmissible  —  stock  certificate  book  not  made  evidence  by  statute. 

Action  by  a  corporation  to  determine  the  ownership  of  certain  shares  of  its  cor- 
porate stock  and  to  call  in  certain  alleged  certificates,  to  deckue  certain 
ceitiflcatee  void,  and  to  determine  the  rights  of  claimants  to  stock* 
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A  judgment  in  favor  ef  certain  stockholders  is  reversed  and  a  new  trial  granted 
because  of  the  following  erroneous  findings  and  rulings  by  the  referee: 

F^rst,  when  the  by-laws  provide  that  no  director  shall  receive  compensation  for 
performing  any  special  services  except  by  a  two-thirds  vote,  and  that  no  debt 
beyond  the  current  expenses  of  the  company  shall  be  contracted  by  the  directors 
without  the  assent  of  a  majority  of  the  stockholders,  a  finding  that  certain  stock 
issued  to  a  director  by  mutual  consent  of  the  directors,  but  without  formal 
resolution  and  without  being  countersigned  by  the  legally  elected  treasurer,  as 
required  by  the  by-laws,  was  the  property  of  s?Ud  director  is  error.  Evidence 
for  and  against  the  authority  to  issue  said  stock,  considered. 

Second,  when  certain  stock  was  assigned  by  the  holder  in  consideration  of  a  note 
by  the  assignee  expressly  providing  for  a  reassignment  if  the  note  should  not 
be  paid,  and  the  assignee  never  paid  the  note,  and  the  assignor  thereupon 
assigned  all  his  interest  in  the  note  and  the  stock  to  another  person,  it  is  error  to 
find  a  title  in  the  first  assignee  and  to  refuse  to  determine  the  title  of  the  sec- 
ond assignee.  All  parties  being  before  the  court,  their  respective  rights  should 
have  been  determined. 

Thirdy  when  confiicting  evidence  as  to  the  title  of  certain  shares  of  stock  has 
been  received,  and  there  is  no  specific  finding  as  to  whom  said  shares  belong,  a 
new  trial  is  necessary. 

Fourth,  it  is  error  to  admit  statements  indorsed  on  original  canceled  certificates 
made  by  the  claimant  himself  which  show  his  title  to  the  stock  issued  therefor. 
Such  declarations  in  the  claimant's  own  behalf  are  inadmissible,  and  a  stock 
certificate  book  is  not,  like  a  stock  transfer  book,  made  competent  evidence  by 
Laws  of  1875,  chapter  611,  section  17. 

Appeal  by  the  plaintiff,  Geneva  Mineral  Spriqgs  Company, 
Limited,  and  by  the  defendant,  Mary  E.  Coursey,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  certain  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  Ontario  on  the  11th  day 
of  March,  1905,  upon  the  report  of  a  referee. 

John  OiUette  and  Myron  D.  Shorty  for  the  plaintiff,  appellant. 

Charles  A,  HoAJoley^  for  the  appellant  Mary  E.  Coursey. 

WUliam  S.  Moore^  for  the  respondents  Steele  and  others. 

Nash,  J. : 

The  action  is  brought  to  determine  the  ownership  of  the  capital 
stock  of  the  plaintiff  corporation ;  to  call  in  certain  certificates  pur- 
porting to  be  certificates  of  its  capital  stock ;  to  declare  certain  of 
•uoh  oertificates  void,  and  tliat  the  respective  rights  of  all  persons 
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wlio  have  or  claim  to  have  anj  of  the  shares  of  the  capital  stock 
of  the  plaintiff  be  determined. 

The  recital  of  the  history  of  the  corporation  and  its  affairs  is 
required  to  show  the  necessity  for  and  the  particular  purpose  of 
the  action. 

In  1885  Stephen  Coursej,  Andrew  J.  Eshenour  and  Charles 
A.  Steele  entered  into  an  agreement  by  which  Coursey  leased 
to  himself  J  Eshenour  and  Steele  a  parcel  of  land  in  Geneva,  known 
as  Conrsey's  mill  lot,  for  the  purpose  of  boring  for  oil,  gas  or  other 
mineral.  A  subscription  was  opened  and  money  raised  thereby  to 
drill  a  well.  The  whole  amount  subscribed  and  paid  in  was  $2,425. 
A  contract  was  made  with  A.  D.  Branch  (who  was  on  the  subscrip- 
tion for  $100)  to  drill  the  well.  They  did  not  find  oil  or  gas,  but 
struck  a  vein  of  mineral  water.  The  plaintiff  was  organized  in  the 
year  1886.  The  certificate  of  incorporation  provided  for  a  capital 
stock  of  $3,000 ;  120  shares  of  $25  each.  Upon  the  organization 
no  money  was  paid,  but  each  subscriber  to  the  well  was  allowed  one 
share  of  stock  for  each  $25  subscribed  to  the  drilling  of  the  well. 
The  object  and  nature  of  the  business  of  the  corporation  was  the 
bottling  and  selling  and  otherwise  disposing  of  the  water  from  the 
well.  The  plaintiff  upon  completing  its  incorporation  took  posses- 
"sion  of  the  lands  and  premises  upon  which  the  well  was  located; 
made  improvements  thereon  and  engaged  in  the  business  for  which 
the  company  was  organized,  managed  by  Steele  as  president  and 
Coursey  as  treasurer  of  the  company.  The  business  not  being  sne- 
cessful  was  abandoned  by  the  company.  From  December  1,  1886, 
for  some  eight  years,  no  meetings  of  the  directors  of  the  company 
were  held.  The  business  during  that  time  was  conducted  by  Steele 
and  Coursey,  by  Steele  at  first,  who  was  in  possession  of  the  prop- 
erty, claiming  it  and  the  business  as  his  own  ;  afterward  by  Coursey 
who  ousted  Steele.  After  ousting  Steele,  Coursey  and  his  brother 
Thomas  Coursey,  the  owner  of  one-sixth  of  the  fee  of  the  premises, 
leased  the  property,  with  the  privileges  and  appurtenances,  inclnd- 
ing  the  spring,  spring  house  and  bath  house,  to  Brooklyn  parties  at 
a  yearly  rental  of  $6,000. 

In  the  year  1894  a  meeting  of  the  stockholders  of  the  plaintiff 
corporation  was  held  and  an  election  of  officers  Imd,  and  an  action 
was  commenced  by  the  company  against  the  Oourseys  and  thOT 
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lessees  to  liave  it  adjudged  that  the  plaintiff  owned  the  original 
lease  of  1885,  Coursey  to  Coursey,  Eslienour  and  Steele,  and  that 
the  lease  for  $6,000  per  annum  inured  to  the  plaintiff,  and  for  an 
accounting  by  Stephen  Coursey  for  the  rents  received,  in  which 
action  the  plaintiff  had  an  interlocutory  judgment  for  an  account- 
i:io;  by  Coursey  and  for  a  receiver  to  take  the  rents.  The  judgment 
WHS  affirmed  and  an  accounting  was  had,  which  resulted  in  a  judg- 
ment against  Coursey,  the  amount  of  which  was  reduced  and  the 
judgment  finally  affirmed  by  the  Court  of  Appeals  in  the  year  1902. 
{Geneva  Mineral  Springs  Co,  v.  Cowrsey^  45  App.  Div.  268 ;  57  id. 
620  ;  171  K  Y.  664.) 

After  the  determination  of  that  action,  in  which  the  existence  of 
the  plaintiff  as  a  corporation  and  its  rights  in  the  property  were 
adjudged,  this  action  was  commenced  to  determine  for  the  company 
who  its  stockholders  really  are  so  that  it  will  be  in  a  position  to 
divide  the  moneys  on  hand  and  to  accrue  under  the  lease. 

At  the  first  meeting  of  the  stockholders  of  the  corporation  held 
Ootpber  6,  1886,  by-laws  were  adopted  and  Andrew  J.  Eshenour, 
Charles  A.  Steele,  Stephen  Coursey,  Sidney  S.  Mallory  and  Mitchell 
H.  Picot  were  duly  elected  as  the  five  directors  of  the  com|)any,  the 
number  authorized  by  the  by-laws.  On  the  eleventh  of  October 
following  the  directors  met,  organized  as  a  boai'd  of  directors  and 
elected  Charles  A.  Steele,  president ;  Andrew  J.  Eshenour, 
treasurer,  and  Mitchell  H.  Picot,  secretary  of  the  company. 

The  by-laws  provided  that  certificates  of  stock  should  be  signed 
by  the  president  and  countersigned  by  the  treasurer.  No  certificates 
of  stock  were  issued  until  May,  1887,  when  certificates  of  stock 
were  issued  signed  by  Charles  A.  Steele,  president,  and  Stephen 
Coursey  as  treasurer,  upon  the  request  of  Steele.  Coursey  was 
not  treasurer  of  the  company. 

The  referee  finds : 

"  Fourth,  *  *  *  It  was  determined  by  the  subscribers  and 
incorporators  that  all  the  shares  of  the  plaintiff's  capital  stock  should 
be  issued  to  the  persons  who  had  contributed  to  the  expense  of 
drillingsaid  well  in  proportion  to  their  contributions,  except  $500.00 
thereof,  which  it  was  determined  should  be  sold  for  the  purpose  of 
reimbursing  the  defendant  Coursey  for  expenses  incurred  by  him  in 
iwidition  to  the  amount  of  his  subscription. 
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''^  Fifth,  Tluit  accordingly  plaintififs  directors  aud  officers  by 
mutual  consent,  but  without  the  adoption  of  any  formal  resolution  to 
that  effect  by  the  buaid  of  directors,  procured  a  stock  certificate  book 
and  a  stock  transfer  book,  and  on  or  about  the  9th  day  of  May,  1887, 
tlie  defendant  Charles  A.  Steele,  who  was  the  duly  elected  presi- 
dent of  the  company,  and  the  defendant  Stephen  Coui*sey,  who  was 
the  acting,  though  not  the  legally  elected  treasurer  of  the  company, 
made  and  delivered  to  the  persons  who  had  contributed  to  the 
expense  of  drilling  the  well  or  their  transferees,  certificates  of  stock 
in  the  plaintiff  company  in  proportion  to  the  amount  of  which  each 
had  contributed,  except  that  they  made  and  executed  to  the  defend- 
ant, Charles  A.  Steele,  certificate  No.  29,  for  20  shares.  That  these 
certificates  were  all  dated  October  15,  1886,  and  no  seal  was  affixed 
to  the  certificates,  the  company  having  no  seal  at  that  time. 

"  Sixth,  That  said  certificate  No.  29  for  20  shares,  was  issued  to 
the  said  defendant  Charles  A.  Steele,  after  an  unsuccessful  attempt  to 
sell  the  same  had  been  made  for  the  purpose  of  using  the  proceeds 
to  reimburse  the  defendant  Coursey,  for  said  expenses  incurred  by 
him  in  drilling  the  well,  over  and  above  the  amount  of  his  sub- 
scription, by  the  consent  of  a  majority  of  the  directors,  and  on  the 
agreement  of  the  said  Charles  A.  Steele  to  pay  to  said  Coursey  $300.00 
of  the  moneys  ho  expended  by  said  Coursey,  and  said  Conrsey's  con- 
sent to  accept  that  sum,  and  that  said  Charles  A.  Steele  djd  pay  said 
$300.00  to  said  Coursey.'' 

These  findings,  so  far  as  they  relate  to  certificate  No.  29  for 
twenty  shares,  issued  to  the  defendant  Steele,  are  challenged  by  the 
plaintiff  corporation  as  wholly  unsupported  by  the  evidence,  and 
that  the  conclusion  of  law  therefrom,  that  the  defendant  Steele 
thereby  became  the  lawful  owner  of  said  certificate  No.  29  and  of 
the  twenty  shares  of  stock,  is  erroneous. 

The  contention  of  counsel  for  the  plaintiff  is  that,  according  to 
Steele's  testimony,  iiis  title  to  these  twenty  shares  depends  upon  a 
private  arrangei!ient  between  Messrs.  Steele,  Coursey  and  Eshenour, 
wherel)y  he  (Steele)  w;is  to  pay  $300  to  cover  expenditures  made 
by  him  previous  to  incorponition  and  to  receive  credit  for  $200 
upon  his  own -services.  The  plaintiff  did  not  assume  any  obligation 
to  Coursey  by  vote  of  the  stockholders  or  directors.  Neither  was 
Steele  allowed  any  compensation  by  vote  of  stockholders  or  direct- 


Digitized  by 


Google 


Geneva  Mineral  Springs  Co.,  Limited,  v.  Steele.       711 


App.  Div.]  Fourth  Department,  March,  1906. 

ors.  The  former  could  be  done  only  hy  vote  of  a  majority  of  all 
the  stockholders,  and  the  latter  by  a  vote  only  of  two-thirds  of  the 
directors,  exclusive  of  Steele. 

Mr.  Steele,  examined  as  a  witness  in  his  own  behalf,  was  per- 
mitted to  testify  that  in  addition  to  what  appears  in  the  minutes 
of  the  meeting  at  which  the  officers  of  the  company  were  elected 
by  the  directors  on  October  11,  1886,  Mr.  Coursey  came  before 
the  meeting  and  stated  that  a  twelve  per  cent  assessment  which 
had  been  made  did  not  cover  all  the  money  expended  on  the  spring, 
and  that  "  there  was  a  resolution  offered  there  to  increase  the  capital 
stock  from  $2,500  to  $3,000  atid  make  each  share  $25,  issue  and  sell 
$500  more  stock  to  pay  Mr.  Coursey  for  moneys  he  had  advanced  — 
he  said  that  the  12  per  cent  assessment  did  not  cover  it  —  something 
like  three  or  four  hundred  dollars.     The  resolution  was  passed." 

It  may  be  observed  that  the  original  certificate  for  the  forma- 
tion of  the -corporation  signed  by  Steele,  Eshenour,  Coursey,  Mallory 
and  Picot  previously  made,  and  which  was  filed  September  eight- 
eenth, provided  for  a  corporation  with  a  capital  of  $3,000,  with  120 
shares  of  $25  each.  Steele  further  says :  "  I  don't  think  that  there 
was  any  resolution  passed  about  it.  It  was  general  talk.  *  *  * 
They  all  said  they  wanted  me  to  sell  this  stock.  *  *  *  The 
matter  was  brought  up  or  discussed  at  a  directors'  meeting  Novem- 
ber 1st,  1886.  *  *  *  I  reported  at  this  meeting  that  I  had 
been  unable  to  sell  any  portion  of  this  stock.  Mr.  Coursey 
brought  up  the  matter  of  wanting  money.  I  reported  that  I  Imd 
made  every  effort  that  I  knew  how  to  dispose  of  this  stock  and 
could  not  get  rid  of  any  of  it  at  any  price ;  I  said  I  would  pay  Mr. 
Coursey  $300  cash  if  I  could  raise  the  money  for  this  stock  and 
apply  the  balance  on  moneys  I  had  paid  out  and  work  I  had  done, 
which  was  worth  more  than  $200.  Mr.  Coursey  and  Mr.  Eshenour 
were  the  only  ones  present  besides  myself,  that  is,  November  first 
*  *  *  Mr.  Coursey  said  and  Mr.  Eshenour  said  they  wanted  me 
to  have  this  stock.  Mr.  Coursey  said  he  would  be  very  glad  to 
have  his  money,  and  Mr.  Eshenour  said  he  would  be  very  glad  to 
have  him  paid,  or  words  to  that  effect.  *  ^  *  November  18,  I 
borrowed  the  money  and  paid  Mr.  Coursey  $300,  and  took  a  receipt. 
I  have  not  that  receipt.  *  *  *  Q.  What  was  said  at  that  meet- 
ing—  in  addition  to  what  appears  in  the  minutes  of  the  meeting? 
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*  *  *  A.  I  told  Mr.  Esbenour  that  I  had  paid  Mr.  Coursej 
for  this  stock  $300,  as  proposed  November  first,  and  that  I  thought 
we  ought  to  get  out  our  stock  certificate  book  —  and  both  Mr.  Cour- 
sey  and  Mr.  Eshenour  told  me  to  have  the  certificates  printed,  to 
get  out  the  book  —  that  a  good  many  people  wanted  their  stock. 

*  *  *  I  was  directed  to  get  a  stock  book  printed  by  Mr.  Eshenour 
dnd  Mr.  Coursey.  They  were  present  at  that  meeting ;  there  was 
no  one  else  present  that  I  know  of." 

The  objections  of  the  plaintiff  to  the  awarding  of  these  shares  t« 
the  defendant  Steele  are  that  the  by-laws  provided  that  no  director 
should  receive  compensation  for  performing  any  special  service  for 
which  compensation  might  be  allowed,  except  by  a  two-thirds  vote 
of  the  directors,  not  including  his  own  vote,  and  that  no  debt  or 
liability  beyond  the  current  expenses  of  the  company  should  be  con- 
tracted by  the  board  of  directors  or  any  officer  of  the  company 
without  the  assent  of  a  majority  of  the  stockholders.  Furthermore, 
that  it  was  not  shown  that  Coursey  had  advanced  moneys  not  cov- 
ered by  the  twelve  per  cent  assessment  to  the  amount  of  $300  or 
.  $400  or  any  other  amount,  or  that  Steele  had  paid  out  moneys  and 
had  done  work  for  the  company  worth  $200.  There  were  state- 
ments merely  to  that  effect  made,  as  Steele  says,  at  a  meeting  when 
only  three  of  the  directors,  including  Steele  and  Coursey,  were 
present.  The  testimony  of  Coursey  is  to  the  effect  that  the  com- 
pany was  not  indebted  to  him  for  the  $300.  His  testimony  is  that 
Steele  paid  him  the  $300  to  apply  upon  an  indebtedness  of  $447  of 
Steele  to  Coursey  for  borrowed  moneys,  the  balance  of  which,  $147, 
was  included  in  a  note  given  by  Steele  to  Coursey,  upon  which  the 
latter  brought  a  suit  against  Steele,  in  which  a  recovery  was  had  by 
Coursey. 

We  think  the  objections  of  the  plaintiff  to  the  judgment  award- 
ing these  twenty  shares  of  stock  to  the  defendant  Steele  are  well 
takem. 

The  appellant  Mary  E.  Coursey  contends  that  the  third  conclu- 
sion of  law  of  the  learned  referee  is  erroneous,  both  for  what  it 
decides  and  for  what  it  expressly  fails  to  decide.  The  finding  is  as 
follows : 

"  Third.  That  the  original  transfer  by  Thomas  Dunn  (of)  certifi- 
cate No.  12  for  2  shares,  and  by  Charles  A.  Baldwin  of  certificate 
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No.  21  for  2  shares,  to  Charles  A.  Steele,  were  suflScient  to  vest 

in  said  Steele  the  title  to  snch  shares,  but  whether  a  right  exists  in 

subsequent  transferees  from  said  Dunn  and  Baldwin  to  recover  said 

shares  for  failure  of  said  Steele  to  perform  the  contract  of  purchase, 

is  not  determined." 

Dnnn  held  certificate  No.  12  for  two  shares.     On  May  27,  1887, 

he  assigned  it  to  Steele,  and  received  from  Steele  a  paper,  of  which 

the  following  is  a  copy : 

"  Geneva,  May  25^,  1887. 

"  $50.     One  year  from  date  I  promise  to  pay  T.  Dunn  or  bearer, 

Fifty  dollars  with  use,  for  his  interest  in  the  Geneva  Mineral  Springs 

Co.,  which  he  has  assigned  to  me,  or  (refund)  the  assignment  to  him 

with  the  added  improvements,  without  cost  to  him. 

",C.  A-  STEELE.^ 

Steele  never  paid  the  fifty  dollars.  Dunn  indorsed  upon  the 
foregoing  paper  the  following : 

"  For  value  received  I  assign  all  my  interest  and  title  to  Stephen 
Coursey  in  this  note  and  in  the  spring. 

**THOS.  DUNN.^' 

He  also  gave  to  Coursey  the  following  paper : 

«  Fifty  Dollars.  October  14,  1890. 

'*  For  value  received  I  hereby  sell  and  assign  all  my  right,  title 
and  interest  in  the  Geneva  Mineral  Spring  to  Stephen  Coursey  of 
Geneva,  K  Y. 

"THOS.  DUNN." 

These  papers  were  delivered  to  Coursey. 

The  Baldwin  case  is  precisely  similar.  He  had  two  shares. 
Steele  gave  him  a  similar  paper,  which  was  transferred  to  Coursey. 

It  would  seem  that,  although,  as  the  referee  finds,  the  conditional 
transfers  of  tliese  shares  by  Dunn  and  Baldwin  were  sufficient  to 
vest  the  title  in  Steele,  it  went  back  in  default  of  payment  and 
passed  by  assignment  to  Coursey. 

In  the  eleventh  finding  of  fact  the  Dunn  shares  are  included  in 
the  schedule  of  shares  stated  to  have  been  transferred  to,  and  now 
owned  and  held  by  the  defendant  Charles  A.  Steele,  and  the  two 
Baldwin  shares  are  stated  in  the  seventeenth  finding  to  have  been 
transferred  to  and  are  now  owned  and  held  by  the  defendant 
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Daniel  E.  Moore.  How  the  latter  acquired  such  ownership  does 
not  appear.  The  judgment  follows  the  conclusion  of  law  as  to 
both  the  Dunn  and  Baldwin  shares,  and  as  to  those  ^'  whether  a 
right  exists  in  subsequent  transferees  from  said  Dunn  and  Baldwin 
to  recover  said  shares  for  failure  of  said  Steele  to  perform  the 
contract  of  purchase,  is  not  determined." 

The  parties  being  all  before  the  courtj  their  rights  as  to  such 
shares  should  have  been  adjudged.  The  omission  is  a  mistrial  as  to 
those  shares. 

A.  D.  Branch,  the  contractor,  who  drilled  the  well,  subscribed 
$100  and  paid  his  subscription.  He  was,  therefore,  a  stockholder 
entitled  to  four  shares. 

There  is  no  specific  finding  in  the  report  as  to  the  four  Branch 
shares.  He  had  disappeared  at  the  time  the  corporation  was  organ- 
ized. Branch  became  indebted  to  Coursey,  who  sued  in  Justice's 
Court,  got  an  attachment,  levied  on  the  stock,  and  it  was  sold ; 
Coursey  bought  it ;  he  assigned  all  of  his  stock  to  his  wife,  Mary  E, 
Coursey.  The  Branch  shares  are  claimed  by  the  defendant  Steele, 
upon  evidence  given  by  himself. 

He  testified  :  "  I  bought  two  of  those  original  Branch  shares  and 
now  hold  them,  I  guess.  I  bought  two  from  Stephen  Coursey. 
How  I  know  that  I  bought  the  two  Branch  shares  is  because  I  bought 
half  of  Coureey's  subscription,  it  was  not  shares,  it  was  sul>scription. 
Of  those  subscriptions  which  Coursey  and  I  got  out,  Mr.  Coursey 
had  one,  Mr.  Eshenour  had  one,  and  I  had  two,  representing 
Branch's  subscription  to  the  well.  That  is,  when  Coursey  and  I 
got  out  these  certificates,  I  got  out  a  certificate  of  six  shares  to 
Charles  A.  Steele,  two  of  which  represented  the  Branch  subscrip- 
tion to  the  well.  *  *  *  I  bought  these  two  from  Mr.  Stephen 
Coursey.  The  evidence  I  had  of  Stephen  Coursey's  right  or  title  to 
the  Branch  subscription,  or  any  part  of  it,  was  that  he  made  a  levy 
on  his  property,  and  included  that,  and  it  was  sold  to  me,  and  I  paid 
for  it." 

Mr.  Steele  also  testified  as  follows  regarding  the  Branch  shares : 
"  Mr.  Coursey  bought  Mr.  Marshall's  certificate  of  stock  for  two 
shares  and  subscription,  and  levied  on  A.  D.  Branch's  property  and 
subscription ;  he  sold  Mr.  Branch's  subscription,  two  shares  to  me, 
one  to  Mr.  Eshenour  and  kept  one  himself.     He  was  an  original  sub- 
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scriber  for  four  slmres,  and  the  two  shares  he  bought  of  Mr.  Mar- 
shall early  in  1886  and  the  one  from  Mr.  Branch,  made  him  seven 
shares." 

The  ease  shows  that  Mr.  Coursey  put  in  $75  in  addition  to  his 
original  well  subscription  of  $100,  which  entitled  him  to  the  origi- 
nal seven  shares  of  stock  represented  by  his  original  certificate  of 
stock,  ^nd,  therefore,  could  not  have  included  any  of  tlie  Branch 
stock. 

There  is  no  specific  finding  in  the  report  from  which  it  can  be 
determined  to  whom  the  Branch  shares  have  been  allotted  by  the 
judgment. 

The  appellant  Mary  E.  Coursey  contends  that  twenty-six  shares 
of  stock,  the  title  to  which  she  claims  by  assignment  from  her  hus- 
band, Stephen  Coursey,  were  erroneously  allotted  to  the  defendant 
Steele  as  assignee  of  Coursey.  Coursey  claimed  that  these  twenty- 
six  shares  had  never  been  assigned  to  Steele.  Steele  claimed  them 
by  a  lost  assignment. 

The  question  involves  five  certificates  originally  issued  as  follows: 
No.  8,  to  Phillips  &  Clark,  four  shares;  No.  17,  to  E.  J.  Kogers, 
one  share ;  No;  26,  to  A.  J.  Eshenour,  eight  shares ;  No.  27,  to 
Coursey,  seven  shares ;  No.  33,  to  II.  M.  Picot,  six  shares. 

These  certificates,  returned  for  cancellation  and  new  certificates, 
^ere  pasted  to  tlie  stubs  in  a  stock  certificate  book,  each  of  which 
is  regularly  assigned  by  writteti  assignment  signed, by  the  original 
holder,  indorsed  on  the  back  to  Stephen  Coursey,  except  the  cer- 
tificate originally  issued  to  Coursey  for  seven  shares,  on  which  no 
assignment  is  indorsed. 

The  company's  stock  transfer  book  had  been  lost  and  a  new  one 
made  by  Steele  from  his  recollection  of  the  contents  of  the  other. 
This  was  oflfered  in  evidence  and  excluded. 

On  the  back  of  each  of  the  originals  of  these  five  certificates 
in  question,  returned  and  pasted  in  the  stock  certificate  book,  there 
appears  a  written  statement  in  the  handwriting  of  Steele,  to  the 
effect  that  the  certificate  is  one  of  twenty-six  shares  of  stock 
assigned  by  Coursey  to  Steele. 

On  certificate  No.  27  to  Coursey,  seven  shares,  on  which  there  is 
no  assignment  indorsed,  this  writing  of  Steele  is  as  follows : 
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"  This  stock,  represented  by  the  within  certificate  No.  27  for  seven 

shares,  is  included  in  the  26  shares  stock  sold  and  delivered  and 

transferred  to  C.  A.  Steele  on  October   8th,  1887,  by  Stephen 

Coursey,  on  stock  transfer  book  No.  I. 

«C.  A.  STEELE." 

On  certificate  No.  26,  to  A.  J.  Eshenour,  there  is  a  transfer  to 
Coursey,  as  follows : 

"For  valne  received,  I  do  hereby  constitute  and  appoint  S. 
Coursey,  true  and  lawful  Attorney  for  me  and  in  my  name  to  trans- 
fer to  Stephen  Coursey  eight  shares  of  the  capital  stock  of  the 
Geneva  Mineral  Spring  Co.,  Limited. 

"  Done  at  Geneva  this  the  26th  day  of  May,  A.  D.  1887. 

"A.  J.  ESHENOUR.  "  [Seal].» 
Steele's  memorandum : 

"This  stock,  represented  by  the  within  certificate  No.  26  for 

eight  shares,  is  included  in  the  26  shares  stock  sold  and  delivered 

and  transferred  to  C.  A.  Steele  on  October  8th,  1887,  by  Stephen 

Coursey  on  stock  transfer  book  No.  L 

"  C.  A.  STEELE." 

And  to  the  same  effect  are  the  memoranda  indorsed  on  the  cer- 
tificates No.  33,  to  II.  M.  Picot,  six  shares ;  No.  17,  to  E.  J.  Rogers, 
one  share  ;  No.  8,  to  Phillips  &  Clark,  four  shares. 

The  stock  transfer  book  designated  by  Steele  in  these  memoranda 
as  "  stock  transfer  book  No.  I "  refers  to  the  lost  stock  transfer 
book. 

Notations  were  also  made  in  the  handwriting  of  Steele  on  the 
stubs  to  which  the  certificates  were  pasted  of  the  assignments  of 
the  several  certificates  by  Coursey  to  Steele. 

This  book  of  returned  original  certificates,  including  the  state- 
ments indorsed  upon  the  certificates  by  Steele,  and  the  notations  oi 
tlie  stubs,  the  entire  book,  was  offered  in  evidence  in  Steele's  behalf, 
to  which  objection  was  made  by  counsel  in  behalf  of  Mrs.  Conrsey, 
and  also  by  counsel  in  behalf  of  the  plaintiff.  The  ruling  and 
exceptions  were  as  follows :  By  the  Referee :  "  The  legal  effect  of 
any  indorsement  which  Mr.  Steele  may  have  made  in  his  own  behalf 
will  be  received  for  disposition  at  the  proper  time.  Book  and  all 
memoranda  received.     Exceptions  taken." 

The  record  does  not  show  any  further  disposition  of  the  questioL 
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as  to  the  admission  in  evidence  of  tlie  writings  of  Steele  on  the 
cerj;iiicates  or  on  the  stubs.     They  stand  as  evidence  in  the  case. 

The  stock  certificate  book  cannot  be  regarded  as  a  stock  transfer 
book,  such  as  was  required  by  the  statute  under  whicli  the  plaintiff 
was  incorporated  to  be  kept,  and  which  was  made  presumptive  evi- 
dence of  the  facts  therein  stated  in  favor  of  the  plaintiff  in  any 
suit  or  proceeding  against  a  stockholder.  (Laws  of  1875,  chap.  611, 
§  17.)  Especially,  the  statement  on  the  back  of  the  several  cer- 
tificates :  "  This  stock,  (Eshenour)  represented  by  the  within  certifi- 
cate No.  26  for  eight  shares,  is  included  in  the  26  shares  stock  sold 
and  delivered  and  transferred  to  C.  A.  Steele  on  October  8th,  1887, 
by  Stephen  Coursey  on  stock  transfer  book  No.  I.     C.  A.  Steele." 

These  writings,  indorsed  by  Steele  upon  the  returned  certificates, 
must  be  regarded  as  having  been  made  by  him  for  his  own  benefit, 
not  in  the  performance  of  his  duties  as  an  officer  of  the  company, 
wholly  self-serving,  and,  therefore,  incompetent  as  evidence  in  the 
case  for  any  purpose.  The  evidence  was  of  the  greatest  importance 
upon  the  question  at  issue. 

It  is  suggested  that  objection  was  not  specifically  made  to  these 
indorsements  upon  the  certificates.  The  entire  certificate  book  was 
offered  and  objected  to.  The  book  contained  the  objectionable  , 
statements  upon  the  certificates  and  was,  therefore,  as  a .  whole, 
incompetent.  Upon  objection  being  made  the  offer  should  have 
been  limited  to  the  portions  of  the  book  deemed  competent.  If  the 
objection  had  been  sustained  a  specific  offer  would  have  been  required 
to  make  it  effective.  The  book  was  an  official  record  only  of  the 
certificates  returned  and  canceled.  The  memoranda  upon  the  stubs 
formed  no  part  of  a  stock  transfer  book  required  to  be  kept  by  the 
statute.  That  book  had  been  lost,  and  the  new  one  made  by  Steele 
from  memory,  offered  in  evidence,  was  excluded.  These  memo- 
randa upon  tho  stubs  were  not  competent  as  evidence.  They  were 
not  made  so  by  the  statute.  The  notations  of  transfers  on  the 
stubs  of  the  certificates  were  unnecessary.  The  stubs  of  the  new 
certificates  would  show  to  whom  the  new  certificates  were  issued. 

We'  conclude  that  a  new  trial  should  be  granted  upon  the 
grounds  appearing  in  the  discussion  which  has  l^een  had,  without 
passing  upon  other  questions  in  the  case  discussed  by  counsel,  which 
may  not  arise  upon  a  new  trial. 
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Tlie  granting  of  a  new  trial  makes  it  unnecessary  to  discuss  the 
question  raised  by  the  appeal  of  the  plaintiflf  from  the  order  of  the 
Special  Term  denying  the  motion  to  vacate  the  judgment. 

All  concurred. 

Judgment  reversed  and  new  trial  ordered,  with  costs  against 
defendant  Cliarles  A.  Steele  to  the  appellants  plaintiff  corporation 
and  Mary  E.  Coursey  to  abide  the  event  upon  questions  of  law  and 
fact. 


Thomas    Loftus,   Respondent,   v.   The    Straight   Line    Engine 
Company,  Appellant. 

Fourth  Department,  March  7,  1906. 
Stay  of  proceedings  for  failure  to  pay  costs  of  former  action. 

When  a  plaintiff  brings  a  second  action  without  paying  the  costs  of  a  former 
action,  the  court  will  order  payment  of  the  costs  in  the  first  suit  before  allow- 
ing the  second  to  proceed. 

This  is  so  although  the  defendant  answers  in  the  second  suit  before  moving  for 
the  stay. 

Appeal  by  the  defendant,  The  Straight  Line  Engine  Company, 
f  rotii  an  order  of  the  Supreme  Court,  made  at  the  Onondaga  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of  Onon- 
daga on  the  18th  day  of  November,  1905. 

Harry  A.  Talbot^  for  the  appellant. 

Welch  cfe  Parsons^  for  the  respondent. 

Nash,  J. : 

This  is  an  appeal  from  an  ortler  of  the  Special  Term  denying  a 
motion  made  by  the  defendant  to  restrain  the  plaintiff  from  taking 
any  further  proceedings  in  tlie  action  until  he  shall  have  paid  the 
costs  and  disbursements  recovered  by  the  defendant  in  a  former 
action. 

The  rule  i^  that,  if  the  plaintiff  brings  a  second  action  witliont 
paying  the  costs  of  the  first,  the  court  will  order  payment  of  the 
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costs  of  the  firat  suit  before  allowing  tlie  second  to  proceed.  {Cuyler 
V.  Vanderwerkj  1  Johns.  Cas.  [2d  ed.]  247,  and  note.) 

The  order  recites  that  the  defendant  answered  before  making  the 
application,  and  the  point  is  made  by  the  respondent  that  the  defend- 
ant, not  having  made  the  motion  imtil  after  serving  its  amended 
answer,  waived  by  its  laches  any  right  which  it  might  have  had  to 
the  stay. 

In  the  case  cited  it  is  said,  per  curium  :  "  The  defendant  is  never 
too  late,  pending  the  second  suit,  before  trial,  to  make  his  appli- 
cation to  stay  the  proceedings."  In  Jackson  v.  Miller  (3  Cow.  57) 
the  motion  was  made  after  a  verdict  in  the  second  action  had  been 
taken  subject  to  the  opinion  of  the  court ;  objection  was  made  that 
the  application  came  too  late.  Per  curiam:  "The  application 
comes  before  us  in  season  if  made  at  any  time  while  the  cause  is  in 
a  course  of  litigation." 

In  Spaulding  v.  American  Wood  Board  Co.  (58  App.  Div. 
314),  the  case  relied  upon  by  the  respondent,  the  motion  was  made, 
although  not  heard,  before  an  answer  was  served.  That  fact  was 
referred  to  in  the  opinion,  and  it  was  observed  that  the  motion  was 
in  time,  from  which  it  might  be  inferred  that  the  motion  should  bo 
made  before  serving  an  answer.  But  as  there  was  no  discussion  of 
the  question,  the  case  cannot  be  regarded  as  an  autliority  for  over- 
turning the  long-established  rule  that  the  right  is  absolute,  and  that 
the  application  for  the  stay  may  be  made  at  any  time  while  the 
cause  is  in  the  course  of  litigation. 

The  order  should  be  reversed,  and  order  restraining  plaintitf's 
further  proceedings  until  payment  of  the  costs  of  the  former  action 
granted. 

All  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted,  with  ten  dollars  costs. 


Digitized  by 


Google 


72#  Hillock  v.  Grapb. 


Fourth  Department.  March,  1906.  [Vol.  111. 

Thomas  Hillock,  Respondent,  v.  John  Grape,  Appellant. 

Fourth  Department,  March  7,  1906. 

Partnership  —  capital  contributed  by  partner  to  be  returned  on  diaaolu- 
tion  before  division  of  profits — evidence  insufficient  to  show  that 
property  contributed  by  one  partner  became  firm  property. 

When,  in  an  action  to  establish  a  partnership  and  for  an  accounting,  the  plain- 
tiff's evidence  as  to  the  terms  of  the  alleged  partnership  is  in  substance  that 
the  defendant  was  to  put  in  horses  and  wagons  then  owned  by  him  against 
the  plaintiff's  experience  in  the  trucking  business,  and  that  the  parties  Were  to 
divide  the  profits,  and  when  it  is  also  shown  that  the  defendant  individually 
purchased  and  paid  for  all  additions  to  the  partnership  property,  a  decree 
allowing  the  plaintiff  to  share  in  the  property  and  assets  of  the  business  is 
unwarranted. 

The  title  to  property  put  in  as  capital  against  the  labor  of  another  remains  ip 
the  partner  contributing  it.    The  profits  only  are  to  be  shared  by  the  parties. 

The  same  is  true  of  additional  property  not  purchaseci  with  the  money  or  profits 
of  the  partnership,  but  purchased  by  one  partner  with  his  own  funds. 

S^RiNo  and  Krusb,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  John  Grape,  from  an  interlocutory 

judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in 

.the  office  of  the  clerk  of  the  county  of  Monroe  on  the  28th  day  of 

September,  1906,  upon  the  decision  of  the  court  rendered  after  a 

trial  at  the  Monroe  Special  Term. 

T/iomas  Hames  and  E.  0.  Oibhsy  for  the  appellant. 

John  H,  Keef^  for  the  respondent. 

Nash,  J. : 

This  is  an  action  to  establish  a  copartnership  and  for  an  account- 
ing. The  copartnership  is  denied.  The  complaint  alleges  that  on 
or  about  the  1st  day  of  March,  1901,  at  the  city  of  Rochester,  N.  Y., 
the  plaintiff  and  defendant  entered  into  a  general  trucking  and  cart- 
ing copartnership,  each  to  be  an  equal  partner  therein,  the  firm 
name  to  be  Grape  &  Hillock,  and  the  asset*  of  the  firm  at  the  first 
were  to  consist  of  four  horses  and  two  wagons  put  into  said  busi- 
neat  bj  said  Grape,  agaipst  the  knowledge  and  experience  Hillock 
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had  of  and  in  trucking  and  carting  business,  they  to  own  said  prop- 
erly 80  put  in  and  whatever  otlier  property  bought  thereafter  for 
Buch  business,  jointly ;  that  such  copartnership  has  been  carried  on 
ever  since  such  date  and  has  made  about  the  sum  of  $2,900  for  the 
year.  1^01,  $4,800  for  the  year  1902,  $6,250  for  the  year  1903,  and 
$5,320  for  the  year  1904,  to  September  1,  1904,  making  $19,270 
received  in  cash  by  such  copartnership  since  said  Ist  day  of  March, 
1901,  tesides  the  trucks,  carts,  horses,  harnesses  now  owned  by  such 
copartnership,  namely,  seven  pairs  of  horses,  wagons,  sleighs, 
harnesses  and  other  property  of  the  value  of  $6,000,  and  an 
established  trade  and  business  worth  the  sum  of  $2,000. 

There  were  no  written  articles  of  copartnership.  The  witnesses 
who  testified  to  the  making  of  the  alleged  agreement  on  the  part 
of  the  plaintifE  were  Freckleton,  a  nephew  of  the  plaintifip,  and 
the  plaintiff.  Freckleton  testified  that  Grape  applied  to  him  and 
asked  if  he  was  a  nephew  of  Hillock,  and  if  he  knew  whether  his 
uncle  would  go  into  the  carting  business.  That  Grape  said :  "  I 
have  got  five  horses  and  a  little  money  in  the  bank,  and  two  wagons 
and  a  small  wagon  or  sleigh,  and  why  can't  Tom  and  I  go  into 
business  together,  and  he  put  his  experience  against  what  I  have 
got  %  "  Afterward  Grape  and  Hillock  having  met  and  had  some 
negotiations,  they  «ame  together  and  in  the  presence  of  Freckleton 
made,  it  is  claimed,  the  partnership  agreement.  Freckleton's  testi- 
mony is :  "I  said,  now,  Mr.  Grape,  what  do  you  intend  to  do ? 
What  are  your  plans?  Mr.  Hillock  wants  me  to  be  a  witness  to 
this  copartnership.  Grape  said,  *I  have,  five  horses,  two  large 
wagons,  a  small  wagon,  the  running  gear,  bobs  or  sleigh,  and  about 
six  hundred  dollars  in  the  bank  to  pay  any  running  expenses  they 
might  have  when  they  got  started.'  Q.  Tell  what  one  said,  then 
what  the  other  said.  A.  Grape  said  they  would  take,  each  of  them, 
so  much  money  out  of  the  business  each  week,  as  the  business  would 
warrant  after  the  business  was  started.  No  specified  amount  was 
named  at  that  time.  Q.  Anything  else  said  there  ?  A.  They  said, 
*  we  will  get  together,'  and  he  said,  '  I  think  I  know  where  we  can 
get  another  wagon  or  sleigh,  or  a  top  for  a  sleigh.'  Q.  Who  said 
that?  A.  Grape.  He  made  arrangement  for  Hillock  to  meet 
him  to  go  to  some  wagon  or  blacksmith  shop.  Hillock  said  one  of  the 
App.  Div.— Yol.  CXI.        46 
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first  things  they  ought  to  do  was  to  get  some  blanks  thej  could  put 
in  the  freight  house,  for  authority  to  receive  freight.  He  said  he 
wanted  the  cards  so  he  could  start  out  with  people  he  knew,  and  see 
if  they  could  get  their  business.  They  started  oiit  and  agreed  to  go 
to  the  printers  to  get  some  cards.  I  did  not  hear  any  further. con- 
versation beyond  a  general  line.  Q.  Did  they  say  what  they  were 
going  to  call  tlie  business  ?  A.  Grape  said  he  wasn't  particular 
whether  they  called  it  Hillock  &  Grape,  or  Grape  &  Hillock. 
They  decided  on  Grape  &  Hillock  before  they  went  away.  After 
the  talk  was  over  I  asked  Grape  if  something  hadn't  ought  to  be 
done  about  drawing  papers  about  the  copartnership.  Grape  said  lie 
had  a  friend,  Assemblyman  Smith,  and  he  would  have  him  draw 
the  papers.     That  was  practically  the  end  of  that  conversation." 

Hillock  testified  that  a  few  days  before  Grape  first  met  Freckleton, 
he  saw  Grape  and  they  talked  the  matter  over.  He  says  that  Grape 
said  ^^  he  had  two  teams  and  a  single  horse  and  two  wagons  and 
sleigh,  and  he  would  put  them  up  against  my  experience  in  the 
business."  That  he  afterwards  went  and  looked  at  the  property, 
and  after  some  further  negotiations  they  met  by  appointment  at  a 
restaurant  and  made  the  agreement  testified  to  by  Freckleton. 
Hillock's  testimony  is. as  follows :  "  Q.  What  was  said  in  the  res- 
taurant? A.  Grape  went  over  the  same  thing  about  the  two  teams 
and  single  horse  and  two  wagons  and  sleigh  and  tools.  He  pnt 
them  all  up  against  my  experience  in  the  business,  and  he  had  money 
in  the  bank  to  pay  freight  bills.  *  *  *  Then  I  made  the  agree- 
ment with  him  that  I  would  go  in  with  him.  *  *  *  Q.  How 
long  after  that  did  you  start  together  in  the  'carting  business? 
A.  About  the  1st  of  March,  1901.  Q.  When  you  wanted  any 
money  did  you  draw  it  from  the  firm  ?  A.  Grape  and  I  made 
arrangements  that  we  would  draw  so  much  a  week  the  first  year, 
and  go  as  light  as  we  could  till  we  got  started.  We  made  arrange- 
ments to  draw  eight  dollars  each.  Q.  And  the  next  year  ?  A.  He 
said  the  next  year  we  could  draw  nine  dollars  a  week,  and  in  a  few 
more  years  we  cuuld  probably  draw  fifteen  a  week." 

The  defendant  admits  that  a  partnership  was  proposed  and  that 
he  had  conversations  with  Hillock  upon  the  subject,  but  denied  that 
any  partnership  agreement  was  ever  made. 

His  claim  is  that  Hillock  entered  into  his  employment  in  tke 
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carting  business;  that  upon  Hillock's  representations  as  to  his 
ability  to  get  Avork  ainong  his  friends  by  the  use  of  his  name,  cards 
with  the  name  of  Grape  &  Hillock  upon  them  were  used,  and  the 
name  of  Grape  &  Hillock  was  put  on  one  or  two  of  the  wagons  and 
a  sleigh. 

The  plaintiff  worked  with  the  employees  during  the  three  years 
and  a  half  rendering  services  as  a  laborer.  On  pay  day  he  received 
his  money  in  an  envelope  with  the  rest  of  the  men,  and  was  docked 
as  they  were  for  lost  time.  The  business  was  all  transacted  by 
Grape  in  his  own  name.  He  employed,  directed  and  paid  all  of  the 
men  and  made  all  the  additions  to  the  property  by  purchase  in  his 
own  name. 

The  court  below  found  as  facts : 

"That  on  the  1st  day  of  March,  19Cfl,  at  Kochester,  N.  Y.,  plain- 
tiflE  and  defendant  entered  into  an  agreement,  in  and  by  which  they 
agreed  to  form  and  did  form  a  copartnership  between  them  for  an 
indefinite  period,  to  conduct  and  carry  on  tlie  bushiess  of  drawing 
and  conveying  for  hire,  goods  and  merchandise,  and  to  conduct  a 
general  carting  business  at  said  Kochester,  N.  Y.,  undei;  the  firm 
name  of  Grape  and  Hillock. 

^*  Second.  That  in  and  by  said  agreement  defendant  agreed  to 
contribute  to  the  capital  and  assets  of  said  copartnership  four  horses 
and  two  wagons,  and  said  plaintiff  agreed  to  contribute  to  the  busi, 
ness  of  said  copartnership  the  knowledge  and  experience  which 
plaintiff  had  acquired  in  the  trucking  business. 

"  Third.  That  in  and  by  said  agreement  the  said  parties  further 
agreed  that  each  partner  should  devote  his  time  and  energy  to  the 
prosecution  of  said  business,  and  that  said  partners  should  share 
equally  all  profits  and  losses  of  said  business. 

^^  Fourth.  That  said  copartnership  continued  and  said  business 
was  prosecuted  by  said  partners  from  and  including  said  March  Ist, 
1901,  to  September  3d,  1904,  when  said  copartnership  terminated  by 
plaintiff's  election  and  notice  thereof  given  by  plaintiff  to  defendant." 

It  is  further  found  that  the  partnership  sold  property  from  time 
to  time,  and  acquii'ed  divers  articles  of  property;  that  all  pur- 
chases and  sales  were  made  by  the  defendant ;  that  the  plaintiff 
demanded  of  the  defendant  that  he  account  to  the  plaintiff  and  pay 
over  to  him  the  pijrtiori  of  the  copartnership  assets  to  which  he 
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should  be  found  entitled,  which  was  refused,  and,  as  a  conclusion 
of  law,  that  the  plaintiff  is  entitled  to  an  accounting  by  the  defend, 
ant  of  and  concerning  all  th6  property,  assets,  receipts  and  disburse- 
ments and  business  of  the  copartnership,  from  the  beginning  of  the 
same  to  the  termination  thereof.  It  is  so  adjudged  by  the  inter- 
locutory judgment. 

The  contention  of  the  defendant  is,  that  the  finding  that  an 
agreement  of  copartnership  was  entered  into  is  against  the  weight 
of  the  evidence. 

Without  passing  upon  that  question,  we  conclude  that  a  new  trial 
must  be  granted,  upon  the  ground  that  the  decision,  to  the  effect 
that  the  plaintiff  is  entitled  to  a  portion  or  share  of  the  prop- 
erty and  assets  of  the  business,  is  entirely  unsupported  by  the 
evidence. 

The  witness  Freckleton  on  his  cross-examination  testified  that  it 
was  his  understanding  that  Hillock  was  to  be  a  joint  owner  witli 
Grape  of  all  the  assets  of  the  copartnership,  including  the  horses, 
wagons,  sleighs,  harnesses  and  the  equipments,  and  the  $600  in 
the  bank,  put  in  by  Grape.  The  plaintiff  was  asked  on  cross- 
examination  :  "Q.  You  were  to  have  half  the  money  and  a  half 
interest  in  the  horses  and  wagons  and  sleighs,  and  the  equipment  ? 
A.  That  was  the  agreement."  These  were  mere  conclusions ; 
neither  of  them  testified  to  any  language  of  Grape  to  that  effect^ 
Tlie  language  imputed  to  Grape  by  both  Freckleton  and  Hillock 
on  all  occasions  testified  to  by  them  was  that  Grape  would  put  up 
his 'property  against  Hillock's  experience. 

The  language  attributed  to  Grape,  as  testified  to  by  Freckleton 
and  Hillock,  that  Grape  would  put  up  his  property  against  Hillock's 
experience,  will  not  bear  the  construction  put  upon  it  by  the  decision. 
It  implied,  at  most,  only  a  partnership  as  to  the  profits,  and  not  a 
community  of  interest  in  the  property  which  Grape  put  up  against 
Hillock's  experience.  Agreements  by  which  one  person  contributes 
his  labor  and  experience  to  the  business  of  a  copartnership,  for  a 
share  of  the  profits,  are  often  made.  The  rights  of  the  parties 
are  well  understood  by  the  persons  concerned.  The  title  to  the 
property  as  capital  put  in  against  labor  remains  in  the  owner,  the 
profits  only  beir.g  shared  by  the  parties.  The  construction  put 
upon  the  alleged  agreement  by  the  plaintiff  would  work  out  a  result 
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which  could  not  possibly  liave  been  intended  by  the  defendant. 
The  contract  testified  to,  and  as  found,  was  for  an  indefinite  period. 
If  the  title  to  an  equal  share  of  the  horses,  wagons',  equipment  and 
money  of  Grape  passed  to  the  plaintiff  by  virtue  of  the  alleged 
agreement.  Hillock  could  have  terminated  the  copartnership  at  any 
time.  At  the  end%  of  a  week  he  could  have  demanded  that  the 
defendant  account  to  him  for  one-half  of  the  property. 

There  is  no  evidence  in  the  record  that  the  additional  property 
was  purchased  with  the  money  or  profits  of  the  business.  The  pur- 
chases were  all  made  by  the  defendant.  The  plaintiff  did  not  par- 
ticipate in  making  them.  Grape  made  the  purchases  and  paid  for 
the  property  purchased,  as  far  as  appears,  with  his  own  money  and 
means.  At  the  time  of  the  trial  he  was  indebted  to  Hartung,  of 
whom  the  additional  horses  were  purchased,  some  thirteen  or  four- 
teen ill  number,  upon  his  individual  promissory  notes,  one  for  $800 
and  another  for  $500,  and  there  was  also  an  indebtedness  of  the 
defendant  to  the  Hoffman  Wagon  Company  on  account,  which  had 
accrued  in  the  course  of  the  business,  amounting  to  between  $800 
and  $1,200. 

Interlocutory  judgment  reversed  with  costs,  and  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

All  concurred,  except  Spring  and  Kruse,  JJ.,  who  dissented  in 
an  opinion  by  Kruse,  J. 

Kruse,  J.  (dissenting) : 

I  dissent.  I  think  the  question  was  a  fair  question  of  fact 
whether  the  agreement  between  the  parties  was  made  as  claimed  by 
the  plaintiff.  If  it  was,  it  constituted  a  partnership,  and  the  trial 
court  having  so  found,  such  decision  ought  not  to  be  disturbed  by 
this  court. 

While  the  property  which  was  put  into  the  business  by  the 
defendant  became  the  property  of  the  firm,  yet  upon  an  accounting 
the  plaintiff  will  receive  the  full  benefit  thereof,  each  party  will  be 
credited  with  the  amount  of  capital  contributed  by  him.  The 
plaintiff  seems  to  have  had  but  a  working  interest  in  the  firm,  con- 
tributing his  labor  and  business  experience,  while  the  defendant  con- 
tributed substantially  all  the  capital,  but  the  profits  were  their  joint 


Digitized  by 


Google 


726  Makin  v.  Pettebonb  Cataract  Paper  Co. 

Fourth  Department,  March,  1906.  [Vol.  111. 

efforts  and  shoiild  be  divided  between  them,  making  the  proper 
allowance  for  what  one  may  have  contributed  to  the  capital  more 
than  th6  other. 

I  think  the .  interlocutory  judgment  should  be  aflSrmed,  with 

costs. 

Spking,  J.,  concurred. 

Interlocutory  judgment  reversed,  with  costs,  and  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 


Gbobge  a.  Makin,  an  Infant  under  the  Age  of  Twenty-one 
Years,  by  His  Guardian  ad  Litem,  Helen  E.  Makin,  Kespondent, 
V.  The  Pettebone  Cataract  Papeb  Company,  Appellant. 

Fourth  Department,  March  7,  1906. 

Negligence  —  injury  to  hand  by  roller  of  paper  mill  — when  risk  not 
obvious  or  assumed  —  failure  to  give  instructions. 

The  plaintiff,  an  infant  of  sixteen  years,  had  his  hand  crushed  between  revolving 
rollers  on  a  paper  machine,  while  engaged  as  a  "  backtender."  He  had  to 
work  in  a  space  of  two  and  one  half  feet  between  two  sets  of  revolving  rollers, 
and  if  the  paper  broke  in  passing  from  one  set  of  rollers  to  another,  it  was  his 
duty  to  cut  off  the  paper  accumulating  and  insert  the  sheet  between  the  other 
set  of  rollers.  This  had  to  be  done  while  the  machinery  was  in  motion  and 
required  quick  and  accurate  work.  It  w^as  shown  that  there  was  a  tendency 
in  the  rollers  to  draw  in  the  waste  paper  between  them  and  that  the  defendant 
did  not  know  of  and  had  not  been  warned  of  this  danger. 

Held,  that  the  negligence  of  the  defendant  was  for  the  jury  and  that  a  verdict 
for  the  plaintiff  was  warranted  by  the  evidence;  that  as  a  matter  of  law  the 
risk  was  not  obvious  and  assumed  by  the  plaintiff. 

Nash  and  Williams,  J.,  dissented,  with  opinions. 

Appeal  by  tlie  defendant,  The  Pettebone  Cataract  Paper  Com- 
pany, from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Niagara  on 
the  11th  day  of  March,  1905,  upon  the  verdict  of  a  jury  for  $8,000, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  5th  day 
of  July,  1905,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 
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This  action  was  brought  to  recover  damages  for  personal  injuries 
alleged  to  liave  been  sustained  by  plaintiff  through  the  negligence 
of  the  defendant,  while  in  the  defendant's  employ,  working  in  a 
paper  mill.  The  accident  occurred  on  the  4th  day  of  March,  1904. 
The  plaintiff,  a  boy  of  about  sixteen  years,  was  on  that  day  put  at 
work  as  backtender  on  a  machine  consisting  in  the  main  of  two 
sets  of  rollers  used  in  the  manufacturing  of  paper.  His  hand  was 
caught  between  the  rollers  and  crushed.  Other  facts  appear  in  the 
opinion. 

MauUhy  Kimhall^  for  the  appellant 

Robert  H.  GittinSj  for  the  respondent. 

Kruse,  J.  : 

I  think  the  judgment  appealed  from  should  be  affirmed.  "While 
it  is  true  that  this  boy,  the  plaintiff,  had  worked  around  the  mill  for 
some  time  before  the  accident,  he  had  never  before  done  the  work 
which  he  was  attempting  to  do  when  he  was  hurt.  It  was  dangerous 
and  required  close  attention,  quickness  and  skill.  He  received  no 
instructions  or  warning  of  its  dangers,  some  of  which  were  hidden 
and  unknown  to  him,  and  the  very  first  attempt  he  made  to  dispose 
of  the  waste  paper  his  hand  was  suddenly  drawn  with  the  paper 
toward  and  between  the  fast  revolving  rollers  and  crushed.  The 
work  he  was  doing  was  called  backtendihg.  There  were  two  sets 
of  rollers.  The  two  sets  were  about  two  and  a  half  feet  apart  and 
the  plaintiff  was  required  to  work  in  this  space.  .  Up  to  al)out  a 
month  prior  to  the  accident  there  had  been  about  five  and  a  half 
feet  of  space  between  the  two  sets  of  rollers,  but  additional  dry 
rollers  had  been  added  and  the  space  narrowed,  thus  increasing  the 
danger.  Until  this  space  was  narrowed  the  waste  or  spoiled  i)aper 
had  not  been  drawn  toward  and  caught  of  itself  between  the  two 
lower  calenders  as  will  be  presently  described.  The  paper  in  i>roc- 
ess  of  manufacture  passed  over  and  between  one  set  of  rollers 
known  as  the  driers,  and  then  across  to  the  other  set  known  as  the 
calenders,  from  which  it  wound  on  a  reel.  At  times  the  paper 
would  break  in  passing  from  the  driers  to  the  calenders  and  then 
wind  around  the  last  drying  roller.  The  backtender  was  then 
required  to  go  between  the  two  sets  of  rollers  and  quickly  cut  the 
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paper  from  the  dry  roller  wBere  it  was  accumulating,  whereupon 
the  paper,  instead  of  passing  up  over  the  calenders,  would  fall  upon 
the  floor  between  the  two  sets  of  rollers.  This  waste  or  spoiled 
paper  was  then  put  between  the  two  lower  calender  rollers  and 
carried  away,  dropping  on  the  other  side  of  the  calenders.  After 
the  slack  had  been  thus  taken  up  the  paper  was  snapped  off,  and 
the  end  nearest  the  drier  taken  over  to  the  calenders  and  placed 
between  the  two  upper  calender  rollers,  and  the  process  of  making 
and  finishing  the  paper  was  resumed. 

When  the  paper  broke  it  required  prompt,  quick  and  accurate 
work,  for  the  machinery  was  kept  in  motion,  the  paper  accumulat- 
ing at  about  250  feet  a  minute  and  falling  upon  the  floor.  It  was  nec- 
essary to  get  rid  of  this  paper  and  slack  expeditiously  to  prevent 
as  little  of  the  paper  being  spoiled  as  was  possible,  aikd  it  was  this 
work  which  the  plaintiff  was  doing,  or  attempting  to  do,  when  he 
was  injured. 

When  the  machinery  was  in  motion  and  the  rollers  revolving 
there  was  a  tendency  to  draw  the  waste  paper  toward  the  revolving 
rollers.  'What  caused  this  dangerous  tendency  does  not  appear 
very  clearly,  and  perhaps  it  is  not  very  important;' that  it  existed 
is  scarcely  disputed.  The  plaintiff  was  not  informed  of  this  danger, 
and  did  not  know  of  it  until  his  hand  was  drawn  ia  between  the 
rollers. 

I  think  it  cannot  be  said,  as  a  matter  of  law,  that  this  danger  was 
obvious  and  the  risk  assumed  by  the  plaintiff.  While  he  must  have 
known  that  if  his  hand  was  caught  between  the  rollers  it  would  bo 
injured,  yet  the  jury  were  warranted  in  finding  that  this  dangerous 
tendency  to  draw  the  material  toward  the  roller  was  unknown  to 
the  plaintiff,  and  that  reasonable  care  for  the  safety  of  this  boy 
required  the  defendant  to  warn  him  of  its  danger.  In  this  respect 
the  case  differs  from  those  cited  and  relied  upon  by  my  brother, 
Nash,  and,  as  I  think,  comes  within  the  class  of  cases  like  Wyman 
V.  Orr  (47  App.  Div.  136)  and  Wdle  v.  CeUuloid  Oo.  (175  N.  T. 
401). 

As  I  view  it,  the  case  was  one  for  the  jury.  The  questions  were 
submitted  to  them  with  clearness  and  accuracy  by  the  learned  trial 
judge,  and  they  having  found  upon  these  questions  Advei'sely  to  tbo 
defendant,  their  verdict  ought  not  to  be  disturbed.    The  other 
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points  urged  upon  our  attention  by  the  defendant's  counsel  Iiave 
not  been  overlooked,  but  none  of  them,  1  think,  is  such  as  to 
warrant  granting  a  new  trial. 

The  judgment  and  order  appealed  from  should  be  affirmed. 

All  concurred,  except  Nash,  J.,  who  dissented  in  an  opinion, 
and  Williams,  J.,  who  dissented  on  the  ground  that  the  finding  of 
the  jury  that  the  risk  was  not  assumed  is  contrary  to  the  evidence. 

Nash,  J.  (dissenting) : 

The  plaintiff,  a  boy  about  sixteen  and  one-half  years  of  age, 
while  at  work  as  "  backtender  "  of  a  machine  used  in  the  manufac- 
ture of  paper  in  the  defendant's  mill,  had  his  hand  drawn  in 
between  two  rapidly  revolving  iron  rollers  and  injured,  so  that 
amputation  at  the  wrist  became  necessary. 

The  machine  was  some  seventy-five  feet  in  length,  consisting  of 
two  sets  of  horizontal  metal  rollers,  one  set  known  as  the  "  drier  " 
rolls  and  the  other  as  the  "  calender "  rolls.  The  drier  rolls  were 
hollow,  three  feet  in  diameter,  filled  with  steam  for  drying  paper, 
and  arranged  eight  on  the  bottom  row  and  seven  on  top.  The 
paper  is  fed  into  the  drier  rolls  at  one  end  known  as  the  wet  end, 
being  then  of  a  pulpy  consistency,  and  run  over  the  drying  rolls  is 
dried  out,  and  is  then  perfect  paper  except  that  it  is  required  to  be 
smoothened  or  calendered. 

The  calender  rolls  consisted  of  ten  steel  rollers  set  up  in  a  vertical 
stack,  one  directly  above  another  and  resting  on  the  next  one  below 
it  of  its  own  weight.  These  rollers  were  about  eight  feet  long, 
larger  at  the  bottom  and  smaller  toward  the  top  of  the  stack.  The 
bottom  roller  was  fifteen  inches  in  diameter,  the  one  next  above 
twelve  inches,  etc.  The  place  of  contact  between  the  two  bottom 
rollers,  called  the  "  pinch,"  was  some  thirty  inches  above  the  floor. 
The  calender  stack  stood  at  the  end  of  the  drier  rolls  and  was  placed 
so  that  there  was  a  space  of  two  and  one-half  feet  between  the  drier 
and  calender  rolls.  In  the  operation  of  the  machine  the  paper  was 
dried  out  by  the  drier  rolls,  and  rah  between  the  last  drier  roll  ^nd 
the  "  spring  roll,"  so  called,  up  between  the  two  top  calender  rolls 
and  down  to  the  bottom  of  the  calender  stack  by  passing  round 
back  and  front  respectively  of  each  alternate  roll.    After  passing 
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through  bjtween  the  two  lower  calender  rolls  the  finished  paper 
ran  upon  a  reel  or  winder. 

In  the  ordinary  operation  of  the  machine  the  paper  often  broke 
at  a  point  between  the  drier  and  calender  rolls.  The  breaking  of 
the  paper  at  this  point  was  of  frequent  occurrence,  two  or  three 
and  often  more  times  a  day.  Wlien  this  happened  the  paper  com- 
ing over  the  driers  would  wind  around  the  last  roll  and  accumulate. 
In  order  to  start  the  sheet  through  the  calender  rolls  again  the 
operator  would  take  a  knife,  go  into  the  space  between  the  drier 
and  calender  rolls,  and  cut  the  paper  on  the  last  drier,  cutting  it  the 
entire  length  of  the  roll.  When  this  was  done  the  paper  would 
run  down  into  the  space  between  the  drier  and  calender  rolls  and 
accumulate  on  the  floor.  Then,  to  get  it  away,  he  would  take  hold 
of  some  part  of  the  paper  which  had. accumulated  on  the  floor  and 
shove  it  between  the  two  bottom  calender  rolls.  The  rolls  would 
take  up  the  slack  and  carry  it  off.  This  waste  paper  would  then 
drop  on  the  floor  in  a  pile  on  the  other  side  of  the  calenders.  When 
the  slack  was  taken  up  and  the  paper  was  running  clear  from  the 
bottom  drier  rolls  to  the  bottom  calender  rolls  the  operator  would 
snap  the  paper  off  between  the  drier  and  calender  rolls,  carry  the 
end  up  to  the  top  of  the  calender  rolls  and  put  it  between  the  top 
rolls.  An  operator  on  the  opposite  side  of  the  calenders  would  see 
that  the  paper  came  back  tlirough  the  next  pair  of  rollers,  and  so  on 
until  it  was  running  regularly. 

Three  men  usually  operate  the  machine.  The  machine  tender 
has  charge  of  the  machine.  His  usual  place  of  duty  is  at  the  wet 
end  of  the  machine.  There  is  then  the  backtender,  who  assists  the 
machine  tender,  and  whoso  duty  it  is  usually  to  handle  the  paper 
when  it  breaks  at  the  calender  end  of  the  machine.  The  other  man 
is  known  as  the  "  third  hand." 

Prior  to  the  time  of  the  accident  the  plaintiff  had  been  working 
in  the  plant  about  eleven  months.  He  was  first  employed  in  the 
pulp  mill.  After  working  in  that  department  a  month  and  a  half 
he  went  to  work  oiling  machines.  Then  he  was'  engaged  in  paint- 
ing about  the  factory  ;  from  that  back  to  oiling  again  about  a  month 
and  then  he  was  employ^d  as  third  hand  on  this  machine.  He  had 
worked  in  tliat  position  about  three  months  ne;it  prior  to  the  accident. 

On  the  day  of  the  accident  the  backtender  did  not  come  to  work^ 
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and  Adams,  defendant's  superintendent,  directed  Flay,  the  foreman, 
to  have  the  plaintiff  do  the  work  for  that  day,  which  Flay  did,  and 
had  another  employee  take  third-hand  work. 

The  plaintiff  was  the  only  witness  as  to  the  manner  in  which  the 
accident  occurred.  The  paper  broke  several  times  the  day  of  the  acci- 
dent. His  testimony  is :  "  Flay  (told  me  to)  go  and  do  the  backtend- 
ing.  *  *  *  I  then  stayed  around  all  day  that  day  until  it  broke, 
and  Mr.  Brown  (the  machine  tender)  did  the  backtender's  work. 
The  paper  broke  at  the  calenders  and  I  went  to  do  it.  That  day  I 
did  the  same  as  third  hand  work.  I  stayed  there  until  the  paper 
broke  at  the  calenders.  I  went  to  do  it  and  Mr.  Brown  did  it.  He 
fixed  the  paper  so  it  would  run.  It  broke  later  and  he  did  it  every 
time  until  about  *  *  *  half-past  four  it  broke,  and  he  was 
down  cleaning  up  the  screens,  and  I  went  in  to  do  it,  and  I  cut  it 
off  and  it  fell  on  the  floor,  and  I  went  to  stoop  over  to  pick  it  up, 
and  I  had  my  hand  on  it,  and  all  at  once  it  went  in  itself.  I  had  not 
put  the  paper  through  there  before.  *  *  *  I  went  and  cut  it 
off,  and  I  had  to  jab  at  it  lots  when  I  come  to  cut  it  off,  and  it  all 
piled  on  the  floor  and  I  put  lu y  right  hand  down  to  grab  it  and  put 
my  other  hand  on  the  top  to  shove  it  in,  and  all  at  once  it  went 
quick  just  so  fast,  and  pulled  my  hand  in  so  I  didn't  know  where 
it  went.  I  put  my  right  hand  in  it.  There  was  paper  under  my 
right  hand  and  paper  over  my  right  hand.  My  left  hand  was  on 
top  of  that  that  just  came  out.  *  *  *  It  piled  up  fast.  When 
my  hand  went  in  with  the  paper  it  went  between  the  rollers.  I 
guess  the  two  bottom     *     *     *     calender  rolls." 

The  complaint  states  a  cause  of  action  under  the  Employers'  Lia- 
bility Act  (Laws  of  1902,  chap.  600).  It  alleges  the  giving  of 
the  notice  to  the  defendant  required  by  the  act,  and  that  the  defend- 
ant caused  the  ways,  works  and  machinery  of  the  mill  to  be  and 
remain  defective,  because  of  which  and  the  absence  of  instructions 
in  regard  to  the  danger  thereof,  the  plaintiff  was  injured. 

The  court  held  that  the  plaintiff  had  failed  to  prove  a  cause  of 
action  under  the  Employers'  Liability  Act,  but  that  the  complaint 
suflSciently  stated  a  cause  of  action  at  common  law. 

The  question  submitted  to  the  jury  was  whether  the  defendant 
was  negligent  in  failing  to  properly  instruct  the  plaintiff  in  operating 
the  machine  as  backtender. 
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No  instructions  were  given  to  the  plaintiff  at  the  time  he  was 
directed  to  do  the  work  of  a  backtender.  It  was  known  to  the 
superintendent  that  the  plaintiff  had  been  familiar  with  the  opera- 
tion of  this  machine  for  some  eleven  months.  As  oiler  he  was  over 
and  around  every  part  of  the  machine  a  month  at  a  time  for  two 
months.  His  work  as  oiler  and  third  hand  made  him  acquainted 
with  the  duties  of  a  backtender.  While  at  work  as  oiler  and  third 
hand  he  had  seen  the  paper  break  between  the  rolls  several  times 
daily  ;  saw  the  paper  pile  upon  the  floor  and  the  operation  of  cut- 
ting the  paper  from  the  drier  roll  and  running  the  waste  through 
the  bottom  calender  rolls.  He  says  he  did  not  himself  attempt  to 
do  that  part  of  the  work,  on  the  day  he  was  put  at  backtending, 
until  about  half-past  four  in  the  afternoon,  but  it  broke  several 
times  during  the  day  and  was  fixed,  he  says,  by  Brown.  Brown  says 
that  he  put  the  paper  through  the  calenders  several  times  the  day 
of  the  accident ;  tJiat  Makin  tried  seveml  times  during  the  day  to 
cut  the  paper  from  the  dry  roll  and  he  (Brown)  had  to  help  him 
because,  he  says,  "  I  could  get  it  off  quicker ; "  that  Makin  saw  him 
cut  the  paper  and  start  it  through  the  calenders.  Brown,  who  was 
called  as  a  witness  for  the  plaintiff,  says  that  it  requires  skill  to  do 
the  work  of  cutting  the  paper  off  from  the  dry  roll  and  putting  it 
through  the  calenders  without  getting  caught ;  that  the  only  par- 
ticular danger  is  in  getting  the  hands  of  the  operator  caught  in  tlie 
calender  rolls ;  that  there  is  no  danger  attendant  upon  cutting  off 
the  paper  from  the  dry  roll.  The  machine  at  this  part  is  simple  in 
operation  and  the  danger  is  apparent.  Every  one  knows  the  result 
of  putting  the  hand  between  two  rapidly  revolving  heavy  steel 
rollers.  The  plaintiff  on  his  crossroxamination  testified  :  "  Q.  Why 
did  you  go  in  between  the  dry  rolls  and  the  calender  rolls  on  that 
day  ?  A.  Mr.  Brown  wasn't  there  and  I  was  supposed  to  be  back- 
tender.  *  *  *  Q.  How  did  you  know,  nobody  had  told  you,  that 
was  the  thing  to  do  ?  A.  The  foreman  told  me  to  be  backtender. 
Q.  How  did  yon  know  what  a  backtender  had  to  do  ?  A.  I  just  seen 
them  monkeying  around  there ;  I  was  not  doing  that  at  the  time  I 
was  hurt;  I  had  hold  of  the' paper.  Q.  You  were  doing  what  you 
had  seen  others  do  ?  A.  Yes,  sir.  Q.  The  same  thing  I  A.  Yes, 
sir.  Q.  And  that  is  the  reason  you  went  in  to  do  it,  what  you  had 
seen  Mr.  Brown  do  I    A.  Yes,  sir ;  1  had  never  seen  anybody  else 
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put  the  paper  through  there  besides  Mr.  Brown.  Q.  How  did  you 
know  the  paper  had  to  go  tlirough  there  ?  A.  I  knew  they  jabbed 
it  because  when  I  was  oiler  I  often  saw  them  shoving  them  piles, 
putting  it  in.  Q.  You  had  seen  them  when  you  w^ere  oiling?  A. 
Yes,  sir  ;  I  hadn't  seen  them  as  third  hand.  Q.  When  you  went  to 
work  as  back  tender  from  what  you  had  seen  them  do  when  you 
were  oiling  you  knew  the  paper  liad  to  go  through  ?  A.  I  knew 
it  had  to  go  through  ;  I  didn't  know  how  it  had  to  go  through  ;  I 
didn't  take  any  particular  notice  how  they  did  it ;  I  know  they  pushed 
it  or  something.  Q.  You  knew  they  put  it  between  these  rolls  ? 
A.  Yes,  sir.  Q.  So  that  was  what  you  were  doing  ?  A.  That  is 
what  I  tried  to  do.  Q.  That  is  what  you  were  trying  to  do  at  the 
time?  A.  What  I  tried  to  do;  yes,  sir.  Q.  And  that  was  the 
time  you  got  your  fingers  pinched  ?  A.  Yes,  sir.  *  *  *  Q.  How 
did  you  know  it  had  to  go  through  the  bottom  pinch  at  the  time  ? 
A.  Because  I  had  seen  them  put  it  through.  Q.  Seen  who  put  it 
through  ?  A.  The  backtenders.  Q.  While  you  were  working  as 
what  ?  A.  Oiling  around.  Q.  And  as  third  hand  ?  A.  I  might 
have  seen  them  once  or  twice.  Q.  You  knew  tliat  was  the  thing  to 
do  when  the  paper  broke,  did  you  ?  A.  Yes,  sir.  Q.  After  the 
paper  broke  and  after  you  got  up  there  what  did  you  inteini  to  do 
with  the  paper  ?  A.  Try  to  put  it  through  the  top.  Q.  You  knew 
that  was  what  they  did  with  the  paper  after  it  broke  ?  A.  Yes,  sir. 
Q.  So  you  were  just  getting  ready  to  go  ahead  and  do  those  things, 
is  that  it  ?     A.  Yes,  sir." 

It  thus  appears  that  he  had  often  seen  this  particular  work  done, 
knew  the  whole  operation  and  in  the  absence  of  Brown  attempted 
to  perform  it.  No  oral  instructions  would  have  given  him  any 
further  information  than  he  already  had  as  to  the  manner  of  doing 
the  work  and  the  dangers  attending  its  performance.  Under  the 
circumstances  it  cannot  be  held  that  the  master  was  negligent  in 
failing  to  give  instructions.  {Crown  v.  Orr,  140  N.  Y.  450  ;  White 
V.  Wittemann  Lithographic  Co.^  131  id.  631  ;  Buckley  v.  G,  P,  ds 
R.  2L  Co,,  113  id.  540 ;  Ogley  v.  Miles,  139  id.  458.) 

In  Crown  v.  Orr,  the  plaintiff,  an  infant,  was  directed  to  place  a 
hood  on  a  planing  machine,  in  place,  which  was  about  eight  inches  in 
front  of  the  knives.  In  doing  this  his  hand  was  caught  by  the  knives 
(^  he  was  injured.    He  bad  not  been  employed  to  operate  thi9 
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macliine.  It  was  lield  tliat,  assuming  plaintiff  received  the  order  as 
testified  to,  this  and  the  failure  to  give  instructions  did  not  charge 
the  defendants  with  personal  negligence;  that  plaintiff  had  full 
opportunity  to  observe  the  manner  of  handling  the  hood  and  placing 
it  upon  the  machine  and  it  was  not  negligence  to  request  him  to 
put  it  in  place  without  instructions,  especially  as  he  asked  for  none, 
and  showed  in  no  way  that  he  was  not  familiar  with  the  method  of 
doing  it ;  that  if  the  Operation  was  especially  dangerous  without 
instructions,  the  danger  was  obvious  and  he  was  not  bound  to  obey 
the  order,  and  in  doing  that  he  took  the  risks. 

The  plaintiff  here  was  put  at  backtending,  one  of  the  duties  of 
which  was  to  cut  the  paper  from  the  drier  when  it  broke,  and  put 
it  through  the  calenders.  It  seems,  however,  that  the  plaintiff  was 
not  required  to  do  this  particular  part  of  the  work.  Through  tlie 
day  until  the  plaintiff  attempted  it,  this  part  of  the  work  was  done 
by  Brown,  the  machine  tender.  The  plaintiff  was  told  to  go  and  do 
tlie  backtending ;  he  says,  "  I  then  stayed  around  all  day  that  day 
until  it  broke,  and  Mr.  Brown  did  the  backtender's  work.  The 
paper  broke  at  the  calenders  and  I -went  to  do  it.  That  day  I  did 
the  same  as  third  hand  work.  I  stayed  there  until  the  paper  broke 
at  the  calenders,  I  went  to  do  it  and  Mr.  Brown  did  it.  He  fixed 
the  paper  so  it  would  run.  It  broke  later,  and  he  did  it  every  time 
.  until  about  *  *  *  half-past  four  it  broke,  and  he  was  down 
cleaning  up  the  screens,  and  I  went  in  to  do  it." 

In  Offley  v.  Miles^  the  plaintiff,  a  boy  sixteen  years  of  age,  was 
operating  a  buzz  saw ;  his  hand  came  in  contact  with  the  saw,  and 
he  was  injured.  He  had  only  been  engaged  in  the  work  for  the 
defendants  two  days,  but  had  experience  in  other  factories  and 
understood  the  practical  working  of  the  machine.  It  was  held  that 
the  oinissioti  to  give  the  plaintiff  oral  information  of  the  dangerous 
character  of  the  buzz  saw  did  not  make  the  defendants  liable. 

In  White  V.  Wittema7in  Lithographic  Co.  it  wite  held  that  in  an 
action  to  recover  damages  for  injuries  received  by  an  infant  who 
is  eui  jurisy  from  coming  in  contact  with  machinery  while  in 
defendant's  employ,  proof  that  the  employer  omitted  to  instruct  the 
employee  as  to  using  the  machinery  did  not  impose  liability  upon 
the  former,  provided  the  latter  knew  by  experience  or  observation  the 
nature  of  the  machinerjr  and  the  danger  to  be  apprehended  from  it| 
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About  a  month  before  the  accident  to  the  plaintiff,  two  additional 
drying  rolls  were  put  into  the  machine,  which  narrowed  the  space 
between  the  drying  and  calender  rolls  from  live  and  one-half  to  two 
and  one-half  feet. 

It  appears  that  after  this  space  between  the  rolls  was  narrowed, 
the  paper  which  accumulated  upon  the  floor  when  broken,  fre- 
quently filled  up  the  space  between  the  rolls,  and  occasionally  caught 
of  itself  and  went  between  the  calender  rolls.  This  the  plaintiff 
swears  he  had  not  observed  prior  to  the  accident. 

The  point  is  made  that  the  defendant  was  negligent  in  not 
instructing  the  plaintiff  that  paper  would  go  in  between  the  calender 
rolls  of  itself. 

It  was  not  shown  that  this  rendered  the  operation  of  cutting  tlie 
paper  and  putting  it  through  the  calender  rolls  more  dangerous  than 
before,  or  that  there  would  have  been  the  slightest  difficulty  in  extri- 
cating one's  hands  from  the  paper.  Brown  says  that  if  the  paper 
running  on  the  floor  is  not  kept  down  with  the  feet  while  cutting 
the  paper,  it  will  sometimes  catch  and  go  in  the  calenders  itself  and 
start  running  through  ;  it  is  liable,  he  says,  to  do  that,  whether  you 
do  the  best  you  can  with  your  legs  to  keep  it  in  front  of  you.  But 
his  testimony  is,  that  the  particular  danger  is  to  keep  the  hands 
from  getting  caught  in  the  calenders.  It  was  the  only  danger  he 
knew.  of.  It  was  apparent  that,  if  the  paper  was  allowed  to  accumu- 
late and  pile  up  against  the  calender,  it  was  liable  to  be  drawn  in. 
The  paper  going  in  between  the  calenders  of  itself  was  not  the 
occasion  of  the  accident.  The  plaintiff,  after  stating  that  he  cut  the 
paper  and  it  fell  on  the  floor,  testified  :  "  Q.  What  were  you  trying 
to  do  at  the  time  you  picked  up  the  paper?  A.  I  was  going  to  j)ut 
it  in.  Q.  In  between  the  calenders?  A.  Yes,  sir;  I  didn't  i)ick  it 
up ;  I  was  just  going  to  pick  it  up.  I  had  one  hand  in  the  folds 
and  the  other  hand  on  top.  My  hands  came  in  contact  with  the 
paper.  I  was  not  shoving  it  towards  these  calender  rolls.  Q.  What 
were  you  doing  with  the  paper  at  the  time?  A.  Just  got  hold  of 
it,  trying  to  push  it  in.  Q.  You  were  just  trying  to  push  it  in  ? 
A.  No,  sir.  Q.  What  do  you  mean  ?  A.  I  just  took  hold  to  try 
to  push  it  in.  Q.  You  knew  it  had  to  go  through  there  then  ? 
A,  Yes,  sir.  Q.  And  you  knew  it  was  your  business  to  put  it 
through  there  ?    A.  Y-es,  sir.    Q.  And  so  that  is  what  you  were 
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just  getting  ready  to  do?  A.  Yes,  sir."  From  this  it  appears 
that  the  plaintiff  had  his  hands  in  and  upon  the  paper  for  the 
purpose  of  putting  it  between  the  calenders. 

If  there  was  force  suflScient  of  itself  to  draw  the  paper  in,  lia- 
bility of  getting  the  hands  caught  was  no  greater  than  if  the  paper 
was  being  pushed  in  by  hand.  There  was  no  evidence  that  the 
paper  going  in  of  itself  had  ever  caused  an  injury  to  any  on^.  If 
there  was  danger  of  injury  from  this  cause  it  was  unknown  to 
every  one  employed  about  the  machine ;  unknown  to  the  defendant, 
and,  therefore,  the  injury  to  the  plaintiff  was  the  result  of  an  acci- 
dent which  could  not  have  been  foreseen. 

In  Rickey  v.  Taaffe  (105  N.  Y.  26)  the  plaintiff,  a  young  girl 
about  fourteen  years  and  seven  months  old,  was  employed  by  defend- 
ant in  his  laundry  to  feed  collars  to  an  ironing  machine.  She  was 
instructed  how  to  do  the  work,  but  was  not  instructed  as  to  the 
danger  of  the  employment.  She  worked  the  machine  safely,  how- 
ever, for  six  wjeeks,  during  which  she  became  acquainted  with  and 
fully  appreciated  the  danger  to  be  apprehended  from  allowing  her 
hand  to  be  cauglit  between  the  rollers  of  the  machine,  which  was  of 
a  kind  ordinarily  used.  There  were  several  of  the  kind  in  use  in 
the  laundry,  and  no  operator  or  feeder  had  ever  been  caught.  After 
one  end  of  the  collar  had  passed  through  the  rollers,  in  endeavoring 
to  straighten  out  the  other  end,  which  lapped  over,  one  of  the  plain- 
tiff's fingers  was  caught  in  the  button  hole  and,  being  unable  to 
extricate  it  in  time,  her  hand  was  drawn  between  the  rollers  and 
badly  crushed  and  burned.  In  an  action  to  recover  damages  it  was 
held  that  the  defendant  was  not  liable,  conceding  that  there  was  a 
neglect  of  duty  on  the  part  of  the  defendant  in  not  advising  plain- 
tiff of  the  dangers  to  be  apprehended ;  the  injury  did  not  occur 
on  account  of  any  act  done  or  omitted  on  her  part  because  of  want 
of  knowledge  or  appreciation  of  the  dangers,  but  was  the  result  of 
an  accident  which  could  not  have  been  foreseen  and  for  which 
no  one  was  at  fault. 

Within  the  principles  of  that  case,  as  well  as  the  rules  generally 
applicable  to  the  case  here,  the  motion  for  a  nonsuit  should  have 
been  granted. 

The  judgment  should  be  reversed. 

Judgment  and  order  affirmed,  with  oosto,  ' 
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Watercourse  —  duty  to  keep  artificial  ditch  unobstructed  —  owner  liable 
for  want  of  reasonable  care --charge. 

A  railroad  company,  which  has  built  a  ditch  to  collect  waters  coming  upon  Its 
land  from  the  premises  of  adjoining  landowners  and  has  built  a  culvert  to 
conduct  said  waters  under  the  railroad  embankment,  is  bound  to  use  reason- 
able and  ordinary  care  to  k  >ep  such  ditch  and  culvert  unobstructed,  and  is 
liable  if  accumulated  waters  s;.'t  back  upon  adjacent  lands  causing  damage. 

It  makes  no  difference  that  the  water  is  collected  in  an  artificial  channel  or  that 
the  water  came  from  the  lands  of  persons  other  than  the  plaintiff.  A  land- 
owner may  not  collect  water  into  an  artificial  channel  upon  his  lands  and  dis- 
cbarge it  upon  the  lands  of  another  in  such  volume  or  quantity  in  excess  of  the 
natural  drainage  as  to  cause  injury. 

Charge  as  to  liability  of  defendant  approved. 

Appeal  by  the  defendant,  The  New  York  Central  and  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  oflSce  of  the  clerk  of  the 
county  of  Onondaga  on  the  26th  day  of  January,  1905,  upon  the 
verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  4th  day  of  February,  1905,  denying  the*  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

The-  action  was  brought  to  recover  damages  sustained  by  plaintiff 
for  injuries  to  his  crops  and  lands  by  water  setting  back  upon  them 
through  the  failure  of  the  defendant  to  keep  open  a  ditch  main- 
tained upon  its  lands  into  which  the  waters  from  its  lands  and  other 
lands  were  drained  and  collected. 

Ze  Hoy  B.  WiUiamSj  for  the  appellant. 

S.  Gay  Daley ^  for  the  respondent. 

Erusb,  J. : 

The  plaintiff  owns  four  acres  of  land  which  lie  between  the 
defendant's  railroad,  known  as  the  Chenango  Valley  railroad,  and 
the  Erie  canal,  about  three  miles  east  of  Syracuse,  the  canal  being 
App.  Div.— Vol.  CXI.        47 
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on  the  soQth  and  the  railroad  on  the  north  side.  The  canal  and 
railroad  run  east  and  west,  substantially  parallel  with  each  other. 
The  natural  slope  of  the  land  is  east  and  north  toward  the  railroad. 
For  many  years  a  ditch  has  existed  on  the  defendant's  right  of  way 
on  th^  south  side  thereof,  into  which  the  waters  from  the  railroad 
lands,  as  well  as  from  other  lands  lying  south  of  the  ditch,  have 
drained,  including  the  plaintiff's  lands  and  others  lying  to  the  west 
of  his  lands.  Upon  the  plaintiff's  lands  were  four  ditches  extending 
from  the  towpath  of  the  canal  to  the  railroad  ditch.  On  these  lands 
to  the  west  were  ditches  which  drained  into  the  railroad  ditcL 
There  were  also  natural  springs  upon  these  lands  to  the  west,  as 
plaintiff  claims,  which  drained  into  this  railroad  ditch.  Before  the 
Chenango  Yalley  railroad  was  built  these  waters  ran  north  to  the 
main  tracks  of  the  New  York  Central,  which  are  north  of  the  Clie- 
nango  yalley  tracks.  The  evident  purpose  of  this  railroad  ditch 
was  to  take  care  of  the  waters  which  would  naturally  come  upon 
the  railroad  lands,  and  that  included  these  waters  which  drain  and 
flow  toward  the  railroad  from  the  south.  The  water  in  this  railroad 
ditch  had  an  unobstructed  flow  east  nntil  about  eighteen  years  ago 
a  branch  railroad  or  switch  was  built,  which  connected  with  the 
main  line  about  a  third  of  a  mile  east  of  plaintiff's  four  acres  and 
extended  in  a  southwesterly  direction,  intersecting  this  ditch.  A 
culvert  was  built  there  for  the  water,  but  it  is  contended  by  the 
plaintiff  that  it  was  too  small ;  that  the  material  was  decayed,  and 
the  defendant  negligently  permitted  it  to  become  filled  up,  and  00 
obstructed  the  flow  of  the  water  that  it  set  back  and  eventually  over- 
flowed the  plaintiff's  said  four  acres  and  other  lands  which  he  occa- 
pied  as  lessee,  lying  to  the  east  of  his  four  acres  and  west  of  the 
culvert,  destroying  his  crops  and  injuring  his  land,  which  was  low 
muck  soil  and  adapted  to  raising  garden  vegetables. 

At  the  close  of  the  evidence  the  defendant  moved  for  a  nonsnit 
on  the  ground  that  no  natural  watercourse  was  shown ;  that  there 
was  no  prescriptive  right  in  the  plaintiff  or  any  other  person  to 
drain  over  the  defendant's  land  ;  that  the  ditch  in  question  was  the 
defendant's  private  ditch  which  it  had  the  right  to  obstruct  or  alter 
as  it  saw  fit,  and  on  the  ground  generally  that  no  negligence  had 
boen  shown.    The  motion  was  denied  and  the  defendant  excepted. 

Upon  the  question  of  the  liability  of  the  defendant  the  trial 
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jndge  charged  the  jury  as  follows  :  **  The  sole  question  which  I  am 
going  to  sabmit  to  you  in  this  case  as  bearing  on  the  defendant's 
liability  is  whether  it  was  or  was  not  negligent  in  the  manner  in 
which  it  conducted  or  allowed  this  stream  .to  run  under  the  culvert 
beneath  the  tracks  of  the  Chenango  Yalley  railroad.  Whether  this 
water  running  in  this  railroad  ditch  was  a  natural  stream,  or  whether 
it  was  the  drainage  from  the  defendant's  land  and  from  the  land  of 
Finn,  whether  it  ran  naturally  past  the  plaintiff's  premises,  or 
whether  being  collected  above  by  tlie  defendant  it  was  brought  by 
it  past  the  plaintiff's  premises,  in  either  case  it  was  boUnd  to  nse 
reasonable  care  so  that  it  should  pass  beneath  these  tracks  of  the 
Chenango  Valley  road  without  doing  injury  to  the  plaintiff  or  to 
others.  In  either  event  the  defendant  had  no  right  voluntarily  to 
dam  the  stream  at  the  point  where  this  culvert  goes  beneath  the 
tracks  or  negligently  allow  it  to  be  dammed  at  tliat  point;  and 
if  it  did  so  dam  it,  voluntarily  or  negligently,  it  is  liable  for  the 
injury  which  the  water  so  dammed  back  did  to  the  property  of  the 
defendant's  neighbors. 

"  The  defendant  (and  I  wish  you  to  understand  this  clearly)  owed 
no  duty  whatever  vtdth  regard  to  any  water  which  miglit  have 
drained  off  of  Branson's  land.  As  to  that  water  it  had  done  all 
that  it  was  in  any  way  required  to  do  (perhaps  more  than  it  was 
reqoired  to  do)  when  it  permitted  it  to  run  into  its  ditch.  As  to 
that  water  it  owed  no  obligation  whatever  to  the  plaintiff.  It  is 
only  with  regard  to  this  other  water — this  natural  stream,  if  it  is 
a  natural  stream,  or  this  drainage,  if  it  is  drainage,  collected  from  a 
point  east  of  the  plaintiff's  premises  and  brought  down  or  allowed 
to  run  down  past  the  plaintiff's  premises,  that  the  defendant  owed 
any  duty  to  the  plaintiff,  and  what  that  duty  b  I  have  told  yon.  It 
is  to  use  reasonable  care  and  prudence  to  permit  that  water  to  pass 
beneath  the  Chenango  Yalley  road  in  its  old  course.  If  it  failed  to 
do  that  duty,  as  I  have  said  it  is  liable  for  tlie  damages  which  that 
failure  caused.  The  limit  of  its  duty  is  care,  or  at  least  the  plaintiff 
in  this  action  does  not  ask  that  any  other  rule  should  be  enforced. 
*  *  *  It  does  not  warrant  that  the  culvert  beneath  the  Chenango 
Valley  tracks  shall  at  all  times  and  in  all  events  be  free  and  unob- 
structed. It  simply  is  bound  by  the  law  to  use  diligence  in  that 
respect ;  to  use  that  care  and  prudence  which  an  ordinary  prudent 


Digitized  by 


Google 


740     Branson  v.  New  Yoi£k  Centrai*  &  H.  B.  B.  R.  Co. 

Fourth  Department,  March,  1906.  [Vol.  111. 

man  nnder  the  like  circamstaDcee  wonid  have  used  in  view  of  all 
the  facts  known  to  the  parties,  in  view  of  all  the  surroundings,  in 
view  of  everything  else  which  has  been  proved  before  you  and  which 
would  enable  such  a  man  to  determine  what  care  he  owed  with 
regard  to  this  water.'^ 

At  the  dose  of  the  main  charge  the  defendant's  counsel  excepted 
to  the  statement  that  the  defendant  was  bound  to  use  diligence, 
claiming  that  it  was  only  bound  to  use  reasonable  and  ordinary  care 
such  as  any  property  owner  would  use  with  reference  to  maintain* 
ing  a  culvert  on  his  own  land,  which  the  court  charged  and  with* 
drew  the  statement  about  diligencCi  saying  that  the  defendant  was 
bound  to  use  ordinary  care. 

We  think  the  exception  to  the  denial  of  the  motion  for  a  non* 
suit  was  not  well  taken,  and  that  the  rule  laid  down  by  the  learned 
trial  justice  in  his  charge  for  determining  the  defendant's  liability 
was  as  favorable  to  the  defendant  as  the  circumstances  of  the .  case 
warrant. 

The  fact  that  this  water  reached  this  culvert  through  an  artificial 
channel  instead  of  a  natural  watercourse,  does  not  absolve  the  defend- 
ant from  liability,  neither  does  the  fact  that  the  water,  or  some  of 
it,  came  from  the  lands  of  others.  (  Wiekh(kn  v.  Lehigh  Valley 
B.  JS.  Co.f  85  App.  Div.  182.)  As  has  been  stated,  the  object  of 
this  ditch  was  to  collect  the  waters  coming  upon  these  railroad 
lands,  and  having  done  so  the  defendant  could  not  intentionally  or 
by  permitting  its  flow  to  become  obstructed  through  its  inattention 
and  want  of  care,  cause  this  unnatural  and  unusual  accumulation  of 
water  to  be  cast  or  set  back  upon  the  plaintifi's  lands  without  sub- 
jecting itself  to  liability  for  the  damages  thus  done  him. 

The  general  rule  ib,  that  an  owner  may  not  collect  water  into  a 
ditch  or  artificial  channel  upon,  his  lands  and  discharge  it  upon  the  ' 
lands  of  another  in  such  volume  or  quantity  in  excess  of  the  natural 
drainage  as  to  injure  him.  {MitcheU  v.  iT.  y.,  Z.  K  dk  W.  JS.  It. 
Co.y  36  Hun,  177 ;  Noonan  v.  City  of  Albany,  79  N.  Y.  470 ;  Mairs 
V.  ManhaUo/Th  Real  Estate  Association^  89  id.  498,  505 ;  Wickham 
V,  Lehigh  Valley  R.  R.  Co.^  supra.) 

We  think  that  none  of  the  refusals  to  charge  as  requested  by  the 
defendant  presents  reversible  error.  As  regards  the  refusal  to 
charge  that  the  plaintiff  had  no  right  to  drain  into  the  defendant's 
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ditch,  the  jnry  were  expressly  charged  that  defendant  owed  no  dntj 
to  plaintiff  in  respect  to  such  water,  and  besides  it  cannot  be  said 
from  the  evidence  as  a  matter  of  law  that  he  had  no  such  right. 
The  proof  tends  to  show  that  he,  as  well  as  the  owners  above  him, 
liftd  at  least  a  license  to  do  so,  and  a  similar  request  as  to  these 
owners  was  likewise  properly  refused,  -as  well  as  those  respecting 
the  duty  of  such  owners  to  keep  open  this  ditch.  We  think,  under 
the  circumstances  of  this  case  which  the  jury  were  warranted  in 
finding  from  the  evidence,  that  duty  rested  upon  the  defendant  as 
between  it  and  the  plaintiff. 

The  judgment  and  order  appealed  from  should  be  afibmed,  with 
costs. 

All  concurred. 

Judgment  and  order  affirmed^  with  costs. 


The  People  of  the  State  of  New  York  ex  rel.  William  H. 
MioHALEs,  Respondent,  v.  John  F.  Abearn,  as  President  of  the 
Borough  of  Manhattan,  in  the  City  of  New  York,  Appellant. 

First  DepartmeDt,  March  9,  1906. 

Xunicipal  corporaiion  —  mandamus  to  compel  reinstatement  of  superin- 
tendent of  sewers  of  borough  of  Manhattan — said  office  not  created  hj 
charter  or  under  power  conferred  thereby  —  demurrer  to  alternative 
writ  sustained  —  present  incumbent  of  Office  not  necessary  party. 

The  only  beads  of  bureaus  in  the  city  of  New  York  entitled  to  immunity  from 
removal  "  until  he  has  been  allowed  an  opportunity  of  making  an  explanation/' 
under  the  provisions  of  section  1548  of  the  charter  of  Qreater  New  York,  are 
the  heads  of  bureaus  specifically  created  by  the  charter,  or  created  under  power 
conferred  by  it. 

Benoe,  when  the  alternative  writ  of  mandamus  whereby  the  relator,  the  super- 
intendent of  sewers  in  the  bureau  of  sewers  in  the  office  of  the  president  of  the 
borough  of  Manhattan,  seeks  reinstatement  on  the  ground  that  he  was  dis- 
missed without  a  hearing,  fails  to  allege  that  he  was  at  the  head  of  a  bureau 
created  by  the  charter,  or  by  an  official  given  authority  by  the  charter  to  create 
bureaus,  it  is  subject  topftemurrer,  as  failing  to  state  facts  sufficient  to  show  % 
Sig^  to  a  peremptory  writ. 
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There  is  no  bureau  of  sewers  established  by  the  cliarter  or  power  given  which 
authorizes  the  president  of  the  borough  of  Manhattan  to  create  a  bureau 
of  sewers  in  his  department. 

Legislation  affecting  the  department  of  sewers  In  the  city  of  New  York 
considered. 

The  present  incumbent  of  said  office,  though  a  proper  party  to  a  writ  of  man- 
damus to  compel  the  reinstatement  of  one  removed,  is  not  a  necessary  party. 

Pattebson  and  Laughlin,  JJ.,  dissented. 

Appeal  by  the  defendant,  John  F.  Ahearn,  as  president  of  the 
borough  of  Manhattan,  in  the  city  of  New  York,  from  an  interlocu- 
tory judgment  of  tlie  Supreme  Court  in  favor  of  the  relator,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the  19tb 
day  of  July,  1905,  upon  the  decision  of  the  court,  rendered  after  a 
trial  at  the  New  York  Special  Term,  overruling  the  defendant's 
demurrer  to  an  alternative  writ  of  mandamus. 

ITieodore  Connoly  and  William  B.  OroweU^  for  the  appellant. 

Tompkins  Mclhxmiej  for  the  respondent 

Ikgbaham,  J. : 

The  relator  presented  a  petition  to  the  Supreme  Court  alleging 
that  on  or  about  the  1st  day  of  January,  1902,  he  was  duly  appointed 
to  the  position  of  superintendent  of  sewers  for  the  borough  of 
Manhattan,  city  of  New  York,  by  the  then  president  of  the  said 
borough ;  that  he  thereupon  accepted  the  said  position  and  duly 
Qualified  and  has  duly  performed  the  duties  of  that  position  up  to 
the  4th  day  of  January,  1904 ;  that  on  the  4th  day  of  January, 
1904,  the  relator  was  ejected  from  the  said  position  by  persons 
claiming  to  act  under  the  authority  of  the  new  president  of  the 
bok'ongh  of  Manhattan  of  the  city  of  New  York,  the  defendant  in 
this  proceeding ;  that  in  the  office  of  the  president  of  the  borougk 
of  Manhattan  there  is  the  office  of  the  commissioner  of  public 
works  and  that  in  the  office  of  the  commissioner  of  public  works 
there'  were  and  had  been  at  all  times  in  the  petition  mentioned 
numerous  bureaus,  among  which  was  the  ^^ Bureau  of  Sewers;'' 
that  there  was  a  chief  of  said  bureau  of  sewers  who*  was  designated 
as  the  "  Superintendent  of  Sewers ; "  that  no  charges  had  ever  been 
preferred  against  the  relator,  nor  was  he  allowed  an  opportunity  of 
making  an  explanation  concerning  his  removal,  and  that  such  remoTal 
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was  contrary  to  the  Constitution  of  the  State  of  New  York  and  the 
Civil  Service  Law,  the  rules  made  thereunder  by  the  municipal 
civil  service  commission  and  the  provisions  of  the  charter  of  the 
city  of  New  York.  On  this  petition  an  alternative  writ  of  man- 
damus was  granted.  The  defendant  demurred  to  the  writ  upon  the 
grounds,  ^rst^  that  there  was  a  defect  of  parties,  and,  second^  that 
the  writ  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

I  do  not  think  that  the  present  incumbent  of  the  position 
appointed  to  fill  the  position  from  which  the  relator  was  removed 
is  a  necessary  party  to  this  proceeding  to  reinstate  the  relator. 
While  it  may  be  that  the  present  incumbent  could  be  made  a  party 
as  interested  in  the  result  of  this  proceeding,  his  presence  is  not  at 
all  essential  to  a  complete  determinatign  of  the  question  at  issue 
between  the  relator  and  the  defendant,  the  appointing  officer.  If 
the  relator's  removal  was  illegal,  the  final  order  reinstating  him 
would  be  a  command  to  the  appointing  officer;  but  the  relator 
could  obtain  no  relief  in  this  proceeding  against  the  person  who  has 
been  appointed  to  the  position  from  which  he  had  been  removed. 

A  case  in  which  a  veteran  applies  for  a  mandamus,  where  a  sum- 
mary proceeding  by  way  of  manc^amus  is  given  where  he  has  been 
denied  his  right  to  priority  of  appointment,  does  not  apply  to  a  case 
like  the  present ;  for  in  such  a  case  there  was  a  vacancy  to  which  an 
appointment  was  duly  made,  in  violation  of  the  right  of  a  veteran 
to  priority  to  appointment ;  and  in  determining  the  question  there 
is  involved  the  right  of  the  appointee  to  the  position  to  which  he 
had  been  appointed  —  and  in  such  a  proceeding  the  appointee  is 
entitled  to  be  heard.  But  in  this  case  the  relator  was  duly  appointed 
and  in  office.  If  his  removal  was  illegal,  he  has  never  been  deprived 
of  his  office,  and  this  application  is  to  enforce  his  right  to  continue 
in  the  office  from  which  he  was  illegally  removed.  The  person 
appointed  in  his  place,  if  he  was  illegally  removed,  has  no  right  to 
the  office  and  never  had  a  right  to  it.  If  the  relator's  contention  is 
correct,  he  still  holds  the  position  and  is  entitled  to  its  emoluments, 
and  this  proceeding  is  to  enforce  that  right.  With  the  validity  of 
the  appointment  of  the  person  who  has  taken  his  place,  he  has  no 
concern.  (See  People  ex  rel.  Corkhill  v.  McAdoo^  98  App.  Div. 
312.) 

The  second  question  is  as  to  whether  the  alternative  writ  states 
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facts  sufficient  to  entitle  the  plaintiff  to  a  peremptory  writ.  Tke 
relator  relies  upon  section  1543  of  the  charter  of  New  York  (Laws 
of  1901,  chap.  466),  which  is  as  follows :  "  The  heads  of  all  depart- 
ments and  all  borough  presidents  (except  as  otherwise  spedallj 
provided)  shall  have  power  to  appoint  and  remove  all  chiefs  ef 
bureaus  (except  the  chamberlain),  as  also  all  clerks,  officers, 
employes  and  subordinates  in  their  respective  departments,  except 
as  herein  otherwise  specially  provided,  without  reference  to  tke 
tenure  of  office  of  any  existing  appointee.  But  no  regular  clerk  or 
head  of  a  bureau,  or  person  holding  a  position  in  the  classified 
municipal  civil  service  subject  to  competitive  examination,  shall  be 
removed  until  he  has  been  allowed  an  opportunity  of  making  an 
explanation." 

The  relator's  right  to  reinstatement  must  depend  upon  his  h#ld- 
ing  the  position  of  the  head  of  a  bureau  within  this  section  of  the 
charter.  The  alternative  writ  alleges  that  on  or  about  the  1st  day 
of  January,  1902,  the  relator  was  duly  appointed  to  the  position  of 
superintendent  of  sewers  of  the  borough  of  Manhattan,  city  of  New 
York,  by  the  then  president  of  the  said  borough,  thereupon  accepted 
the  said  position  and  duly  qualified ;  that  ^^  in  the  office  of  the 
President  of  the  Borough  of  Manhattan  there  is  the  office  of  the 
Commissioner  of  Public  "Works,  and  that  in  the  office  of  the  Com- 
missioner of  Public  Works,  there  are,  and  have  been  at  all  the 
times  hereinafter  mentioned,  numerous  bureaus,  among  which  is  the 
*  Bureau  of  Sewers ; '  that  there  is  a  chief  of  said  *  Bureau  of  Sewers' 
and  said  chief  is  designated  as  the  *  Superintendent  of  Sewers;'" 
and  then  follows  a  statement  as  to  the  duty  of  the  relator  as  aach 
superintendent. 

This  provision  of  the  charter,  so  far  as  it  relates  to  the  head  of  a 
bureau,  was  included  in  the  charter  of  1873  (Laws  of  1873,  chap. 
335,  §  28),  in  the  Consolidation  Act  (Laws  of  1882,  chap.  410,  §  48) 
and  in  the  New  York  charter  of  1897  (Laws  of  1897,  chap.  378, 
§  1543)  in  substantially  the  same  form  as  in  the  present  charter. 
By  each  of  those  charters  certain  bureaus  were  expressly  created. 
Under  the  charter  of  1873  (Laws  of  1873,  chap.  335,  §  28)  no  regu- 
lar clerk  or  head  of  a  bureau  could  be  removed  '^  until  he  has  been 
informed  of  the  cause  of  the  proposed  removal,  and  has  been  allowed 
an  opportunity  of  making  an  explanation,"  and  it  was  held  by  the 
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Court  of  Appeals  in  the  case  of  People  ex  rel,  Emerick  v.  Board  oj^ 
Fire  Comrs.  of  N.  Y.  (86  N.  Y.  149)  that  this  provision  related 
ohIj  to  the  heads  of  those  bureaus  established  by  the  charter,  and 
not  to  bureaus  established  by  the  departments  without  legislative 
authority  merely  for  administrative  purposes,  and  this  principle  was 
reaflSrraed  in  the  case  of  People  ex  rel,  Cuming  v.  Koch  (2  N.  T.  St. 
Repr.  110 ;  affd.  without  opinion,  103  K  Y.  650).  In  the  present 
charter  (Laws  of  1901,  chap.  466)  we  find  that  there  are  created 
separate  bureaus  in  several  departments.  Thus  there  are  ^ve  bureaus 
in  the  finance  department  (§  151) ;  three  in  the  law  department 
(§§  258,  259,  260) ;  three  in  the  fire  department  (§  727) ;  two  in  the 
health  department  (§  1179) ;  three  in  the  tenement  house  depart- 
ment (§  1328),  and  the  bureau  of  buildings  in  the'ofiice  of  each 
borough  president^§  405).  Except,  however,  in  relation  to  the  law 
department  (§  258)  and  the  tenement  house  department  (§  1328), 
there  is  no  authority  in  the  charter  granting  power  to  the  heads  of 
departments  to  create  additional  bureaus,  and  if  the  rule  adopted  in 
the  cases  above  cited  is  to  be  applied,  and  the  provisioli  of  section 
1543  of  the  charter  held  to  apply  only  to  the  bureaus  specifically 
created  by  the  charter,  or  created  under  the  power  conferred  by  it, 
it  would  appear  that  the  relator  is  not  the  head  of  a  bureau  and 
is  not  protected  from  removal.  By  section  96  of  the  charter  of 
1897  (Laws  of  1897,  chap.  378)  a  department  of  sewers  was  created, 
the  head  of  which  was  called  the  "  Commissioner  of  Sewers,"  who 
was  to  be  appointed  by  the  mayor.  (§  555.)  He  was  given  cogni- 
zance and  control  of  all  subjects  relating  to  the  public  sewers  and 
drainage  of  the  city.  (§  556.)  No  bureaus,  however,  were  created 
in  his  department,  but  authority  was  given  to  him  to  create  bureaus 
therein.  (§  458.)  By  section  389  of  the  charter  of  1901  all  powers 
theretofore  vested  in  the  commissioner  of  sewers  were  vested  in  the 
city  of  New  York,  "and  as  matter  of  administration  devolved  upon 
the  president  of  the  borough  within  which  is  situated  the  territory 
to  which  or  to  the  official  Tepresentatives  of  which  said  powers  and 
duties  heretofore  appertained,  to  be  by  him  executed  in  accordance 
with  the  provisions,  directions  and  limitations  of  this  act,"  and  by 
section  390  of  said  charter  the  commissioner  of  sewers,  as  consti- 
tuted by  the  charter  of  1897,  was  required  to  turn  over  and  deliver 
to  the  several  borough  presidents  of  the  various  boroughs  ineluded 
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within  the  city  of  New  York,  so  far  as  the  same  should  apply  to 
the  borough  of  which  each  was  president,  all  maps,  plans,  etc., 
relating  to  sewers.  By  section  383  of  the  charter  the  president  of 
a  borough  was  authorized  to  appoint  and  at  pleasure  remove  a  com- 
missioner of  public  works  for  his  borough,  who  may  discharge  all 
of  the  administrative  powers  of  the  president  of  the  borough  relat- 
ing to  streets,  sewers,  public  buildings  and  supplies  conferred  upon 
him  by  the  act.  He  was  given  power  to  appoint  a  secretary  and 
such  assistants,  clerks  and  subordinates  as  he  might  deem  necessary, 
if  provision  is  made  therefor  by  the  board  of  estimate  and  appor- 
tionment and  the  board  of  aldermen ;  and  such  secretary,  assistants, 
clerks  and  subordinates  were  to  hold  office  at  the  pleasure  of  the 
president,  subject  to  the  provisions  of  the  civil  service  laws.  He 
was  then  given  cognizance  and  control  of  all  subjects  relating  to  the 
public  sewers  and  drainage  of  his  borough.  His  power  to  appoint 
and  remove  all  of  his  subordinates  is  unlimited,  except  so  far  as  he 
should  bo  restrained  by  the  civil  service  laws.  There  is  estab- 
lished a  bureau  of  buildings  in  the  office  of  each  borough  president 
(§  406),  the  president  of  the  borough  being  authorized  to  appoint  a 
superintendent  of  buildings  for  the  borough,  and  the  bureau  of 
buildings  is  the  only  bureau  authorized  by  the  charter  in  the  office 
of  the  borough  president.  There  is  no  bureau  of  sewers  thus  estab- 
lished by  the  charter,  and  no  authority  that  I  can  find  which  author- 
izes the  president  of  the  borough  to  constitute  a  bureau  of  sewers 
in  his  department.  The  powers  vested  in  the  commissioner  of 
sewers  under  the  charter  of  1897  were  vested  in  the  city  of  New 
York.  (§  389).  Thenceforth  whatever  power  existed  in  the  com- 
missioner of  sewers  under  the  charter  of  1897  to  create  separate 
bureaus  was  thus  vested  in  the  city,  and  if  it  was  sought  to  exercise 
powers  establishing  a  bureau  it  would  have  to  be  done  by  the  legisla- 
tive body  of  the  city  (the  board  of  aldermen).  The  alternative  writ 
of  mandamus  does  not  allege  that  there  has  ever  been  created  in  tlie 
office  of  borough  president,  either  by  the  board  of  aldermen,  or  by 
any  other  lawful  authority,  a  bureau  of  sewers.  The  alternative 
writ  alleges  that  in  the  office  of  the  president  of  the  borough  of 
Manhattan  there  is  the  office  of  the  commissioner  of  public  works, 
and  that  in  the  office  of  the  commissioner  of  public  works  tliere  are 
and  have  been  at  all  times  thereinafter  mentioned  numerous  bureansi 
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among  which  is  the  bureau  of  sewers,  and  that  there  is  a  chief  of 
said  bureau  of  sewers,  and  that  said  chief  is  designated  as  superin- 
tendent of  sewers,  and  this  allegation  is  admitted  by  the  demurrer. 
I  do  not  think  this  allegation  is  sufficient  to  sustain  this  proceeding, 
because  the  provision  of  section  1543  of  the  charter  upon  which 
the  relator  relies  only  applies  to  the  heads  of  bureaus  specifically 
created  by  the  charter,  or  under  its  authority,  and  to  entitle  the 
relator  to  the  protection  of  this  provision  it  is  necessary  that  he 
should  allege  that  he  was  at  the  head  of  a  bureau  created  by  the 
charter,  or  by  an  official  who  was  given  by  the  charter  authority  to 
create  bureaus.  The  fact  that  there  was  in  the  office  of  the  commit 
sioner  of  public  works  bureaus,  of  which  one  was  the  bureau  of 
sewers,  unless  such  bureau  was  actually  created  by  the  charter,  or 
by  an  officer  authorized  by  the  charter  to  create  bureaus,  would  not 
be  sufficient  to  protect  the  person  at  the  head  of  such  bureau. 
{People  exrd.  Emerick  v.  Board  of  Fire  Comra,  ofN.  y.,  86  N.  Y. 
149.)  To  entitle  the  relator  to  this  relief,  I  think  the  alternative 
writ  must  allege  that  the  bureau  of  which  he  claimed  to  be  a  mem- 
ber was  one  established  by  the  charter.  There  is  no  allegation  that 
this  bureau  was  established  by  municipal  authority,  or  that  it  was 
established  by  the  president  of  the  borough,  or  the  commissioner  of 
public  works.  He  simply  alleges  that  there  existed  in  the  office 
bureaus.  That  is  not  an  cjlegation  that  bureaus  had  been  estab- 
lished under  the  provisions  of  the  charter  to  which  tlie  section  of 
the  charter  upon  which  he  relies  applied. 

I  think  the  judgment  appealed  from  should  be  reversed  and  the 
demurrer  sustained,  with  fifty  dollars  costs  and  disbursements. 

O'Beien,   p.  J.,  and   Claiike,  J.,   concurred ;   Pattebson  and 
Lauohuk,  JJ.,  dissented. 

Judgment  reversed  and  demurrer  sustained,  with  fifty  dollars 
costs  and  disbursements.     Order  filed. 
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BooHBSTBR  Dry  GoodcI  Company,  Plaintiff^  v.  Louibb  K.  Fast, 

Defendant 

Fourth  Department,  Haich  7, 1900. 

Ckmtract  —  contract  of  tranif error  of  stock  tliat  corporate  debts  will  be 
collected —eudi  contract  not  for  benefit  of  corporation  —  when  no 
action  by  corporation  Uee  thereon  —  proof  of  anignment  of  rights  of 
purchaser  not  admissible  unless  alleged  in  complaint. 

When  the  owner  of  corporate  stock  upon  transferring  to  a  third  Tpenon  a  suffi- 
cient number  of  shares  to  give  a  controlling  interest,  guamntees  that  the 
accounts  recelyable  by  the  corporation  will  be  collected  and  that  certain  claims 
will  not  be  made  against  the  corporation,  and  agrees  to  pay  to  tiie  corporation 
or  to  the  transferee  of  the  stock  the  amount  of  any  accounts  not  collected, 
etc.,  or  deduct  the  value  thereof  from  the  price  set  upon  the  balance  of  the 
stock  which  the  transferee  has  an  option  to  purchase,  such  promise  is  penooal 
to  the  transferee  and  for  his  benefit.  It  is  not  made  for  the  benefit  of  the 
corporation,  which,  therefore,  is  not  entitled  to  enforce  the  promise. 

The  only  standing  which  such  corporation  can  have  in  order  to  enforce  such 
promise  would  be  as  assignee  of  the  rights  of  the  promisee,  and  when  no  such 
assignment  is  alleged  and  no  amendment  setting  out  such  assignment  is  asked* 
a  noqsuit  Is  proper. 

Evidence  of  said  assignment  is  not  admissible  unless  alleged  in  the  complaint. 

Doctrine  of  Latorenee  v.  Fbx  discussed  and  limited. 

Motion  by  the  plaintiflf,  the  Kochester  Dry  Ooods  Company,  far 
a  new  trial  upon  a  case  containing  exceptions,  ordered  to  be  heard 
at  the  Appellate  Division  in  the  first  instance  npon  a  nonsuit 
granted  at  the  Monroe  Tri^l  Term. 

The  action  was  tried  in  May,  1905,  at  the  Trial  Term  of  the 
Supreme  Court  held  in  the  county  of  Monroe,  and  at  the  close  of 
the  plaintifiPs  evidence  a  nonsuit  was  directed,  to  which  the  plaintiff 
excepted  and  presents  the  <)nly  serious  question  for  determination 
upon  this  review. 

Henrj  Achit  BvU^  for  the  plaintiflf. 

Oeorge  A.  Ca/mahomy  for  the  defendant 

Kbuse,  J. : 

The  plaintiff  is  a  domestic  corporation  whose  capital  stock  oon- 
sists  of  400  shares  of  the  nominal  or  par  value  of  $100  each.    In  Feb- 
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mary,  1903,  it  was  engaged  in  the  mercantile  bnsiness  in  the  city  of 
Bocbester.  The  defendant  owndla  controlling  interest  in  the  cor- 
pDration  at  that  time,  and  entered  into  an  agreement  with  one  John 
IT.  Fraley,  by  which  she  sold  him  sufficient  of  her  shares  of  stock 
to  give  the  control  to  Fraley. 

The  first  contract  was  made  between  the  defendant  eind  Fraley 
February  9,  1903,  and  is  preliminary  to  the  succeeding  one  made 
February  14, 1903.  The  name  of  the  plaintiff  at  that  time  was  the 
Fahy-Schantz  Dry  Goods  Company,  and  later  it  was  changed  to  the 
Rochester  Dry  Goods  Company.  The  contracts  refer  to  the  plain- 
ti£E  by  its  former  name.  It  is  evident  from  these  two  contracts 
that  Fraley  regarded  it  important  to  know  the  amount  of  the 
accounts  receivable  by  the  plaintiff,  as  well  as  the  extent  of  its 
liabilities,  as  bearing  upon  the  value  of  the  shares  of  the  capital 
stock  he  was  about  to  acquire  from  the  defendant,  so  that  in  the 
a;:rreement  of  February  14,  1903,  which  was  a  final  consumma- 
tion of  the  negotiations  between  the  defendant  and  Fraley,  the 
following  provision  was  embodied :  "  The  said  Louise  K.  Fahy 
does  hereby  guarantee  that  the  accounts  receivable  of  the  Fahy- 
Schantz  Dry  Goods  Company  will  be  paid  to  the  amount  of  twenty- 
five  thousand  seven  hundred  forty  dollars  and  fifty-seven  cents 
($25,740.57)  on  or  before  March  1st,  1904,  and  does  hereby  further 
guarantee  to  the  said  John  U.  Fraley  that  a  certain  indebtedness  of 
the  Fahy-Schantz  Dry  Goods  Company  said  to  be  outstanding  on 
account  of  contracts  and  obligations  entered  into  by  said  company 
relating  to  repairs  and  improvements  on  certain  premises  in  the  city 
of  Buffalo  formerly  occupied  by  the  Knowles  &  Gardner  Company, 
and  said  to  amount  to  between  five  and  six  thousand  dollars,  if  the 
same  are  legal  and  enforceable  obligations  or  shall  be  charged  in  any 
way  on  the  Fahy-Schantz  Dry  Goods  Company,  then  she,  the  said 
Louise  K.  Fahy,  will  pay  the  amount  thereof  to  the  said  Fahy- 
Schantz  Dry  Goods  Company  or  to  the  said  John  U.  Fraley,  and  as 
a  security  of  the  performance  of  this  obligation,  the  said  Louise 
K.  Fahy  does  hereby  agree  to  pledge  her  remaining  capital  stock  in 
said  Fahy-Schantz  Dry  Goods*  Company,  or  to  deduct  the  amount 
of  the  said  accounts  receivable  which  shall  prove  to  be  bad  or 
unoollectiUe  on  or  before  March  Ist,  1904,  and  the  amount  of  said 
SjiowleB  &  Ghirdner  claim,  if  any,  from  the  value  which  shall  be 
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placed  npon  ber  lOmaining  shares  of  capital  stock  in  the  Fabj- 
Schantz  Dry  Goods  Company  under  the  appraisal  tliereof,  and 
covered  by  the  option  to  purchase  the  same  under  said  agreement 
of  February  9th,  1903." 

There  are  other  provisions  in  these  contracts  relating  to  the  man- 
agement and  carrying  on  of  the  business,  includiog  the  execution 
and  delivery  of  a  lease  of  the  premises  then  occupied  by  the  com- 
pany. It  was  admitted  on  the  trial  that  the  accounts  receivable 
remaining  unpaid  amounted  to  the  sum  of  $8,938.86,  and  that  there 
had  been  paid  by  the  plaintiff  on  the  Enowles  &  Gardner  obligar 
tions  the  sum  of  $4,843.27,  of  which  the  defendant  paid  on  March  2, 
1903,  the  sum  of  $2,000,  and  this  action  was  brought  by  the  plain- 
tiff to  recover  the  amount  unpaid  on  the  accounts  receivable  and 
the  balance  unpaid  on  the  Enowles  &  Gardner  obligation,  it  being 
contended  by  the  plaintiff  that  it  was  entitled  to  recover  under  the 
provisions  contained  in  this  contract  of  February  14,  1903,  al)ove 
referred  to,  and  that  the  promise  therein  contained  relating  to  these 
two  claims  inured  directly  to  its  benefit,  and  that  an  action  was 
maintainable  thereon  by  it  without  any  assignment  thereof  or  the 
right  thereunder  from  Fraley  to  it,  although  the  plaintiff  claimed 
npon  the  trial  that  it  also  had  an  assignment  from  Fraley  of  his 
right  and  claim  thereunder,  and  offered  to  make  proof  thereof, 
which  was  excluded.  The  trial  court  excluded  the  proof  upon  the 
ground  that  the  assignment  had  not  been  pleaded  and  the  action 
was  not  brought  upon  any  such  theory,  but  suggested  an  amend- 
ment to  the  pleadings,  which  suggestion  was  not  taken  by  the  plain- 
tiff, and  its  counsel  stated  that  he  did  not  care  to  take  chances  on 
any  further  amendment  of  the  pleadings,  but  asked  to  introduce 
the  evidence  npon  the  pleadings  as  they  then  stood,  stating  further 
that  the  plaintiff  was  not  suing  on  the  assignment,  but  in  its  own 
right,  and  the  assignment  was  in  confirmation  of  that.  Thereupon 
a  motion  for  a  nonsuit  was  made,  which  was  granted,  plaintiff 
excepting  thereto,  as  well  as  to  the  refusal  to  admit  the  assignment 
in  evidence.  The  exceptions  were  ordered  to  be  heard  here  in  the 
first  instance,  and  the  plaintiff  now  asks  that  these  exceptions  be 
sustained  and  that  a  new  trial  be  ordered. 

We  think  that  the  learned  trial  court  correctly  disposed  of  this 
CAse.    As  regards  the  exception  to  the  refusal  to  admit  the  assign- 
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ment  from  Fraley,  it  is  suflBcient  to  say  that  the  complaint  is  not 
based  upon  an  assigned  caase  of  action,  and  the  plaintiS  does  not 
seek  now  to  recover  npon  any  such  theory,  and  that  leads  us  directly 
to  the  only  question  which  requires  serious  consideration 

Taking  the  most  favorable  view  of  the  case  in  all  of  its  aspects, 
and  giving  the  most  favorable  inferences  to  the  plaintiff  permissible 
from  the  evidence  in  this  case,  as  we  are  required  to  do  upon  this 
review,  the  plaintiff  having  been  nonsuited  at  the  trial,  we  are 
unable  to  see  any  ground  upon  which  this  action  can  be  successfully 
maintcdned. 

The  plaintiff  contends  that  the  promise  contained  in  this  pro- 
vision of  the  contract  was  made  for  the  benefit  of  the  plaintiff ; 
that  although  it  was  not  nominally  a  party  to  the  contract  between 
the  defendant  and  Fraley  in  the  first  instance,  yet  when  it  ratified 
and  adopted  the  contract,  which  it  claims  to  have  done,  it  acquired 
a  complete  and  irrevocable  right  therein,  enabling  it  to  maintain  in 
its  own  name  and  right  an  action  upon  this  promise. 

The  plaintiff  invokes  the  doctrine  of  Lawrence  v.  Fox  (20  N".  Y. 
268)  to  uphold  its  claim  and  further  contends  that,  irrespective  of 
the  rule  laid  down  in  that  case,  this  action  is  maintainable,  seeking 
to  bring  itself  within  that  class  of  cases  where  one  person  contracts 
with  another,  assuming  to  act  for  a  third  person  but  without  author- 
ity^ permitting  the  latter  to  ratify  and  adopt  such  contracts,  as  in 
the  case  of  contracts  made  by  promoters  in  contemplation  and  on 
behalf  of  corporations  to  be  formed ;  in  such  cases  it  has  been  held 
the  cprporation  when  organized  may  adopt  the  contract  and  subject 
itself  to  liability  thereunder.  {Mesmger  v.  Ifesinger  Bicycle  Saddle 
Co,,  U  App.  Div.  26.) 

The  difficulty  with  this  position  is,  that  Fraley  did  not  act,  nor 
did  he  assume  to  act,  for  the  plaintiff.  He  acted  for  himself  and 
the  contracts  were  made  for  his  own  benefit.  There  was  no  obliga- 
tion attempted  to  be  imposed  upon  the  plaintiff,  and  it  never 
assumed  any.  This  contract  was  not  made  for  the  benefit  of  the 
plaintiff,  as  I  view  it ;  this  guaranty  and  these  promises  were  made 
for  the  benefit  of  Fraley.  He  was*  interested  in  the  value  of  the 
shares  of  stock  which  he  was  acquiring,  not  the  plaintiff ;  the  plain- 
tiff was  not  interested  in  any  way  in  the  transaction.  It  is  true 
that  the  payment  by  the  defendant  to  the  plaintiff  of  these  moneys 
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would,  to  that  extent,  have  increased  its  assets,  bat  the  only  pur- 
pose of  this  was  to  make  the  stock  as  .valuable  as  the  defendant 
claimed  it  to  be,  and  to  indemnify  and  make  whole  Fraley  for  any 
loss.  Can  it  be  contended  that  differences,  arising  out  of  this  con 
tract  between  Fraley  and  the  defendant,  could  not  have  been 
adjusted  by  them  without  the  intervention  of  the  plaiutifi,  or  tliat 
this  contract  could  not  have  been  changed  or  modified  by  Fraley 
and  the  defendant,  or  that  Fraley  could  not  have  released  and  dia- 
charged  the  defendant  from  any  claims  thereunder?  And  yet  if 
plaintiff  is  right,  this  could  not  have  been  done. 

It  is,  however,  contended  with  great  earnestness  that  tlie  doctrine 
of  Zmorence  v.  I^ox  applies  to  this  case.  It  is  needless  to  go  inta 
the  history  of  the  rule  of  that  case  or  discuss  the  many  cases  called 
to  our  attention  where  the  rule  has  been  applied  or  rejected. 
Broadly,  but  not  precisely  stated,  it  is  a  binding  promise  nxade  by 
one  to  another  for  the  benefit  of  a  third  person.  To  be  enforcible, 
however,  by  such  third  person  it  must  not  only  appear  that  the 
promise  shall  be  for  the  benefit  of  the  third  person,  but  its  direct 
object  must  have  been  to  benefit  him,  a  mere  incidental  benefit  is  not 
sufficient,  and  besides  he  must  have  some  legal  or  equitable  interest 
in  its  performance,  or  as  Mr.  Justice  Inobaham  states  in  Haefe^ 
lin  V.  McDonald  (96  App.  Div.  222) :  "  There  must  be  a  legal  or 
equitable  obligation  or  duty  on  the  part  of  the  promisee  to  the  third 
party  for  whose  benefit  the  promise  was  made.  That  it  would  be 
a  benefit  to  the  promisee  to  have  sucli  a  covenant  enforced,  or  tliat 
there  was  a.  moral  obligation  of  the  promisee  to  the  third  party  for 
whose  benefit  the  promise  was  made,  is  not  sufficient  to  allow  the 
third  party  to  maintain  an  action  to  enforce  the  promise."  To  the 
same  effect  is  Hurd  v.  Wing  (76  App.  Div.  606,  508). 

The  theory  of  the  cases  being,  as  is  said  in  American  and  English 
Encyclopaedia  of  Law  (7  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  107), 
that  such  an  obligation  so  connects  him  with  the  contract  as  to  be  a 
substitute  for  any  privity  with  the  promisor. 

The  rule  was  elaborately  amplified  and  .clearly  stated  in  Yr^^h 
inan  v.  Turner  (69  K.  Y.  280),  and  quoted  as  late  as  the  present 
year  in  the  Court  of  Appeals  {Pond  v.  New  JSocheUe  Water  Co., 
183  id.  330,  336),  and  I  cannot  forbear  quoting  it  here :  "  To  give 
a  third  party  who  may  derive  a  benefit  from  the  performance  of 
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the  promise,  an  action,  there  must  be,  Jtrat,  an  intent  by  the  prom- 
isee to  secure  some  benefit  to  the  third  party,  and,  second^  some 
privity  between  the  two,  the  promisee  and  the  party  to  be  benefited, 
and  some  obligation  or  duty  owing  from  the  former  to  the  latter 
which  would  give  him  a  legal  or  equitable  claim  to  the  benefit  of 
the  promise,  or  an  equivalent  from  him  personally.  It  is  true  there 
need  be  no  privity  between  the  promisor  and  the  party  claiming  the 
benefit  of  the  undertaking,  neither  is  it  necessary  that  the  latter 
should  be  privy  to  the  consideration  of  the  promise,  but  it  does  not 
follow  that  a  mere  volunteer  can  avail  himself  of  it.  A  legal  obli- 
gation or  duty  of  the  promisee  to  him  will  so  connect  him  with  the 
transaction  as  to  be  a  substitute  for  any  privity  with  the  promisor 
or  the  consideration  of  the  promise,  the  obligation  of  the  promisee 
furnishing  an  evidence  of  the  intent  of  the  latter  to  benefit  him, 
and  creating  a  privity  by  substitution  with  the  promisor.  A  mere 
stranger  cannot  intervene  and  claim  by  action  the  benefit  of  a  con- 
tract between  other  parties.  There  must  be  either  a  new  considera- 
tion or  some  prior  right  or  claim  against  one  of  the  contracting 
parties  by  which  he  has  a  legal  interest  in  the  performance  of  the 
agreement.'' 

The  Pond  case  and  the  case  of  Buchanan  v.  Tilden  (158  N.  Y. 
109)  are  good  examples  of  where  the  rule  has  been  applied,  while 
Emhler  v.  Hartford  S.  B.  Ins.  Co.  (Id.  431,  436)  and  Sullivan  v. 
Sullivan  (161  id.  554,  657)  are  fair  illustrations  of  where  the  rule  is 
inapplicable. 

This  case  is  entirely  barren  of  any  evidence  tending  to  prove  that 
there  was  any  obligation  resting  upon  Fraley  t6  the  plaintiff  at  the 
time  when  this  contract  was  made  between  Fraley  and  the  defend- 
ant, or  at  any  time  since.  Fraley  was  under  no  obligation  to  plain- 
tiff to  make  up  any  deficiency  in  the  assets  or  upon  this  claim  which 
appears  to  have  been  owing  by  the  plaintiff,  and  it  is  not  suggested 
on  behalf  of  the  plaintiff  that  there  w|i8  any  liability  or  claim  of 
any  kind  against  Fraley.  If  the  defendant  had  kept  his  promise 
and  paid  this  money  to  the  plaintiff,  as  he  had  a  right  to  do,  it 
would  not  have  released,  discharged  or  affected  any  claim  owing  by 
Fraley  to  the  plaintiff,  for,  so  far  as  the  evidence  discloses,  there 
was  none.  It  was  as  to  the  plaintiff  a  mere  naked  promise  without 
App.  Div.—  Vol.  CXI.        48 
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consideration  moving  from  it,  and  to  which  it  was  not  even  a  party. 
As  has  already  been  suggested,  the  only  purpose  of  this  promise  by 
the  defendant  to  Fraley  was  to  protect  Fraley  and  make  his  stock 
as  valuable  as  the  defendant  claimed  it  to  be.  Whatever  loss  or 
damage  has  resulted  from  a  breach  of  this  promise  the  plaintiff  may 
recover  against  the  defendant  if  it  has  succeeded  to  the  rights  of 
Fraley  under  this  assignment  or  otherwise,  but  I  am  persuaded  that 
independent  thereof  and  standing  upon  this  promise  alone,  without 
a  transfer  of  the  claim  of  Fraley  to  it,  the  plaintiff  is  not  entitled  to 
recover. 

The  plaintiff's  exceptions  must,  therefore,  be  overruled,  and  the 
motion  for  a  new  trial  denied,  and  judgment  directed  upon  the 
nonsuit,  with  costs. 

All  concurred. 

i 

Plaintiff's  exceptions  overruled,  motion  for  new  trial  denied,  and 
judgment  directed  for  the  defendant  on  the  nonsuit,  with  costs. 


In  the  Matter  of  the  Judicial   Settlement  of  the  Accounts  of 

Clinton  A.  Haskin,  as  Sole  Testamentary  Trustee  of  and  under 

the  Last  Will  and  Testament  of  Phbbb  M.  Fbbbis,  Deceased, 

Appellant. 

Ella  Quinlan,  Bespondent. 

Fourth  Department,  March  7»  1906. 

Testamentary  trustee —when  entitled  to  commissions, 

A  testamentary  trustee  is  entitled  to  commissions  when  he  has  executed  his 
trust,  although  he  has  for  some  years  paid  the  income  to  the  beneficiary  with- 
out deducting  his  commissions,  and  has  made  no  accounting  during  that 
period.    Such  failure  to  deduct  his  commissions  is  not  a  waiver  of  his  right 

thereto. 

Appeal  by  Clinton  A.  Haskin,  as  sole  testamentary  trustee  of 
and  under  the  last  will  and  testament  of  Phebe  M.  Ferris,  deceased, 
from  a  decree  of  the  Surrogate's  Court  of  the  county  of  Cayuga, 
entered  in  said  Surrogate's  Court  on  the  20th  day  of  October,  1905, 
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60  far  as  the  same  refused  commissions  to  the  trustee  upon  certain 
moneys  paid  to  Ellen  Qainlan,  a  beneficiary  under  the  will  of  whicii 
the  appellant  is  trustee. 

Albert  H.  Clark  and  Harry  T.  Dayton^  for  the  appellant. 
Frank  S.  Wright^  for  the  respondent. 

Kruse,  J. : 

By  the  will  of  Phebe  M.  Ferris  her  daughter,  Ella  Quinlan,  was 
left  the  use  of  $2,000  for  life.  The  income  was  directed  to  be  paid 
to  her  semi-annually,  and  the  principal  was  directed  to  be  paid 
eventually  to  the  four  children  of  the  testatrix's  son,  James  J. 
Ferris.  Clinton  A.  Haskin  was  the  executor  of  the  will  and  trustee 
of  the  fund.  In  April,  1906,  Haskin  was  discharged  as  executor 
after  settling  his  accounts,  and  he  distributed  the  moneys  in  his 
hands  in  accordance  with  the  decree,  retaining  in  his  hands  as  trustee, 
among  other  funds,  the  said  $2,000,  in  accordance  with  the  terms 
of  the  will. 

The  trustee  paid  regularly  to  Ella  Quinlan  the  income  from  May 
15,  1895,  to  May  15,  1904,  as  the  will  provided,  in  all  the  sum  of 
$1,140,  being  paid  at  the  rate  of  six  per  cent  per  annum  on  the 
$2,000.  No  annual  account  was  filed  by  the  trustee  in  the  Surro- 
gate's Court,  and  he  never  made  any  deductions  for  liis  commissions. 
He  testified  that  he  had  not  done  so  for  the  reason  that  he  did  not 
know  he  had  such  right,  but  supposed  that  would  be  done  when  a 
final  settlement  was  had  and  he  discharged  as  trustee.  The  surrogate 
refused  to  allow  him  commissions  on  the  $1,140  which  he  had  paid 
to  Ella  Quinlan,  although  he  still  had  in  his  hands  the  income  from 
May  15,  1904,  which  was  more  than  enough  to  pay  his  commissions 
on  the  $1,140,  amounting  to  $57,  upon  the  ground  that  by  paying 
the  income  to  her  without  deducting  and  retaining  his  commissions 
therefor  the  trustee  had  waived  payment  thereof. 

We  think,  under  the  circumstances  of  this  case,  the  trustee  should 
have  been  allowed  his  commissions  on  the  $1,140. 

While  it  is  now  claimed  that  the  trustee  not  only  waived  his  right 
to  these  commissions,  but  that  the  surrogate  was  justified  in  with- 
holding them  upon  the  ground  of  mismanagement,  the  evidence 
shows  that  whatever  loss  had  occurred  in  the  investment  of  this 
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fund  was  voluntarily  made  good  by  this  trustee,  aud  the  sarrogate 
expressly  refrained  from  making  a  determination  that  the  trnstee 
mismanaged  the  trust;  indeed,  there  is  no  claim  made  by  Ella 
Quinlan,  who  resisted  the  payment  of  the  commissions,  that  slie  has 
not  been  paid  the  income  as  the  will  directed,  and  the  snrrc^te 
found  that  she  had.  been  paid  regularly  aud  the  whole  of  it  on  semi- 
annual rests. 

The  cases  relied  upon  by  counsel  for  respondent  {Spencer  v. 
Spencer^  38  App.  Div.  403 ;  Matter  of  Haigkt^  61  id.  310 ;  Conger 
Y.  CangeTy  105  id.  590)  we  think  do  not  support  his  contention.  It 
is  not  sought  here  to  subject  the  primary  fund  to  the  payment  of 
these  commissions.  Ko  injustice  will  be  done  the  beneficiary  in 
allowing  the  trustee  the  commissions  he  has  fairly  earned  and,  as 
we  think,  is  justly  entitled  to  receive. 

The  decree  of  the  Surrogate's  Court,  so  far  as  it  refuses  to  allow 
commissions  to  the  trustee  on  the  $1,140  paid  by  him  to  the  bene- 
ficiary Ella  Quinlan,  should  be  reversed  and  said  decree  modified  so 
as  to  allow  the  same,  payable  out  of  any  moneys  in  the  hands  of 
said  trustee  received  by  him  as  income  from  said  principal  sum  of 
$2,000,  so  set  apart  for  the  use  of  said  Ella  Quinlan  for  life,  with 
costs  of  this  appeal  to  the  appellant  against  Ella  Quinlan,  the 
respondent. 

All  concurred. 

Decree  of  Surrogate's  Court,  in  so  far  as  it  refuses  to  allow  com- 
missions  to  the  trustee  on  the  $1,140  paid  by  him  to  the  beneficiary, 
Ella  Quinlan,  reversed,  and  said  decree  modified  so  as  to  allow  the 
same,  payable  oat  of  any  moneys  in  the  hands  of  said  trustee 
received  by  him  as  income  from  the  principal  sum  of  $2,000  set 
apart  for  the  use  of  said  Ella  Quinlan,  with  costs  of  this  appeal  to 
the  appellant  against  Ella  Quinlan,  the  respondent. 
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Thb  People  of  the  State  of  New  York  ex  rel.  Hbnet  C.  Keim, 
and  Others,  Relators,  v.  John  C.  Desmokd  and  Others,  Compos- 
ing the  Board  of  Assessors  of  the  City  of  Utica,  and  John  A. 
Cantwbll,  City  Clerk  of  tlie  Gty  of  Utica,  Respondents. 
Fourth.  Department,  March  7, 1906. 

Xunicipal  corporations  —  certiorari  to  review  aMessment  for  sewer  in 
city  of  TTtica— assessment  confirmed. 

The  mere  fact  that  a  municipal  assessment  for  a  sewer  is  made  at  a  uniform  rate 
according  to  the  frontage  of  the  premises  Cased  does  not  of  itself  show  that  the 
assessment  Is  erroneous,  as  it  may  correctly  represent  the  proportionate  benefit 
received. 

On  certiorari  to  review  an  assessment  so  made,  the  relator  does  not  establish  its 
invalidity  by  showing  that  his  lands,  which  were  elevated  above  the  other  side 
of  the  street,  had  previously  been  served  by  a  short  temporary  sewer  built  on 
his  side  of  the  street  only,  when  the  assesBOis*  return  shows  that  the  new  sewer 
was  designed  and  built  as  a  permanent  structure  to  serve  owners  on  both  sides 
of  the  street. 

Although  the  qpmmon  council  has  annulled  the  assessment  and  sent  it  back  to 
the  assessors  for  reassessment,  who  have  again  made  the  same  assessment,  the 
assessors  are  the  final  arbiters  as  to  the  extent  to  which  the  relator  was  bene- 
fited when  the  cHy  charter  makes  their  assessment  final  and  conclusive. 

McLemnak,  p.  J.,  and  Nash,  J.,  dissented,  with  opinion. 

Cektioraei  issued  out  of  the  Supreme  Court  and  attested  on  the 
6tli  day  of  June,  1905,  directed  to  John  C.  Desmond  and  others, 
composing  the  board  of  assessors  of  the  city  of  Utica,  and  another^ 
commanding  them  to  certify  and  return  to  the  office  of  the  clerk  of 
the  county  of  Oneida  all  and  singular  their  proceedings  had  in 
making  certain  local  assessments. 

W.  Z.  OoodieVy  for  the  relators. 

WiUiam  Tovmaendy  for  the  respondents. 

Kbusk,  J. : 

The  relators  seek  to  have  reviewed  by  certiorari  the  validity  of  a 
local  assessment  for  constructing  a  sewer  in  the  street  which  their 
lands  adjoin.  The  primary  question  involved  in  this  controversy  is 
whether,  in  making  their  determination,  any  rule  of  law  was  vio- 
lated by  the  assessors  to  the  prejudice  of  the  relators.  We  think 
this  has  not  been  made  to  appear.  The  lands  of  the  relators  are  on 
the  westerly  side  of  the  street.    They  are  considerably  higher  than 
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on  the  east  side.  In  1871  a  stub  sewer  was  oonstrncted  on  the  west 
side  of  the  street  about  half  way  across  the  block,  evidently  to 
accommodate  temporarily  the  lands  directly  opposite  the  sewer  on 
the  west  side  of  the  street,  which  included  the  relators'  premises, 
the  lands  on  the  east  side  being  too  low  to  drain  into  it.  In  1904 
the  sewer  in  question  was  constructed,  running  substantially  parallel 
with  the  firqt  but  nearer  the  east  side,  intended,  no  doubt,  as  a  per- 
manent part  of  the  general  sewer  system  of  the  city  and  to  supersede 
the  old  sewer.  It  extended  across  the  entire  block  and  was  so  bnUt 
that  both  sides  of  the  street  can  drain  into  it  The  assessors  in  their 
return  state  that  the  *^  sewer  as  laid  is  a  benefit  to  the  property 
owners  equally  upon  both  sides  of  the  street,  and  that  said  sewer  so 
laid  is  provided  with  necessary  elbows  and  tees  for  connecting  with 
the  sewers  from  houses  on  each  of  the  lots  on  the  westerly  side  of 
South  Hamilton  Street,  and  was  built  and  constructed  and  is  adapted 
for  the  purpose  of  draining  the  lots  and  houses  on  both  sides  of 
South  Hamilton  Street."  The  assessors  seem  to  have  apportioneil 
the  expenses  of  this  last  sewer  equally  on  both  sides  *of  the  street 
according  to  the  frontage  of  each  lot  The  relators  appeared  before 
the  assessors  and  objected  to  the  assessment,  but  the  assessors 
adhered  to  their  determination,  and  thereupon  the  relators  filed 
their  objections  with  the  city  clerk,  as  the  charter  of  the  city  and 
the  act  creating  the  board  of  assessors  permit,  to  bring  the  matter 
before  the  common  council.  (Laws  of  1862,  chap.  18,  §  107,  as 
amd.  by  Laws  of  1872,  chap.  625 ;  Laws  of  1897,  chap.  738,  §  11, 
subd.  5,  as  amd.  by  Laws  of  1901,  chap.  384.)  That  body  unani- 
mously annulled  the  assessment  and  referred  it  back  to  the  assessors 
to  make  a  new  assessment,  and  the  assessors  again  apportioned  the 
expenses  as  before,  making  the  reassessment  precisely  the  same  as  the 
first  assessment 

It  is  not  claimed  that  the  officers  of  the  city  in  constructing  this 
sewer  did  not  proceed  as  the  charter*  provides,  or  that  there  is  any 
infirmity  in  the  proceedings,  save  that  the  assessment  is  not  made  in 
accordance  with  the  provisions  of  the  charter. 

By  subdivision  2  of  section  99  of  the  charter  (Laws  of  1862,  chap. 
18,  as  amd.  by  Laws  of  1894,  chap.  437)  it  is  provided  that,  as 
regards  work  of  this  character,  the  expense  thereof  shall  be  assessed 

*  See  Laws  of  1862,  chap.  18,  §  99,  as  amd.  hj  Laws  of  1894,  chap.  487.—  [Rep. 
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"  upon  such  real  estate  as  tliey  shall  deem  benefited  thereby,  in  pro- 
portion to  the  amount  of  its  benefits."  The  act  creating  the  board 
of  assessors  contains  a  similar  provision.  (Laws  of  1897,  chap.  738, 
§  11,  subd.  2).)  All  local  assessments-  are  made  by  the  board  of 
assessors.     (Id.  §  11,  as  amd.  by  Laws  of  1901,  chap.  384.) 

It  is  contended  that  in  making  the  assessment  the  assessors 
departed  from  this  rule.  The  objection  is  now  made  that  the  assess- 
ment was  made  upon  the  foot-frontage  basis  and  not  according  to 
what  the  improvement  actually  benefited  the  relators'  lands, 
although  the  specific  objection  was  not  made  to  either  the  assessors 
or  the  common  council  that  the  assessment  was  wrong  because  made 
upon  the  foot-frontage  basis.  It  was  contended  there*  that  this 
sewer  was  no  benefit  to  the  lands  on  the  west  side  of  the  street,  or 
as  it  is  put  in  the  objections  filed  with  the  city  clerk,  "  That  the 
property  on  the  west  side  of  the  street  is  certainly  not  benefited  to 
anything  like  the  extent  that  the  property  on  the  east  side  of  the 
street  is  by  this  sewer,  and  should  not  pay  at  same  rate  as  the 
property  on  the  east  side  of  the  street.  But,  notwithstanding  this 
the  assessment  is  at  the  same  rate  on  both  sides  of  the  street." 
Assuming,  however,  that  the  objections  are  sufficient  to  raise  the 
question,  we  still  think  that  the  relators  have  failed  to  establish  that 
the  assessors'  departed  from  the  rule  laid  down  in  the  charter  for 
making  assessments  of  this  character.  By  computation  it  appears 
tliat  the  assessment  is  at  a  uniform  rate  according  to  the  frontage  of 
the  respective  premises  taxed,  but  this  alone  is  not  sufficient  to  con- 
demn the  assessment,  for  it  may  still  correctly  represent  the  propor- 
tionate benefit  of  the  improvement  to  each  lot  {People  ex  reL 
ScoU  V.  Pitt,  169  N.  T.  521 ;  City  of  Ithaca  v.  Bahcock,  72  App. 
Div.  260 ;  Donovan  v.  City  of  OswegOy  90  id.  397,  401),  and  this 
holds  good  as  to  premises  on  either  side  of  the  street,  for  the  assess- 
ors expressly  state  in  their  return  that  the  sewer  is  laid  for  the 
benefit  to  the  property  equally  on  both  sides  of  the  street,  and  for 
the  purpose  of  this  review  the  return  must  be  taken  as  true. 

While  there  are  other  circumstances  which  might  lead  to  a 
contrary  conclusion,  yet  it  is  a  question  of  fact  for  the  assessors 
involving  their  judgment  and  discretion  and  not  reviewable  here. 
{O'ReiUey  v.  City  of  Kingston,  114  N.  T.  439,  448;  Le  Boy  v. 
Mayor,  etc.,  of  N.  T.,  20  Johns,  439.) 
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Although  the  common  conncil  might  annul  this  first  assessment 
and  remit  the  matter  to  the  assessors  for  reassessment,  yet  the 
assessors  were  the  final  arbiters  of  the  extent  that  these  lands  were 
benefited  by  this  sewer.  The  charter  makes  the  reassessment  final 
and  conclusive.  (Utica  charter,  §  107,  as  amd.  by  Laws  of  1872, 
chap.  625.)  The  act  creating  the  board  of  assessors  contains  similar 
provisions.  (Laws  of  1897,  chap.  738,  §  11,  subd.  5,  as  amd.  by 
Laws  of  1901,  chap.  884.) 

The  cases  relied  upon  by  the  relators  we  think  do  not  apply.  It 
appeared  in  those  cases  from  the  physical  situation  and  undisputed 
facts,  that  the  local  improvement  was  of  no  benefit  to  the  lands 
assessed,  as  in  the  Dunkirk  case,  where  it  appeared  that  the  lands 
were  so  low  that  they  could  not  be  drained  into  the  sewer.  {Glark 
V.  Village  of  Dunkirk,  12  Hun,  188.)  Such  is  not  this  case.  It 
cannot  be  said  that  this  sewer  is  no  benefit,  and  the  amount  or 
extent  of  its  benefit  to  the  relators'  lands  was  a  question  for  tlie 
assessors.  They  saw  the  premises,  knew  their  precise  location,  area, 
depth  of  lots,  the  extent  of  the  improvements,  the  relative  value  of 
tlie  lots  on  the  west  side  which  are  on  high  ground  as  compared 
with  those  on  the  low  ground  on  the  east  side,  the  condition  of  the 
old  sewer,  the  service  and  added  value  of  the  new  sewer  to  these 
lands  and  other  circumstances,  which  we  cannot  know,  and  regarding 
which  the  record  is  silent. 

The  objection  is  also  made  by  the  defendants  that  the  writ  of 
certiorari  will  not  lie  to  review  the  determination  of  the  assessors 
for  the  reason  tliat  tlieir  determination  after  the  review  by  the  com- 
mon council  is  made  final  and  conclusive  by  the  express  provisions 
of  the  charter  and  the  act  creating  the  board  of  assessors  {People  ex 
rel  SchuyUrmUe  dk  U.  H.  R.  B,  Co.  v.  Betts,  65  N.  Y.  600 ; 
People  ex  rd.  Itothachild  v.  Muhy  101  App.  Div.  428),  but  upon 
that  we  express  no  opinion.  We  rest  our  decision  upon  the  ground 
that  the  relators  have  not  shown  that  the  assessors  violated  any  rule 
of  law  in  making  their  assessment  prejudicial  to  their  rights.  This 
they  are  required  to  establish  to  successfully  attack  its  vaKdity. 

The  writ  of  certiorari  must  be  dismissed,  and  the  assessment 
confirmed,  with  fifty  dollars  costs  and  disbursements. 

All  concurred,  except  McLennan,  P.  J.,  and  Nash,  J.,  who 
dissented  in  an  opinion  by  McLennan,  P.  J. 
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McLennan,  F.  J. -(dissenting) : 

The  sole  qnestion  presented  by  this  appeal  is,  was  the  tax 
imposed  upon  the  relators  on  Account  of  the  cost  incurred  in  the 
construction  of  the  sewer  in  question  levied  "  upon  the  lands  bene- 
fited by  the. local  iraprorement  in  proportion  to  such  benefit?*' 
If  not,  the  tax  was  erroneous  and  its  collection  should  be  restrained. 

The  facts  are  not  in  dispute.  The  relators  are  owners  of  real 
property  situate  upon  the  westerly  side  of  South  Hamilton  street  in 
the  city  of  Utica,  N.  Y.,  which  street  extends  along  the  side  of  a 
hill  in  such  manner  that  the  lots  of  the  relators  and  others  similarly 
situated  are  considerably  higher  than  the  property  abutting  upon  the 
easterly  side  of  the  street.  About  the  year  1871  the  city  of  Utica 
caused  a  twelve  inch  sewer  to  be  constructed  upon  the  westerly  side 
of  said  street,  in  front  of  relators'  property,  connected  it  with  its 
general  sewer  system,  and  the  relators  immediately  connected  there- 
with and  ever  since  have  continued  to  use  the  same,  which  is  in 
perfect  repair  and  at  all  times  has  been  adequate  and  sufiScient  for 
their  purposes  and  fully  accommodates  their  property  and  all  other 
similarly  situated  and  abutting  upon  the  westerly  side  of  said  street. 
The  entire  cost  of  the  sewer  so  constructed  was  assessed  upon  the 
property  of  and  paid  for  by  the  relators  or  their  grantors,  for  the 
reason  that  the  property  upon  the  opposite  side  of  the  street,  it 
being  so  much  lower,  could  not  be  drained  into  it.  Thereafter  and 
in  the  year  1904  the  city  of  Utica  duly  authorized  the  construction 
of  a  sewer  upon  the  easterly  side  of  South  Hamilton  street,  to  be 
laid  at  such  depth  as  to  furnish  sewer  facilities  to  those  residing 
upon  that  side  of  the  street,  and  also  in  such  manner  that  it  could 
be  used  by  the  relators  if  they  desired  to  incur  the  expense  of  con- 
necting therewith  and  were  willing  to  abandon  the  sewer  which 
they  had  fully  paid  for  and  which  was  in  every  way  as  suitable  for 
their  purposes  as  the  new  sewer,  and  even  more  convenient,  because 
connections  with  it  could  be  made  at  much  less  expense. 

The  new  sewer  so  authorized  was  constructed  in  the  manner 
indicated,  but  the  connections  of  the  relators  with  the  old  sewer 
were  left  intact  and  their  sewage  and  drainage  was  in  all  respects 
properly  cared  for  as  before.  To  raise  tlie  money  with  which  to 
pay  for  the  new  sewer  the  defendants  ascertained  the  entire  cost  of 
the  same,  the  number  of  feet  front  of  property  abutting  upon  both 
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sides  of  the  street  where  the  new  sewer  was  laid/ divided  the  entire 
cost  by  such  number  of  front  feet,  found  the  quotient  to  be 
$0.9670309,  and  then  bj  multiplying  the  number  of  feet  front 
owned  by-  each  of  the  relators  by  such  quotient,  determined  that 
the  result  of  such  mathematical  calculation  represented  the  benefit 
which  each  received  by  the  construction  of  the  sewer  in  question, 
a  sewer  which  the  relators  did  not  require  because  they  already  had, 
and  had  paid  for,  another  whicb  was  perfect  in  all  respects  and 
afforded  them  ample  sewer  facilities. 

The  method  adopted  by  the  defendants  to  ascertain  the  amount 
of  the  tax  which  should  be  levied  against  the  relators'  property 
respectively,  most  conclusively  shows  that  such  tax  was  not  levied 
"  in  proportion  to  such  benefit,'*  but  upon  the  front-foot  principle, 
and  without  considering  the  benefit  to  any  particular  owner  of 
property.  The  statement  in  the  return  ^^  that  said  sewer  as  laid  is  a 
benefit  to  tlie  property  owners  equally  upon  both  sides  of  the 
street,"  which  is  simply  a  conclusion  of  law  or  an  expression  of  an 
opinion,  ought  not  to  be  regarded  as  in  any  manner  establishing  the 
proposition,  in  view  of  the  conceded  facts.  Any  claim  that  the 
tax  which  is  complained  of  was  levied  ^^  upon  the  lands  benefited 
by  the  local  improvement  (the  new  sewer)  in  proportion  to  such 
benefit "  it  seems  to  me  is  absurd  in  the  extreme.  As  we  have  seen, 
the  relators  had  a  perfect  sewer,  which  they  had  paid  for,  which 
was  suitable  and  adequate  for  their  use,  as  good  and  even  more 
convenient  for  them  than  the  new  sewer.  And  yet  it  is  said  that 
the  construction  of  such  new  sewer  was  of  precisely  the  same 
benefit  to  their  property  as  to  the  property  across  the  street,  which 
had  no  sewer  facilities  and  which  was  in  urgent  need  of  same. 

We  will  assume  that  the  Legislature  has  the  power  to  authorize 
the  perpetration  of  even  such  a  palpable  injustice.  Practically  it  has 
been  thus  held  in  the  pavement  cases,  so  called,  where  the  front- 
'foot  method  of  assessment  has  been  upheld.  We,  however,  venture 
to  suggest  that  no  such  injustice  hsus  ever  been  sanctioned  by  the 
courts,  except  in  obedience  to  legislative  mandate.  In  the  case  at 
bar  the  Legislature,  as  we  think,  instead  of  authorizing,  has  pre- 
cluded, the  adoption  of  the  front-foot  principle  in  fixing  the  amount 
of  an  assessment  like  the  one  in  question. 

The  act  creating  the  board  of  assessors  of  the  city  of  IJtica  (the 
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defendants)  provides  (Laws  of  1897,  chap.  738,  §  11,  snbd.  2)  that 
it  shall  assess  the  cost  of  local  improvements,  so  far  as  the  same  is 
not  payable  by  the  city,  ^'  upon  the  lands  benefited  by  the  local 
improvement  in  proportion  to  such  benefit,  except  in  those  cases 
in  which  by  the  charter  of  said  city  or  by  this  act  the  assessment 
is  to  be  made  upon  a  different  principle."  Concededly  no  pro- 
vision is  contained  in  the  act,  except  as  above,  providing  how  an 
assessment  for  a  sewer  improvement  shall  be  made.  That  such 
assessment  can  only  be  made  ^'  in  proportion  to  such  benefit "  is 
emphasized  by  subdivision  2  of  section  99  of  the  charter  of  the  city 
of  Utica  (Laws  of  1862,  chap.  18,  as  amd.  by  Laws  of  1894,  chap. 
437),  which  provides:  ^^In  case  the  work  (a  local  improvement) 
shall  be  the  constructing  in  a  street  of  any  *  *  *  drain  or 
sewer,  separate  from  any  other  work,"  the  expense  thereof  sliall  be 
assessed  *^  upon  such  real  estate  as  they  shall  deem  benefited  thereby, 
in  proportion  to  the  amount  of  its  benefits."  It  is  not  claimed  that 
the  construction  of  the  sewer  in  question  was  not  entirely  ^^  separate 
from  any  other  work."  Subdivision  1  of  section  99  of  the  charter  (as 
amd.  by  Laws  of  1903,  chap.  28S)  provides :  ^^  In  case  the  work  shall 
be  the  grading,  leveling  or  paving,  repaving,  macadamizing  or  tel- 
fordizing  a  street,  *  *  *  the  city  surveyor  shall  ascertain  the 
aggregate  front  length  of  lots  upon  both  sides  thereof,  and  tlie 
front  length  of  each  lot  or  parcel,  *  *  *.  The  common  coun- 
cil shall  then  *  *  *  cause  the  average  expense  upon  each  foot 
of  the  lots  or  parcels  of  land  on  both  sides  of  said  street  *  *  *^ 
excluding  cross  streets  from  the  computation,  to  be  ascertained,  and 
each  lot  or  parcel  of  real  estate  to  be  assessed  with  its  portion  of  the 
expense,  by  multiplying  its  number  of  feet  front  into  tlie  average 
expense  per  foot."  The  same  method  is  prescribed  for  sidewalks. 
(Charter,  §  99,  subd.  3,  as  amd.  by  Laws  of  1894,  chap.  437.) 

The  provisions  of  the  statutes  referred  to  clearly  indicate,  as  it 
seems  to  me,  that  the  defendants  in  the  case  of  the  construction  of  a 
sewer,  were  required  to  exercise  their  judgment,  and  in  the  other 
cases,  only  their  mathematical  skill. 

In  the  case  at  bar  it  is  evident,  is  established  beyond  controversy, 
that  the  defendants  failed  to  exercise  the  first  function,  but  relied 
upon  their  ability  to  properly  solve  the  mathematical  problem  which 
they  were  directed  to  solve  by  the  Legislature  in  case  the  local 
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improvement  was  the  construction  of  a  pavement  or  a  sidewalk, 
instead  of  a  sewer. 

There  ought  not  to  be  given  undue  significance  to  the  statement 
in  the  return  of  the  defendants  tliat  said  sewer  ^^  as  laid  is  a  benefit 
to  the  property  owners  equally  upon  both  »des  of  the  street,"  when, 
as  it  appears,  such  proposition  is  wholly  and  entirely  refuted  by  the 
conceded  facts.  After  all  has  been  said,  we  come  back  to  the 
proposition,  was  the  construction  of  the  new  sewer,  which,  we  must 
assume,  was  required  and  needed  by  the  property  owners  abutting 
upon  the  east  side  of  South  Hamilton  street,  only  worth  to  them 
the  same  price  per  front  foot  as  such  sewer  was  worth  to  the  property 
owners  abutting  upon  the  westerly  side  of  said  street,  who  already 
had  a  sewer  of  practically  the  same  character,  which  was  adequate 
and  suitable  for  their  purposes,  and  which  was  connected  with  the 
general  sewer  system  of  the  city  ?  If  not,  then  the  tax  complained 
of  was  illegal,  because,  as  pointed  out,  there  was  in  existence  no 
legislative  mandate  which  authorized  the  same  or  such  injustice. 
If  the  contention  of  the  defendants  is  correct,  may  tliey  not  insist 
that  even  a  third  sewer  may  be  constructed  in  South  Hamilton 
street  for  the  sole  accommodation  of  the  owner  of  some  particalar 
piece  of  property  which  is  at  a  much  lower  grade  than  any  of  the 
rest,  and  then  declare  that  the  cost  of  such  sewer,  if  constructed  so 
as  to  accommodate  all,  should  be  levied  equally  upon  the  owners  of 
property  abutting  upon  each  side  of '  said  street,  according  to  the 
number  of  front  feet  owned  by  them  respectively  ?  As  before  sug- 
gested, we  think  the  proposition  is  absurd,  has  no  support  in  reason 
or  in  law,  except  where  the  Legislature  has  seen  fit  to  authorize 
such  iniquity,  which  it  has  not  done  in  this  case. 

We  conclude  that  the  assessment  or  reassessment  made  by  the 
defendants  was  made  upon  a  wrong  principle  and  contrary  to  the 
uncontradicted  facts,  and,  therefore,  should  be  annulled  and  declared 
void  as  to  the  relators,  with  costs. 

Nash,  J.,  concurred. 

Writ  of  certiorari  dismissed  and  assessment  confirmed,  with  fif^ 
dollars  costs  and  disbursements. 


Digitized  by 


Google 


Bannisteb  v.  Miohigan  Mutual  Lifb  Insubanob  Co.     765 
App.  DiT.]  Fourth  Department,  March,  1006. 

Oathebinb  Bannistsk,  Appellant,  v.  Thb  Michigan  Mutual  Lifb 
Insurance  Company,  Bespondent. 

Fourth  Department,  March  7, 1006. 

Practice  —  action  on  life  insurance  policy— error  to  diamiM  complaint 
because  answer  sets  out  short  Statute  of  Limitations  —  prior  action  in 
Gounty  Ck>urt  discontinued  because  of  lack  of  jurisdiction— When  such 
discontinuance  voluntary  under  section  406  of  the  Ckxie  of  CivU  Pro- 
cedure —when  running  of  Statute  of  Limitations  stopped  durinfl^  such 
prior  action. 

It  is  error  to  dismiss  the  complaint  in  an  action  to  recover  on  a  policy  of  life 
insurance  because  the  answer  sets  out  a  one-year  Statute  of  Limitations  as  to 
which  the  complaint  is  silent,  although  more  than  one  year  has  elapsed  since 
the  death  of  the  insured.  Matters  of  fact  alleged  in  an  answer  are  not  to  be 
regarded  as  admitted  by  the  complaint  for  the  purpose  of  a  motion  to  dismiss 
such  complaint.    Proof  of  such  allegations  must  be  given. 

The  plaintiff  had  begun  a  prior  action  on  the  policy  in  the  County  Ck)urt  and 
discontinued  the  same  on  the  defendant's  appearing  specially  to  object  to  the 
Jurisdiction  on  the  ground  that  it  was  a  foreign  corporation.  The  objection 
was  made  five  months  after  the  death  of  the  insured,  but  the  plaintiff  did  not 
discontinue  and  bring  her  new  action  until  more  than  one  year  after  said 
death.  As  to  whether  or  not  the  discontinuance  was  voluntary  and  as  to  the 
operation  of  the  short  statute  under  section  405  of  the  Code  of  Civil  Procedure, 

Bdd  (Spring  and  Nash,  JJ.),  that  the  purpose  of  said  section  is  to  prevent  the 
running  of  the  Statute  of  Limitations  while  an  action  is  pending,  and  as  the 
defendant  had  appeared  specially  and  not  on  the  merits,  the  discontinuance 
was  forced  and  not  voluntary.  Hence,  the  time  the  action  was  pending  should 
be  deducted  from  the  period,  although  the  second  action  was  not  brought 
within  one  year  from  the  death  of  the  insured. 

(Kbusb,  J.) :  As  the  record  is  silent  as  to  the  grounds  of  the  discontinuance  id 
the  County  Court,  it  is  not  disclosed  that  the  action  was  not  terminated  by 
voluntary  discontinuance. 

(Williams,  J.,  and  McLsnxan,  P.  J.) :  As  the  defendant's  objection  in  the 
County  Court  was  made  five  months  after  the  death  of  the  insured,  and  the 
plaintiff  had  allowed  a  year  from  the  time  of  death  to  pass  without  discon- 
tinuing, she  could  not  claim  the  protection  of  section  405  of  the  Code  of  Civil 
Procedure. 

Appeal  by  the  plabtiff,  Catherine  Bannister,  from  a  jndgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Erie  on  the  18th  day  of  Decem- 
ber, 1905,  upon  tlie  dismissal  of  the  complaint  by  direction  of  the 
oourt  after  a  trial  at  the  Erie  Trial  TemL 
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WiUiam  J,  JSickey  and  Ze  Roy  Pa/rker^  for  the  appellant 

J.  R.  Metoalfy  for  the  respondent. 

Williams,  J. : 

Tlie  judgment  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event. 

Tlie  action  is  upon  a  policy  insuring  the  life  of  one  Newkirk,  the 
plaintiff  being  the  beneficiary  therein.  The  complaint  was  dis- 
missed upon  the  pleadings,  and  the  only  question  is  whether  upon 
the  facts  alleged  in  the  complaint,  aided  by  any  proper  use  of  the 
allegations  in  the  answer,  it  appeared  conclusively  that  the  plainti£E 
could  not  maintain  the  action.  The  defense  held  sufficient  to 
defeat  the  plaintiff's  recovery  was,  apparently,  the  one-year  limita- 
tion, founded  upon  the  agreement  of  the  parties  as  expressed  in  the 
policy. 

The  dismissal  could  not  be  based  upon  the  complaint  alone, 
because  such  limitation  was  a  matter  of  defense.  The  defendant 
might  raise  the  question  by  its  answer  or,  by  failing  to  so  raise  it, 
waive  the  same.  It  was  proper,  therefore,  for  the  court  to  look 
into  the  answer  to  see  that  the  question  was  properly  raised.  This 
was,  however,  the  only  proper  use  that  could  be  made  of  the  answer 
in  determining  the  motion  for  dismissal.  The  matters  of  fact 
alleged  in  the  answer  were  not  to  be  regarded  as  admitted  by  the 
plaintiff,  for  the  purposes  of  the  motion.  In  order  to  establish  the 
same,  evidence  would  need  to  be  given.  The  error  in  the  decision 
of  the  court  was  assuming  as  true  the  allegation  in  the  answer  that 
there  had  been  a  one-year  limitation  fixed  by  the  policy.  The  alle- 
gation was  that  upon  the  back  of  the  policy  was  the  clause  or  con- 
dition following :  ^'  No  suit  arising  out  of  this  contract  shall  be 
begun  more  than  one  year  from  the  death  of  the  insured."  There 
was  no  allegation  relating  to  this  limitation  in  the  complaint,  and  the 
policy  was  not  annexed  thereto  or  made  a  part  thereof.  The  alle- 
gation in  the  answer  did  not  establish  the  fact.  If  the  defendant 
gave  any  proof  to  support  the  allegation,  the  plaintiff  might  contro- 
vert it,  and  make  the  question  one  for  a  jury.  The  court  could  not 
assume  it  to  be  true,  in  the  absence  of  proof,  and  no  proof  was 
given. 

It  appeared  that  the  insured  died  July  28, 1908,  and  that  this 
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action  was  not  commenced  nntil  October  4,  1904,  more  than  a  year 
after  the  death.  These  allegations  were  found  in  the  complaint 
The  judgment  must,  however,  be  reversed  because  it  did  not  appear 
by  the  complaint  that  any  one-year  limitation  had  been  agreed  upon 
by  the  parties  in  the  policy. 

Another  question  is  raised  by  the  plaintiff,  which  we  should  con- 
sider here,  as  it  may  be  again  presented  upon  the  new  trial.  The 
complaint  alleged  that  an  action  was  first  brought  upon  the  policy 
December  3,  1903,  in  the  County  Court  of  Erie  county;  that  on 
December  23,  1903,  the  defendant  appeared  specially  in  that  action 
and  objected  to  the  jurisdiction  of  the  County  Court,  on  the  ground 
that  the  defendant  was  a  foreign  corporation ;  and  that  thereafter, 
and  on  September  27,  1904,  the  plaintiff  took  an  order  in  said 
County  Court  discontinuing  that  action,  and  soon  after  commenced 
the  present  action,  as  hereinbefore  stated. 

Section  405  of  the  Code  of  Civil  Procedure  provides :  "  If  an 
action  is  commenced  within  the  time  limited  therefor,  and  a  judg- 
ment therein  is  reversed  on  appeal,  without  awarding  a  new  trial, 
or  the  action  is  terminated  in  any  other  manner  than  by  a  voltmtary 
discontinuance^  a  dismissal  of  the  complaint  for  neglect  to  prose- 
cute the  action,  or  a  final  judgment  upon  the  merits ;  the  plaintiff, 
or,  if  lie  dies,  and  the  cause  of  action  survives,  his  representative, 
may  commence  a  new  action  for  the  same  cause,  after  the  expira- 
tion of  the  time  so  limited,  and  within  one  year  after  such  a 
reversal  or  termination." 

The  plaintiff  claims  protection  under  this  statute,  on  the  ground 
that  the  discantintuince  of  the  first  action  was  not  voluntary  /  that 
the  County  Court  had  jurisdiction  of  the  subject-matter  of  the 
action,  and  would  have  had  jurisdiction  of  the  person  of  the  defend- 
ant but  for  its  objection  thereto ;  that  the  plaintiff  was  compelled  to 
discontinue  the  action  by  the  objection  interposed  by  the  defendant. 
The  objection  to  the  jurisdiction  of  the  County  Court  was  made 
only  five  months  after  the  death.  The  plaintiff  knew  then  as  well 
as  she  did  nine  months  later  that  she  could  not  maintain  the  action 
in  County  Court,  but  instead  of  thed  discontinuing  her  action  and 
commencing  one  in  Supreme  Court,  she  waited  until  more  than  a 
year  after  the  death,  and  then  discontinued  the  first  action  and 
brought  this  one.     Under  these  circumstances  certainly  it  could  not 
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be  held  that  tlie  discontinuance  was  compelled,  or  was  otherwise 
than  voluntary.  The  plaintiff  would  not,  therefore,  be  entitled  to 
any  protection  under  the  section  of  the  Code  referred  to. 

McLennan,  P.  J.,  concurred ;  Spring  and  Nash,  JJ.,  concurred 
in  first  ground  only,  in  memorandum  by  Spring,  J. ;  Krube,  J., 
concurred  in  separate  memorandum. 

Spring,  J.  (concurring) : 

I.concur  in  the  conclusion  reached  in  the  prevailing  opinion,  but 
dissent  from  the  second  ground  contained  therein. 

The  plaintiff  commenced  her  action  within  the  time  and  the 
County  Court  had  jurisdiction  of  the  subject-matter.  The  defend- 
ant, however,  interposed  the  defense  that  it.  was  a  foreign  corpora- 
tion and  this  ousted  the  court  of  jurisdiction.  The  plaintiff, 
appreciating  that  if  she  entered  upon  the  trial  a  dismissal  of  her 
complaint  was  Inevitable,  elected  to  discontinue.  In  the  meantime 
the  year's  limitation  prescribed  in  the  policy  had  passed.  She  com- 
menced another  action  in  the  Supreme  Court  and  the  complaint  was 
dismissed,  we  may  assume,  because  the  action  was  not  commenced 
within  the  year  and  the  termination  of  the  preceding  action  was  a 
"  voluntary  discontinuance  "  within  the  meaning  of  section  405  of 
the  Code  of  Civil  Procedure. 

The  purpose  of  section  405  is  to  prevent  the  Statute  of  Limita- 
tions running  while  an  action  is  pending.  If  the  action  is  disposed 
of  on  the  merits,  or  if  the  plaintiff  of  his  own  motion  elects  to 
relinquish  his  claiin,,the  section  does  not  apply.  In  this  case  the 
plaintiff  was  forced  to  discontinue.  The  defendant  could  have 
appeared  generally  and  the  case  tlius  been  disposed  of  on  the  merits. 
It  availed  itself  of  its  privilege  to  appear  specially  and  set  up  the 
defense  that  it  was  a  non-resident,  which  was  true.  By  virtue  of 
this  plea  the  plaintiff  could  not  secure  a  trial  on  the  merits.  If  she 
had  allowed  the  case  to  go  to  trial  and  a  dismissal  had  followed, 
unquestionably  Bection  405  would  have  been  applicable  and  she 
could  have  sued  over  even  though  the  first  action  had  been  pending 
for  two  years  or  more. 

If  her  original  action  had  been  commenced  eleven  months  and 
twenty  days  after  the  cause  of  action  had  accrued  and  the  defend- 
ant's answer  had  been  interposed  after  the  year  had  run,  a  diaoon- 
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tinaance  in  these  circumstances  would  not  have  been  voluntarily 
made. 

The  fact  that  the  plainti£E  discontinued  the  action  does  not  neces- 
sarily imply  that  it  was  voluntarily  done.  The  defense  interposed 
was  complete  and  a  termination  of  the  action  either  by  dismissal  at 
the  trial  or  by  the  election  of  the  plaintiff  without  the  formality  of 
a  useless  trial  was  inevitable.  The  plainti£E  chose  to  adopt  the 
course  which  was  the  least  expensive  and  would  be  best  apt  to 
facilitate  tlie  trial  on  the  merits.  She  did  not  discontinue  with  the 
view  of  ending  the  action  ;  she  did  not  discontinue  voluntarily  in 
the  sense  of  abandoning  her  cause.  She  was  driven  to  stop  tempo- 
rarily because  the  defendant  declined  to  submit  the  case  to  the 
County  Court. 

The  plaintiff  waited  several  months  before  discontinuing.  The 
delay  does  not  alter  the  question.  If  the  discontinuance  was  not 
voluntary  within  the  fair  meaning  of  section  405  she  could  sue 
over,  provided  a  year  had  not  intervened  since  the  cause  of  action 
accrued  after  deducting  the  time  the  first  action  was  pending. 

Nash,  J.,  concurred. 

Kruse,  J.,  (concurring) : 

I  concur  in  reversing  this  judgment  upon  the  first  ground.  As 
regards  the  other  question  discussed  in  the  opinion  my  view  is,  that 
the  record  does  not  disclose  that  the  action  in  the  County  Court 
was  not  terminated  by  a  voluntary  discontinuance,  it  not  appearing 
that  the  plaintifiE  discontinued  tlie  action  upon  any  tenable  objec- 
tion made  by  the  defendant  to  the  jurisdiction  of  the  court. 
Neither  the  grounds  of  the  objection  nor  the  maimer  in  which  the 
objection  was  raised  is  made  to  appear.  It  is  not  stated  that  the 
plaintiff  was  compelled  to  discontinue  the  action  because  the  County 
Court  did  not  have  jurisdiction  or  even  that  she  discontinued  the 
action  upon  that  ground. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
the  appellant  to  abide  event,  upon  questions  of  law  only,  the  facts 
having  been  examined  and  no  error  found  therein. 
App.  Div.— Vol.  CXL       49 
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Thb  Niagara  Oouittt  Ibrigation  and  Water  Supply  Coxpaitt, 
Boflpondent,  v.  Oollbgb  Heights  Land  Company  of  Niagara 
Falls  and  N.  Lansing  Zabbiskie,  Appellants,  Impleaded  with 
PfiiuuiDBR  MovTy  Defendant 

Fourth  Departmeot,  March  7,  1906. 

SmixLsnt  domain — oonstitutional  law  —  charter  of  the  Nia^ra  Ck>iint7 
Irrigaiioii  and  Water  Supply  Ctompany  did  not  require  assent  of  two- 
thirds  of  Legislature  — rights  of  State  in  waters  and  bed  of  Xlagara 
riTsor. 

Ihe  charter  of  the  Niagara  County  Irrigation  and  Water  Supply  Ck>mpaDj 
^wi  of  1891,  chap.  S69,  §g  4,  6),  authorizing  said  corporation  to  take  water 
from  the  Niagara  rirer  and  to  oonstruct,  operate  and  maintain  canals,  provided 
pipes  or  tunnels  under  the  waters  of  the  Niagara  river  are  so  laid  and  cos- 
structed  as  not  to  interfere  with  the  navigation  of  said  river,  does  not  appro- 
priate any  property  of  the  State  to  the  use  of  the  corporation  either  in  the 
waters  or  bed  of  the  stream.  Hence,  said  act  did  not  violate  the  provisions  of 
section  9  of  article  1  of  the  State  Constitution  of  1846,  then  in  force,  in  not 
receiving  the  assent  of  two-thirds  of  the  members  elected  to  each  branch  of  the 
Legislature. 

The  State  has  no  ownership  of  the  waters  of  the  Niagara  river,  and,  while  in  a 
certain  sense  it  Is  the  owner  of  the  bed  of  said  river,  it  holds  not  as  a  pro- 
prietor  but  as  sovereign  in  trust  for  the  people.  Said  charter  does  not  confer 
upon  the  corporation  the  right  to  take  or  make  use  of  the  property  of  other 
pefsons  or  of  the  State  until  it  has  acquired  such  property  in  a  legal  way. 

Appbal  by  tlie  defendants,  College  Heights  Land  Company  of 
Niagara  Palls  and  another,  from  an  order  of  the  Supreme  Court; 
made  at  the  Erie  Special  Term  and  entered  in  the  office  of  the 
elerk  of  the  county  of  Niagara  on  the  24:th  day  of  October,  1904. 

De  WiU  V.  D.  Reiley  and  James  H.  Hanson^  for  the  appellants. 
J.  Boardman  ScoffMy  for  the  respondent. 

WlLLIAlCS,  J. : 

The  order  should  be  affirmed,  with  costs. 

The  order  was  made  on  presentation  of  a  petition  by  pUuntiff 
asking  to  condemn  certain  real  property  of  the  defendants  for  the 
construction  and  maintenance  of  its  works.    The  defendants  filed 
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objections  and  moved  to  dismiss  the  petition.  The  court,  by  the 
order,  overruled  the  objections,  denied  the  motion  to  dismiss, 
directed  the  service  of  the  answers  to  the  petition,  and'  ordered  the 
issues  raised  by  the  petition  and  answers  to  be  tried  at  the  equity 
term  of  the  court- 
While  four  objections  were  made  to  the  petition,  it  seems  that 
only  the  fourth  one  is  to  be  considered  on  this  appeal,  the  other 
three  having  been  waived  by  stipulation  of  the  parties.  Both 
parties  so  state  in  their  points.  The  stipulation  is  not  printed  in 
the  record,  however.     The  fourth  objection  is : 

"  4.  That  said  Act  (incorporating  plaintiff)  is  unconstitutional  and 
void,  in  that  said  Act  did  not  receive  the  assent  of  two-thirds  of  the 
members  elected  to  each  branch  of  the  Legislature  which  passed  the 
same." 

The  respondent  concedes  in  its  points  that  tlie  act  in  question  did 
not  receive  the  assent  of  two-thirds  of  such  members.  The  pro- 
vision of  the  Constitution  alleged  to  have  been  violated  was  section 
9  of  article  1  of  the  Constitution  of  1846,  which  is  the  same  as 
section  20  of  article  3  of  the  present  Constitution  of  1894,  and  is 
as  follows : 

"  §  9.  The  assent  of  two-thirds  of  the  members  elected  to  each 
branch  of  the  Legislature  shall  be  requisite  to  every  bill  appropriat- 
ing the  public  moneys  or  property  for  local  or  private  purposes." 
The  act  in  question  is  chapter  259  of  the  Laws  of  1891.  Tlie 
purposes  of  the  corporation  as  stated  in  section  3  "  are  tlie  con- 
struction and  maintenance  of  a  public  waterway  from  a  point  in 
the  Niagara  river  between  the  west  bank  of  Cayuga  creek  and  the 
east  line  of  lot  seventy-one  of  the  Mile  Reserve,  so  called,  as  may 
be  most  convenient,  which  waterway  may  be  constructed  as  a  canal, 
ditch  or  tunnel  as  shall  be  necessary  and  convenient  for  the  proper 
operation  thereof  and  the  uses  for  which  it  is  constructed.  The 
supplying  from  said  waterway  and  conduits,  ditches,  canals,  tun- 
nels and  pipes  leading  therefrom  of  pure  and  wholesome  water  to 
the  village  of  Lewiston  and  the  inhabitants  thereof,  and  to  any 
other  city  or  village  now  or  hereafter  located  in  the  towns  of 
Niagara,  Lewiston  or  Porter  in  the  county  of  Niagara,  and  the 
inhabitants  thereof.  The  storage,  accumulation,  conduct,  supply, 
lease  and  sale  of  water  for  fire,  sanitary,  municipal,  mechanical,  uier- 
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cantile,  inanufactnring,  domestic,  commercial  or  agricultural  pur- 
poses, including  the  purpose  of  irrigation." 

Section  4  provides  that  "  Said  corporation  may,  for  the  purposes 
of  its  corporation,  take  water  from  the  Niagara  river  between  the 
points  hereinbefore  specified,  and  may  discharge  such  water  into  the 
Niagara  river  at  such  points  within  or  adjacent  to  the  towns  of 
Lewiston  or  Porter  as  it  may  select.  *  *  *  It  may  build, 
erect,  construct,  dig  and  lay  any  canals,  raceways,  ditches,  locks, 
piers,  inlet  piers,  cribs,  bulkheads,  dams,  gates,  sluices,  reservoirs, 
aqueducts,  tunnels,  conduits,  pipes,  culverts  or  other  works,  machin- 
ery or  buildings  of  every  kind  and  description,  whatsoever,  that  may 
be  necessary  and  convenient  for  any  of  its  purposes." 

And  the  latter  part  of  section  6  provides  that  the  corporation 
'^may  construct,  operate  and  maintain  its  said  canals  and  other 
works  for  ihe  purposes  of  said  corporation  as  hereinbefore  specified, 
provided  that  in  case  of  pipes  or  tunnels  under  the  waters  of  the 
Niagara  river  they  are  so  laid  an<i  constructed  as  not  to  interfere 
with  the  navigation  of  said  river." 

There  is  no  doubt  that  the  purposes  of  the  corporation  are  local 
and  private.  So  that  the  question  is  narrowed  down  to  the  inquiry 
whether  by  sections  4  and  6  of  the  act  there  was  an  appropriation 
of  public  property  for  the  purposes  of  the  corporation. 

1.  The  State  has  no  property  or  ownership  in  the  waters  of  tlie 
Niagara  river  within  the  provision  of  the  Constitution  in  question, 
although  it  has  dominion  over  the  same  and  power  to  regulate  the 
use  and  diversion  thereof  and  encroachments  tliereon  as  navigable 
waters  of  the  State.  {Sweet  v.  City  of  Syracuse^  129  N.  T.  317, 
334 ;  WaUer  v.  State,  144  id.  579, 599.) 

So  far,  therefore,  as  the  act  may  be  said  to  appropriate  the  water 
of  the  river  it  does  not  violate  the  provision  of  the  Constitution  in 
question. 

2.  The  only  question  remaining  is  whether  the  act  permitted  the 
construction  of  conduits,  etc.,  necessary  to  take  the  water  from  the 
river  so  as  to  appropriate  any  property  in  the  bed  of  the  river  in 
violation  of  such  constitutional  provision.  The  State  was  in  a  cer- 
tain sense  the  owner  of  the  bed  of  the  river.  It  held  the  title,  not 
as  a  proprietor,  but  as  sovereign,  in  trust  for  the  public.  {Saunders 
V.  iT.  T.  a  dk  H.  R.  E.  R.  Co.,  144  N.  T.  76,  85.) 
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There  is  a  view  taken  of  snch  acts  as  the  one  iu  question,  which 
seems  reasonable,  that  the  Legislature  does  not  transfer  anj  title  to 
the  bed  of  the  river  to  the  corporation,  and  does  not  even  license 
the  use  thereof,  but  merely  confers  the  power  upon  the  corporation 
to  do  what  is  necessary  to  carry  out  its  purposes.  It  does  not  confer 
any  right  upon  the  corporation  to  take  or  make  use  of  the  property 
of  other  persons  or  of  the  State  until  it  has  acquired  such  property 
in  a  legal  way.  {Matter  of  New  York  ds  L,  L  Bridge  Co.^  90  Ilun, 
312,  326 ;  S.  C.  on  appeal,  148  N.  T.  540,  556.)  In  this  view  the  act 
is  not  to  be  regarded  as  appropriating  any  property  of  the  State  to  the 
use  of  the  corporation,  either  in  the  water  or  the  bed  of  the  stream, 
in  violation  of  the  provision  of  the  Constitution  in  question.  It  has 
designated  the  general  powers  of  the  corporation,  and  if  any  property 
rights  are  required  from  the  State  involving  the  appropriation  of 
property  they  must  still  be  acquired  in  a  manner  provided  by  law 
under  the  Constitution.  We  do  not  think  a  necessary  construction 
of  the  act  requires  us  to  hold  it  violates  the  constitutional  provision 
in  question. 

All  concurred. 

Order  aflSrmed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Fbed- 
SRioE  H.  Stevens  and  Ella  Bbooks  Solano,  as  Surviving 
Trustees,  etc.,  of  Julia  A.  Bbooks,  Deceased,  Resjwndents. 

Jesse  Bbooes  Nichols  and  Others,  Appellants;  Jessie  Bbooks 
Tylbb,  Appellant,  Respondent. 

Fourth  Department,  March  7,  1906. 

Trust  —  beneficiary  entitled  to  <<  dividends,  issaea  and  profits  "  of  stock 
in  manufacturing  corporation  —  what  pertion  of  increase  in  assets  of 
corporation  included  under  said  terms. 

k.  will,  creating  certain  trusts  in  specific  stock  of  a  eorporation  manufacturing 
locomotives,  directed  the  trustees  to  pay  to  the  use  of  the  beneficiaries  "the 
dividends,  issues  and  profits  thereof  "  until  the  beneficiaries  arrived  at  the  age 
of  thirty  years,  when  the  stock  itself,  with  any  accumulations  or  earnings 
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thereon,  wa?  to  be  paid  to  the  beneficiaries  absojutelj,  or,  if  dead,  to  the'r 
issue,  etc. 

The  corporation  made  large  earnings  and  increased  its  assets,  and  finally  sold  its 
entire  plant,  equipment  and  materials  and  was  dissolved.  In  determining  what 
portion  of  the  total  assets  of  the  corporation  should  be  paid  to  the  beneficiaries 
as  "dividends,  issues  and  proflCis,"  and  what  portion  was  to  be  treated  as 
principal. 

Held,  that  at  the  death  of  the  testatrix  the  value  of  the  plant,  equipment  and 
materials,  g  >od  will,  patents  and  patent  rights,  licenses,  trade  marks,  privi- 
leges and  franchises  and  necessary  working  capital  were  to  be  treated  as  prin- 
cipal, and  that  the  balance  of  the  assets,  consisting  of  invested  surplus  and 
working  cash  capital,  should  be  taken  as  ''dividends,  issues  and  profits;*' 

That  a  large  increase  in  the  value  of  the  assets  at  the  time  of  sale,  made  up  of 
materials  and  *'  betterments,"  was  to  be  treated  as  principal,  being  an  increase 
in  the  value  of  the  property  itsel  f,  and  should  not  be  treated  as  a  "  profit "  arising 
from  or  growing  out  of  the  stock  held  in  trust; 

That  the  words  "dividends,  issues  and  profits/'  used  in  the  creation  of  the  trusty 
must  be  construed  as  meaning  "  inoome  or  earnings,"  and  that  a  large  balance 
representing  good  will  could  not  be  taken  as  earnings  or  increase; 

That  the  value  of  the  material  on  hand  and  the  "betterments"  at  the  time  of 
sale  should  be  considered  as  part  of  the  capital  or  principal  rather  than 
"income  or  earnings,"  so  far  as  the  trusts  were  concerned; 

That  the  question  as  to  whether  a  sinlflng  fund  should  have  been  provided  to 
make  up  the  loss  in  value  of  bonds  held  by  the  corporation,  owing  to  a  fall  in 
premium  value  thereof,  was^  to  be  determined  by  the  intention  of  the  testatrix, 
to  be  gathered  from  the  terms  of  the  will  and  from  the  surrounding  dr* 
cumstances;  and  that  in  the  (Ae  at  issue  no  such  sinking  fund  was  required. 

Separate  appeals  bj  Jesse  Brooks  Nichols  and  others,  bene- 
ficiaries under  the  will  of  Julia  A.  Brooks,  deceased,  from  portions 
of  a  decree  of  the  Surrogate's  Court  of  Chautauqua  county,  entered 
in  said  Surrogate's  Court  on  the  15th  day  of  April,  1905,  settling 
the  account  of  the  trustees  under  said  will. 

Clare  A.  Picka/rd  and  Fred  Chreiner^  for  the  appellants. 

John,  Ewen,  for  the  appellant,  respondent. 

George  A.  Lewis^  for  the  respondents. 

Williams,  J. : 

The  decree  should  be  affirmed,  with  costs  to  the  trustees,  the 
special  guardian  and  Jessie  Brooks  Tyler,  payable  out  of  tlie 
fund. 


Digitized  by 


Google 


Matter  of  Stevens.  775 


Ap|).  Div.]  Fourth  Departmeat,  March,  1906. 

The  testatrix  made  the  will  October  5,  1896,  and  died  November 
5, 1896.  The  will  was  admitted  to  probate  November  16, 1896,  and 
Stevens  and  Solano  qualified  as  executors  and  trustees  thereunder 
and  served  as  such.  The  former  was  a  son-in-law  and  the  latter  a 
daughter  of  the  testatrix.  By  the  will,  articles  8,  9,  10,  11  and  12, 
five  trusts  were  created,  each  of  247  shares  of  the  stock  of  the 
Brooks  Locomotive  Works,  for  the  benefit  of  five  grandchildren. 
The  language  of  the  five  articles  was  precisely  the  same  except  as 
to  the  name  of  the  beneficiary.  The  stock  was  given  to  the  execu- 
tors in  trust,  to  hold  the  same,  collect  the  dividendsy  issues  and 
profits  thereof,  and  apply  to  the  use  of  the  beneficiary,  in  semi- 
annual payments  or  as  often  as  the  same  shall  be  declared^  paid  or 
realized^  until  the  beneficiary  arrived  at  the  age  of  thirty  years,  and 
then  the  stock  with  any  accumulations  or  earnings  thereon  to  be 
transferred  to  the  beneficiary  absolutely.  If  the  beneficiary  died 
before  he  became  thirty  years  old,  leaving  issue  surviving,  the  same 
to  go  to  such  issue ;  if  there 'were  no  such  issue,  the  same  to  go  to 
the  then  surviving  children  and  grandchildren  of  testatrix,  they 
taking  per  capita  and  not  per  stirpes. 

These  articles  were  subject  to  article  13  of  the  will,  which  pro- 
vided that  the  executors  should  not  be  held  liable  for  any  deprecia- 
tion in  the  value  of  the  stock,  and  while  the  testatrix  wished  the 
stock  to  be  held  so  long  as  it  seemed  to  the  executors  prudent  to 
hold  it,  yet  she  authorized  them  to  sell  it  and  reinvest  the  proceeds 
whenever  they  deemed  it  prudent  to  do  so,  and  they  should  not  be 
held  liable  for  any  loss  or  depreciation  in  such  investments  resulting 
from  mistakes  in  judgment  in  making  the  same. 

The  Brooks  Locomotive  Works  was  organized  by  the  husband  of 
the  testatrix  in  1869.  The  capital  stock  was  $250,000,  in  shares  of 
$100  each,  and  has  always  remained  the  same.  Mr.  Brooks  was, 
during  his  lifetime,  the  president  and  dominating  spirit  of  the  com- 
pany. He  died  in  1887.  At  the  time  of  his  death  the  company 
was  a  prosperous  business  concern.  A  majority  of  the  stock  went 
to  the  testatrix  when  her  husband  died,  and  she  assumed  the  con- 
trol of  the  affairs  of  the  company,  which  continued  in  a  prosperous 
condition  until  her  death,  in  1896.  The  period  of  the  company's 
greatest  prosperity  was,  however,  between  1896,  when  the  will  was 
made  and  the  testatrix  died,  and  in  1901,  when  the  company  sold 
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ont  and  discontinued  business.     At  the  death  of  the  testatrix  the 
value  of  the  total  assets  of  the  company  was $1,791,708  59 

The  value  of  plant  and  equipment  being $748,152  43 

And  value  of  materials  being 345,193  35 

Cash,  bills  receivable,  etc. : 

Invested  surplus $418,492  50 

Working  cash  capital 279,870  31 

698,362  81 

These  figures  make  no  account  of  the  value  of  the  good  will, 
franchise  rights  or  dividend  earning  capacity  of  the  company  as  a 
going  business  concern.  This  was  the  property  as  it  existed  when 
the  will  was  made  and  took  effect  at  testatrix's  death. 

One  of  the  questions  involved  in  the  case  was  how  much  of  this 
amount  constituted  principal  and  how  much  ^^  dividends,  issues  and 
profits  "  under  the  provisions  of  the  will  creating  the  trusts  in  ques- 
tion. What  were  the  rights  in  the  fund  between  the  holders  of 
the  intermediate  estates  and  the  remaindermen?  The  surrogate 
held  that  the  principal  was  the  value  of  the  plant,  equipment  and 
materials,  and  its  good  will,  patents,,  patent  rights,  licenses,  trade 
marks,  rights,  privileges  and  franchises,  called  above  plant,  equip- 
ment and  materials $1,093,345  78 

And  necessary  working  capital 70,000  00 

Making  a  total  of. $1,163,345  78 


And  the  balance,  being  invested  surplus  . . « $418,492  50 

And  working  cash  capital $279,870  31 

Less  above 70,000  00 

209,870  31 

Making  a  total  of $628,362  81 

was  ^^  dividends,  issues  and  profits,"  and  this  result  is  not  seriously 
objected  to  here.     It  was,  at  all  events,  substantially  correct. 

From  1896  to  1901  the  business  increased  largely.  Three  hundred 
and  five  per  cent  in  dividends  were  paid  to  the  stockholders,  and  prof- 
its were  made  besides  those  dividends  amounting  to  $1,424,034.82, 
which  were  undivided  at  the  time  of  the  sale  hereinafter  referred  to, 
and  a  part  of  which  had  been  invested  in  betterments  and  materiah. 
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Jnne  20,  1901,  the  company  sold  its  entire  plant,  equipment  and 
materials  for $6,626,837  00 

Of  which,  materials,  supplies,  product,  finislied  or  in 
process,  patterns,  drawings  and  templates,  were 

valued $1,126,837  00 

Value  of  plant  and  equipment  at  death  of  testatrix.  748,162  43 

Expended  for  betterments  since  her  death 553,410  57 

And  the  balance  was 4,198,437  00 

which  covered  all  patents,  patent  rights,  licenses,  trade  marks,  rights, 
good  will,  privileges  and  franchises,  and  an  agreement  that  the  com- 
pany shoul^  be  wound  up  and  dissolved  and  all  capital  stock  turned 
over  to  the  purchaser,  and  tliat  the  company  and  its  officers  should 
not  for  ten  years  thereafter  carry  on  the  business  of  manufacturing 
locomotive  engines.  There  was  expressly  excepted  from  the  sale 
cash  on  hand  or  in  bank,  bills  and  accounts  receivable,  stocks,  bonds, 
leases,  agreements,  warrants  or  other  forms  of  invested  surplus 
earnings.  The  sale  was  fully  consummated,  the  company  received 
the  purchase  price,  and  was  itself  finally  dissolved  October  30, 1903. 
After  the  sale  there  was  paid  and  distributed  to  the  stockholders, 
including  the  trustees  under  the  will,  as  accumulated  surplus  earn- 
ings     $900,000  00 

Being  those  as  found  at  testatrix's  death $628,362  81 

And  those  accumulated  thereafter 271,637  19 

There  seems  to  be  no  controversy  but  that  these  payments  were 
properly  made  and^  so  far  as  the  trusts  in  question  were  concerned, 
were  properly  distributed  to  the  holders  of  tlie  intermediate  estates. 
The  main  contention  arises  over  the  increase  of  the  assets,  or  the 
value  thereof,  at  the  time  of  the  sale  in  1901. 

The  principal  at  testatrix's  death  was $1,163,345  78 

The  sale  was  for 6,626,837  00 

The  ipcrease  was $5,463,491  22 

This  was  made  up  of  materials $781,643  65 

Betterments 553,410  57 

And  balance  of. 4,128,437  00 


Digitized  by 


Google 


77d  Matter  of  Stevens. 


Fourth  Department,  March,  1906.  [Vol.  111. 

The  qaiestion  is  whether  this  increase  is  to  be  regarded  as  princi- 
pal or  as  "  dividends,  issues  and  profits."  The  surrogate  decided  it 
was  to  be  regarded  as  principal  and  "  accretions  "  thereto.  It  will 
be  noted  that  tliere  is  no  controversy  now  as  to  what  the  principal 
was  at  the  time  the  trusts  were  created.  Between  that  time  and  the 
discontinuing  of  business,  however,  the  income  of  the  company  had 
increased,  large  dividends  had  been  paid  from  time  to  time,  which 
went  to  the  holders  of  the  intermediate  estates  so  far  as  the  trust 
shares  were  concerned.  Other  earnings  of  the  company  were  used 
to  purchase  additionaLmaterials  and  to  make  additional  betterments. 
And  there  was,  moreover,  a  large  general  increase  in  the  value  of 
tlie  property  itself,  including  among  other  things  the  good  will  of 
the  business,  which  had  not  been  considered  in  making  up  the 
"principal"  as  of  the  date  of  the  creation  of  the  trusts  in  questiom, 
and  including  also  patents,  patent  rights,  privileges  and  franchises, 
the  agreement  to  go  out  of  business  and  dissolve  the  company  and 
not  itself  or  its  officers  to  carry  on  the  same  business  for  ten  years 
thereafter. 

The  words  "  dividends,  issues  and  profits,"  used  in  the  creation  of 
the  trusts,  should  be  construed  as  meaning  practically  "  income  or 
earnings."  The  large  balance  of  $4,128,437,  covering  good  will, 
franchises,  etc.,  can  hardly  be  regarded  as  earnings  or  income.  It 
was  an  increase  in  the  value  of  the  property  itself,  and  3uch  increase 
was  in  no  proper  sense  a  profit  arising  from  or  growing  out  of  the 
stock  which  was  the  subject  of  the  trusts.  This  principle  was 
clearly  enunciated  and  illustrated  in  Stewart  v.  Phelps  (71  App. 
Dir.  dl ;  afifd.  on  opinion  below,  173  N.  Y.  621). 

The  terras  of  that  trust  were  "  rents,  income,  issues  and  profits," 
and  they  were  held  to  give  the  intermediate  beneficiary  only  the 
annual  income,  and  not  any  increase  in  the  value  of  the  securities 
in  which  the  fund  was  invested. 

There  is  some  reason  to  question  the  correctness  of  the  surro- 
gate's conclusion  as  to  the  other  two  items  of  materials  and  better- 
ments. Those  were  the  product  of  the  surplus  of  yearly  "  income 
or  earnings."  The  betterments  had  become  a  part  of  the  prop- 
erty itself,  the  plant  and  equipment  The  materials  were  on  hand 
and  were  simply  materials,  or  in  process  of  manufacture  into  loco- 
motives.    These  amounts  were  to  be    distributed   to  the  stock- 
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holders,  not  of  a  going  concern,  but  of  a  company  that  had 
ceased  doing  business  and  had  been  closed  up.  Were  they  a 
part  of  the  "  principal "  of  the  tru^t  fund,  or  were  they  "  income 
or  earnings  ?  " 

In  Matter  of  Rogers  (22  App.  Div.  428 ;  161  N.  T.  108)  there 
were  some  conditions  very  like  those  here  involved.  The  company 
started  in  1838  with  a  capital  of  $300,000.  Eogers  died  in  1868. 
The  words  used  in  creating  the  trust  were  "  income  or  interesL^^ 
During  the  continuance  of  the  trust  the  company  paid  ten  per 
cent  dividends  semi-annually.  The  business  was  very  successful, 
large  improvements  were  made  in  the  plant,  and  large  invest- 
ments were  made  outside  in  bonds,  stock  and  real  estate.  In 
1893  the  whole  plant,  materials  and  good  will  were  sold  for 
$2,750,000  in  the  stock  of  a  new  company  organized  for  the  pur- 
pose of  acquiring  the  property,  and  the  old  company  went  out  of 
business.  The  old  company  had  other  property  besides  that  sold  of 
the  value  of  $3,000,000,  and  both  these  amounts,  in  all  $5,750,000, 
were  divided  between  the  stockholders.  The  large  increase  in  the 
property  of  the  company  resulted  from  accumulated  and  undivided 
profits  and  earnings  of  the  company  since  its  organization  in  1838. 
The  $3,000,000,  at  the  time  of  the  closing  up  of  the  business,  was 
not  being  used  in  any  way  as  active  capital.  It  was  invested  in 
securities  o^itside.  In  making  a  division  of  the  fund,  so  far  as  the 
trusts  were  concerned,  the  $2,750,000  stock  in  the  new  company, 
issued  to  the  stockholders  in  the  old  company,  was  regarded  by  the 
surrogate  as  capital,  while  the  $3,000,000  of  outside  investments 
was  regarded  as  profits  or  accumulated  income.  The  Appellate 
Division  and  the  Court  of  Appeals  affirmed  the  surrogate.  Clearly, 
the  moneys  invested  outside  the  business  could  not  be  regarded  as 
capital.  The  amount  received  on  the  sale,  however,  was  all  held  to 
be  capital,  including  that  for  material,  whether  in  process  of  manu- 
facture or  not,  and  the  courts  held  this  to  be,  in  the  absence  of 
proof  to  the  contrary,  a  part  of  the  working  capital,  necessary  to 
use  in  the  business,  and,  therefore,  capital,  and  not  merely  "  income 
or  interest."  It  was  the  product  of  accumulated,  undivided  profits, 
that  had  been  made  a  part  of  the  property  itself,  as  necessary  to  the 
carrying  on  of  the  business,  enlarged  and  extended  as  it  had  been. 
Thb  decision  is  authority  for  holding  the  betterments  and  materials 
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in  this  case  a  part  of  the  capital  or  principal,  rather  than  ^'  income 
or  earnings,"  so  far  as  these  trusts  are  concerned. 

We  have  carefully  examined  the  surrogate's  opinion  (46  Misc. 
Eep.  623)  and  the  briefs  of  counsel,  and  the  various  cases  referred 
to  by  them,  and  must  refrain  from  making  any  argument  ourselves, 
or  attempting  to  harmonize  the  apparent  conflict  in  the  decisions  of 
the  Court  of  Appeals.  We  conclude  npon  the  authority  of  the 
Roger%  (fase  {supra\  and  npon  a  reasonable  construction  of  the  terms 
of  these  trusts,  that  the  surrogate  was  correct  in  his  decision  in  ref- 
erence to  this  part  of  his  decree.  If  we  are  wrong,  the  Court  of 
Appeals  can  readily  correct  us. 

The  question  as  to  a  sinking  fund,  so  called,  arises  out  of  the  con- 
sideration that  there  has  been  a  decrease  in  the  value  of  some  bonds, 
in  which  investments  have  been  made,  by  the  wearing  away  of 
premiums  thereon,  to  the  amount  of  $9,158,  and  it  is  claimed  this 
amount  should  have  been  provided  for  by  reserving  interest  received 
thereon  to  meet  this  deficiency.  This  question  has  been  held  to  be 
largely  one  of  the  intention  of  the  testatrix,  to  be  determined  in 
each  case  upon  the  language  of  the  will  and  the  surrounding  facts 
and  circum£tances.  {Mc Louth  v.  Ilunty  164  N.  Y.  179 ;  MaUer 
qf  Hoyt,  160  id.  607  ;  New  York  Life  Ins.  <b  Trust  Co.  v.  Baker^ 
165  id.  484.) 

The  surrogate  considered  the  question  under  this  rule,  and  con- 
cluded that  no  sinking  fund  was  required  as  to  these  bonds  in  ques- 
tion. We  have  examined  and  considered  his  opinion  and  the  briefs 
of  counsel,  and  the  cases  referred  to  therein,  and  see  no  reason  to 
disagree  with  the  surrogate's  conclusion.  There  has  been  a  very 
large  increase  in  the  estate  by  reason  of  the  holding  of  the  common 
stock  of  the  new  locomotive  company,  $2,750,000,  and  some  pre- 
ferred stock  of  the  company,  13,000  shares,  in  which  investments 
have  been  made.  Perhaps  this  consideration  has  no  real-  bearing 
upon  the  question  of  a  sinking  fund  as  to  other  securities,  but  it 
hardly  seems  in  accordance  with  equity  and  equality  to  permit  the 
remaindermen  to  retain  the  large  increase  realized  upon  some  seca- 
rities  and  at  the  same  time  require  the  holders  of  the  intermediate 
estates  to  contribute  from  their  income  amounts  to  keep  the  otlier 
securities  good  for  their  original  purchase  price,  and  the  courts  will 
lean  towards  an  equitable  and  just  disposition  of  these  questions. 
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The  decree  should  be  aflSrmed,  with  costs,  as  hereinbefore 
suggested,  payable  from  the  fund. 

All  concurred. 

Decree  of  Surrogate's  Court  affirmed,  with  separate  bills  of  costs 
to  the  trustees,  special  guardian  and  Jessie  Brooks  Tyler  payable 
out  of  the  fund. 


In  the  Matter  of  the  Application  of  Jesse  M.  Wood  and  Others, 
Kespondents,  to  Alter  a  Highway  in  the  Town  of  Gilboa,  by 
Laying  Out  a  New  Part  and  Discontinuing  a  Part  of  the  Old 
Highway  and  the  Assessment  of  Damages  Therefor. 

Jesse  M.  Cornell  and  Town  of  Gilboa,  Appellants. 

Third  Department,  March  7,  1006. 

Highway  Law— liighwaycoxnxniBsioners  may  waive  notice  of  applica- 
tion to  lay  out  rdad  —  when  public  ofBlcers  may  waive  statutory 
provisions. 

In  a  proceeding  to  lay  out  a  new  highway,  highway  commissioners,  though 
entitled  by  section  88  of  the  Highway  Law  to  five  days'  notice  of  the  applica- 
tion, waive  the  failure  to  serve  said  notice  by  appearing  before  the  County 
Court  without  making  objection.  Said  provision  for  notice  is  one  that  may  be 
waived  by  the  person  entitled  thereto  although  he  be  a  public  oflacer. 

Waiver  of  statutory  provisions  by  public  officers  considered  and  the  rule  stated. 

Beabqumbnt  of  an  appeal  by  Jesse  M.  Cornell  and  another  from 
an  order  of  the  County  Court  of  Schoharie  county,  •entered  in  the 
ofBce  of  the  clerk  of  the  county  of  Schoharie  on  the  14th  day  of 
February,  1905,  denying  the  appellants'  motion  to  vacate  and  set 
aside  an  order  granted  on  the  16th  day  of  May,  1904,  appointing 
three  commissioners  to  determine  the  necessity  of  proposed  high- 
way alterations  in  the  above-entitled  proceeding,  and  also  to  vacate 
and  set  aside  an  order  granted  on  the  3d  day  of  September,  1904, 
confirming  the  decision  of  the  said  commissioners. 

The  opinion  of  Mr.  Justice  Smith  on  the  former  argument  of 
this  appeal  is  reported  in  107  Appellate  Division,  514,  reference  to 
which  report  is  made  for  a  detailed  statement  of  the  facts  herein. 
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Eugene  E.  Howe^  for  the  appellanta.  . 

M.  S,  Wilcox^  for  the  respondents. 

COOHRANB,  J.  : 

The  commissioners  to  determine  upon  the  necesedty  of  the  pro- 
posed Iiighway  alterations  were  appointed  at  a  term  of  the  Scliohario 
County  Court,  held  in  the  village  of  Schoharie  on  the  16th  day  of 
May,  1904.  Section  83  of  the  Highway  Law  provides  that  five 
days'  notice  of  the  time  and  place  of  the  application  to  the  County 
Court  for  the  appointment  of  such  commissioners  shall  be  given  to 
the  highway  commissioner  of  the  town.  Such  notice  was  not 
given,  but  the  highway  commissioner  being  apprised  of  the  pro- 
posed application  appeared  by  counsel  in  the  County  Court  without 
objection,  and  such  appearance  is  recited  in  the  said  order  granted 
on  said  16th  day  of  May,  1904. 

It  was  held  on  tlie  former  argument  that  said  order  of  May 
sixteenth  was  a  valid  order,  made  by  a  court  of  competent  juris- 
diction and  tliat  the  notice  of  five  days  to  the  highway  commis- 
sioner was  waived  by  him  by  virtue  of  his  appearance  without 
objection. 

The  proposition  that  the  highway  commissioner  waived  the  statu- 
tory notice  of  five  days  was  stated  by  the  court  without  discussion. 
Neither  did  the  proposition  receive  any  consideration  by  counsel  on 
the  former  argument.  The  appellants  now  challenge  the  correct- 
ness of  this  proposition,  and  assert  that  the  highway  commissioner 
being  a  public  officer  could  not  waive  the  notice  of.  five  days 
required  by  the  statute  to  be  given.  This  point  is  vital  to  this 
appeal,  and  as  it  was  not  discussed  by  court  or  counsel  on  the 
former  argument  a  reargument  of  the  appeal  has  been  granted. 

The  appellants  in  support  of  their  contention  urge  three  cases 
which  will  now  be  considered.  The  first  is  People  ex  rel.  Com- 
missioner of  Highways  v.  Connor  (46  Barb.  833).  In  that  case 
referees  appointed  to  determine  an  appeal  from  tlie  determination 
of  the  highway  commissioner  had  failed  to  take  the  statutory  oath. 
The  statute  in  that  case  in  effect  declared  that  until  the  referees 
were  sworn  they  were  incompetent.  Without  the  oath  they  liad  no 
jurisdiction  to  proceed  in  the  discharge  of  their  duties.     Further- 
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more,  such  oath  would  have  bound  the  consciences  of  the  referees ; 
Blight  liave  affected  the  result  of  their  deliberations,  and,  hence, 
yitally  and  personally  concerned  every  taxpayer  in  the  town. 

The  next  case  is  People  ex  rel,  Stephens  v.  See  (29  Hun,  216).  In 
that  case  a  notice  demanding  that  a  jury  be  drawn  had  been  given 
to  the  town  clerk  three  days  before  the  return  thereof  and  to  the 
highway  commissioner  one  day  before  such  return  under  a  statute 
which  was  held  to  require  ten  days'  notice  to  the  town  clerk  and 
seven  days'  notice  to  the  highway  commissioner.  Such  notice  was 
of  course  held  to  be  insuflScient.  The  court  said  :  "  The  question 
presented  by  the  return  to  a  writ  of  certiorari  issued  herein,  is  what 
iiotice  of  dissatisfaction  is  required  to  be  served  upon  a  town  clerk  in 
eases  where  a  reassessment  is  asked  by  a  jury  under  chapter  455  of 
the  Laws  of  1847."  Manifestly  the  highway  commissioner  could 
not  waive  notice  which  was  required  to  be  served  on  a  town  clerk. 
The  court  did  not  hold  in  that  case  that  the  highway  commissioner 
could  not  waive  notice  intended  only  for  himself. 

The  third  case  referred  to  is  People  ex  rel,  American  Contract- 
ing (6  Dredging  Co.  v.  Wemple  (60  Hun,  225).  That  was  a 
proceeding  to  review  an  assessment  of  taxes  made  by  the  State 
Comptroller.  What  the  court  said  in  that  case  bearing  on  the 
question  of  waiver  concerned  two  preliminary  objections  raised 
mnder  a  statutory  provision  requiring  the  proceeding  in  question  to 
l)e  brought  within  thirty  days  from  a  specitied  time,  whereas  it 
was  claimed  that  the  proceeding  had  not  been  brought  within  such 
time,  and  also  requiring  that  the  papers  upon  which  motion  for  tlie 
writ  was  made  including  notice  of  motion  should  be  served  on  the 
Comptroller  at  least  eight  days  before  such  motion.  The  case  was 
Hot  decided  on  the  questions  thus  raised,  but  they  were  discussed  by 
the  court.  It  is  very  clear  that  the  Comptroller  in  that  case  could 
Bot  waive  any  proceeding  the  effect  of  which  would  be  to  permit 
or  create  a  remedy  which  might  adversely  affect  the  people  of  the 
State.  If  the  proceeding  was  not  brought  within  the  statutory 
time  it  was  barred  and  no  act  of  the  Comptroller  could  revive  the 
same.  Nothing  was  decided  in  that  case  which  sustains  the  claim 
of  the  appellants  herein. 

"What  has  been  said  in  reference  to  the  cases  above  cited  illus- 
trates the  principle  underlying  the  proposition  that  public  officers 
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cannot  in  all  cases  waive  statatorj  provisions  and  also  marks  the 
distinction  between  those  cases  and  tbe  present.  A  person  cannot 
waive  a  right  which  belongs  to  sotne  other  person.  A  public  officer 
cannot  waive  that  which  may  benefit  or  affect  the  public.  He  can- 
not, therefore,  as  held  in  the  cases  above  cited,  waive  an  oath  of  a 
referee  when  such  oath  affects  the  determination  of  the  referee  as 
to  a  matter  of  public  concern ;  he  cannot  waive  a  notice  required  to 
be  given  to  another  officer ;  he  cannot  waive  a  statutory  provision 
when  the  effect  of  such  waiver  would  be  to  revive  an  action  or  pro- 
ceeding affecting  adversely  the  State  or  a  sabdivision  thereof  when 
the  right  to  such  action  or  proceeding  would,  except  for  such 
waiver,  be  lost  by  lapse  of  time. 

Let  us  now  consider  the  nature  and  purpose  of  the  notice  required 
to  be  given  to  the  highway  commissioner  under  section  83  of  the 
Highway  Law.  Prior  to  the  amendment  of  that  section  by  chapter 
834  of  the  Laws  of  1894,  no  notice  to  the  highway  conmiissioner 
was  required.  The  purpose  of  the  amendment  of  course  was  to 
enable  the  commissioner  to  appear  on  the  application  and  oppose  or 
favor  the  same  as  he  might  deem  proper.  The  notice  when  served 
on  him  is  not  required  to  be  deposited  or  filed  by  him  in  any  public 
office.  He  is  not  required  to  publish  or  disclose  its  contents  to  any 
other  person.  It  is  intended  for  him  alone.  When  it  reaches  him 
its  mission  has  been  fulfilled ;  its  potentiality  has  been  exhausted ; 
its  vitality  has  expired.  It  does  not  touch  the  integrity  of  the  sub- 
sequent proceedings  or  the  result  thereof  as  did  the  referee's  oath 
in  the  case  above  mentioned.  It  does  not  reacli  beyond  the  com- 
missioner and  thus  enable  or  require  some  other  person  to  take 
some  step  pertaining  to  the  proceeding  as  did  the  notice  required  to 
be  served  on  the  town  clerk  in  the  case  above  mentioned.  It  can 
influence  the  conduct  of  no  one  save  the  highway  commissioner 
himself.  The  public,  it  is  true,  has  a  right  to  have  the  highway 
commissioner  perform  his  duty,  but  if  that  duty  is  performed  it  is 
a  matter  of  no  consequence  to  the  public  or  to  any  person  save  the 
commissioner  himself  whether  he  has  performed  such  duty  after  a 
notice  of  five  days  or  less.  The  commissioner  appeared  on  this 
application  and  presumably  discharged  his  duties  in  connection 
therewith.  He  did  not  waive  notice  of  the  application  as  liis 
appearance  on  the  application  demonstrates.    All  that  he  waived 
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was  the  length  of  notice.  This  was  a  mere  detail  of  praQtice  per- 
sonal to  himself  and  of  no  materiality  save  to  himself  alone. 

The  correct  rule  is  declared  in  People  ex  rel.  Commissioner  of 
Highways  v.  Connor  {supra\  as  follows :  "  The  whole  town  had  an 
interest  in  tlie  proposed  highway  and  had  a  right  to  require  that  the 
proceedings  should  in  all  material  respects  conform  to  the  require- 
ments of  the  statute."  So,  also,  in  Merritt  v.  Village  of  Portches- 
ter  (71  N.  Y.  312),  it  is  said :  "The  statute  must.be  strictly  pursued, 
and  any  departure  in  substance  from  the  formula  prescribed  by  law 
vitiates  the  proceedings."  This  rule,  although  strict,  has  not  in  the 
present  case  been  disregarded.  The  highway  commissioner  had 
notice  and  appeared  on  the  application.  The  failure  to  give  him  as 
long  notice  as  he  might  have  claimed  under  the  statute  was  not  such 
a  "material"  deviation  from  the  requirements  of  the  statute  or 
such  a  "departure  in  substance  from  the  formula  prescribed  by 
law"  as  to  vitiate  the  proceeding. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Chables  Coopeb,  Appellant,  v.  Henry  B.  Payne,  Respondent. 
Third  Department,  March  7,  1906. 

Ck>nditio]ial  sale — when  goods  are  retaken  by  vendor  the  consideration 
of  notes  g^ven  for  purcl^ase  price  fails  —  vendor  not  entitled  to  apply 
proceeds  of  sale  of  goods  on  notes  —  retaking  of  property  inconsistent 
with  af&rmance  of  sale. 

When,  after  a  sale  and  deliyery  of  goods  and  a  failure  of  the  vendee  to  pay 
therefor  within  the  time  set,  the  parties  have  entered  into  a  written  agreement 
that  the  sale  shall  be  conditional  with  the  right  in  the  vendor  to  retake  posses- 
sion on  the  failure  of  the  vendee  to  pay  notes  given  for  a  balance  due,  and  the 
vendor  has  asserted  his  title  and  retaken  possession,  he  cannot  thereafter 
rocover  the  purchase  price,  and  the  consideration  for  the  notes  fails. 
App.  Div.— Vol.  CXI.        50 
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Neither  can  the  vendor  sell  the  goods  reclaimed  and  apply  the  proceeds  on  said 

notes  as  the  whole  original  indebtedness  is  wiped  out. 
Nor  can  the  vendor  maintain  in  an  action  on  such  notes  that  his  negotiation  of 

the  notes  and  retaking  of  property  showed  an  election  to  affirm  the  sale.     If 

so,  the  retaking  of  the  property  was  conversion  and  he  cannot  assert  his  own 

wrong  as  a  reason  why  he  should  recover  on  the  notes. 

Appeal  by  the  plaintiff,  Charles  Cooper,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defei)dant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Montgomery  on  the  25th  day  of  April, 
1905,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
Montgomery  Trial  Term,  the  jury  having  been  discharged,  dismiss- 
ing the  complaint. 

Andrew  J,  Nellia  and  J.  S.  SiUerly^  for  the  appellant. 

Sen/ry  V.  Borst,  for  the  respondent. 

Cochrane,  J. : 

This  action  is  on  a  promissory  note  given  by  the  defendant  to 
the  plaintiff  in  part  payment  of  a  machine  manufactured  by  the 
plaintiff  for  use  in  the  defendant's  factory.  The  machine  wais 
ordered  by  the  defendant  in  December,  1902.  Plaintiff  accepted 
the  order,  agreeing  to  deliver  the  machine  within  sixty  days,  and 
that  the  stipulated  price  therefor  should  be  paid  within  thirty  days 
frfter  delivery. 

The  machine  was  sent  to  the  defendant,  and  payment  therefor 
not  having  been  made  within  thirty  days  after  it  reached  him  the 
parties  thereafter  and  on  May  26,  1903,  executed  a  contract  in 
which  it  was  recited  that  the  defendant  had  on  the  last-mentioned 
day  purchased  the  machine  conditionally  of  the  plaintiff,  and  that 
said  machine  was  then  in  defendant's  possession,  and  that  defendant 
would  pay  therefor  a  specified  sum  on  demand,  and  by  such  con- 
tract it  was  expressly  agreed  "  that  the  title  of  the  said  property 
does  not  pass  .by  virtue  of  this  conditional  sale,  but  said  property  is 
to  remain  the  property  of  the  said  Charles  Cooper,  his  heirs  and 
assigns,  and  subject  to  his  control  until  above-described  payment  is 
made,"  and  it  was  also  agreed  that  in  case  of  failure  by  the  defend- 
ant to  make  payment  for  the  machine  such  failui'e  should  work  a 
forfeiture  of  all  his  legal  and  equitable  claim  to  the  property,  and 
that  the  plaintiff  should  have  the  right  to  take  possession  thereof. 
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On  December  1,  1908,  no  part  of  the  purchase  price  of  the  said 
machine  having  been  paid,  the  parties  ezecnted  another  written 
instrament  providing  for  a  series  of  four  promissory  notes  to  be 
given  bj  the  defendant  to  the  plaintiff  in  payment  of  the  macliine, 
which  instrument  also  provided  that  it  should  not  in  any  way  affect 
any  of  the  terms,  covenants  and  conditions  of  the  former  written 
instrument  of  May  26,  1903. 

At  the  time  of  executing  the  instrument  of  December  1,  1903, 
there  was  due  to  the  plaintiff  from  the  defendant  a  small  amount 
for  merchandise.  This,  howeyer,  was  included  in  a  cash  payment 
of  $100  made  by  the  defendant  at  that  time,  and  the  balance  of  said 
payment  of  $100  was  to  apply  on  the  purchase  price  of  the  machine. 
So  that  there  was  no  consideration  for  the  four  promissory  notes 
except  the  purchase  price  of  the  machine  and  interest 

The  said  four  promissory  notes  matured  at  different  times. 
Action  was  brought  on  the  one  first  maturing,  in  which  action  plain- 
tiff recovered  a  judgment  which  was  affirmeci  on  appeal  to  this 
court  {Cooper  v.  Paytie^  103  App.  Div.  118.)  The  note  herein 
itvolved  is  the  second  one  of  the  series.  After  the  commencement 
of  this  action,  and  on  June  28,  1904,  plaintiff  took  the  machine 
against  the  protest  of  the  defendant,  and  on  July  8,  1904,  sold  it 
after  advertising  the  same  and  on  notice  to  the  defendant,  and  claims 
to  have  applied  the  proceeds  after  deducting  the  expenses  of  the 
sale  on  the  two  notes  of  the  series  last  maturing.  Defendant,  by 
supplemental  answer  which  he  was  permitted  by  the  court  to  serve, 
alleges  as  a  defense  to  this  action  the  taking  of  such  property  by 
the  plaintiff,  and  the  consequent  failure  of  the  consideration  of  the 
promissory  note  on  which  the  action  is  brought. 

It  was  held  by  this  court  in  the  former  action  (103  App.  Div. 
118),  in  affirming  the  judgment  in  plain tiff^s  favor  on  the  first 
promissory  note,  that  the  contract  of  May  26,  1903,  constituted  a 
transaction  of  conditional  sale,  and  that  the  plaintiff  became  a  con- 
ditional vendor  and  the  defendant  a  conditional  vendee ;  that  there 
was  b^ween  the  parties  only  an  executory  contract  of  sale,  not  to 
be  completed  until  payment  was  fuUy  made.  It  was  by  reason  of 
such  determination  that  the  plaintiff  procured  in  that  action  an 
affirmance  of  the  judgment  in  his  favor,  the  defense  being  a  breach 
of  an  implied  warranty  in  the  sale  of  the  machine^  and  the  court 
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holding  that  the  defendant  not  having  returned  or  offered  to  return 
the  machine  after  discovering  its  defects,  such  warranty  did  not  sur- 
vive the  acceptance  of  the  property,  the  contract  of  sale  being  execu- 
tory only,  although  the  rule  would  have  been  different  if  the  sale 
had  been  executed.  The  facts  in  the  two  actions  concerning  the 
nature  of  this  contract  are  the  same  and  the  determination  in  the 
former  action  that  the  transaction  was  one  of  conditional  sale 
forecloses  further  discussion  of  that  question. 

The  relation  between  the  parties  being  that  of  conditional  vendor 
.and  conditional  vendee  plaintiff  cannot  after  asserting  his  title  to  the 
property  in  question  and  taking  the  same  from  the  defendant's  pos- 
session and  selling  the  same  recover  the  purchase  prioe  thereof. 
{Farle  v.  Robimson^  91  Hun,  363 ;  affd.,  157  N.  Y.  683,  on  opinion 
below ;  White  v.  Gray* 8  SonSy  96  App.  Div.  154.)  Plaintiff  cannot 
disaffirm  the  contract  of  sale,  take  and  keep  his  property  and  at  the 
same  time  require  the  defendant  to  pay  therefor.  Neither  could 
he  sell  the  property  and  apply  the  proceeds  of  such  sale  on  tlie 
promissory  notes  of  the  defendant.  That  was  attempted  in  Earle 
V.  Robinson  {suprd)^  but  it  was  held  that  there  was  a  failure  of  con- 
sideration and  that  the  whole  original  indebtedness  was  wiped  out 
by  the  action  of  the  creditor. 

Plaintiff  negotiated  the  promissory  note  which  is  the  subject  of 
this  action,  and  now  claims  that  such  act  on  his  part,  and  the  insti- 
tution by  him  of  actions  on  this  and  the  former  note,  and  his  subse- 
quent acts  in  reference  to  the  sale  of  the  property,  constituted  an 
irrevocable  election  on  his  part  to  affirm  the  sale  and  made  it  impos- 
sible for  him  to  take  the  property  as  owner.  Such  acts  on  the  part 
of  the  plaintiff  might  be  available  to  the  defendant  in  an  action 
involving  title  to  the  property.  {Orcutt  v.  Rickenhrodty  42  App. 
Div.  238.)  But  the  plaintiff  cannot  avail  himself  of  his  own  acts  or 
omissions  performed  long  after  the  execution  of  the  contract  in 
question  to  impart  a  chieiracter  to  such  contract  which  it  did  not 
otherwise  possess.  The  status  of  the  parties  was  fixed  when  the 
contract  was  made  and  plaintiff  could  not  change  it  by  his  own  sub- 
sequent acts  or  omissions.  Moreover,  this  contention  of  the  plain- 
tiff reacts  against  himself.  For  the  only  justification  he  had  for 
taking  this  property  was  tliis  contract  which  has  been  held  to  be  a 
conditional  contract  and  which  gave  him  the  right  only  to  take  the 
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property  as  owner,  and  if  he  had  irrevocably  affirmed  the  sale  to 
defendant,  as  he  claims,  so  that  he  could  not  take  tlie  property  under 
Buch  contract,  as  owner,  then  he  had  no  other  right  whatever  to  take 
it  and  his  action  in  taking  it  was  a  conversion  thereof.  But  he  can- 
not urge  his  own  wrongful  act  in  converting  the  property  as  a  reason 
why  he  should  maintain  this  action. 

Tlie  judgment  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 


The  Town  of  North  Hempstead,  Appellant,  v.  Louise  TJ. 
Eldeidge,  Respondent. 

Second  Department,  March  2,  1906. 

Miinicipal  corporations  —  town  of  North  Hempstead  not  owner  of  lands 
under  water  south  of  Saddle  Bock  in  Little  Neck  bay. 

The  lands  under  water  south  of  Saddle  Rock  in  the  east  part  of  Little  Neck  bay, 
in  the  town  of  North  Hempstead,  were  not  granted  to  said  town  by  the  Dutch 
patent  of  November  16,  1664,  made  by  Governor  Kieft,  or  by  the  patent  of 
March  6,  1666,  by  Governor  Nichols,  or  by  the  patent  of  April  17,  1685,  but, 
on  the  contrary,  the  title  to  such  lands  remained  in  the  sovereign  and  is  now 
owned  by  the  State  or  its  grantees. 

Hence,  said  town  of  North  Hempstead  cannot  recover  said  lands  in  an  action 
of  ejectment  brought  against  the  owner  of  adjoining  uplands,  who  is  in  the 
possession  of  said  lands  under  water. 

History  of  early  grants  to  town  of  North  Hempstead. 

Appeal  by  the  plaintiff,  The  Town  of  North  Hempstead,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Nassau  on  the  22d  day  of  Decem- 
ber, 1904,  upon  the  report  of  a  referee  dismissing  the  complaint. 

Henry  Warren  Beehe^  for  the  appellant. 

Charles  H.  Young  {Oeorge  TT.  Davison  with  him  on  the  brief], 
for  the  respondent. 

Judgment  affirmed,  with  costs,  upon  the  opinion  of  Stephen  H. 
Olin,  Esq.,  referee. 

HiRSCHBERo,  P.  J.,  Woodward,  Jenks  and  Rich,  J  J.,  concurred. 
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The  following  is  the  opinion  of  the  referee : 

Olin,  Eeferee : 

This  is  an  action  of  ejectment.  The  plaintiff  seeks  to  recover 
about  nine  and  eighty-one  one-hnndredths  acres  of  land  nnder  water 
now  in  possession  of  the  defendant,  who  is  owner  of  the  adjoining 
upland.  This  land  is  situated  south  of  Saddle  Kock  in  the  east  part 
of  Little  Neck  bay  (formerly  Matthew  Qarretson's  bay)  in  the  town 
of  North  Hempstead,  county  of  Nassau.  Little  Neck  bay  is  on  the 
north  shore  of  Long  Island  opening  from  Long  Island  Sound,  and  is 
divided  at  its  head  by  a  small  peninsula  now  called  Little  Neck. 

The  plaintiff  bases  its  claim  upon  patents  from  the  Dutch  Gover- 
nor, Kieft,  and  the  English  Governors,  Nicolls  and  Dongan. 

Until  1784  the  town  of  Hempstead  ran  from  north  to  south  across 
the  island.  By  chapter  21  of  the  Laws  of  1784  the  town  of  North 
Hempstead  was  set  off  by  an  east  and  west  line  and  became  vested 
with  the  right  and  title  of  the  old  town  of  Hempstead  to  the  lands 
within  its  boundaries,  including  those  adjacent  to  the  sound.  {North 
Hempstead  v.  Hempstead^  2  Wend.  112.) 

It  is  not  disputed  that  the  town  of  Hempstead  acquired  the  legal 
title  to  land  under  water  within  the  bounds  of  its  patents  {Roe  v. 
Strong^  107  N.  Y.  358),  and  the  question  is  whether  the  disputed 
land  falls  within  the  boundaries  of  the  grants  to  the  town.  The  plain- 
tiff contends  that  substantially  one-half  of  the  land  under  water  in 
Little  Neck  bay  was  granted  to  the  town  of  Hempstead  ;  that  the 
plaintiff's  westerly  boundary  line,  under  its  patents,  begins  at  the 
head  or  middle  of  Matthew  Garretson's  bay  (Little  Neck  bay)  at  a 
point  in  the  middle  or  furthest  projection  of  the  small  peninsula 
known  as  Little  Neck  and  runs  thence  on  a  direct  north  line  to  the 
sound  or  East  river. 

The  defendant  claims  that  the  lands  under  water  in  this  bay  were 
never  granted  to  the  town  and  that  the  title  thereto  remained  in  the 
sovereign  and  is  now  in  the  State  or  its  grantees.  The  defendant 
contends  that  the  point  of  departure  for  the  west  boundary  of  tlie 
town  lands  is  not  to  be  found  on  the  peninsula  of  Little  Neck,  but 
at  the  head  of  the  bay  to  the  east  of  the  peninsula,  and  tliat  the  line 
runs  nortliward  along  high-water  mark  to  the  sound,  excluding  all 
lands  under  water. 

On  November  16,  1644,  Governor  Kieft  issued  for  the  town  of 
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Hempstead  a  patent  to  certain  named  persons  by  which  he  granted 
to  tliem  :  "  A  certaine  quantity  of  land,  with  all  the  havens,  harbors, 
rivers,  creekes,  woodland,  marshes,  and  all  other  appurtenances 
thereunto  belonging,  lying  and  being  upon  and  about  a  certaine 
place  called  the  Great  Plaineson  Long  Island,  from  the  East  River 
to  the  South  Sea,  and  from  a  certain  harbor  now  commonly  called 
and  knowne  by  ye  name  of  Hempstead  Bay,  and  so  westward  as 
farr  a^  Mathew  GarretsorCs  Bay^  to  begin  at  the  head  of  the  said 
two  bayes,  and  so  to  runn  in  direct  lines,  that  there  may  be  the  same 
latitude  in  breadth  on  the  south  side  as  on  the  north,  for  them,  the 
said  patentees,  actually,  really  and  perpetually  to  enjoy  in  as  large 
and  ample  manner  as  their  owne  free  lands  of  inheritance,  and 
as  farr  eastward."  (Pamphlet  of  Law  Department,  City  of  New 
York,  containing  Colonial  grants,  published  by  Geo.  L.  Kives, 
Corporation  Counsel,  p.  84.) 

On  March  6, 1666,  a  patent  of  Governor  Nicolls  recited  as  fol- 
lows :  "  Whereas,  there  is  a  certaine  towne  in  the  north  riding  of 
Yorkshire,  upon  Long  Island,  commonly  called  and  knowne  by  the 
name  of  Hempstead,  situate,  lying  and  being  on  the  south  side  of 
the  grate  plaines,  having  a  certaine  tract  of  land  thereunto  belong- 
ing, bounds  whereof  on  the  northeast  side  begin  at  the  northwest 
part  of  the  lands  commonly  called  Robert  Williams  purchase,  so 
running  on  a  direct  south  line  to  the  southermost  part  of  the  said 
lands  (which  by  compntacon  is  to  the  middle  of  the  Great  Plaines) ; 
it  extends  thence  east  to  the  utmost  limitts  of  the  said  Plaines,  and 
so  stretcheth  againe  south  to  the  sea  from  the  northeast  bounds 
aforementioned,  a  west  line  heing  rune  to  the  head  or  middle  of 
Mathew  OarretsorCs  Bay^  it  makes  theire  north  homids  /  from 
whences running  southward  to  the  sea;  they  are  hounded  to  the 
west  hy  the  east  limitts  of  the  townes  of  Flushing  and  Jamaica 
and  south  by  the  sea  or  maine  ocean."     (Ibid,  p.  47.) 

This  patent  was  given  as  a  "  confirmacon  "*of  the  Kieft  patent, 
and  it  conveys  "  all  the  aforemenconed  tract  and  neck  of  land,  set 
forth  and  bounded  as  aforesaid,  togetlier  with  all  havens,  harbors, 
creekes,  quarryes  *  *  *  waters,  lakes,  rivers,  fishing,  hawking, 
hunting  and  fowling,  *  *  *  to  the  said  towne,  tract  of  land 
and  premises  within  the  limits  and  bounds  aforementioned  described, 
belonging  or  in  any  wise  appertfiiiiing." 
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In  the  following  year,  6th  of  March,  1667,  Governor  Nicolls 
signed  a  new  patent  modifying  the  former  one  by  including  in  the 
north  boands  of  the  town  certain  lands  at  Matinicock  on  the  east 
side  of  Hemrpstead  harbor.  This  patent  was  recalled  and  is  import- 
ant only  88  an  aid  to  interpreting  its  predecessor.    (Ibid,  p.  50.) 

On  April  17,  1685,  Governor  Dongan  gave  a  patent  reciting: 
^'  Whereas,  there  is  a  certaine  town  in  Queens  County,  called  and 
knowneby  the  name  of  Hempstead  upon  Long  Island,  situate,  lying 
and  being  on  the  south  side  of  the  Great  Plaines,  having  a'  certaine 
tract  of  laud  thereunto  belonging,  the  bounds  whereof  begin  at  a 
marked  tree  standing,  at  the  head  of  Mattegarretta  Bay,  and  %o 
rtmning  and  thence  upon  a  direct  south  line  due  south  to  the  main 
sea,  and  from  the  said  tree  a  direct  north  line  to  the  south  or  east 
River,  and  so  around  the  poinjbs  of  the  necks  until  it  comes  to 
Hempstead  Harbour,  and  so  up  the  Harbour  to  a  certaine  barr  or 
sandy  beach ;  and  from  thence  up  a  direct  line  until  it  comes  to  the 
marked  tree  on  the  east  side  of  Contiagge  Point ;  and  from  thence 
a  soutlierly  line  to  the  utmost  extent  of  the  Great  Plaines,  and  from 
thence  upon  a  straight  line  to  a  certaine  tree  marked  in  the  neck 
called  Maskachoung  ;  and  so  from  thence  upon  a  due  south  line  to 
the  South-  Sea,  and  the  said  South  Sea  is  to  be .  the  south  bounds 
from  the  east  line  to  the  west  line,  and  the  Sound  or  East  River  to 
be  the  northerly  bounds  as  according  to  the  severall  deeds  or  pur- 
chases from  the  Indian  ovmers  and  the  patent  from  the  Dutch 
Governor  William  Kiefty  reiacon  thereto  being  had  doth  more 
fuUy  and  at  large  appea/r.^^    {Ibid,  p.  52.) 

The  plaintiff  contends  that  the  point  described  by  Dongan  as  tlie 
"  head  of  Mattegarrets  Bay,"  by  Nicolls  as  "  ye  head  or  ye  middle 
of  Mathew  Garretson's  Bay,"  and  by  Kief  t  as  "  the  head  "  of  Matbew 
Garretson's  Bay,  can  only  be  found  at  tlie  middle  or  furthest  pro- 
jection of  the  peninsula  now  known  as  Little  Neck. 

The  defendant  insists  that,  ex  vi  termini^  the  point  so  described 
must  be  sought  at  the  head  of  one  of  the  smaller  bays  into  which 
Little  Neck  bay  divides  and  that  the  head  of  the  small  bay  on  the 
east  side  of  Little  Neck  appears  to  a  person  standing  there  to  he  the 
middle  of  Little  Neck  bay — an  appearance  which  in  the  absence 
of  actual  survey  might  have  been  taken  as  fact  by  the  draftsmen  of 
the  patents. 
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The  arguments  on  this  point,  however  ingenious,  appear  to  me 
inconclusive,  and  the  location  of  the  westerly  boundary  of  Hemp- 
stead must  be  ascertained,  not  from  these  patents  alone,  but  by  refer- 
ence to  a  series  of  acts,  declarations  and  patents  relating  to  all  the 
boundaries  of  the  town. 

The  Kieft  grant  in  1664  of  "  a  certaine  quantity  of  land,  with  all 
the  havens,  harbors,  rivers,  creekes,  woodland,  marshes  and  all 
other  appurtenances  ^  *  *  from  the  East  Kiver  to  tlie  South 
Sea  "  from  Hempstead  Bay  "  westward  as  f arr  as  Mathew  Garretson's^ 
Bay  to  begin  at  the  head  of  the  said  two  bays,  and  so  to  runn  in 
direct  lines,  that  there  may  be  the  same  latitude  in  breadth  on  the 
south  side  as  on  the  north,"  according  to  settled  rules  of  interpreta- 
tion, conveyed  a  body  of  land  stretching  across  tlie  island  partly 
bounded  by  high-water  mark  in  Hempstead  bay  and  Matthew  Gar- 
retson's  bay,  and  did  not  include  land  under  water  in  either  of  these 
bays.  {People  ex  rel.  UnderhiU  v.  Scbxton,  15  App.  Div.  263,  269 ; 
aflfd.,  154  N.  Y.  748;  Gerard  Tit.  Real  Est.  [3d  ed.]  517;  Gould  v. 
Hudscm  Rvoer  R.  R.  Co.,  6  N.  Y.  522.) 

It  should  be  noted  that  the  words  "  and  as  farr  eastward  "  at  the 
end  of  the  description  in  Kieft's  patent  were  taken  as  granting  a 
tract  of  land  running  across  the  island  equal  in  width  to  the  tract 
already  described.  The  northeast  boundary  of  this  tract  was  unde- 
termined and  became  the  subject  of  further  action. 

On  October  10th  of  the  year  1645,  Governor  Kieft  gave  a  patent 
to  the  town  of  Flushing  of  lands  "  to  run  eastward  as  farr  as  Mathew 
Garretson's  Bay  *  *  *  being  bounded  *  *  *  on  the 
eastward  part  thereof  with  the  land  graunted  to  ye  plantations  and 
towne  of  Hempstead,  and  so  to  runn  in  two  direct  lines  into  the 
south  side  of  ye  said  Island,  that  there  may  be  the  same  latitude  in 
breftdth  on  the  south  side  as  on  the  north  side,"  etc.  (Law  Depart- 
ment Pamphlet,  81.) 

Before  the  ensealing  of  this  patent  it  was  ordered  that  the  "  land 
should  runne  north  and  south  but  as  farr  as  the  hills." 

Taking  these  two  patents  together  title  to  the  land  under  Little 
Neck  bay  remained  in  the  sovereign. 

On  the  23d  of  January,  1657,  the  inhabitants  of  Flushing  pro- 
tested to  the  Governor  against  "  the  intrusion  of  the  men  of 
Hempstead  on  the  East  part  of  our  boundes." 
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'^  Some  overture  has  bene  made  for  redresae  to  the  late  goaver- 
nonr  Eiifet,"  but  nothing  was  done  in  the  business.  (Documents 
Relating  to  the  Colonial  History  of  New  York,  vol.  14,  385.) 

On  May  11,  1658,  an  Indian  deed  was  made  to  the  ^Mnagistrates 
and  inhabitants  of.  Hempstead  "  for  a  tract  of  land  with  a  western 
boundary,  ^^  beginning  at  a  place  called  Mattagarrett's  Bay  and  soe 
running  upon  a  direct  line  north  and  south  from  sea  to  sea,"  etc 
(Thompson's  History  of  Long  Island,  vol.  2,  10.) 

At  a  General  Towne  Meeting  of  the  Town  of  Hempstead, 
December  ye  14th,  1663,  it  was  voted  that:  "Mr.  Seamans,  Mr. 
Jackson  and  Henry  Persall  sliall  forthwith  Lay  out  the  Lands  at 
Matthew  Garrisons  Bay  and  Eastward  at  Matinacock  in  perticuler 
alotments."     (1  North  &  South  Hempstead  Town  Records,  147, 148.) 

In  January,  1664,  Qovernor  Nicolls  addressed  a  letter  to  the 
Towns  of  Hempstead,  Flushing  and  Jamaica.    That  written  to  "  ye 
Constable  and  Overseers  of  Hempstead  "  was  as  follows : 
"  Gent. 

"  Tlie  time  within  w*^**  yo'  respective  Patten ts  are  to  bee  renewed 
and  confirmed,  drawing  on,  to  p'vent  misinformagon  Concerning  the 
Limit  ts  and  Bounds  of  yo*^  Several  Townes,  and  to  take  away  all  occa- 
sions of  future  Cavills  and  Contests,  w^^  otherwise  might  arise,  I 
have  thought  fitt  to  direct  you,  to  appoint  one  or  more  from  yo' 
Towne,  to  Meete  *  *  »  at  Jamaica,  to  whom  you  are  to  give  full 
Instructions,  concerning  yo'  certaine  Bounds  and  Limitts    *    *    *." 

Thirty-four  delegates  attended  this  meeting,  which  took  place  at 
Hempstead  on  February  twenty-eighth.  (Documents  Relating  to 
the  Colonial  History  of  New  York,  vol.  14,  592;  Lamb's  History 
of  New  York,  vol.  1,  part  1,  227.) 

On  March  2,  1664,  at  this  "generall  meeting  of  the  deputyes  of 
Long  Island  held  before  tlie  Govemour  at  Hempsteed,"  it  was 
ordered  "  that  a  lyne  shall  be  drawn  to  runn  through  the  middle  of 
the  hills  *  *  »  between  the  towns  of  Flushing  and  Jamaica 
east  and  west,  parallel  with  the  lyne  of  Flushing,  which  shall  be  the 
bounds  of  each  towne."    (Law  Department  Pamphlet,  88.) 

At  the  same  general  meeting,  but  on  March  3,  1664,  the  record 
recites,  "  Whereas  the  towne  of  Jamaica  doth  lay  claime  to  the 
Little  Plaines,  which  the  towne  of  Hempsteed  alleadge  to  be  within 
their  pattent. 
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"  Now,  in  regard  the  said  towne  of  Jamaica  have  for  nine  years 
past  enjoyed  the  said  Plaines  without  molestation,  and  cannot  sub- 
sist without  them,  neither  is  it  knowne  whether  they  are  within  the 
bounds  of  Herapsteed  Patent,  it  is  tliis  day  ordered  that  the  lyne  of 
Hempsteed  bounds  being  drawn  from  the  head  of  Mathew  Garret- 
sons  Bay  (wliich  is  to  say  the  middle  of  the  said  Bay)  to  run 
directly  to  tlie  South  Sea,  what  part  of  the  said  Little  Plaines  the 
said  lyne  doth  not  comprehend  to  be  within  ye  bounds  of  Hemp- 
steed  shall  be  and  remain  to  the  towne  of  Jamaica,  and  if  any  part 
thereof  sliall  be  within  the  bounds  of  Hempsteed  in  regard  they  are 
sufficiently  provided,  and  Jamaica  hath  great  necessity  thereof,  upon 
neighborly  and  moderate  townes  (terms),  the  towne  of  Jamaica 
shall  likewise  be  possessed  thereof  by  sale  or  assignmt  from  the 
towne  of  Hempsteed."     (Ibid,  p.  89.) 

At  the  same  "  generall  meeting  "  in  March,  1664,  the  line  between 
Flushing  and  Hempstead  was  fixed  and  the  land  of  Flushing  was 
declared  "  to  run  eastward  as  far  as  Matthew  Garretson's  Bay,  from 
the  head  or  middle  whereof  a  line  is  to  be  run  southeast  in  length 
(dxntt  three  miles^  and  two  mUeSy  in  hreadthj^  etc. 

This  appears  from  a  recital  in  the  Dongan  charter  to  Flushing  to 
be  hereafter  referred  to. 

On  May  1,  1665,  in  pursuance  of  the  order  made  at  the  ^^  Generall 
Meeting"  in  March,  1664*  a  Hempstead  town  meeting  "conde- 
scended "  that  their  "  Loving  ffriends,  The  iniiabitants  of  Jamaica," 
should  have  "  all  the  little  Plaines  which  our  Line  doth  compre- 
hend, and  all  the  Meadow  that  lyes  below  the  little  Plaines  that  is 
to  say  the  meadow  which  lyes  on  the  west  side  of  the  great  Eiver 
which  comes  out  of  the  great  Swamp."  (1  North  &  Soutli 
Hempstead  Town  Records,  178.) 

Thns,  in  1664,  the  boundaries  of  Flushing,  Jamaica  and  Hemp- 
stead, left  uncertain  by  tlie  Kieft  patents,  had  been  defined  and 
established  by  the  English  Governor  at  Hempstead  in  tlie  presence 
of  the- Long  Island  deputies,  and  he  could  now  proceed  to  issue 
patents  accordingly. 

On  February  15,  1666,  Governor  NicoUs  granted  a  patent  to 
Flushing  of  land  "  to  rnnne  eastward  as  farr  as  Mathew  Garret- 
son's  Bay  from  the  head  or  middle  whereof  a  line  is  to  be  runne 
southeast  in  lengthe  about  three  mUeSy  and  about  two  miles  in 


Digitized  by 


Google 


796  Town  of  Nobth  Hempstead  v.  Eldridge. 

Second  Department.  March,  1906.  [Vol  111. 

breadthe,  as  tlie  line  hath  been  surveyed  and  laid  out  hy  vertue  of 
an  order  made  at  the  Genall.  meetifig  Keld  at  ye  town  of  Hemp- 
stead  in  the  moneth  of  March,  1664: ;  thence  (that  there  may  bee 
the  same  latitude  in  breadth  on  the  south  side  as  on  the  north)  to 
runne  in  two  direct  lines  southward  *  *  *  as  is  directed  by 
another  order  made  at  the  generall  meeting  aforesaid  wli  passing  east 
and  west  as  the  trees  are  now  markt  is  the  bounds  between  je  said 
towne  of  Flushing  and  Jamaica.'*    (Law  Department  Pamphlet,  30.) 

The  town  of  Hempstead  had  conferred  upon  Thomas  Hicks  cer- 
tain lands  lying  on  Little  Neck  (then  called  Mad  Nance's  Neck), 
which  neck  had  been  *^  heretofore  reputed  to  bee  within  the  liraitts 
of  the  Towne  of  Hempstead." 

Governor  NicoUs  on  February  20, 1666,  gave  Hicks  a  patent  con- 
firming his  title  and  granting  him  all  the  neck,  *'  Provided  that 
the  lotts  and  Plantations  which  shall  be  settled  upon  the  said  neck 
have  relacon  to  the  Towns  of  Flushing,"  according  to  the  order 
made  at  the  general  meeting  at  Hempstead  in  March,  1664. 

In  March,  1666,  therefore,  when  Governor  Nicolls  issued  his 
patent  to  the  town  of  Hempstead,  the  western  boundary  of  Hemp- 
stead had  been  laid  down,  partly  by  orders  of  the  Governor  in 
General  Assembly  of  the  deputies  of  Long  Island,  and  partly  by 
acts  of  the  town  of  Hempstead.  It  no  longer  ran  from  the  head  of 
Matthew  Garretson's  bay  on  a  direct  line  southward,  but  ran  satUhr 
east  for  three  miles  from  Matthew  Garretson's  bay,  where  it  bor- 
dered on  the  grant  to  Flushing,  and  further  south  it  ran  along  the 
eastern  boundary  of  the  Little  Plains  which  belonged  to  Jamaica. 
Governor  Nicolls,  at  least,  recognized  the  whole  of  Little  Neck  as 
having  relation  to  the  towne  of  Flushing.  The  eastern  boundary 
of  Hempstead  had  also  ceased  to  be  a  direct  line  drawn  north  and 
south.  The  Nicolls  patent  follows  the  new  east  line  as  settled.  It 
then  says :  "  A  west  line  being  rune  to  the  head  or  middle  of  Mathew 
Garretson's  Bay,  it  makes  their  north  hov/ndsP 

It  cannot  be  supposed  that  this  line,  although  called  a  ^^west 
line,"  was  drawn  due  east  and  west,  so  as  to  exclude  the  lands  of 
Great  Neck.  A  line  running  in  a  general  westerly  direction,  but 
following  the  northern  limits  of  the  town  along  the  sound,  must 
have  been  intended.  As  to  these  northern  limits  no  controversy 
had  arisen  or  seemed  likely  to  arise. 


Digitized  by 


Google 


Town  of  North  Hempstead  v.  Eldridge.              797 
-  ■*  * 

App.  Div.]  Second  Department,  March,  1906. 

The  western  line  is  given  as  running  from  the  head  or  middle  of 
Matthew  Garretscm's  bay  "  southward  to  the  sea ;  they  are  hounded 
to  tJiewest  hy  the  townes  of  FluBhing  cmd  Jamaica^  and  South  by 
the  sea  or  Maine  Ocean." 

On  November  23,  1675,  Governor  Andros  made  an  order  recit- 
ing that  whereas  in  Governor  Nicolls'  time  Cornsbury,  or  Little 
Madnan's  Neck  (now  Little  Neck),  where  Capt.  Thomas  Hicks 
resides,  "  was  adjudged  to  bee  within  the  Limitts  of  fflushing,  since 
the  which  the  Line  having  been  runn.  It  hath  been  found  that  part 
of  the  Land  on  the  said  Neck,  belonging  to  Cap*  Thomas  Hicks,  is 
within  the  bounds  of  Hempstead  *  *  *  These  are  to  declare 
That  from  and  after  the  Date  hereof,  the  ffarme  and  Land  upon  Corn- 
bury  belonging  to  the  Said  Cap<^  Hicks  shall  bee  deemed  &  held  to 
bee  within  the  Bounds  and  Limitts  of  Hempstead,  &  nor  longer  of 
flushing."  (Documents  Relating  to  the  Colonial  History  of  New 
York,  vol.  14,  707.)     * 

On  March  23, 1685,  Governor  Dongan  gave  to  the  town  of  Flush- 
ing a  "  Patent  and  Confirmation"  of  the  Nicolls  patent,  using  sub- 
stantially the  same  words  of  description  therein  found.  He  recited 
an  agreement  between  Flushing  and  Jamaica,  dated  March  6, 
1679-80,  whereby  the  boundary  line  between  those  towns  had  been 
ascertained  and  continued  as  follows :  "  And  whereas  by  another 
certaine  writing  or  agreement,  dated  the  last  day  of  June,  one  thou- 
sand six  hundred  and  eighty-foner,  made  by  Elias  Doughty,  John 
Seaman,  Thomas  Willett  and  John  Jackson,  with  the  bounds 
between  the  towne  of  Flushing  and  Hempstead,  are  to  begin  at  the 
middle  of  the  Bay  where  Capt.  Jacques  runne  the  line^^  and  to 
hold  the  same  until  it  comes  to  the  land  called  by  the  name  of  the 
Governor's  land,  and  then  from  the  South  side  of  the  Governor's 
land  towards  the  end  of  the  Plaine  to  former  marked  tree  which 
stands  in  the  hollow,  and  to  runne  from  thence  upon  a  direct  line 
until  the  Rocky  Hill,  westerly  where  carts  usually  goe  to  Fhishing. 
*  *  *  And,  whereas,  applicacon  hath  been  made  to  me  *  *  * 
for  a  confirmation  of  the  aforesaid  tract  or  parcell  of  land  and  prem- 
ises contained  in  the  aforesaid  patent,  tw  it  hath  since  heen  limited, 
butted  and  bounded  by  the  aforementioned  agreements  of  the  town 
of  Flushing  with  the  towns  of  Jamaica  and  Hempstead ;"  and  the 
patent  confirms  and  grants  "  all  the  before  recited  tract  or  parcell 
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or  neck  of  land  set  forth,  Imdted  and  bounded  aa  aforesaid  by  the 
aforeu^entioned  patent,  Indian  deed  of  sale  und  agreements/* 
(Law  Department  Pamphlet,  85.) 

"When  in  the  following  month,  and  on  April  17,  1685,  Governor 
Dongan  gave  a  patent  to  Hempstead  of  land  bounded  on  the  west, 
beginning  ^'  at  a  marked  tree  standing  at  the  head  of  Matt^ax- 
retts  Bay,  and  so  running  and  thence  upon  a  direct  south  line  due 
south  to  the  main  sea,"  he  was,  if  these  words  are  taken  literallj, 
infringing  upon  the  established  rights  and  bouads  of  the  town  of 
Flushing. 

On  June  2, 1686,  at  a  town  meeting  in  Hempstead,  the  patentees 
and  others  were  directed  to  ^^  use  their  best  undever  to  maintajn 
the  Jenerall  bounds  of  our  townd  both  of  Purchis  and  Pattin  and 
as  for  the  west  bounds  of  oiir  townd  which  is  beginning  at  matha- 
garats  bay  hed  and  from  thence  a  south  line  to  the  see  and  a  North 
Line  to  the  sound  there  being  formerly  a  Contrevarsy  which  was 
the  hed  of  the  bay  and  at  the  Jenerall  Metting  that  was  held  at  onr 
townd  by  Governor  Nicols  and  the  Oantrys  debetys  the  thing  being 
then  desided  and  ordered  by  the  athority  afforesaid  that  the  MiddtU 
of  the  said  hay  that  is  Neve  the  hottttm  of  the  littell  Neck  should  he 
a  Cowntedfor  the  Hed  of  the  said  hay  where  then  was  a  tree  marked 
fer  our  west  bounds  between  flushing  and  us  from  which  tree  or 
Please  We  dwo  Order  and  impower  our  agents  afferesaid  to  use  their 
best  indevour  to  maintayn  a  south  Line  to  the  see  and  a  North  Line 
to  the  sound."     (2  N.  &  S.  Hempstead  Town  Records,  7,  8.) 

By  chapter  54  of  the  Laws  of  1797  (amendatory  of  Laws  of 
1796,  chap.  69,  §  9)  the  town  supervisors  in  the  different  counties 
on  Long  Island  were  directed  to  cause  maps  of  their  respective  towns 
to  be  inade  and  filed  in  the  Surveyor-General's  office.  Pursuant  to 
this  act  and  in  the  year  1797  maps  respectively  of  North  Hempstead, 
Flushing  and  Hempstead,  by  Wm.  M.  Stewart,  surveyor,  were  filed. 
The  boundary  between  these  towns  runs  southeast  from  Little  Neck 
bay  aboat  three  miles,  passes  the  end  of  the  Plains  (now  Floral  Park) 
and  goes  to  the  "  Rocky  Hill,"  which  was  a  point  of  departure  for 
the  boundary  between  Flushing  and  Jamaica.  The  line  was  tlins 
drawn,  as  it  had  been  settled  in  the  general  meeting  of  March,  1664, 
and  as  it  now  exists  between.the  borough  of  Queens  and  the  county 
of  Nassau.    The  boundaries  shown  by  these  maps  seem  to  cor- 
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respond  with  tlie  bounds  of  the  Kicolls  patents  as  modified  and 
established  bj  the  agreements  between  Flushing,  Hempstead  and 
Jamaica  recited  in  tlie  Dongan  patent  tp  Flushing.  It  follows  that 
the  point  ^^  at  the  middle  of  the  Bay  where  Capt.  Jacques  runne 
the  line"  is  the  point  where  the  present  boundary  between  Queens 
and  Nassau  reaches  Little  Keck  bay,  at  the  head  of  the  small  bay  to 
the  east  of  Little  Neck. 

Is  this  the  poiut  which  the  town  meeting  in  1686  called  '^  the 
Middill  of  the  said  Bay  that  is  nere  the  hoitum  of  the  littell  Neck  f  " 
This  language  is  not  perfectly  clear^  but  it  is  certain  that  neither 
the  town  nor  Governor  Andros  nor  Governor  Dongan  could,  in  1676 
or  1686,  move  tliis  boundary  westward  into  territory  already 
belonging  to  Flushing  by  patent  and  agreement. 

In  1691  August  Graham  filed  a  survey  of  a  due  south  line  by  the 
compass  (allowing  no  variation)  from  a  certain  '^  Burch  tree  marked 
with  the  letter  H  "  near  Hicks'  mill.  This  line  seems  to  have  been 
run  with  reference  to  some  controversy  as  to  laud  in  Bockaway. 
Graham's  line  fell  to  the  eastward  of  one  previously  run  by  a  Mr. 
Wells.  ; 

On  May  8  and  9,  1727,  Justice  John  Treadwell  and  other 
citizens,  ^^  purseuant  to  a  voat  made  by  the  mager  voat  of  the  free- 
holders of  Hempstead  did  aid  and  assist  Dr.  Colding  ye  Jeneral 
Survaior  of  the  province  of  Neu  York.  In  Buning  of  our  "West 
Line  which  is  our  west  bonds  according  to  our  purches  and  patiaus 
which  is  a  direct  South  line  due  South  from  the  head  of  mattheu- 
garisons  bay  to  the  South  Sea,  beginning  at  a  burch  tree  at  ye  sd  bay 
head."    (3  N.  &  S.  Hempstead  Town  Becords,  88.) 

Apparently  from  the  account  of  the  lines  as  drawn  this  survey 
agreed  with  that  of  Mr.  Wells  and  not  with  that  of  Graham,  who 
Iiad  allowed  for  no  variation  of  the  compass. 

The  map  filed  by  Graham  shows  that  the  tr^e  marked  H  used  by 
him  was  on  Little  Neck.  It  does  not  appear  by  whom  or  when  the 
tree  was  marked.  To  settle  questions  arising  on  the  south  side  of 
the  island  regarding  lands  not  affected  by  the  agreements  made  as 
to  the  boundary  between  Hempstead  and  Flushing,  it  was  appar- 
ently deemed  unnecessary  to  take  into  account  the  line  which  "  Capt. 
Jacques  runne"  and  which  had  been  adopted  by  agreement  on  June 
80,  1684,  and  I  do  not  think  that  the  evidence  furnished  by  the 
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Graham  map  can  be  taken  to  modify  the  conclusions  already  reached. 
It  may  be  said,  farther,  that  Graham's  north  line  (and  still  more  Mr. 
Wells'  north  line)  drawn  from  the  marked  tree  on  Graham's  map 
passes  eastward  of  high-water  mark  of  the  upland  on  Great  ]!f  eck 
adjacent  to  the  defendant's  land  under  water,  so  that  a  north  line, 
drawn  from  the  tree  marked  by  Graham,  would  not  give  the 
disputed  premises  to  the  plaintiff. 

The  Dongan  patent  to  Hempstead,  as  has  been  said,  runs  "  from 
the  said  tree  a  direct  north  line  to  the  South  or  East  River,  and  so 
around  the  points  of  the  necks  until  it  comes  to  Hempstead  Harbour," 
etc. 

The  Kieft  patent  had  given  to  Hempstead  the  lands  from  Hemp- 
stead bay  "  westward  as  iarr  as  Mathew  Garretson's  Bay,"  that  is  to 
say,  the  whole  of  Great  Neck,  but  it  appears  that  a  straight  line 
due  north  from  either  of  the  points  claimed  to  be  the  head  of  tlie 
bay  would  cut  off  portions  of  Great  Neck.  Hence,  the  line  could 
not  be  literally  a  "direct  north  line,"  and  must  be  either  a  lino 
following  the  shore  or  else  a  line  drawn  out  into  the  bay  to  the  west 
of  north.  Taking  the  point  of  departure  as  at  the  head  of  the  bay 
east  of  Little  Neck,  where  the  boundary  had  been  established  by 
the  patent  to  Flushing,  it  would  be  necessary  to  run  the  line  almost 
northwest  to  inclose  within  the  Hempstead  boundary  any  consider- 
able part  of  the  surface  of  the  bay.  Why  should  such  a  line  be 
described  as  a  "  direct  north  line  ?  "  How  far  into  the  waters  of  the 
sound  should  such  a  line  be  protracted  before  turning  "  around  the 
points  of  the  necks  until  it  comes  to  Hempstead  Harbour  ? " 

A  claimant  under  a  gratuitous  grant  from  the  sovereign  must 
bring  himself  within  clear  and  unequivocal  language,  and  the  uncer- 
tainty of  this  line  drawn  to  the  sound  seems  to  me  fatal  to  the 
plaintiff's  claim.  {Langdon  v.  Mayor y  etc,  of  City  of  Jf.  Y.y  93 
N.  Y.  145.) 

I  think,  therefore,  that  the  direct  "  north  line  "  is  to  be  taken  as 
starting  directly  north  and  following  the  shore  of  the  land  belonging 
to  Hempstead  in  a  general  northerly  direction,  just  as  the  "  direct 
south  line  due  south  to  the  main  sea"  must,  without  doubt,  be  taken 
as  running  first  southeast,  then  south,  southwest  and  south  again 
along  the  established  boundary  of  the  town  of  Flushing  and  the  line 
which  "  Oapt.  Jacques  runne." 
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It  is  to  be  noticed  that  the  boundaries  of  the  town  olHempstead,  as 
shown  on  Stewart's  map,  filed  in  1797,  include  no  land  under  water^ 
nor  is  there  evidence  showing  claim  of  title  by  the  town  before  the 
year  1889  to  any  lands  covered  by  the  waters  of  Little  Neck  bay. 

By  chapter  231  of  the  Laws  of  1835  Richard  Udell  was  authorized 
to  build  a  dock  on  the  west  side  of  Great  Neck,  extending  into  Little 
Neck  bay  not  more  than  400  feet  beyond  high-water  mark.  This 
dock  was  built  near  the  lands  under  water  occupied  by  the  defend- 
ant, and  existed  for  years,  so  far  as  appears  without  protest  from 
the  town  of  North  Hempstead. 

My  conclusion  is  that  the  land  under  water  described  in  the  com- 
plaint is  not  included  within  the  boundaries  of  either  of  the  Colonial 
patents  to^  the  town  of  Hempstead,  and  is  not  shown  to  be  the 
'property  of  the  plaintiff,  and  for  this  reason  the  complaint  should 
be  dismissed. 


LiDA  A.  Hall,  as  Administratrix,  etc.,  of  Burt  J.  Hall,  Deceased, 
Bespondent,  v.  Thb  Cayuga  Lake  Cembnt  Company,  Appellant. 

Third  Department,  March  7,  1906. 

Negligence  —  death  by  explosion  of  dynamite  —  failure  to  show  negli- 
gence of  defendant —  erroneous  charge. 

The  plaintiff's  intestate,  an  employee  of  the  defendant,  was  last  seen  alive  going 
to  a  small  house  maintained  by  the  defendant  for  the  purpose  of  thawing  out 
dynamite  to  be  used  in  blasting.  It  was  shown  that  the  custom  of  thawing 
dynamite  was  usual  and  necessary,  and  that  after  it  was  thawed  out  in  order 
to  use  it  a  small  hole  was  cut  in  one  end  of  the  stick  of  dynamite  and  an 
explosive  cap  inserted  which  was  secured  to  the  stick  by  winding  wires  around 
it.  The  only  negligence  sought  to  be  proved  was  that,  if  dynamite  were 
inclosed  in  a  metal  case  and  heated,  with  no  means  of  allowing  the  resulting 
gases  to  escape,  an  explosion  was  likely.  It  yas  not  shown,  however,  that  the 
defendant  so  inclosed  the  dynamite,  but  that  it  merely  inserted  an  explosive 
cap  in  one  end,  which  could  not  confine  the  gases. 

Held,  that  a  charge  which  in  effect  authorized  the  jury  to  find  out  tlie  cause  of 
the  explosion,  which  cause  the  plaintiff  had  not  discovered  and  proved  to  the 
Jury,  was  error; 

That,  as  it  was  not  shown  that  the  defendant  had  confined  the  dynamite  when 
heating  it  so  as  to  confine  the  gases,  the  evidence  that  it  would  explode  if 
heated  when  so  confined  furnished  no  grounds  on  which  the  jury  could  impute 
negligence  to  the  defendant. 

App.  Div.— Vol.  CXL        51 
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Appeal  by  the  defendant,  The  Cayuga  Lake  Cement  Company 
from  a  judgment  of  tlie  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Tompkins  on  the 
12th  day  of  December,  1904,  upon  the  verdict  of  a  jury  for  $3,600, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the  3d  day 
of  June,  1905,  denying  the  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

The  defendant,  in  the  transaction  of  its  business,  is  required  to 
blast  rock.  This  rock  is  blasted  by  the  use  of  dynamite.  This 
dynamite  is  stored  in  a  safe  reservoir  out  of  harm's  way.  As  it  is 
used,  however,  it  is  required  to  be  brought  up,  and,  in  cold  weather, 
thawed  out  before  it  can  be  exploded.  A  little  shanty  was  built 
upon  the  defendant's  premises,  near  to  the  quarry,  about  twelve 
feet  square.  This  shanty  contained  two  rooms.  One  of  them  was- 
what  was  called  the  tool  room,  in  which  the  tools  were  k^pt.  The 
other  room  was  called  the  dynamite  room.  The  dynamite  room 
was  the  smaller  of  the  two.  In  this  dynamite  room  was  a  stove, 
and  around  the  stove  upon  two  sides  were  shelves  about  eighteen 
inches  from  the  floor,  upon  which  the  dynamite  was  placed  for  the 
purpose  of  thawing  it  out.  After  the  dynamite  was  thawed  out  a 
little  hole  was  dug  out  from  one  end  of  a  stick  of  dynamite  into 
which  was  put  an  exploder.  The  apparatus  containing  this  exploder, 
and  containing  either  the  fuse  by  which  it  was  lighted  or  the  wire 
by  which  it  was  afterwards  attached  to  the  electric  battery,  was 
called  the  cap.  The  exploder  was  put  into  the  end  of  the  stick  of 
dynamite  and  in  some  way  the  wires  were  then  wound  around  the 
end  of  the  stick  of  dynamite  so  as  to  hold  the  exploder  or  cap  in 
its  place.  Upon  the  18th  day  of  January,  1903,  the  plaintiff's 
intestate  was  last  seen  going  toward  this  house  where  this  dynamite 
was  kept  A  short  time  afterward  a  loud  explosion  occurred  and 
_the  plaintiff's  intestate  was  found  with  his  body  very  much  muti- 
lated about  thirty  or  forty  feet  from  this  house.  This  action  is 
brought  by  his  administratrix  for  damages  for  his  death  as  caused 
by  the  negligence  of  the  defendant.  The  jury  rendered  a  ver- 
dict of  $3,500.  From  the  judgment  entered  upon  that  verdict 
and  from  an  order  denying  defendant's  motion  for  a  new  trial 
tiie  defendant  here  appeals.    Further  facts  appear  in  the  opinion. 
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HaUiday  dk  Denton^  for  the  appellant. 

J.  J,  McGuirCy  for  the  respondent. 

Smith,  J. : 

That  all  dynamite  in  cold  weather  is  required  to  be  thawed  out 
before  it  can  be  used  is  admitted.  That  the  method  which  the 
defendant  adopted  for  thawing  out  the  dynamite,  of  placing  it 
beside  a  hot  stove,  is  the  method  commonly  in  use,  is  established 
by  the  evidence.  The  learned  trial  court  in  charging  the  jury  upon 
the  question  of  negligence  said :  "  The  first  proposition  is,  she  must 
prove  that  the  accident  was  caused  by  this  negligent  conduct  of  the 
defendant  corporation.  That  is  the  first  question  which  you  must 
examine  in  this  case.  It  is  asserted  on  the  part  of  the  plaintiff  that 
the  accident  occurred  through  the  want  of  care  by  the  person  who 
was  in  charge  of  and  was  superintending  the  preparation  of  the 
dynamite  in  these  sticks ;  and  the  plaintiff  asks  you  to  infer  from 
tlie  evidence  in  this  case  that  in  some  manner  not  known  to  the 
plaintiff,  in  the  preparation  or  in  the  storing  of  these  sticks  of 
dynamite  which  had  been  thawed  near  the  stove,  and  in  the  absence 
of  the  superintendent,  that  in  some  manner  fire  or  lieat  or  some- 
thing was  applied  to  some  of  these  sticks  of  dynamite  and  that  the 
explosion  took  place  and  that  this  occurred  from  a  want  of  care 
and  caution,  and  negligence  on  the  part  of  this  man  Callihan.  The 
evidence  shows  that  he  was  the  only  person  that  had  the  charge 
of  this  shanty  and  of  the  preparation  of  loading  these  sticks  of 
dynamite  or  placing  the  caps  in  them.  The  plaintiff's  claim  is  that 
some  of  these  sticks  were  improperly  capped  and  left  upon  the 
shelf  near  the  stove,  and  the  theory  which  has  been  suggested  on 
the  part  of  the  plaintiff  is  that  in  some  manner  after  the  cap  had 
been  inserted  into  the  dynamite  and  it  had  been  secured  there  that 
the  confining  of  certain  gases  caused  the  explosion.  One  witness 
eaid  that  if  certain  gases  had  been  permitted  to  escape  from  the 
sticks  it  would  have  rendered  the  whole  composition  harmless 
under  ordinary  circumstances,  but  in  some  way  by  confining  the 
gas  in  the  tube  closed  in  the  manner  in  which  they  were  that  the 
explosion  took  place.*'  At  the  close  of  the  charge  the  defendant's 
counsel  requested  the  court  to  charge  "that  the  plaintiff  cannot 
recover  in  this  case  if  the  explosion  was  caused  in  any  way  by  gases 
accumulating  in  these  sticks  of  dynamite.     The  Court :  No ;  the 
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evidence  of  one  witness  is  that  that  would  caase  the  explosion. 
Defendant's  counsel :  There  is  no  proof  in  this  case  that  that  did 
cause  it.  The  Court :  Tliere  is  what  he  said  about  it.  Defendant's 
counsel  excepted  to  the  refusal  to  charge  as  requested.  The  Court : 
That  I  leave  as  question  of  fact  to  the  jury  to  determine  how  the 
explosion  took  place.  Defendant's  counsel  excepted  to  the  charge 
as  made  and  to  the  refusal  to  charge  as  requested." 

From  this  charge  it  will  be  seen  that  the  jury  were  authorized  to 
find  out  what  was  the  cause  of  the  explosion  which  cause  the  plain- 
tiff had  been  unable  to  discover  and  prove  before  the  jury.  Aside 
from  this,  however,  we  are  unable  to  find  any  evidence  whatever 
which  would  authorize  the  jury  to  find  that  this  explosion  was 
caused  by  the  confinement  of  gases  which  would  come  from  the 
dynamite.  The  only  evidence  to  the  effect  that  the  confinement  of 
gases  in  dynamite  will  cause  an  explosion  is  found  in  the  evidence 
of  the  witness  Maloney.  Upon  that  subject  he  swears :  "  To  explode 
it  by  heating,  it  is  confined  in  a  metallic  receptacle  where  the  gases 
cannot  escape  from  it."  This  dynamite  was  not  confined  in  any 
metallic  receptacle.  This  capping,  so  called,  is  fully  described  in 
the  evidence  by  the  witness  Calkins,  and  all  there  is  of  it  is  the 
insertion  of  an  exploder  into  a  hole  about  as  large.as  a  lead  pencil 
in  the  end  of  a  stick  of  dynamite  and  fastening  it  there  by  wires 
wound  around  the  end  of  the  stick.  It  is  apparent  that  the  gases 
which  would  escape  by  reason  of  the  heating  of  the  dynamite  are 
no  more  confined  than  they  would  be  without  the  capping.  There 
being  no  other  evidence  in  the  case  as  to  the  possibility  of  the 
explosion  being  caused  by  the  confinement  of  gases  it  was  clearly 
» error  for  the  learned  court  to  allow  the  jury  to  say  that  the  explo- 
sion might  have  been  so  caused  and  to  charge  the  defendant  with 
negligence  therefor.  It  is  not  necessary  for  us  to  decide,  therefore, 
whether  there  was  sufficient  evidence  in  any  aspect  of  the  case  to 
authorize  a  recovery,  or  whether  the  rulings  upon  questions  of 
expert  testimony  were  erroneous.  These  questions  may  not  be 
presented  in  another  trial. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 
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William  MoEoheon,  as  Sole  Surviving  Executor,  etc.,  of  Jones 

Ordway,    Deceased,    Eespondent,    v.    Godfrey    R.    Martins 

and  Mary  E.  Mar'hne,   Appellants,   Impleaded   with   Others, 

Defendants. 

Third  Department,  March  7,  1006. 

ICortgagre  —  realty  and  chattel  mortgage  securing  same  debt — agreement 
that  resort  shall  first  be  had  to  the  realty  mortgage  —  mortgagors  not 
damaged  by  violation  of  said  agreement  by  sale  under  chattel  mort- 
gage which  conveyed  no  interest  —  counterclaim  for  such  damage 
properly  dismissed  in  action  to  foreclose  realty  mortgage. 

When  a  chattel  mortgage  given  as  further  security  for  a  debt  secured  by  a  mort- 
gage on  real  estate  covers  only  the  personal  property  '*  which  belongs  to  us 
(the  mortgagors)  in  any  of  the  said  buildings"  and  provides  that  resort  shall 
first  be  had  to  the  realty  mortgage  to  collect  a  debt,  a  sale  under  such  chattel 
mortgage  before  an  action  to  foreclose  the  realty  mortgage,  which  sale  only 
purported  to  convey  the  interest  of  the  mortgagors,  and  they  having  no  inter- 
est, does  not  furnish  grounds  for  a  counterclaim  in  a  subsequent  action  to  fore- 
close the  realty  mortgage.  As  the  chattel  mortgagors  had  no  title  at  the  time 
of  the  mortgage,  and  as  only  their  interest  in  said  chattels  was  sold,  nothing  ' 
passed  to  the  purchaser,  and  hence  the  mortgagors  were  not  damaged  by  the 
apparent  breach  of  the  agreement  to  resort  first  to  the  realty  mortgage. 

Appeal  by  the  defendants,  Godfrey  E.  Martine  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Warren  on  the 
6th  day  of  May,  1905,  upon  the  report  of  a  referee. 

The  action  was  brought  for  the  foreclosure  of  a  mortgage.  The 
mortgage  was  executed  by  Godfrey  R.  Martine  and  Mary  E.  Mar- 
tine  upon  four  several  pieces  of  real  estate  described  therein  to 
Jones  Ordway,  to  secure  an  indebtedness  which,  upon  April  23, 190 1, 
amounted  to  upwards  of  $8,000.  This  mortgage  was  executed 
upon  the  10th  day  of  January,  1889.  This  plaintiff  is  the  surviv- 
ing executor  of  Jones  Ordway,  deceased.  In  August,  1899,  the 
same  defendants  executed  a  chattel  mortgage  upon  what  they  owned 
of  certain  personal  property  at  Blue  Mountain  lake  in  the  hotel  and 
cottages  adjoining.  This  chattel  mortgage  was  executed  to  William 
McEchron  and  James  M.  Ordway,  as  surviving  executors  of  Jones 
Ordway,  deceased,  and  was  for  the  purpose  of  secnring  the  same 
indebtedness  which  at  that  time  purported  to  be  secured  by  the  real 
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estate  mortgage.  This  chattel  mortgage  was  in  the  ordinary  form, 
but  contained  this  further  clause :  "  If  it  shall  become  necessary  to 
enforce  by  action  the  collection  of  the  notes  which  this  mortgage  is 
given  to  secure  resort  shall  first  be  had'  to  the  property  covered  by 
a  certain  mortgage  (real  estate)  bearing  date  January  10, 1889,  made 
and  executed  by  Godfrey  R.  Martine  and  Mary  E.  Martine  to  Jones 
Ordway,  recorded  in  the  office  of  the  clerk  of  the  county  of  Ham- 
ilton on  the  14tli  day  of  January,  1899,  and  in  the  office  of  the 
clerk  of  the  county  of  Warren  on  the  first  day  of  November,  1890, 
and  then  to  the  property  hereby  transferred  and  herein  described." 
It  afterwards  developed  that  at  the  time  of  the  giving  of  the  mort- 
gage the  mortgagors  were  not  the  owners  of  two  of  the  pieces  of 
property  described  in  the  real  estate  mortgage.  A  third  piece  of 
property  was  afterwards  deeded  by  the  mortgagors  and  the  lien  of  the 
mortgage  released  by  plaintiffs.  The  mortgage  remains,  however, 
a  lien  upon  the  remaining  piece  of  property  described  in  the  mort- 
gage, and  the  purpose  of  this  action  was  to  foreclose  this  mortgage 
as  to  this  piece  of  property.  The  court  has  found  that  the  personal 
property  at  Blue  Mountain  lake  was  not  at  the  time  of  the  giving 
of  the  chattel  mortgage  the  property  of  the  mortgagors,  but  was 
the  property  of  J.  Edwin  Martine,  a  brother,  and  that  nothing 
passed  by  virtue  of  the  chattel  mortgage  thus  given  to  the  plaintiffs. 
On  the  23d  day  of  April,  1901,  the  plaintiff,  assuming  to  act 
under  his  chattel  mortgage,  sold  at  the  front  door  of  the  Blue  Moun- 
tain Lake  Hotel  all  the  interest  of  the  defendants  Godfrey  E.  Mar- 
tine and  Mary  E.  Martine  in  the  personal  property  in  such  hotel 
and  in  the  cottages  adjoining.  Just  prior  to  the  sale  the  plaintiff's 
attorney,  acting  in  the  plaintiff's  behalf,  received  a  telegram  which 
was  sent  by  the  said  Godfrey  B.  Martine  and  Mary  E.  Martine,  as 

follows : 

"  Glenb  Falls,  N.  T.,  April  23,  1901. 

"  To  Hbnry  W.  Williams, 

"  Blue  Mountain  Lake,  N.  Y. : 

"  I  have  owned  all  household  goods  and  other  personal  property 
on  Blue  Mountain  Lake  house  premises  since  June,  1890,  and  I 
hereby  forbid  sale  of  the  same  unless  your  claim  antedates  mine, 

"J.  EDWIN  MARTINE,  Chicago, 
"  By  Godfrey  R.  Martine.*' 
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In  disregard  of  this  telegram  the  interest  of  the  defendants  God- 
frey B.  Martina  and  Marj  E.  Martine  were  sold  npon  that  day  for 
about  th6  sum  of  $500,  which  full  sum  has  been  credited  upon  the 
plaintiff's  claim  under  this  real  estate  mortgage. 

In  this  action  to  foreclose  this  real  estate  mortgage  the  defendants 
Godfrey  B.  Martine  and  Mary  E.  Martine  admitted  the  execution 
and  consideration  thereof  and  asserted  an  affirmative  defense  or 
counterclaim  for  damages  by  reason  of  the  unauthorized  sale  of  thia 
personal  property  under  this  chattel  mortgage.  Defendants  contend 
that  under  the  terms  of  the  chattel  mortgage  resort  must  first  be 
had  to  the  real  estate  mortgage.  Evidence  was  offered  by  the 
defendant  of  the  actual  value  of  the  personal  property  at  Blue 
Mountain  lake  whereupon  the  following  statement  was  made  upon 
the  trial  bj  the  plaintiff's  counsel. 

"  In  the  view  which  we  take  of  this  action,  the  question  of  dam- 
ages is  not  going  to  be  a  material  one,  and  we  have  agreed  to  allow 
the  defense  to  swear  one  witness  as  to  the  value  of  the  personal 
property,  and  no  other  evidence  is  to  be  put  in  on  the  value  except 
that  given  by  this  witness,  and  we  also  have  agreed  upon  this 
stipulation  between  the  parties : 

"  That  the  plaintiff  shall  offer  no  evidence  as  to  the  value  of  the 
personal  property  set  forth  in  the  counterclaim  and  bill  of  particu- 
lars herein  ;  that  in  the  event  that  the  referee  finds  that  the  defend- 
ants or  either  of  them  are  entitled  to  recover  upon  said  counter- 
claim, that  then  such  recovery  shall  go  to  extinguish  the  claims  of 
the  plaintiffs  against  the  defendants  so  that  one  shall  balance  the 
other,  and  that  no  judgment  for  damages  shall  be  entered  in  favor 
of  either  party,  and  the  excess  in  favor  of  defendants  or  either  of 
them  is  hereby  waived  and  released ;  that  the  plaintiffs  waive  the 
objection  heretofore  taken  that  this  counterclaim  should  have  been 
asserted  against  them  in  an  action  brought  against  them  individually, 
instead  of  in  a  representative  capacity,  and  shall  not  assert  the  same 
as  a  defense  to  this  action.  That  if  it  is  found  that  the  defendants  are 
entitled  to  recover  upon  the  facts  stated  in  said  counterclaim  against 
these  plaintiffs,  either  individually  or  as  executors,  tliey  sliall  recover 
against  theee  plaintiffs  as  executors  in  this  action,  upon  the  same." 

The  referee  has  found  that  Godfrey  B.  Martine  and  Mary  E. 
Martine  had  no  interest  in  nor  possession  of  the  said  chattels  at  the 
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time  of  the  giving  of  the  mortgage  or  at  the  time  of  the  sale  by  the 
plaintiffs  under  their  chattel  mortgage,  and  has  dismissed  the  defend- 
ants' counterclaim  and  directed  judgment  for  the  foreclosure  of  the 
plaintiff's  real  estate  mortgage.  From  the  judgment  entered  upon 
this  decision  the  defendants  Godfrey  B.  Martine  and  Marj  E. 
Martine  have  here  appealed. 

King  <&  Angell  {Joseph  A.  Kdlogg  of  counsel],  for  the  appellants. 

Ashley  dk  WiUiams  [Henry  W.  WUliams  of  counsel],  for  the 
respondent. 

Smith,  J. : 

We  agree  with  the  defendants'  contejition  that  a  sale  under  the 
chattel  mortgage  was  unauthorized  until  the  foreclosure  ^f  the  real 
estate  mortgage.  I'he  technical  construction  which  plaintiff's  coun- 
sel claims  for  the  stipulation  in  the  chattel  mortgage,  above  quoted, 
practically  takes  the  life  out  of  the  stipulation  and  nullifies  its 
effect.  A  fair  interpretation  of  that  stipulation  in  that  mortgage 
would  require  the  satisfaction  of  the  claim  as  far  as  possible  out  of 
the  Teal  estate  mortgage  before  the  chattel^  mortgage  could  be 
resorted  to  for  aid  in  its  payment.  The  fact  found  by  the  referee, 
that  the  personal  property  at  Blue  Mountain  lake  was  in  1890  con- 
veyed to  J.  Edwin  Martine,  and  that  at  the  time  of  the  giving  of 
the  chattel  mortgage  and  upon  April  23,  1901,  at  the  time  of  the 
attempted  sale  thereunder  the  defendants  Godfrey  R.  Martine  and 
Mary  E.  Martine,  had  no  interest  therein,  is  supported  by  the  evi- 
dence. The  inference  is  quite  clear  that  here  was  a  transfer  of 
this  property  for  the  purpose  of  evading  the  creditors  of  Godfrey 
B.  Martine,  but  such  a  transfer  is  good  as  between  the  parties,  and 
the  title  to  the  property  at  all  these  times  has,  therefore,  been  and 
now  is  in  J.  Edwin  Martine,  who  is  not  one  of  the  defendants  who 
asserts  any  counterclaim  in  this  action.  This  property,  however,  as 
well  as  the  real  estate  at  Blue  Mountain  lake,  which  had  been  con- 
veyed to  a  daughter,  Mary  J.  Martine  Fletcher,  were  clearly  in 
the  possession  of  the  defendants  Godfrey  B.  Martine  and  Mary  E 
Martine.  They  were  left  in  their  possession  both  by  the  daughter 
and  by  the  brother  who  held  the  legal  title  to  the  property.  This 
right  of  possession  would  give  to  these  defendants  a  right  of  action 
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for  a  conversion  of  that  property.  The  right  of  the  possessor  to  sue 
for  the  conversion  of  property  a  tliird  pereon  who  does  not  connect 
himself  with  the  legal  title  is  well  establislied.  lie  stands,  however,  as 
the  trustee  for  the  legal  owner  as  to  any  recovery  in  such  an  action. 
But  this  personal  property  was  never  converted  by  the  plaintiff. 
Its  possession  was  in  no  way  changed.  No  dominion  was  exercised 
thereover.  This  telegram  was  read  at  the  sale,  and  the  title  which 
was  in  fact  sold  was  simply  the  title  of  Godfrey  R.  Martine  and 
Mary  E.  Martine.  In  fact  the  chattel  mortgage  is  peculiar  in  mort- 
gaging only  that  part  of  the  chattel  property  "  which  belongs  to  us 
in  any  of  said  buildings  or  on  said  premises."  Under  the  findings 
of  the  referee  no  property  passed  by  the  mortgage.  No  property, 
therefore,  passed  under  the  mortgage  sale,  and  the  April  trip  of 
the  plaintiflPs  attorney,  and  his  pretended  sale  at  Blue  Mountain 
lake,  was  a  harmless  incident  which  damaged  no  one,  and  cannot 
be  made  the  basis  of  any  counterclaim  by  the  defendants  in  this 
action.  The  estoppel  claimed  by  the  defendants  as  against  the 
plaintiff  by  reason  of  the  attempted  sale  under  the  mortgage  has 
scant  support  when  the  mortgage  purports  to  convey  only  such 
part  of  the  property  as  belongs  to  the  defendants.  We  see  no 
reason,  therefore,  for  disturbing  the  conclusions  of  the  referee,  and 
the  judgment  should  be  aflBrmed,  with  costs. 

Judgment  unanimously  aflirmed,  with  costs;  Kellogg,  J.,  not 
sitting. 


Charles  Clifford,  Appellant,  v.  The  New  York  Central  and 

Hudson  River  Railroad  Company,  Respondent. 

Third  Department,  March  7,  1906. 

Negligence  —  injury  by  bundle  of  newspapers  thrown  from  moving  train 
—  evidence  —  error  in  excluding  evidence  of  custom  of  railroad  to 
permit  throwing  of  papers. 

In  an  action  to  recover  damages  for  injuries  received  by  plaintiff,  who  was  struck 
by  a  heavy  bundle  of  newspapers  thrown  from  the  defendant's  train  run- 
ning at  a  high  rate  of  speed,  it  is  error  to  exclude  evidence  offered  by  the  plain- 
tiff of  a  custom  of  the  defendant  to  allow  news  agents  to  throw  such  bundles  of 
papers  from  its  moving  trains,  as  a  railroad  company  permitting  it  is  liable  for 
the  injuries  caused  thereby. 
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Appeal  by  the  plaintiff,  Charle8  Clifford,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  Rensselaer  on  the  Slst  day  of  May,  1905, 
upon  the  dismissal  of  the  complaint  by  direction  of  the  court  after 
a  trial  at  the  Rensselaer  Trial  Term. 

The  plaintiff  was  at  work  upon  the  sidewalk  in  front  of  an  hotel 
at  Castleton,  N.  T.  Upon  the  opposite  side  of  the  highway  ran  tlie 
defendant's  road.  Upon  June  19, 1904,  while  the  plaintiff  was  thus 
at  work,  one  of  the  defendant's  trains  passed  through  Castleton. 
From  this  train  was  thrown  a  bundle  of  Sunday  New  York  news- 
papers, which  struck  the  ground  with  great  force  and,  rebounding, 
hit  the  plaintiff,  knocking  him  down  on  the  brick  walk  and  render- 
ing him  unconscious.  This  bundle  of  papers  weighed  about 
seventy-five  pounds  and  was  thrown  while  the  train  was  thus  run- 
ning at  the  rate  of  about  sixty  miles  per  hour.  For  the  injury  thus 
received  the  plaintiff  has  sued  the  defendant  company.  Upon  the 
trial  the  plaintiff's  complaint  was  dismissed.  From  the  judgment 
of  dismissal  the  plaintiff  has  here  appealed. 

Martin  A.  Springsteedj  for  the  appellant. 

William  P.  livdd^  for  the  respondent. 

Smith,  J. : 

In  Dwyer  v.  President^  etc,^  D,  <b  H,  Canal  Co,  (affirmed 
in  this  department  without  opinion,  17  App.  Div.  623)  plaintiff 
was  walking  along  a  highway  adjoining  a  railroad  and  was  struck 
by  a  bundle  of  papers  which  was  thrown  from  a  passing  train 
by  a  person  who  was  not  an  employee  of  the  railroad  company 
but  was  an  employee  of  a  news  company, which  was  accustomed  to 
take  its  papers  over  this  road  and  employed  a  man  for  the  purpose 
of  putting  them  off  af  different  stations.  In  that  case  Justice  Alton 
B.  Parker,  at  the  Trial  Term,  submitted  to  the  jury  the  question  as 
to  whether  it  was  tlie  custom  thus  to  throw  these  papers  from  the 
moving  train,  and  as  to  whether  that  custom  was  known  to  the  rail- 
road company,  charging  that  if  the  defendant  in  that  case  knew  of 
that  custom  and  permitted  it,  it  thereby  became  liable  to  the  plain- 
tiff for  any  damages  suffered  by  him  therefrom.  The  jury  found  a 
verdict  for  the  plaintiff,  and  the  judgment  entered  thereupon  was 
unanimously  affirmed  in  this  court 


Digitized  by 


Google 


Clifford  v.  New  York  Central  &  H.  R.  R.  R.  Co.      811 

App.  Div.]  Third  Department,  March,  1906. 

The  defendant  seeks  to  distinguish  that  case  from  the  case  at  bar 
by  claiming  that  tliere  ie  no  proof  here  of  the  existence  of  any  cus- 
tom of  throwing  off  these  papers  which  was  known  to  the  defend- 
ant company.  .That  is  probably  so.  The  lack  of  proof,  however, 
seems  to  have  been  due  to  an  erroneous  ruling  of  the  trial  judge  in 
rejecting  such  testimony  when  offered.  John  H.  Porter  was  called 
as  a  witness  for  the  plaintiff,  and  swore  that  he  purchased  Sunday 
papers  and  received  them  by  this  train.  He  swears  that  he  was 
down  to  the  train  and  signaled  to  the  man  to  throw  off  the  papers 
where  he  stood.  It  is  unnecessary'  to  repeat  here  the  colloquy  that 
occurred  between  the  counsel  and  the  court,  during  which  questions 
were  asked  by  plaintiff's  counsel  tending  to  show  such  custom,  and 
upon  objection  made  the  evidence  was  excluded.  The  final  question 
was  asked,  "  When  have  you  seen  your  papers  thrown  off  there  Sun- 
day mornings  previous  to  June  19, 1904  ? "  This  was  objected  to  as 
before,  objection  sustained  and  exception.  Plaintiff's  counsel  there- 
upon stated :  "  If  your  Honor  please,  if  this  had  been  a  custom 
there  of  throwing  off  papers,  and  the  papers  had  come  up  there 
before,  I  think  it  is  competent  to  show  they  did  this  as  a  habit 
repeatedly.  If  they  were  only  thrown  up  there  on  this  brick  walk 
once  it  would  be  a  different  thing.  I  desire  to  show  it  for  that  pur- 
pose, and  for  that  purpose  I  ask  the  question  and  you  give  me  an 
exception."  The  court :  "  You  have  already  asked  it  and  have 
already  taken  an  exception."  After  this  ruling  it  would  seem  to 
liave  been  an  impertinence  for  plaintiff's  counsel  to  further  persist 
in  placing  such  evidence  before  the  court.  We  are  unable  to  dis- 
tinguish this  case  in  principle  from  the  case  heretofore  decided  by 
us,  and  upon  the  doctrine  of  stare  decisis  must  reverse  the  judg- 
ment and  order  a  new  trial.  (See,  also,  Snow  v.  Fiichhurg  Railroad 
Company^  136  Mass.  552  ;  Galloway  v.  Chicago^  M.  cfe  St  P.  Ry. 
Co.y  56  Minn.  346 ;  Ohio  cfe  Mississippi  Ry.  Co,  v.  SimniSj  43  111. 
App.  260.) 

All  concurred. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event. 
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Knioeebbocker  Trust  Company,  as  Trustee,  Respondent,  v, 
Oneonta,  Cooperstown  and  Richfield  Springs  Railway 
Company  and  Others,  Defendants,  Impleaded  with  Daniel  M. 
LouNSBURY  and  Others,  as  Executors,  etc.,  of  John  W.  Lounsbuby, 
Deceased,  Appellants. 

Third  Department,  March  7,  1906. 

Parties  —  objection  to  defect  of  parties  defendant  must  be  taken  by 
demurrer  or  answer  ~  proper  practice  stated  —  objection  cannot  be 
made  by  motion. 

•When  a  defect  of  parties  appears  upon  the  face  of  the  complaint  the  defendant 
may  demur  thereto,  and  if  the  defect  does  not  appear  upon  the  face  of  the 
complaint,  the  objection  may  be  taken  by  answer.  A  failure  to  take  such 
objection  by  demurrer  or  answer  is  a  waiver  of  the  defect.  (Code  Civ.  Proc. 
§§  488,  498, 499.)  But  even  though  the  objection  be  so  waived  the  court  on  its 
own  motion  may  direct  parties  to  be  brought  in  if  a  complete  determination  of 
the  controversy  cannot  be  had  without  their  presence.   (Code  Civ.  Proc.  §  452.) 

But  an  objection  to  defect  of  parties  must  be  made  by  demurrer  or  answer  and 
cannot  be  made  by  motion. 

Appeal  by  the  defendants,  Daniel  M.  Lonnsburj  and  others, 
as  executors,  etc.,  of  John  W.  Lonnsbury,  deceased,  from  an 
order  of  the  Supreme  Court,  made  at  the  Otsego  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  connty  of  Otsego  on  the 
9th  day  of  January,  1906,  denying  the  said  defendants'  motion  that 
certain  other  persons  bo  made  parties  defendant  in  this  action. 

This  is  an  action  to  foreclose  a  mortgage  made  by  the  defendant 
Oneonta,  Cooperstown  and  Richfield  Springs  Railway  Company  to 
the  plaintiff,  as  trustee,  to  secure  the  payment  of  bonds  of  sncU 
company.  The  appellants  are  the  owners  of  some  of  such  bonds 
and  have  intervened  as  parties  defendant  herein.  They  interposed 
an  answer,  among  other  things,  alleging  a  defect  of  parties  defend- 
ant in  that  certain  other  persons,  naming  them,  were  owners  of  some 
of  the  bonds  and  necessary  and  proper  defendants,  and  that  with- 
out their  presence  a  complete  determination  of  the  controversy 
conld  not  be  had.  Subsequently  the  appellants  moved  at  Special 
Term  to  require  the  plaintiff  to  make  such  persons  parties  defend- 
ant herein.  From  an  order  denying  such  motion  this  appeal  is 
taken. 
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Henry  0.  Henderson  and  WiUiam  A.  Damdaan^  for  the 
appellants. 

Charles  E,  Hotchkisa  and  Joseph  F,  CoUtnSy  for  the  respondent. 

Cochrane,  J. : 

The  motion  was  properly  denied.  Section  488  of  the  Code  of 
Civil  Procedure  provides  that  where  there  is  a  defect  of  parties 
appearing  on  the  face  of  the  complaint  the  defendant  may  demur 
thereto.  Where  such  defect  does  not  appear  on  tlie  face  of  the 
complaint  the  objection  may  be  taken  by  answer ;  and  if  such  an 
objection  is  not  taken  either  by  demurrer  or  answer  the  defendant 
is  deemed  to  have  waived  it.  (Code  Civ.  Proc.  §§  498,  499.)  Even 
if  the  objection  is  not  taken  by  demurrer  or  answer  the  court  must 
on  its  own  motion  in  a  proper  case  where  a  complete  determination 
of  the  controversy  cannot  be  had  without  the  presence  of  other 
parties  direct  them  to  be  brought  in.  (Code  Civ.  Proc.  §  452.) 
"  Construing  sections  452  and  499  together,  their  meaning  is  that  a 
defendant,  by  omitting  to  take  the  objection  that  there  is  a  defect 
of  parties  by  demurrer  or  answer,  waives  on  his  part  any  objection 
to  the  granting  of  relief  on  that  ground,  but  when  the  granting  of 
relief  against  him  would  prejudice  the  rights  of  others,  and  their 
rights  cannot  be  saved  by  the  judgment,  and  the  controversy  cannot 
be  completely  determined  without  their  presence,  the  court  must 
direct  them  to  be  made  parties  before  proceeding  to  judgment." 
{Osterhoudt  v.  Board  of  Supervisors  of  the  County  of  Ulster^  98 
N.  Y.  243 ;  Stembach  v.  Prudential  Ins.  Co.^  172  id.  476.) 

Whether  the  parties  sought  by  the  appellants  to  be  brought  into 
tlie  action  were  proper  or  necessary  parties  was  a  question  to  he 
determined  by  the  court  on  the  trial  of  the  action.  Such  question 
was  not  properly  raised  by  motion.  The  appellants  pursued  the 
proper  practice  in  raising  such  question  by  answer,  and  were  at 
liberty  on  the  trial  to  litigate  the  issue  thus  raised,  at  which  tune 
the  court  would  have  properly  disposed  of  the  question  having 
reference  to  the  facts  as  then  established.  A  defendant,  however, 
cannot  by  motion  dictate  to  a  plaintiff  whom  the  latter  shall  make 
defendants,  thereby  subjecting  the  plaintiff  to  the  burden  and  per- 
haps the  costs  of  a  litigation  with  some  third  party  which  may  pos- 
sibly prove  to  be  unsuccessful.     Plaintiff  has  a  right  to  select  his 
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own  defendants,  subject  to  the  right  of  a  defendant  to  raise  the 
objection  by  demurrer,  or  answer  that  the  proper  parties  are  not 
before  the  court.  Plaintiff  may  then,  unless  he  prefers  to  bring  in 
such  parties,  litigate  with  the  defendant  .the  question  as  to  the 
propriety  of  the  presence  of  such  parties. 

The    order    sliould   be  affirmed,'  with    ten    dollars    costs  and 
disbursements. 

All  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Eugene  D.  Soribkeb,  as  Committee  of  the  Estate  of  Mabgabet  E. 
Berey,  a  Lunatic,  Appellant,  v.  George  Young  and  Adelbebt 
Young,  Respondents. 

Third  Department,  March  7,  1906. 

Lunatic  —  committee  cannot  authorize  sale  of  timber  on  lands  of  luna- 
tic without  permission  of  court  —  committee  entitled  to  recover  value 
of  timber  so  cut,  although  the  defendant  has  paid  therefor  to  the  has* 
band  and  son  of  the  lunatic 

The  committee  of  a  lunatic  cannot  alien,  mortgage  or  otherwise  dispose  of  the 
real  property  of  the  lunatic,  except  to  lease  it  for  a  term  not  exceeding  five 
years,  without  the  special  direction  of  the  court  obtained  in  proceedings 
brought  for  that  purpose. 

Hence,  persons  who  have  cut  timber  on  the  lands  of  a  lunatic  under  an  udsu- 
thorized  contract  with  her  husband  and  son,  and  with  the  permission  of  the 
committee,  are  liable  for  the  value  thereof  to  thfe  successor  of  said  committee, 
although  they  have  paid  therefor  in  good  faith  to  the  husband  and  son.  In 
such  case  a  verdict  for  the  plaintiff  should  be  directed. 

As  the  committee  has  no  power  to  authorize  the  cutting  of  the  timber  so  he  has 
no  power  to  authorize  the  purchasers  to  pay  the  value  thereof  to  third 
persons. 

Appeal  by  the  plaintiff,  Eugene  D.  Scribner,  as  committee  of  the 
estate  of  Margaret  E.  Berry,  a  lunatic,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendants,  entered  in  the  oflSce  of 
the  clerk  of  the  county  of  Fulton  on  the  5tli  day  of  July,  1905, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  28th  day  of  June,  1905,  denying  the  plaintiflPs 
motion  for  a  new  trial  made  upon  the  minutes. 
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Tliis  is  an  action  to  recover  damages  ,for  cutting  and  removing 
trees  and  timber  growing  on  the  farm  of  the  said  incompetent  per- 
son Margaret  E.  Berry.  At  the  time  of  the  acts  complained  of, 
Jerome  Egleston  was  the  committee  of  her  estate.  He  has  since 
died,  and  the  plaintiff,  having  been  appointed  his  successor,  brings 
the  action.  On  the  trial  the  defendants  admitted  the  acts  com- 
plained of  or  some  of  them,  but  sought  to  justify  them  by  reason 
of  an  alleged  authority  of  the  committee. 

From  the  testimony  of  the  defendants  it  appeared  that  they  made 
contracts  with  Samuel  P.  Berry,  the  husband,  and  with  Arthur 
Berry,  the  son  of  the  incompetent  person,  to  cut  and  remove  such 
wood  and  timber.  Before  acting  under  such  contracts  one  of  the 
defendants  saw  Egleston,  the  committee,  and  after  informing  him  of 
his  conversation  with  Berry  about  cutting  wood  asked  the  com- 
mittee if  ho  had  any  objection,  to  which  the  latter  replied,  "  No, 
sir,  anything  you  do  with  Berry  is  all  right."  There  was  also  evi- 
dence that  the  committee  permitted  Berry,  the  husband,  to  manage 
the  farm  and  to  do  with  it  as  he  desired.  The  latter  did  not  resi.de 
on  the  farm,  but  had  a  cottage  there,  and  went  there  every  season 
for  a  time  and  to  a  certain  extent  worked  the  farm. 

After  said  conversation  with  the  committee  the  defendants  cut 
and  removed  the  wood  and  timber  in  question.  Some  they  divided 
with  the  hiisband  and  son  of  the  incompetent  person  and  paid  them 
the  balance  thereof.  The  committee  received  nothing  for  the  wood 
or  timber  thus  removed,  nor  has  the  estate  of  the  incompetent 
person  received  any  benefit  therefrom,  nor  was  any  of  the  same 
used  by  any  person  on  the  farm. 

On  the  trial  at  the  conclusion  of  the  evidence  plaintifiF  moved  for 
a  direction  of  a  verdict  in  his  favor,  which  motion  was  denied  and 
exception  taken. 

Eugene  D.  Scribner^  for  the  appellant. 

Clark  Z.  Jordan^  for  the  respondents. 

Cochrane,  J. : 

The  legal  title  to  the  property  in  question  remained  in  th^  incom- 
petent person,  notwithstanding  the  appointment  of  the  committee. 
Such  committee  was  merely  the  custodian  or  bailiff  of  the  property 
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and  had  no  interest  therein  or  independent  power  to  dispose  of  the 
same  in  any  manner  whatever.  It  was  Iiis  duty  to  preserve  the 
property  and  not  to  dispose  of  it,  except  by  order  of  the  court 
(Kent  V.  West,  33  App.  Div.  112  ;  Hatter  of  Otis,  101  N.  Y.  580, 
585  ;  Pharis  v.  Gere,  110  id.  336.) 

"  A  committee  of  the  property  cannot  alien,  mortgage  or  other- 
wise dispose  of  real  property,  except  to  lease  it  for  a  term  not 
exceeding  five  years,  without  the  special  direction  T^f  the  court 
obtained  upon  proceedings  taken  for  that  purpose.*'  (Code  Oiv. 
Proc.  §  2339.) 

"  The  committee  thus  becomes  merely  the  officer  or  agent  of  the 
court  and  has  no  authority  except  such  as  comes  from  that  source 
or  is  vested  in  him  by  statute."  {Pharis  v.  Gere,  110  N.  Y.  336, 
347.) 

The  committee  being  without  power  to  sell  the  wood  in  question 
he  was  equally  without  power  to  authorize  the  sale  by  any  other 
person.  It  follows  that  the  cutting  and  removal  of  the  wood  by 
defendants  was  without  any  lawful  authority. 

Defendants  claim  that  even  if  their  acts  were  unlawful  the  com- 
mittee had  power  to  settle  with  them  and  that  they  have  paid  the 
husband  and  son  of  the  incompetent  person  by  authority  of  the 
committee.  The  only  authority  to  pay  these  third  parties  was  such 
as  was  implied  from  the  committee's  unauthorized  consent  that  the 
defendants  might  contract  with  them  for  the  removal  of  the  wood. 
Berry  and  his  son  were  not  the  lawfully  authorized  agents  of  the 
committee  to  make  the  sale,  for  the  reason  that  snch  sale  was  beyond 
the  power  of  the  committee.  And  the  payment  to  them  was  no 
more  law^fiil  than  the  sale  by  them.  The  entire  transaction  was 
beyond  the  power  of  the  committee,  and,  therefore,  void.  Although 
the  defendants  probably  acted  in  good  faith,  they  and  Berry  and  his 
son  were  all  wrongdoers,  and  the  defendants  cannot  claim  exemption 
from  their  wrongful  acts  because  they  made  payment  to  those 
jointly  concerned  with  themselves  in  the  same  wrongful  acts.  The 
payment  did  not  reach  the  committee,  or  benefit  in  any  respect  the 
estate  which  he  represented. 

Nor  was  there  any  contingency  or  circumstance  which  rendered 
it  proper  that  the  wood  should  be  sold.  Had  there  existed  any  rea- 
son therefor  tKe  court,  on  presentation  to  it  of  the  proper  factB| 
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would  have  ordered  such  sale.  {Mdtter  of  8ali»J>v/ry^  3  Johns.  Ch. 
347.)    But  no  such  claim  is  made. 

The  court  submitted  the  case  to  the  jury  on  the  theory  that  if  the 
defendants  had  the  consent  of  the  real  owner  of  the  farm  to  cut 
the  trees,  and  acted  in  good  faith  in  so  doing,  they  were  entitled  to 
a  verdict.  The  real  owner  was  the  incompetent  person,  who  could 
not  consent ;  the  committee  had  no  power  to  consent,  and  the  good 
faith  of  the  defendants,  however  great,  cannot  be  permitted  to 
diminish  the  estate  of  this  incompetent  person.  Plaintiff  was  enti- 
tled, as  a  matter  of  law,  to  recover,  and  his  motion  that  a  verdict  be 
directed  in  his  favor  should  have  been  granted. 

The  judgment  and  order  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event. 

All  concurred ;  Kellogg,  J.,  not  sitting. 

Judgment  and  orders  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event.  i 


The  Town  of  Walton,  Eespondent,  v.  Hugh  Adair,  Appellant. 

Third  Department,  March  7,  1906. 

Mxuiicipal  corporations  —  treasurer  of  Delaware  county  not  authorized 
to  pay  over  to  towns  taxes  received  from  railroads— failure  of  said 
treasurer  to  show  that  town  received  the  benefit  of  such  payment — 
Laws  of  1908,  chapter  616,  unconstitutioxial  as  applied  to  this  case. 

The  payment  by  the  treasurer  of  the  county  of  Delaware  to  the  supervisor  of 
the  town  of  Walton  of  the  taxes  received  from  the  New  York,  OntRrio  and 
Western  Railroad  Company  on  its  assessment  in  said  town,  exclusive  of  taxes 
for  school  district  and  highway  purposes,  was  illegal,  fA  by  section  13  of  the 
Gkneral  Municipal  Law  such  moneys  were  required  to  be  applied  to 
the  redemption  of  the  outstanding  bonds  of  said  town  issued  to  aid  in  the 
construction  of  said  railroad. 

The  town  is  entitled  to  recover  said  moneys  from  the  county  treasurer. 

In  an  action  to  recover  such  moneys  the  burden  is  on  the  defendant  to  show  that 
the  town  has  had  the  benefit  of  the  moneys  when  he  seeks  to  Justify  the  pay- 
ment to  the  supervisor  on  such  grounds.  Such  burden  of  proof  is  not  sus- 
tained when  it  appears  that  the  moneys  paid  to  the  supervisor  by  the  county 
App,  Div.— Vol.  CXL        52 
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treasurer  were  tningled  by  hhn  with  other  moneys  in  his  handB  and  that  the 
moneys  expended  by  said  supervisor  for  the  town  were  less  in  amount  than 
the  other  funds  he  had  at  his  disposal  for  such  purpose,  exclusiTe  of  said 
railroad  taxes. 

Laws  of  1903,  chapter  516,  amending  section  13  of  the  General  Municipal  Law, 
validating  payments  theretofore  made  in  good  faith  by  the  treasurer  of  any 
county  to  any  town  of  taxes  received  from  railroad  corporations  is  unconstitu- 
tional and  in  violation  of  section  10  of  article  8  of  the  State  Constitution  when 
it  has  the  effect  of  extinguishing  existing  causes  of  action. 

Decisions  apparently  to  the  contrary  were  made  prior  to  the  adoption  of  said 
clause  of  the  Constitution. 

Appeal  by  the  defendant,  Hugh  Adair,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  oflSce  of  the 
clerk  of  the  county  of  Delaware  on  the  4th  day  of  September, 
1905,  upon  the  decision  of  the  court  rendered  after  a  trial  at  the 
Delaware  Special  Term. 

This  case  on  a  former  appeal  is  reported  in  96  Appellate  Division, 
75,  reference  to  which  report  is  made  for  a  detailed  statement  of 
the  facts  herein. 

C:  Z,  Andrusj  for  the  appellant. 

-E!  H.  Sanford,  for  the  respondent. 

COCHBANE,  J. : 

The  defendant,  as  county  treasurer  of  Delaware  county,  paid  to 
the  supervisor  of  the  plaintiff  on  the  30th  day  of  January,  1900, 
$2,062.14,  being  the  taxes  received  from  the  New  York,  Ontario  and 
Western  Railroad  Company  on  its  assessment  in  said  town  of 
Walton,  exclusive  of  taxes  for  school  district  and  highway  pur- 
poses. Of  this  amount  $415.26  was  for  county  purposes,  and  on 
the  previous  appeal  to  this  court  it  was  held  that  the  same  was 
propeily  paid  by  the  defendant  to  the  supervisor.  The  remainder 
of  the  amount  received  by  the  defendant  from  the  railroad  com- 
pany as  above  stated,  being  $1,646.88,  was  required  by  section  12  of 
tlie  General  Municipal  Law  (Laws  of  1892,  chap.  685,  as  amd.  by 
Laws  of  1893,  chap.  466)  to  be  devoted  by  the  defendant  in  the  man- 
ner provided  by  said  section  for  the  purchase  and  redemption  of 
the  outstanding  bonds  of  the  plaintiff  which  had  been  issued  in  aid 
of  the  construction  of  said  railroad.     The  payment  of  this  amount 
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of  $1,646.88  by  the  defendant  to  the  supervisor  was,  therefore, 
unauthorized  and  illegal,  and  for  this  amount,  with  interest,  the  trial 
court  found  that  the  defendant  is  liable. 

The  defendant  disputes  his  liability  on  the  ground  that  the  town 
has  had  the  benefit  of  this  money.  This  contention  is  based  largely 
on  the  argument  that  no  allowance  was  made  in  the  tax  levy  of 
1S99  for  the  setting  aside  of  this  fund,  the  full  amount  of  which 
was  necessary  for  the  payment  of  the  town  liabilities  of  that  year 
and  that  all  such  liabilities  had  been  paid  and  that  the  town  had  no 
revenue  or  income  except  from  taxation.  Such  conclusion,  how- 
ever, does  not  necessarily  follow  from  the  premises.  It  does  not 
appear  when  all  of  tlie  town  liabilities  were  paid.  Such  liabilities 
may  have  been  paid  from  other  moneys  of  the  town  arising  from 
taxation.  The  burden  was  on  the  defendant  to  prove  that  the  town 
had  received  the  benefit  of  the  money  in  question.  Payment  of 
the  said  sum  of  $2,062.14  was  made  to  the  supervisor  by  the 
defendant  in  two  checks  of  $262.14  and  $1,800.  The  proceeds  of 
the  former  check  were  received  in  cash  by  the  supervisor  person- 
ally and  no  attempt  was  made  to  trace  such  proceeds.  The  $1,800 
check  was  deposited  in  the  bank  to  the  credit  of  the  account  of  the 
supervisor,  the  proceeds  thereof  being  mingled  with  other  funds  of 
the  town.  Against  this  account  the  supervisor  drew  checks  in 
payment  of  claims  against  the  town  and  also  for  his  individual  pur- 
poses. The  trial  court  has  found  as  facts  that  the  amounts  so  drawn 
from  said  bank  in  payment  of  the  claims  against  said  town  were 
less  than  the  said  deposit  of  town  moneys  in  said  bank  exclusive  of 
said  deposit  of  said  01,800  check;  that  no  part  of  the  sura  of 
$1,646.88  paid  to  the  supervisor  by  the  defendant  as  county  and 
State  taxes  was  used  by  the  supervisor  in  the  payment  of  claims 
against  the  town  and  that  the  town  never  received  any  benefit 
therefrom,  but  that  the  said  sum  of  $1,646.88  was  appropriated  by 
the  supervisor  for  his  individual  purposes.  The  evidence  is  suf- 
ficient to  sustain  these  conclusions  of  the  learned  trial  court. 

The  defendant  further  insists  that  by  chapter  515  of  the  Laws  of 
1903,  passed  since  the  commencement  of  this  action,  amending  sec- 
tion 12  of  the  General  Municipal  Law,  the  payment  in  question  to 
the  supervisor  was  legalized.  This  contention  was  considered  and 
answered  adversely  to  the  defendant  on  the  former  appeal.     He, 
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however,  insists  that  this  question  was  then  improperly  decided 
and  calls  our  attention  to  the  case  of  Mayor ^  etc.^  v.  Tenth  National 
Bank  (111  N.  Y.  446).  In  that  case  the  defendant  had  without 
legal  authority  made  advancements  for  the  construction  of  the 
county  courthouse  in  New  York  county,  some  of  which  moneys  thus 
improperly  advanced  had  been  misappropriated  by  one  or  more  of 
the  officers  to  whom  the  advancements  were  made.  Chapter  9  of 
the  Laws  of  1872  authorized  the  city  comptroller  to  pay  back  to  the 
defendant  and  other  banks  similarly  situated  all  moneys  advanced 
by  said  banks  prior  to  a  certain  day,  to  or  for  the  use  of  any  of  the 
departments  or  commissioners  of  the  city  or  county  of  New  York. 
It  will  be  observed  that  the  act  of  1872,  which  the  court  had  under 
consideration  in  that  case,  was  passed  before  the  adoption  of  the 
constitutional  provision  that  "  no  county,  city,  town  or  village  shall 
hereafter  give  any  money  or  property  or  loan  it«  money  or  credit  to 
or  in  aid  of  any  individual,  association  or  corporation."  This  con- 
stitutional provision  was  first  adopted'  in  1874  and  went  into  eflfect 
on  January  1,  1875,  and  now  is  a  part  of  section  10  of  article  8  of 
the  present  State  Constitution.  In  Matter  of  Oreene  (166  N.  Y. 
493)  the  case  of  Mayor^  etc.y  v.  Tenth  Nojtional  Bank  was  distin- 
guished as  having  reference  to  an  act  passed  before  the  constitutional 
provision  above  referred  to,  the  court  saying  that  the  case  last  cited 
was  decided  in  1888,  but  involved  an  act  passed  prior  to  1875,  and 
that  the  constitutional  amendment  referred  to  took  effect  in  1875. 
The  town  has  a  cause  of  action  against  the  defendant.  This  cause 
of  action  is  property.  The  construction  of  the  act  of  1903,  as  con- 
tended for  by  defendant  and  as  applied  to  this  action,  would  result 
in  giving  to  the  defendant  this  cause  of  action  or  property  which 
belongs  to  the  town,  and,  therefore,  this  contention  of  the  defend- 
ant is  within  the  constitutional  prohibition  above  set  forth* 
The  judgment  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 
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Emma  Deokeb,  Respondent,  v.  Abram  Hunt,  Appellant. 

Third  Department,  March  7,  1906. 

Trespass  by  cutting  timber  —  reservation  of  right  to  cut  timber  con- 
strued — when  no  time  set  timber  must  be  removed  within  reasonable 
time  —  when  such  right  not  acquired  by  prescription. 

In  an  action  for  trespass  upon  plaintiff's  land  by  cutting  and  taking  timber 
therefrom  it  was  shown  that  plaintiff's  predecessor  in  title,  one  M./in  1856, 
had  conveyed  the  farm  by  contract  and  subsequent  warranty  deed  con- 
taining a  reservation  in  these  words,  "excepting  and  reserving  the  standing 
timber  on  the  south  end  of  farm  ♦  ♦  *  and  the  right  of  way  to  and  there- 
from." The  lands  came  to  the  plaintiff  by  several  mesne  conveyances  contain- 
ing similar  reservations.  It  was.  shown  that  one  of  the  intermediate  owners 
of  said  land  had  agreed  with  the  grantee  of  other  lands  from  the  original  owner 
that  the  timber  should  be  removed  under  said  reservation  within  four  years. 

Hdd,  that  when  the  grantor  of  lands  has  reserved  the  right  to  remove  timber 
therefrom,  and  no  time  is  specified  in  which  to  remove  it,  a  reasonable  time 
only  is  intended; 

That  the  reservation  aforesaid  must  be  construed  to  mean  that  the  grantor  or  his 
successors  in  title  must  remove  the  timber  within  a  reasonable  time,  and  that 
at  the  expiration  of  such  reasonable  time  the  timber  remaining  became  the 
property  of  the  grantee; 

That  under  the  circumstances  said  reasonable  time  had  expired,  and  that  the 
plaintiff  was  entitled  to  recover  for  the  timber  cut  by  the  defendant; 

That,  although  the  defendant's  predecessors  in  title  had  resided  upon  the  lands 
received  from  the  original  grantor  for  twenty-six  years,  and  during  that  time 
had  taken  wood  and  timber  under  the  so-called  "reservation,"  such  fact  was 
insufficient  to  establish  a  right  to  take  such  timber  by  prescription; 

Held,  further,  that  the  acquiescence  of  plaintiff's  predecessors  in  title  in  the  tak- 
ing of  such  timber  by  the  defendant's  predecessors  in  title  did  not  bar  the 
plaintiff  from  insisting  that  the  defendant  must  cease  from  taking  such  timber 
after  the  reasonable  time  to  remove  the  same  had  expired. 

Appeal  by  the  defendant,  Abram  Hunt,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  Delaware  on  the  20th  day  of  December, 
1904,  upon  the  report  of  a  referee. 

The  plaintiff  commenced  this  action  against  the  defendant  for 
trespassing  upon  her  lands  and  cutting  and  taking  timber  therefrom. 
The  action  was  referred  to  a  referee,  who  rendered  a  report  in  favor 
of  the  plaintiff,  and  from  the  judgment  entered  thereon  this  appeal 
is  taken. 


Digitized  by 


Google 


822  Deckeb  v.  Hunt. 


Third  Department,  March,  1906.  [Vol.  111. 

0^  Connor  c6  VCormor^  for  the  appellant. 
F.  M,  AndruSy  for  the  respondent. 

Pabkeb,  p.  J. : 

The  plaintiff  upon  this  appeal  may  claim  that  the  following  facts 
have  been  establislied : 

In  1856  Charles  More  was  the  owner  of  two  farms,  the  dividing 
line  between  them  running  nearly  north  and  south.  On  April  10, 
1856,  he  contracted  to  sell  the  westerly  of  such  farms,  describing  it 
by  metes  and  bounds,  to  one  Bloomburg.  Such  contract  contained 
a  reservation  of  the  timber  on  the  south  end  of  the  farm.  Just 
what  its  phraseology  was  is  not  certain,  as  it  has  been  lost ;  but  it  is 
not  very  material  as  that  contract,  having  been  assigned  from  Bloom- 
burg to  one  Powell,  More,  on  December  1,  1860,  in  pursuance  and 
satisfaction  thereof,  conveyed  the  farm  to  Powell  by  a  warranty 
deed  dated  on  that  day,  in  which  is  contained  an  exception  in  these 
words :  "  Excepting  and  reserving  the  standing  timber  on  the  south 
end  of  farm  adjoining  Ruf us  W.  Baker  and  the  right  of  way  to 
and  therefrom."  Powell  resided  on  the  farm  for  several  years  and 
then  conveyed  it  to  one  Lawrence  Conro  by  a  warranty  deed,  con- 
taining an  exception  of  the  said  timber  in  the  same  language  as 
above.  Lawrence  the  next  year,  viz.,  on  May  1,  1866,  conveyed  to 
Isaac  Conro  by  a  warranty  deed'  containing  the  same  exception 
and  in  the  same  language  as  above  stated.  Thus  in  May,  1866, 
the  title  and  possession  of  the  westerly  farm  had  passed  to  Isaac 
Conro,  but  evidently  he  had  not  acquired  any  title  to  the  "stand- 
ing timber  "  on  the  south  end  thereof. 

On  September  27,  1856,  the  said  More  contracted  to  sell  and 
convey  to  one  Hiram  Conro  the  easterly  farm  above  mentioned, 
describing  the  same  by  metes  and  bounds,  and  such  contract  also 
contained  the  following  clause  :  "  The  said  More  hereby  conveys  to 
said  Conro  all  his  right  to  the  wood  on  the  south  end  of  the  farm, 
by  reason  of  a  reservation  of  the  same  in  a  contract  of  sale  of  land 
made  on  or  about  the  10  day  of  April,  1856,  to  Wilson  Bloom- 
burg.'' This  contract  was  signed  by  More,  was  witnessed  and  was 
under  seal.  Conro  went  into  possession  of  such  easterly  fann,  and 
on  December  1,  1860,  More  executed  to  him  a  conveyance  of  the 
same  by  a  warranty  deed  of  that  date.    There  was  no  mention, 
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however,  in  such  deed  of  the  wood  mentioned  in  such  contract. 
Hiram  Conro  resided  on  such  easterly  farm  until  April  10,  1876, 
and  then  conveyed  the  same  to  one  Stephen  Peckham,  and  in  such 
conveyance  was  included  the  following  provision :  "  Also  all  the 
wood  on  the  south  end  of  a  farm  now  owned  by  Isaac  Conro  by 
reason  of  a  reservation  of  the  same  in  a  deed  of  the  farm  Isaac 
Conro  now  owns  from  Charles  C.  More  to  Wilson  Bloombnrg  and 
by  virtue  of  a  contract  between  the  party  of  the  first  part  (Hiram 
Conro)  and  Charles  C.  More,  dated  September  27,  1856,  which  I 
have  this  day  assigned  to  the  party  of  the  second  part  (Stephen 
Peckham).  The  party  of  the  second  part  has  at  all  times  the  right 
to  enter  upon  the  said  wood  lots  for  the  purpose  to  cut,  get,  draw 
timber  or  wood  oflf  from  said  lot." 

Thus  it  appears  that  when  Isaac  Conro  became  the  owner  of 
the  westerly  farm  in  1866,  Hiram  Conro,  who  was  his  father, 
owned  and  occupied  the  easterly  farm,  and  claimed  to  own,  and 
did  own,  under  the  provision  in  his  contract  from  More  whatever 
wood  or  timber  More  had  excepted  in  his  conveyance  to  Powell ; 
and  it  is  plain  that  up  to  this  time  he  had  taken  oflE  from  such  south 
end  of  the  westerly  farm  both  timber  and  wood  whenever  he 
desired.  After  Isaac  became  the  owner  he  stated  to  his  father 
that  he  wanted  a  stated  time  fixed  when  tJie  timber  was  to  be  taken 
oflf,  and  it  was  then  agreed  that  it  should  be  all  removed  in  four 
years.  Isaac  Conro  testified  that  after  the  expiration  of  four  years 
his  father  took  no  more  wood  or  timber  from  there  while  he  owned 
the  place,  and  that  it  was  substantially  all  taken  off  during  that  four 
years.  He,  however,  testifies  further  that  he  thinks  his  father  left 
on  the  place  about  twenty-five  first-growth  trees  that  he  did  not 
take  off.  Isaac's  evidence  that  his  father  took  no  timber  off  of 
the  place  after  the  expiration  of  the  four  years  is  contradicted  by 
several  other  witnesses,  but  the  referee  has  found  that  by  mutual 
agreement  between  Isaac  and  his  father,  Hiram  Conro,  the  rights 
of  Hiram  under  the  reservation  were  terminated.*  As  bearing  upon 
this  question,  it  also  appears  that  subsequent  owners  of  the  east 
farm  have  actually  taken  off  timber  and  wood  from  the  south  end 
of  the  west  farm  to  the  knowledge  of  its  owners. 

Isaac  Conro  resided  on  such  westerly  farm  from  May  1,  1866, 
until  April,  1879.     The  farm  was  then  sold  by  a  referee  on  the 
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foreclosure  of  a  mortgage  given  by  said  Isaac,  and  a  referee's  deed 
thereof  given  to  Hannah  E.  Martin  dated  April  24, 1879.  Such 
deed  described  the  westerly  farm  by  metes  and  bounds,  but  made  no 
reservation  of  and  no  reference  to  the  timber  on  the  south  end.  Such 
lot  was  subsequently  conveyed  by  several  mesne  conveyances,  and 
on  April  23,  1896,  became  vested  in  one  Agnes  Cronk,  and  in  none 
of  such  conveyances  was  there  any  mention  made  of  the  timber  on 
its  south  end.  On  March  1, 1897,  said  Agnes  Cronk  conveyed  the 
said  westerly  lot  by  a  warranty  deed  dated  on  that  date  to  Emma 
Decker,  this  plaintiff,  who  took  possession  of  the  same  and  has  since 
resided  thereon.  Her  conveyance  contained  the  following  reserva- 
tion :  "  Also  subject  to  a  reservation  of  certain  timber  on  a  por- 
tion of  said  premises  by  Charles  More,  according  to  the  terms  of 
said  reservation." 

It  is  for  the  cutting  of  some  twenty  trees,  which  the  defendant 
claims  under  such  reservation,  that  the  plaintiff  has  brought  tliis 
action. 

When  Hiram  Conro  conveyed  the  easterly  farm  and  the  wood 
on  the  south  end  of  the  westerly  farm  to  Stephen  Peckham  by  deed 
dated  April  10,  1876,  John  Peckham,  such  grantor's  son,  moved  onto 
buch  premises  and  continued  to  reside  there  until  he  conveyed  them 
to  this  defendant,  being  a  period  of  twenty-six  years.  During  all  that 
time  he  and  liis  father  took  wood  and  timber  off  of  the  *^  reservation," 
so  called,  whenever  they  wanted  to,  and  when  he  conveyed  to  this 
defendant  on  April  1,  1902,  he  pointed  out  to  the  defendant  the 
^'  reservation "  and  explained  it  to  him.  Each  of  the  deeds  from 
Stephen  to  John  Peckham  and  from  John  Peckham  to  Abram 
Hunt,  this  defendant,  contained  the  grant  of  the  wood,  etc.,  in  the 
same  language  specified  in  the  deed  to  Stephen  Peckliam,  as  above 
queted.  And  thus  the  defendant  claims  the  right  to  take  the  trees 
in  question  by  virtue  of  the  exception  thereof  which  Charles  More 
made  in  his  deed  to  Powell  dated  December  1,  1860,  and  by  virtue 
of  the  ownership  thereof,  which  through  the  several  above-men- 
tioned mesne  conveyances  has  been  transferred  from  said  More  to 
him. 

The  trees  in  question  grew  upon  lands  owned  by  the  plaintiff, 
and  they  were  in  her  possession  when  cut  and  taken  therefrom. 
Prima  facie^  therefore,  the  defendant  is  liable  to  the  phuntiff  for 
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their  value,  and  this  judgment  against  him  must  be  sustained  unless 
he  has  shown  a  justification  for  such  taking.  The  substance  of  the 
justification  set  up  in  his  answer  is,  that  he  had  purchased  the  right  to 
take  the  same  by  the  deed  from  John  Peckham,  given  him  April  1, 
1902,  and  above  referred  to,  and  that  the  plaintiflE  never  had  any 
title  to  such  trees. 

Did  the  defendant  acquire  the  right  to  take  such  trees  by  the 
deed  through  which  he  claims  ? 

We  must,  I  think,  assume  that  the  reservation  made  by  More, 
when  he  contracted  to  Bloomburg,  was  of  the  "  stcmding  timber " 
only,  for  that  is  all  that  he  excepted  and  reserved  in  his  conveyance 
to  Powell,  which  was  given  in  performance  of  such  contract ;  and 
conceding  that  all  which  he  so  excepted  and  reserved  was  transferred 
and  conveyed  to  Hiram  Conro  by  the  contract  executed  on  Septem- 
ber 27,  1856,  we  can  only  assume  that  by  the  phrase  "wood," 
therein  used,  only  "  standing  timber  "  was  intended.  Assume,  then, 
that  Hiram  Conro,  by  such  contract,  became  the  owner  of  the 
"  standing  timber  "  then  on  the  south  end  of  the  farm  that  is  now 
owned  by  the  plaintiflE,  and  that  he  then  also  acquired  "  the  right  of 
way  to  and  therefrom,"  the  question  is  presented  whether  he  thereby 
acquired  the  right  to  forever  keep  and  maintain  such  standing  tim- 
ber on  the  premises,  with  the  continuing  right  to  take  it,  or  any  part 
of  it,  ofE  whenever  he  or  his  grantees  might  desire,  or  whether  he  or 
his  grantees  were  not  required,  under  such  a  title,  to  remove  such 
"timber"  within  a  reasonable  time  thereafter,  no  definite  and 
particular  time  having  been  specified. 

I  cannot  agree  with  the  referee  that  the  reservation  was  operative 
to  More  only.  The  title  to  the  timber  was  "  excepted  "  from  the 
operation  of  the  deed  to  Powell  and  remained  in  him  (More),  but  I 
think  that  the  plain  intent  of  the  parties  was  that  such  timber  should 
be  removed  within  a  reasonable  time,  and  so  such  exception  should 
be  construed.  If  More  and  his  grantees  might  for  all  time  neglect 
to  remove  such  timber,  and  still  hold  and  own  the  same,  it  would 
practically  prevent  Powell  and  his  grantees  from  clearing  up  and 
using  that  part  of  the  farm  on  which  it  was  standing,  and  would, 
in  effect,  be  an  exception  of  all  that  part  of  the  farm  itself,  a 
purpose  which  clearly  is  in  direct  contradiction  of  the  whole 
conveyance. 
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It  has  been  frequently  held  that  when  the  owner  of  a  tract  of 
land  has  conveyed  to  another  all  the  timber  on  sach  tract,  with  the 
right  tp  enter  thereon  and  remove  the  same,  and  no  time  is  specified 
in  which  to  remove  it,  a  reasonable  time  only  is  intended,  and  fhat 
tlie  conveyance  must  be  so  construed.  (28  Am.  &  Eng.  Ency.  of 
Law  [2d  ed.],  542,  and  cases  cited.) 

And  that  when  a  definite  time  is  expressed  in  the  conveyance,  as 
for  instance  ten  years,  and  the  grantee  does  not  take  it  off  within 
such  time,  the  timber  remaining  shall  be  considered  as  belonging'  to 
the  owner  of  the  land,  and  the  conveyance  must  be  construed  as  a 
grant  only  of  so  much  of  the  timber  wliich  the  grantee  shall  take 
oflE  within  that  period.  {Boiaavhin  v.  Reedy  1  Abb.  Ct.  App.  Dec. 
161 ;  2  Keye^,  323 ;  Kdlam  v.  McEenstry,  6  Hun,  381 ;  affd.,  69 
N.  Y.  264.) 

Construing  the  exception  and  reservation  contained  in  the  Powell 
deed  by  the  above  rules,  we  must  conclude  that  More  and  his 
grantees  acquired  thereunder  the  right  to  cut  ai^d  take  away  so 
much  of  the  "  standing  timber  "  on  the  south  end  of  the  plaintiffs 
farm  as  they  should  cut  and  take  within  a  reasonable  time  after 
such  conveyance,  and  that  at  the  expiration  of  such  time  so  uuich 
thereof  as  remained  became  the  property  of  Powell  and  his  grantees. 

If,  then,  More's  right  to  take  off  such  timber  did  not  extend 
beyond  a  reasonable  time  after  the  Powell  deed  was  given,  it  is 
plain  that  Hiram  Conro,  his  grantee,  could  not  extend  such  right 
by  any  conveyance  he  could  give  to  the  Peckhams,  and  the  arrange- 
ment which  Isaac  Conro  testified  he  made  with  his  father,  Hiram, 
that  such  timber  should  all  be  taken  off  in  four  years  —  and  wliich 
evidence  the  referee  seems  to  have  believed —  seems  to  be  very  sat- 
isfactory eyidefice  that  a  reasonable  time  to  remove  such  timber  had 
passed  before  Hiram  Conro  had  left  the  place  or  conveyed  any- 
thing whatever  to  Stephen  Peckham.  Such  deed  was  given  on 
April  10,  1876,  more  than  sixteen  years  after  the  Powell  deed,  and 
the  timber  in  question  was  located  on  about  five  acres  of  land.  It 
would  appear  that  a  reasonable  time  to  take  off  such  timber  had 
long  expired,  and  that  the  above-mentioned  conveyance  from  Conro 
to  Peckham  in  fact  conveyed  nothing  whatever  from  the  south  end 
of  the  westerly  farm  since  Conro's  rights  therein  had  then  fulJy 
terminated. 


Digitized  by 


Google 


Decker  v.  Hunt.  827 


App.  Div.]  Third  Department,  March.  1906. 

The  defendant,  however,  claims  that  even  if  Jolin  Peckham  did 
not  acquire  the  right  to  take  such  lumber  by  a  paper  title,  he 
acquired  title  to  the  wood  and  timber  in  question  by  prescription. 
John  Peckham  went  into  possession  of  the  easterly  farm  in  April, 
1876,  under  a  conveyance  from  Hiram  Conro,  which  deed  also 
assumed  to  convey  the  right  to  take  the  wood  and  timber  from  the 
south  end  of  the  westerly  farm.  He  resided  there  for  twenty-six 
years  before  he  conveyed  to  the  defendant,  and  he  testifies  that 
during  all  that  time  he  took  wood  and  timber  from  the  "reserva- 
tion," so  called,  whenever  he  desired  with  the  knowledge  of  the 
owners  thereof.  Such  evidence  as  to  what  he  and  his  father  did 
in  taking  such  wood  and  timber  is  very  indefinite,  but  it  seems 
clear  that  such  user  was  not  sufficient  within  the  authorities  to 
vest  in  them  title  to  either  the  land  or  the  wood  and  timber  thereon. 
{Mission  of  tlie  Immaculate  Virgin  v.  Cronin^  143  N.  Y.  524.) 

Nor  do  I  think  that  such  user  on  the  part  of  More's  successor  and 
acquiescence  on  the  part  of  Powell's  successors,  as  appears  from  the 
evidence  in  this  case,  has  operated  as  an  extension  of  the  reasonable 
time  which  More  and  his  successors  acquired  by  the  exception  and 
reservation  in  which  to  cut  and  remove  the  timber  in  question. 
Acquiescence  on  the  part  of  Powell's  successors  that  Conro  or  the 
Peckhams  take  a  tree  or  so  each  year  from  the  reservation  would 
not  bar  the  owner  of  the  land  from  insisting  that  they  must  cease 
taking  such  timber  after  the  time  permitted  by  the  exception  and 
reservation  had  expired,  and  even  though  such  acquiescence  had 
endured  for  twenty  years,  it  would  not  operate  as  such  a  bar  so  long 
as  neither  Conro  nor  the  Peckhams  claimed  any  right  to  take  such 
timber,  except  through  the  exception  and  reservation  which  More 
made  when  he  conveyed  to  Powell.  Either  one  of  the  owners  of 
8uch  westerly  farm  •  might  consent  if  he  chose  to  let  Peckham  take 
more  time  than  the  exception  gave,  but  in  case  he  granted  to  anotlier 
such  farm  without  reservation  that  grantee  might  insist  that  Peek- 
ham  had  acquired  no  rights  by  such  permission  other  tlian  he  took 
by  the  paper  title  through  which  he  claimed.  Under  such  paper 
title,  as  shown  above,  he  acquired  no  rights,  and,  therefore,  in  my 
opinion  the  plaintiffs  judgment  was  right  and  should  be  affirmed. 

Judgment  unanimously  affirmed,  with  costs. 
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Charles  J.  Paige,  as  Administrator,  etc.,  of  Theodore  J.  Paiob, 
Deceased,  Respondent,  v.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  Appellant. 

Third  Department,  March  7,  1906. 

Negligence  —  infant  in  arms  killed  by  train  while  being  carried  across 
tracks  — -  no  recovery  when  attendant  of  infant  guilty  of  contributory 
negligence  --  facts  showing  such  contributory  negligence. 

There  can  be  no  recovery  for  the  death  of  an  infant,  nineteen  months  of  age,  who 
while  being  carried  across  railroad  tracks  was  struck  and  killed,  when  the 
negligence  of  the  person  carrying  such  infant  contributed  to  the  accident. 

When  it  is  shown  that  the  person  carrying  such  infant  on  approaching  the  crossing 
looked  east  and  west  and  saw  a  tniin  coming  from  the  west  on  the  nearest  track, 

'  and  having  crossed  that  track  was  struck  by  another  train  coming  from  the 
east  on  the  next  track,  down  which  there  was  an  unobstructed  view  for  2,400 
feet,  such  person  is  guilty  of  contributory  negligence  as  a  matter  of  law,  and 
a  recovery  for  the  death  of  said  infant  will  be  reversed. 

Appeal  by  the  defendant.  The  New  York  Central  apd  Hudson 
River  Railroad  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  ei>tered  in  the  office  of  the  clerk  of  the 
county  of  Schenectady  on  the  22d  day  of  September,  1905,  upon 
the  verdict  of  a  jury  for  $1,200,  and  also  from  an  order  entered  in 
said  clerk's  office  on  the  19th  day  of  Septeml)er,  1905,  denying  the 
defendant's  motion  for  a  new  trial  made  upon  the  minutes. 

The  action  is  brought  by  the  administrator  and  father  of  the 
infant,  Theodore  J.  Paige,  to  recover  for  loss  occasioned  by  the 
death  of  such  infant  through  the  alleged  negligence  of  the  defend- 
ant railroad  company.  The  death  occurred  oil  the  22d  day  of 
December,  1902.  The  infant  at  that  time  was  nineteen  months 
of  age  and  was  then  in  the  care  of  his  grandmother,  Theresa  Hatch 
who  was  about  forty-eight  years  of  age.  On  that  day,  at  about 
three  o'clock  in  the  afternoon,  she,  with  the  deceased  in  her  arms^ 
attempted  to  cross  from  the  northerly  to  the  southerly  aide  of  the 
defending  railroad  company's  tracks  at  a  crossing  where  Congress 
street  intersects  such  tracks  in  the  city  of  Schenectady.  There  was 
at  that  time  a  freight  train  coming  from  the  west  on  track  4,  whidi 
was  the  one  nearest  to  her.  It  was  a  dark,  wet,  muggy  day, 
and  the  wind  was  blowing  from  the  west.  As  she  approached  the 
tracks,  she  stopped  and  looked  to  the  east  and  to  the  west,  the  train 
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on  track  4  being  then,  iU9  the  plaintiff  claims,  about  400  feet  west  of 
the  crossing.  She  then  proceeded  across  track  4,  and  was  just 
about  to  step  on  track  3  when  she  was  struck  bj  a  freight  train 
coming  from  tlie  east  on  that  track,  and  both  she  and  the  infant 
were  killed.  It  is  claimed  that  no  whistle  was  blown  on  the  train 
which  struck  her  as  it  approached  the  crossing,  nor  when  it  passed 
the  whistling  post,  which  was  about  1,000  feet  east  thereof.  There 
is  also  evidence  that  no  bell  was  rung  as  the  train  approached  the 
crossing,  although  the  engineer  testified  that  the  bell  at  that  time 
was  ringing  automatically.  The  train  which  struck  the  deceased 
consisted  of  a  heavy  freight  train  going  down  grade  at  the  rate  of 
about  eighteen  miles  an  hour.  The  freight  train  on  track  4  was 
going  east  at  the  rate  of  about  four  miles  an  hour.  An  action  was 
brought  by  the  administrator  of  Theresa  Hatch,  the  grandmother  of 
the  infant,  against  the  said  defendant,  for  negligently  causing  her 
death,  which  was  tried  before  Mr.  Justice  John  M.  Kellogg  and  a 
jury,  and  resulted  in  a  verdict  for  the  plaintiff.  The  defendant 
moved  upon  the  minutes  of  the  court  for  a  new  trial,  which  "was 
granted.  The  plaintiff  appealed  from  such  order  to  this  court, 
which  on  January  3, 1905,  affirmed  the  same,  but  without  any  opinion 
{ffatch  V.  Jf.  T.  a  <fe  H.  JR.  JR.  JR.  Co.,  101  App.  Div.  611,  affg. 
42  Misc.  Rep.  152).  Upon  the  trial  of  this  action  the  jury  rendered 
a  verdict  in  favor  of  the  plaintiff  for  $1,200,  and  from  the  judgment 
entered  thereon,  and  from  an  order  denying  a  motion  for  a  new 
trial  thereof,  this  appeal  is  taken.  Further  facts  appear  in  the 
opinion  of  the  court. 

/SI  TF.  JdcJcaorij  for  the  appellant. 

John  D.  Miller,  for  the  respondent. 

Pabker,  p.  J. : 

It  may  be  conceded  in  this  case  that  the  negligence  of  the 
defendant  is  established,  and  yet  the  serious  question  remains 
whether  the  negligence  of  the  grandmother,  Theresa  Hatch,  was 
not  a  contributing  cause  of  her  own  death  and  that  of  the  infant  in 
question.  If  it  was,  as  was  charged  by  the  trial  judge  in  this  case, 
this  action  for  the  death  of  his  intestate  cannot  be  maintained  by 
this  plaintiff. 
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It  appears  from  the  evidence  that  at  the  place  where  she  stopped 
to  look  for  an  approacliing  train,  viz.,  from  four  to  six  feet  north  of 
the  iiret  rail  of  track  No.  4,  Mrs.  Hatch  could  see  a  train  approach- 
ing from  the  east  on  track  No.  3  a  distance  of  about  2,400  feet ; 
she  could  from  that  point  also  see  a  train  coming  from  the  west  on 
track  No.  4  a  distance  of  from  1,200  to  1,400  feet.  It  seems,  then, 
that  when  she  stopped  to  make  that  observation  she  was  not  pre- 
vented from  seeing  by  any  artificial  obstruction ;  undoubtedly  if  she 
looked  carefully  she  would  have  seen  both  trains.  It  is  suggested 
that  smoke  from  the  train  coming  from  the  west  obstructed  lier 
view  and  confused  her  action,  but  I  do  not  discover  any  satisfactory 
evidence  in  this  case  that  any  such  smoke  did  in  fact  so  interfere  with 
her.  The  clear  weight  of  evidence  is,  that  the  engine  from  the 
west  was  much  too  far  away  when  the  deceased  was  hit  to  permit 
its  smoke  to  have  any  such  effect.  As  soon  as  she  has  taken  this 
observation  she  starts  to  cross  the  tracks.  She  goes  safely  across 
track  No.  4  and  into  the  space  of  about  seven  feet  between  such 
track  and  the  north  rail  of  track  No.  3;  then  when  the  engine  of 
the  train  coming  from  the  east  was  about  ten  feet  from  her,  she 
attempts  to  step  onto  such  north  rail.  She  is  hit  by  the  buffer 
or  beam  of  such  engine,  thrown  ahead  between  the  rails  of  the  two 
tracks  Nos.  3  aad  4,  and  both  she  and  the  infant  in  her  arms  are 
killed. 

A  mere  statement  of  these  facts  demonstrates  very  clearly  that 
the  negligence  of  Mrs.  Hatch  contributed  to  her  own  and  the 
infant's  death.  We  must  believe  that  when  she  looked  east  she 
saw  a  train  coming  upon  track  No.  3.  It  could  not  then  have  been 
very  far  oflF,  clearly  not  so  far  but  that  it  was  in  plain  sight,  and  no 
reason  appears  why  she  did  not  see  it.  And  it  would  seem  that 
from  that  moment  she  started  to  cross  both  of  such  tracks  ahead  of 
both  the  coming  trains,  and  was  so  intent  in  getting  ahead  of  the 
one  coming  from  the  east  that  she  never  stopped  to  see  how  near  it 
had  got  to  the  crossing.  She  misjudged  her  time,  did  not  take 
time  to  give  a  second  look,  and,  hence,  stepped  in  front  of  the  engine 
when  it  was  in  plain  sight  and  almost  within  reach  of  her. 

When  the  appeal  in  the  action  against  this  same  defendant  for 
the  death  of  Mrs.  Hatch  was  before  this  court;  we  sustained  the 
9rder  of  the  trial  judge,  which  granted  a  new  trial  upon  his  minutefi^ 
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on  the  ground  that  the  verdict  was  against  the  weight  of  the  evi- 
dence. The  facts  as  they  appear  in  this  record  are  not  substantially 
different  from  those  that  we  then  acted  upon.  We  are  still  of  the 
opinion  that  Mrs.  Hatch's  own  negligence  was  the  cause  of  this 
accident. 

This  judgment  must  be  reversed  on  the  law  and  the  facts,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

All  concurred. 

Judgment.and  order  reversed  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event. 


Anna  Freemont,  as  Administratrix,  etc.,  of  Joseph  Fbeemont, 
Deceased,  Respondent,  v.  Boston  and  Maine  Kailroad  Com- 
pany and  the  Delaware  and  Hudson  Company,  Appellants. 

Third  Department,  March  7»  1906. 

Negligence  —  death  of  brakeman  while  coupling  defective  cars  —  fkilure 
of  defendant  to  promulgate  proper  rules  ^-  recorery  by  plaintiff  sus- 
tained—  evidence— opinion  of  expert  as  to  rule  properly  received — 
Employers'  Liability  Act  — assiuned  risk  question  of  fkct  — extra 
allowance  denied. 

The  plaintiff,  a  brakeman  in  the  employ  of  the  defendant,  while  coupling  a 
defective  car  in  the  yard  of  the  defendant  by  means  of  "a  chain  hitch,"  was 
injured  so  severely  that  he  died.  Evidence  was  offered  of  a  method  in  actual 
use  by  other  railroads  in  coupling  such  defective  cars,  which  was  not  promul- 
gated as  a  rule  by  the  defendant,  but  which  would  have  been  a  reasonable  and 
practicable  rule  for  conducting  the  work  at  which  the  deceased  was  engaged. 

EiUd,  that  the  Jury  were  warranted  in  finding  the  defendant  negligent  in  not 
providing  such  rule; 

That  the  fact  that  the  tracks  on  which  the  decedent  was  at  work  had  switches  at 
both  ends,  while  those  on  which  the  plaintiff's  expert  witness  had  worked  did 
not,  rendered  both  the  danger  and  the  need  of  a  strict  rule  the  greater. 

When  said  expert  in  answer  to  a  question  as  to  whether  the  rule  was  practicable 
for  use  in  a  freight  yard  has  answered,  *'  I  suppose  it  would  be  a  practicable 
rule,"  it  is  not  error  to  refuse-  to  strike  out  such  answer,  for  the  witness  was 
testifying  to  his  opinion,  which  was  competent. 

That  the  case  was  not  extraordinary  or  difficult  within  the  meaning  of  section 
8^68  of  the  Code  of  Civil  Procedure,  and  that  an  order  granting  an  extra 
allowance  should  be  reversed. 
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Appeal  by  the  defendants,  the  Boston  and  Maine  Railroad  Com- 
pany and  another,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiSy  entered  in  the  office  of  the  clerk  of  the  county  of 
Rensselaer  on  the  13th  day  of  May,  1905,  upon  the  verdict  of  a 
jury  for  $5,000 ;  also  from  an  order  entered  in  said  clerk's  office  on 
the  17th  day  of  May,  1905,  denying  the  defendants'  motion  for  a 
new  trial  made  upon  the  minutes,  and  also  from  an  order  entered 
on  the  17th  day  of  May,  1905,  granting  the  plaintiff's  motion  for 
an  extra  allowance. 

The  defending  railroad  companies  jointly  own  and  operate  a 
freight  yard  at  Mechanicville.  On  the  west  side  are  some  twelve 
tracks,  known  as  the  Boston  and  Maine  tracks,  and  on  the  east  side 
are  about  eighteen  tracks,  known  as  the  Delaware  and  Hudson 
tracks.  Plaintiff's  intestate,  Freemont,  had  been  employed  by  the 
defendants  in  said  yard  as  a  brakeman  for  about  six  montlis  prior  to 
November  10,  1904,  upon  which  date  he  received  injuries  from 
which  he  died  on  November  eighteenth.  The  accident  causing 
such  injuries  occurred  on  track  No.  8  of  the  Boston  and  Maine 
tracks.  Track  No.  8  was  used  to  temporarily  store  cars  awaiting 
final  assignment  to  a  fast  freight  then  in  process  of  being  made  up. 
One  crew  at  the  south  end  would  haul  cars  from  different  tracks 
and  shunt  them  onto  track  No.  8,  while  another  crew  at  the  north 
end  would  haul  these  same  cars  to  whatever  fast  freight  their  des- 
tination might  be.  Between  four  and  five  o'clock  on  the  morning 
of  November  tenth,  Freemont's  crew  had  taken  off  about  fifteeu 
cars  from  the  north  end  of  track  No.  8  when  they  came  *o  a  defec- 
tive car,  which  could  only  be  removed  by  means  of  a  chain  hitch. 
Such  a  coupling  must  be  made  by  going  between  the  cars  and  insert- 
ing a  link  of  the  chain  into  the  drawhead  of  each  of  the  cara  to  be 
coupled  and  dropping  a  pin  through  the  link.  While  engaged  in 
doing  that  work,  cars  were  shunted  upon  the  south  end  of  said  track 
No.  8,  and  ran  against  the  one  which  the  deceased  was  endeavoring 
to  couple  with  tlie  engine,  and  he  was  thereby  caught  between  the 
car  and  engine,  and  received  the  injuries  from  which  he  died.  The 
plaintiff,  as  administratrix  of  said  deceased,  claiming  that  such  death 
was  occasioned  by  the  negligence  of  the  defendants,  brought  this 
action  to  recover  for  the  same.  The  jury  rendered  a  verdict  in  her 
favor  in  the  sum  of  $5,000,  and  from  the  judgment  entered  thereon, 
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and  from  an  order  denying  tlie  defendants'  motion  for  a  new  trial 
on  the  minates,  this  appeal  is  tak«n.  A  motion  was  also  made  by 
plaintiff  for  an  extra  allowance  of  costs,  under  section  3253  of  the 
Code  of  Civil  Procedure,  which  was  granted,  and  from  this  order 
th^  defendants  also  appeal. 

Levria  K  Carr^  Jaa^vis  P.  O^Brien  and  Martin  L.  Murray^  for 
the  appellants. 

G.  B.  Wellington^  for  the  respondent. 

Pabkeb,  p.  J. : 

The  trial  judge,  at  the  request  of  the  defendants'  counsel,  sub- 
stantiaUy  charged  the  jury  that  they  were  authorized  to  find  the 
rule  suggested  by  the  plaintiff  a  necessary  and  proper  one  for  this 
case,  if  the  proof  showed  that  such  rule  was  in  force  on  some  other 
road,  or  if  it  showed  that  it  was  practicable  and  reasonable  to  pro- 
vide against  such  an  accident,  or  if  the  propriety  and  necessity  of 
such  particular  rule  was  so  obvious  as  to  make  it  a  question  of  com- 
mon experience  and  knowledge.  Such  charge  must  be  deemed  to 
furnish  the  law  of  this  case,  and  also  seems  to  be  in  harmony  with 
the  decisions  Upon  that  subject.  {Larow  v.  N.  T.^  Z.  E.  <&  W.  li. 
JR.  Co.^  61  Hun,  11 ;  Koazlowshi  v.  American  Locomotive  Co.,  96 
App.  Div.  40,  44 ;  Berrigan  v.  JV.  Y.,  L.  E.  &  W.  R.  R.  Co,, 
131  N.  Y.  582,  585.) 

Applying  such  law  to  the  facts  of  this  case  and  it  seems  clear  that 
the  jury  were  authorized  to  find  that  there  was  a  reasonable  and 
practicable  rule  which  the  defendants  could  and  should  have  fur- 
nished for  use  in  this  Mechanicville  yard,  and  that  their  omission  to 
promulgate  such  a  rule  was  negligence  which  contributed  to  the 
death  of  the  plaintiff's  intestate.  Drake,  an  expert  witness  sworn 
on  the  part  of  the  plaintiff,  testified  that  the  rule  suggested  by  the 
plaintiff's  counsel  would  have  been  a  reasonable  ^nd  practicable  one 
under  which  to  have  conducted  such  work  in  the  yard  as  the 
deceased  was  engaged  in  when  he  met  his  death.  He  also  stated 
that  such  work  was,  in  actual  practice,  conducted  by  the  employees 
in  different  yards  where  he  had  worked  after  the  method  suggested 
in  the  rule,  although  no  such  rule  was  actually  promulgated  by  any 
App.  Div.—  Vol.  CXI.        53 
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of  the  companies  for  which  they  worked,  thus  indicnting  that  euch 
method  was  not  only  a  practicable  one  but  was  also  a  reasonable  and 
necessary  method.  This  witness  had  w^orked  for  years  in  many  dif- 
ferent yards  where  similar  work  was  carried  on,  and  for  some  time 
as  a  manager  of  snch  yards,  and  was  evidently  competent  to  judge 
whether  the  rule  which  the  plaintiff  claimed  should  have  beeu 
Adopted  was  a  reasonable  and  practicable  one  for  the  protection  of 
the  men  engaged  in  such  work ;  and  if  the  jury  correctly  reached 
the  conclusion  that  snch  witness  was  correct  in  that  respect,  it  was 
for  it  to  further  determine  whether  the  defendants  had  performed 
their  full  duty  to  the  deceased  in  neglecting  to  provide  any  rule 
whatever  upon  that  subject. 

I  am  of  the  opinion  that,  under  the  proofs  in  this  case,  the  jury 
were  authorized  to  find  the  defendants  negligent  in  not  providing 
such  a  rule  as  was  suggested  on  the  part  of  the  plaintiff  upon  the 
trial  of  this  case. 

It  is- urged  by  the  defendants'  counsel  that  the  evidence  of  the 
plaintiff's  witness  Drake  does  not  really  furnish  the  information 
which  I  have  above  claimed  for  it.  From  a  careful  examination 
of  such  evidence  as  it  appears  on  this  record,  I  am  satisfied  that 
such  is  its  fair  import  and  meaning;  and  it  must  also  be  borne  in 
mind  that  no  contradiction  of  such  evidence  is  given,  and  that  no 
skilled  evidence  has  been  offered  by  the  defendants  to  show  wherein 
such  a  rule  would  have  been  either  impracticable,  unreasonable  or 
useless. 

It  is  urged,  however,  that  this  witness  was  not  competent  as  an 
expert  because  the  yards  in  which  he  had  worked  did  not  have 
switches  connecting  at  both  ends  with  each  other.  But  the  work 
of  going  in  between  the  ends  of  cars  and  coupling  with  a  link  or 
chain  and  pin  on  such  switches  was  usual  in  the  yards  and  in  all 
essential  features  the  work  was  the  same  except,  perhaps,  the  danger 
was  greater  and  a  stringent  rule  more  needed  in  the  yard  in 
question  than  in  one  where  an  entrance  could  be  made  at  only  one 
end. 

It  is  also  urged  that  error  was  made  on  the  trial  by  the  judge 
refusing  to  strike  out  on  the  defendants'  motion  the  answer  of  such 
witness.  On  the  trial  the  plaintiff's  counsel  put  to  such  witness  a 
supposed  rule,  and  asked  him  whether  it  would  be  a  practicable 
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role  for  use  in  a  freight  yard.  He  answered :  "  Yes,  I  suppose  it 
would  be  a  practicable  rule,  but  understood  by  railroad  men."  The 
plaintiff's  counsel  asked  to  strike'  out  the  latter  part  of  this  answer, 
"  but  understood  by  railroad  men,"  as  not  responsive,  and  that  the 
rest  remain.  The  court  replied :  "  I  strike  out  all  except  his  answer 
stating  that  that  would  be  a  practicable  rule."  By  this  the  court 
meant  that  he  retained  what  the  plaintiff's  counsel  asked  to  have 
retained,  and  struck  out  what  he  asked  to  have  stricken  out.  To 
this  the  defendants'  counsel  excepted,  and  then  asked  to  strike  out 
so  much  of  such  answer,  viz.,  "  I  suppose  it  would  be  a  practicably 
rule,"  on  the  ground  that  it  is  not  a  statement  of  fact.  This 
motion  was  denied  and  defendants  excepted.  He  strenuously  urges 
thet  that  was  reversible  error.  I  think  not.  The  most  that  was 
asked  from  this  witness  was  his  opinion.  He  was  testifying  as  an 
expert,  and  hence  his  opinion  was  properly  received.  The  trial 
judge  did  not  "  transform  a  supposition  into  a  fact,"  but  merely 
treated  the  phrase  used  by  the  witness  as  an  expression  of  his 
opinion. 

The  defendants'  counsel  further  urges  that  the  injury  which  the 
deceased  received  in  this  case  resulted  from  a  risk  that  was  plain 
and  obvious,  and  hence  it  was  one  for  which  no  negligence  can  be 
predicated  against  the  defendants. 

By  section  3  of  the  Employers'  Liability  Act  (Laws  of  1902, 
chap.  600),  under  which  this  action  is  brought,  the  question  of 
whether  or  not  the  deceased  assumed  the  risk,  under  circum- 
stances similar  to  these,  is  no  longer  one  of  law.  It  must  be  left 
to  the  jury,  and  the  trial  judge  in  this  case  left  that  question  to 
this  jury.  The  only  question,  therefore,  left  to  this  court  in  this 
connection  is  whether  we  should  reverse  the  finding  of  the  jury 
upon  that  question.  If  the  risk  of  the  accident  which  killed  the 
deceased  was  an  obvious  one,  and  was  in  fact  assumed  by  him,  he 
cannot  recover.  If  it  was  not  assumed  by  him  he  is  not  thereby 
barred  from  recovering.  I  am  of  the  opinion  that  we  should  not 
disturb  the  verdict  upon  this  point.  An  analysis  of  the  evidence 
is  not  needed  in  an  opinion.  Suffice  it  to  say  that  it  is  not  entirely 
certain  that  the  deceased  had  sucK  a  knowledge  of  every  detail  of 
the  method  of  carrying  on  that  work,  and  of  the  situation  under 
which  they  were  working,  as  to  make  the  risk  obvious  to  him.     The 


Digitized  by 


Google 


836  Parks  v.  City  op  Nkw  Toek. 

First  Department,  March,  1906.  [VoL  111. 

burden  was  apon  the  defendants  to  prove  it,  and  so  I  conclude  that 
we  should  not  now  disturb  it. 

I  discover  no  errors  that  call  for  a  reversal  of  this  judgment. 
I  recommend,  therefore,  that  it  be  affirmed,  with  costs. 

As  to  the  order  granting  to  the  plaintiff  an  extra  allowance  of 
costs,  I  am  of  the  opinion  that  it  should  be  reversed.  There  is 
nothing  extraordinary  or  nnusuallj  difficult  in  this  case  —  nothing 
to  bring  it  within  the  provisions  of  section  3253  of  the  Code  of 
Civil  Procedure. 

Order  granting  extra  allowance  reversed.  Judgment  and  order 
denying  motion  for  new  trial  modified  by  striking  from  the  judg- 
ment the  amount  of  the  extra  allowance,  and  as  so  modified 
unanimously  affirmed,  with  costs. 


"William  J.  Fabks,  as  Administrator  De  Bonis  Npn,  etc.,  of  Eewtx 
L.  CooLiDGE,  Deceased,  Respondent,  v.  The  City  of  New  York, 
Appellant,  Impleaded  with  Chables  A.  Cowen  and  Joseph  G. 
MiLLEB  and  Charles  A.  Holme,  Doing  Business  under  the  Firm 
Name  and  Style  of  J.  G.  Miller  and  Compant,  Defendants. 

First  Department/ March  16,  1906. 

Negli^nce  —  liability  of  city  for  injuries  received  through  collapse  of 
bridge  over  excavation  in  sidewalk  —  notice  to  i>olice  officer  is  notice 
to  city  —  city  joint  tort  feasor  with  landowner  making  excavation 
under  municipal  permit  — action  against  city  not  barred  by  prior 
recovery  against  contractor  erecting  bridge. 

The  plaintiff's  intestate  'was  killed  by  the  collapse  of  a  temporary  bridge  erected 
over  an  excavation  in  the  sidewalk  which  was  made  under  a  permit  from  the 
municipal  authorities  of  the  city  of  New  York  In  an  action  against  said  city 
to  recover  damages, 

HM,  that  notice  to  the  defendant  of  the  defective  condition  of  the  bridge  was 
sufficiently  established  by  the  uncontradicted  testimony  of  a  police  officer  that 
the  bridge  had  been  shaky  for  nearly  a  month  prior  to  its  collapse,  and  that 
five  or  six  days  prior  to  the  accident  he  had,  on  the  complaint  of  a  third  person, 
reported  the  condition  of  the  bridge  at  the  police  station  orally,  and  eighteen 
hours  before  the  accident  had  made  a  written  report  of  the  condition; 

That  knowledge  of  such  defect  by  an  officer  charged  with  police  powers  was 
knowledge  by  the  muiiicipality  irrespective  of  any  report  thereof  by  such 
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That  when  an  inspector  appointed  bj  the  building  department  of  said  city  has 
inspected  such  bridge  the  city  is  chargeable  with  actual  notice  that  the  bridge 
was  defective  by  reason  of  the  absence  of  braces. 

EM,  further,  that  a  municipality  which  issues  a  permit  to  a  landowner  to  make 
such  excavation  in  a  sidewalk  and  to  erect  a  temporary  bridge  thereover,  is  a 
joint  actor  with  the  owner  of  the  land  and  is  responsible  for  his  default,  for 
a  city  is  bound  to  see  that  its  streets  and  sidewalks  are  kept  reasonably  safe 
for  public  travel; 

That  an  entry  of  a  prior  judgment  still  unsatisfied  against  the  contractors  who 
built  the  bridge  was  not  an  election  to  hold  them  alone  responsible  or  an 
abandonment  of  the  cause  of  action  against  the  city.  A  plaintiff  may  sue 
joint  tort  feasors  jointly  or  separately,  but  the  satisfaction  of  a  judgment 
against  one  is  a  satisfaction  against  all; 

That,  although  a  prior  judgment  against  the  contractor  and  the  city  jointly  had 
been  reversed  as  to  the  city,  and  a  new  trial  granted,  the  fact  that  the  plaintiff 
retained  his  judgment  against  the  contractors  did  not  bar  a  subsequent  action 
against  the  city. 

Clarke,  J.,  dissented. 

Appeal  by  tlie  defendant,  The  City  of  New  York,  from  a  judg- 
ment of  tlie  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  29th  day  of 
July,  1905,  upon  the  verdict  of  a  jury  for  $25,000,  reduced  by  stipu- 
lation to  $15,000,  and  also  from  an  order  entered  in  said  clerk's 
oflSce  on  the  23d  day  of  June,  1905,  denying  the  said  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Theodore  CotiTwly,  for  the  appellant. 

Joseph  JT.  Choate  [  William  B.  Waring  of  counsel],  for  the 
respondent. 

McLaughlin,  J. : 

There  have  been  two  trials  of  this  action.  On  the  first  the  plain- 
tiff had  a  verdict  against  the  city  of  New  York  and  the  defendants 
Miller  and  Holme  for  $22,000,  but  on  appeal  the  judgment  was 
reversed  as  to  the  city  and  a  new  trial  ordered,  and  also  reversed  as 
to  Miller  and  Holme  unless  the  plaintiff  stipulated  to  reduce  the  ver- 
dict to  $15,000,  in  which*  case  the  judgment  was  aflSrmed.  {Cool- 
idge  V.  City  of  New  York,  99  App.  Div.  175.)  The  stipulation 
was  made  and  tiie  verdict  accordingly  reduced  against  Miller  and 
Holme  to  $15,000,  upon  which  judgment  was  entered.  The  second 
trial  was  against  the  city  alone  and  resulted  in  a  verdict  against  it 
for  $25,000,  which,  upon  motion  of  the  defendant,  was  reduced  to 
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$15,000,  and  from  tlie  judgment  entered  for  that  amount,  as  well 
as  from  an  order  denying  a  motion  for  a  new  trial,  the  city  appeals. 
The  evidence  on  tlie  second  was  substantially  the  same  as  that 
offered  upon  tlie  first  trial,  except  that  additional  evidence  was  given 
tending  to  establish  that  the  city  had  actual  notice  of  the  defective 
condition  of  the  sidewalk  before  the  accident  occurred.  The  facts 
relating  to  the  accident,  the  construction  of  the  bridge  or  temporary 
sidewalk,  its  weakness  and  final  collapse,  are  fully  set  out  in  the 
opinion  delivered  on  tlie  former  appeal,  and,  therefore,  it  is  unneces- 
sary to  restate  them  or  refer  to  any  but  the  additional  bearing 
on  those  subjects.  On  that  appeal  this  court  held,  Mr.  Justice 
Ingraham  writing  the  opinion,  that  there  was  "evidence  from 
which  the  jury  could  find  that  the  braces  to  make  such  a  struc- 
ture safe  were  omitted,  and  that  it  was  the  absence  of  those  braces 
tliat  caused  the  structure  to  fall."  The  reversal  of  the  judg- 
ment, so  far  as  the  city  was  concerned,  was  upon  the  ground  that 
it  did  not  have  suflScient  notice  of  this  defect.  It  then  appeared 
that  the  city  did  not  have  actual  notice  of  the  defective  condition  of 
the  bridge  until  the  morning  of  the  day  the  accident  occurred,  and 
this  was  held  to  be  insuflScient  to  charge  the  city  with  a  failure  to 
take  precautions  to  strengthen  the  bridge.  On  the  trial  which 
resulted  in  the  judgment  now  appealed  from,  it  appeared  that  the 
city  had  actual  notice  of  the  defects  several  days  before  the  accident 
occurred.  The  witness  Baxter,  a  policeman  stationed  in  that  locality 
at  and  immediately  prior  to  the  accident,  who  was  not  a  witness  on 
the  first  trial,  testified  in  substance  that  the  bridge  from  the  time  it 
was  constructed,  which  was  nearly  a  month  before  the  accident,  was 
shaky  and  vibrated  when  walked  upon ;  that  five  or  six  days  prior 
to  the  accident  one  Hess  called  his  attention  to  its  unsafe  condition, 
and  advised  him  to  report  it  to  the  station  house,  and  at  the  same 
time  said  if.  he  did  not  make  such  report  he  would  do  so  himself. 
And  he  is  corroborated  by  the  witness  Hess,  who  testified  that  he 
called  Baxter's  attention  to  the  unsafe  condition  of  the  bridge  in 
case  a  parade  should  pass  there.  Baxter  further  testified  that  after 
his  attention  had  been  called  to  the  bridge  by  Hess,  he  did,  several 
days  before  the  accident,  make  an  oral  report  at  the  station  house 
to  the  captain  in  charge  that  the  bridge  was  unsafe  in  case  a  parade 
passed  there.     He  also  testified  that  he  made  a  written  report  on 
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the  day  of  the  accident  and  about  eighteeen  hours  before  it  occurred. 
Tliis  report  was  made  at  twelve-twenty  a.  m.,  and  the  accident 
occurred  about  six  p.  m. 

The  testimony  was  uncontradicted.  It  is  severely  criticised  by 
appellant's  counsel,  but  its  credibility  was  for  the  jury,  and  if 
believed  by  them,  was  sufficient  to  justify  a  finding  that  the  city 
had  actual  notice  in  time  to  remedy  the  defect,  and  this  irrespective 
of  whether  or  not  Baxter  made  his  oral  report.  Notice  to  Baxter  — 
a  police  officer  —  was  notice  to  the  city.  {EeKberg  v.  Mayor ^  etCy 
of  City  of  New  York^  91  N.  Y.  137.)  Notice  to  any  officer  charged 
with  police  powers,  irrespective  of  his  rank  or  grade,  is  notice  to 
the  city.    {Johnson  v.  City  of  Poughkeepaie^  29  App.  Div.  16.) 

Not  only  this,  but  the  city  had  actual  notice  of  the  defects  from 
the  time  the  bridge  was  built  until  it  collapsed.  The  witness 
Hamel,  an  inspector,  saw  it  on  several  occasions.  He  was  the 
officer  detailed  by  the  defendant's  building  department  to,  and  he 
actually  did  make  several  inspections.  This  was  actual  notice  to 
the  city  that  the  bridge  was  defective  by  reason  of  the  absence  of 
the  braces  referred  to.  Another  fact  appearing  upon  the  second, 
which  did  not  appear  upon  the  first  trial,  was  that  the  defendant 
had  workmen  ready  to  respond  immediately  to  the  call  of  the  police 
in  case  of  emergency,  to  remedy  defects  in  stmctures  of  this  char- 
acter, and  it  was  a  question  for  the  jury,  in  view  of  this"  fact, 
whether  the  city  performed  its  full  duty  in  not  resorting  to  this 
means  of  strengthening  the  bridge  after  the  actual  notice  was  given 
by  Baxter  on  the  morning  of  the  day  of  the  accident. 

I  do  not  think  it  can  be  said  that  this  verdict  is  against  the 
weight  of  evidence,  either  as  to  the  defective  condition  of  the 
bridge  or  as  to  the  city's  having  actual  notice  a  sufficient  time  prior 
to  tlie  acpident  to  have  enabled  it  to  have  remedied  the  defects. 
But  irrespective  of  any  notice  the  city  was  liable  inasmuch  as  the 
jury  found  the  bridge  was  defective  and  its  verdict  was  based  upon 
evidence  which  fairly  sustains  the  same.  The  law  imposes  upon  a 
municipality  the  duty  of  seeing  that  its  streets  and  sidewalks  are 
kept  reasonably  safe  for  public  travel.  Here  the  city  issued  a  per- 
mit to  the  owner  of  the  land  abutting  upon  the  street  to  excavate 
beneath  the  sidewalk,  which  necessitated  the  removal  of  the  side- 
walk itself  and  the  erection  of  a  temporary  bridge  in  place  thereof. 
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Having  issued  this  permit  there  was  an  absolute  duty  impofied  upon 
the  city  to  see  to  it  that  the  portion  of  the  street  interfered  with  by 
reason  of  the  permit  was  kept  reasonably  safe  or  that  a  person 
nsing  it  was  seasonably  warned  that  he  could  not  rely  npon  the 
presumption  that  it  was  safe  for  use.  The  city,  by  issuing  the  per- 
mit, became  a  joint  actor  with  the  owner  of  the  land  in  the  erection 
of  the  bridge  and  by  reason  thereof  became  responsible  for  any 
neglect  or  faalt  of  the  owner  in  properly  erecting  the  bridge.  The 
principle  is  precisely  the  same  as  if  an  obstruction  had,  under  a  per- 
mit, been  placed  in  the  street.  In  Cohen  v.  Mayor^  etc.y  of  New 
York  (118  N.  Y.  532)  the  injury  was  caused  by  a  wagon  which  had 
been  placed  in  a  public  street,  under  a  permit  granted  by  the  city,  and 
it  was  held  that  under  such  circumstances  the  city  was  liable  '*  the 
same  as  if  it  had  itself  maintained  the  nuisance,  for  the  owner  of  the 
wagon  was  nothing  more  than  an  agent  through  whom  the  defendant 
did  this  unlawful  act"  In  Speir  v.  City  of  Brooklyn  (139  N.  Y.  6) 
the  plaintiflE  was  injured  by  the  discharge  of  fireworks  in  a  public 
street,  and  it  was  held  that  if  the  city  directed  or  authorized  the* 
discharge  of  the  fireworks  which  caused  the  injury  complained  of, 
it  was  liable ;  that  the  mayor  had,  by  permit,  authorized  the  fire- 
works to  be  discharged  in  the  street  under  the  provisions  of  an 
ordinance  which  gave  him  authority  to  grant  such  permit,  and, 
therefore,  the  city  was  liable. 

A  similar  question  was  before  the  court  in  the  recent  case  of 
Landau  v.  City  of  New  York  (180  N.  Y.  48),  where  the  same  rule 
was  applied.  And  in  Godfrey  v.  City  of  New  York  (104  App. 
Div.  357),  where  a  pile  of  stones  had  been  deposited  in  the  street  the 
day  previous  to  the  accident,  it  was  held  ^hat  even  thongh  the  lapse 
of  time  was  not  sufficient  to  justify  a  finding  that  the  city  had 
actual  notice  of  that  fact,  nevertheless  it  was  negligent  in  iK)t  know- 
ing the  condition  of  the  street  and  removing  the  obstruction,  inas- 
much as  the  stones  were  piled  there  under  a  permit  issued  by  the 
city.  Mr.  Justice  Ingraham,  delivering  the  opinion  of  the  court, 
after  citing  numerous  cases,  said :  ^'  These  cases  establish  a  propo- 
sition that  where  a  municipal  corporation  gives  a  permit  to  obstruct 
a  street  an  absolute  duty  is  imposed  upon  the  corporation  to  see  to 
it  that  the  obstruction  is  so  protected  and  guarded  that  a  person 
using  the  street  and  entitled  to  rely  upon  the  presumption  that  it  is 
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safe  for  use,  will  be  warned  of  the  danger  in  time  to  avoid  injury. 
Bj  giving  the  permit  it  thereby'  becomes  a  joint  actor  with  the  licen- 
see in  creating  the  obstruction  and  the  city  thereby  becomes 
responsible  for  any  neglect  or  default  of  the  licensee  in  properly 
gnarding,  so  that  persons  using  the  street  will  not  be  exposed  to 
unnecessary  danger." 

Finally,  it  is  urged  that  the  judgment  should  be  reversed  because 
the  plaintiff,  by  the  entry  of  the  judgment  against  Miller  &  Holme, 
elected  to  proceed  against  them  alone  and  thereby  abandoned  his 
cause  of  action  against  the  city.  I  do  not  understand  tliis  to  be  the 
law.  A  plaintiff  may  sue  all  joint  tort  feasors  jointly  or  each  Of 
them  separately.  If  he  brings  separate  actions  and  has  separate 
recoveries,  the  satisfaction  of,  one  judgment  satisfies  them  all. 
(Limngston  v.  Bishop^  1  Johns.  290 ;  Thomas  v.  RuTnsey^  6  id.  26 ; 
Brealin  v.  Peck,  38  Hun,  623 ;  RuBseU  v.  McCall,  141  K  Y.  437; 
Palmer  v.  N.  T.  News  Pulliahing  Co.^  31  App.  Div.  212.)  Here, 
the  plaintiff  elected  to  proceed  against  the  city  and  Miller  &  Holme 
jointly,  and  the  first  trial,  as  we  have  already  seen,  resulted  in  a  judg- 
ment against  them  jointly.  The  fact  that  that  judgment  was  reversed 
as  to  the  city  and  a  new  trial  ordered  did  not,  because  the  plaintiff 
saw  fit  to  reduce  the  judgment  as  to  Miller  &  Holme  instead  of 
taking  a  new  trial,  destroy  his  cause  his  action  against  tlie  city.  He 
could  still  retain  the  judgment  against  Miller  &  Holme  and  con- 
tinue the  action,  as  he  did,  against  the  city.  A  satisfaction  of  either 
judgment,  however,  would  be  a  satisfaction  of  both.  Other  errors 
are  suggested  but  they  do  not  seem  to  require  consideration  here. 

The  judgment  and  order  appealed  from,  therefore,  should  be 
affirmed,  with  costs. 

O'Brien,  P.  J.,  concurred;  Ingraham  and  Houohton,  JJ., 
concurred  in  result ;  Clarke,  J.,  dissented. 

Judgment  and  order  afiirmed,  with  costs. 
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Edward  A.   Layton,   Appellant,  v.   Elizabe^^h  H.  Eraft  and 
Others,  Respondents. 

First  Department,  March  16,  1906. 

Evidence  —  pedigree  may.  be  proved  by  hearsay —  rules  as  to  the  admis- 
sion of  oral  and  written  declarations  on  questions  of  pedigree  stated. 

Pedigree  is  the  history  of  family  descent  which  is  transmitted  from  one  genera- 
tion to  another  by  both  oral  and  written  declarations,  and  unless  proved  by 
hearsay  evidence  not  competent  in  general  issues,  it  cannot,  in  most  instances, 
be  proved  at  all.  Matters  of  pedigree  consist  of  descent  and  relationship  evi- 
denced by  the  declaratioDS  as  to  particular  factB  such  as  births,  marriages  and 
deaths.  In  such  cases  hearsay  evidence  of  declarations  to  persons,  who  from 
their  situation  were  likely  to  know  the  facts,  is  admissible  when  the  person 
making  the  declaration  is  dead. 

But  before  these  declarations  can  be  received  in  evidence  it  must  appear  that  the 
person  making  them  was  a  member  of  the  family  whose  descent  is  sought  to 
be  traced.  Only  slight  proof  of  relationship  will  be  required,  since  ihe  rela* 
tionship  of  the  declarant  with  the  family  might  be  as  difficult  to  prove  as  the 
very  fact  in  controversy. 

In  tracing  pedigree  identity  of  name  raises  a  presumption  of  identity  of  ;'jerson 
where  there  is  similarity  of  rcsideuce  or  trade,  or  circumstances,  or  whu/c  the 
name  is  an  unusual  one,  and  such  identity  of  name  being  shown,  the  Ltirden 
is  upon  the  party  denying  the  identity  to  show  that  the  name  relatbo  to  a 
different  person. 

Hence,  in  an  action  for  partition  where  the  plaintiff  is  seeking  to  show  hts  rela- 
tionship to  a  deceased  owner  of  the  property,  and  declarations,  made  by  mem- 
bers of  the  family  with  whom  relationship  is  sought  to  be  proved,  are  offered 
in  evidence,  it  is  error  to  exclude  evidence  of  marriages,  deaths  and  burials  of 

.  persons  alleged  to  have  been  the  plaintiff's  ancestors,  as  shown  by  church 
records  entered  in  books  kept  for  that  purpose. 

Such  proof  should  not  be  excluded  merely  because  the  handwriting  of  the  per- 
son who  made  the  entries  is  not  proved,  or  because  they  were  made  by  the 
clerk  of  the  church  and  not  by  the  pastor  himself,  if  such  records  are  ancient 
documents. 

As  a  general  rule  an  ancient  record  or  document  which  comes  from  a  custody 
which  the  court  deems  proper,  and  is  itself  free  from  ^ny  indication  of  fraud 
or  invalidity,  proves  itself. 

It  is  also  immaterial  that  names  appearing  in  said  records  were  spelled  in  different 
ways. 

Appeal  by  the  plaintiff,  Edward  A.  Lay  ton,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the  office 


Digitized  by 


Google 


Layton  V,  Kraft.  843 


App.  Biv.]  First  DepartmeDt,  March,  1906. 

of  the  clerk  of  tlie  county  of  New  York  on  the  6th  day  of  July, 
1905,  upon  the  decision  of  the  court,  rendered  at  the  New  York 
Special  Term,  dismissing  the  complaint,  certain  questions  of  fact 
having  been  submitted  to  a  jury  at  the  New  York  Trial  Term,  and 
a  verdict  in  favor  of  the  defendants  having  been  rendered  by  direc- 
tion of  the  court,  and  also  from  an  order  entered  in  6ai<l  clerk's 
otKce  on  the  9th  day  of  June,  1905,  denying  the  plaintiff's  motion 
for  a  new  trial  made  upon  the  minutes. 

liastus  S.  Hansom^  for  the  appellant. 
Morris  A.  Tyng^  for  the  respondents. 

Houghton,  J. : 

Although  Anna  E.  St.  John  left  a  will,  it  is  conceded  that  she 
died  intestate  as  to  the  real  property  described  in  the  complaint. 
The  action  is  in  partition,  the  plaintiff  alleging  that  he  and  his  sister, 
the  defendant  Kraft,  are  the  only  heii-s  at  law  of  the  deceased. 
The  relationship  claimed  is,  that  the  plaintiff's  grandmother  was 
a  sister  of  the  mother  of  the  deceased.  The  grandmother's  name 
was  Maria  Hyer,  and  she  married  Alexander  Tulloch,  and  plaintiff 
asserts  that  the  mother  of  the  deceased  was  Hannah  Eliza  Hyer, 
whotnarried  Francis  Bos,  and  thftt  both  were  children  of  Daniel 
Hyer,  who  married  Catherine  Bokee. 

The  plaintiff  was  sworn  as  a  witness  in  his  own  behalf,  and  testi- 
fied that  he  was  born  in  1845,  and  that  his  mother,  Jane  E.,  who 
had  married  his  father,  Edward  C.  Layton,  died  when  he  was  fif- 
teen years  of  age  ;  that  his  grandmother,  Maria  Tulloch,  died  when 
lie  was  seventeen  years  of  age,  and  that  his  great-grandmother, 
Catherine  Hyer,  died  when  he  was  twenty-four  years  of  age,  and 
that  during  his  boyhood  they  all  constituted  one  family.  Both  the 
gi-andmother  and  the  great-grandmother  were  then  widows,  the 
grandfather,  Alexander  Tulloch,  and  the  great-grandfather,  Daniel 
Hyer,  having  died  before  plaintiff  was  born.  As  a  boy  plaintiff 
knew  Anna  E.  St.  John  when  her  former  husband,  Charles  E.  Bur- 
ton, was  living,  and  he  testified  that  she  visited  his  grandmother 
and  great-grandmother,  and  was  known  as  their  niece.  These  facts 
were  practically  all  the  personal  knowledge  that  the  plaintiff  had 
with   respect  to  the  identity   of  his  ancestors.     That  his  grand- 
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mother  was  married  to  Alexander  Tulloch,  and  that  her  maiden 
name  was  Maria  Hyer ;  and  that  his  great-grandmother  was  married 
to  Daniel  Hyer,  and  that  Iier  maiden  name  was  Catherine  Bokee, 
and  that  the  name  of  one  of  his  great-grandmother's  children  was 
Hannah  Eliza,  and  that  she  married  Francis  Bos,  and  that  their  only 
child  was  the  deceased,  and  that  the  other  descendants  of  Daniel 
Hyer  and  his  wife  Catherine  died  in  infancy  or  without  issue,  he 
learned  only  by  the  various  declarations  of  his  ancestors,  which 
were,  of  course,  hearsay.  All  of  the  family  lived  in  Brooklyn,  and 
the  plaintiff  was  born  there. 

In  order  to  meet  the  rule  requiring  it  to  appear  that  the  persons 
making  the  declarations  were  members  of  the  family  whose  relation- 
ship was  sought  to  be  proved,  and  to  show  that  the  deceased,  Anna 
E.  St.  John,  was  a  member  of  that  family,  plaintiff  produced  tlie 
witness  Emma  L.  J.  Schoonmaker,  who  testified  that  she  knew  Mrs. 
St.  John,  and  lived  in  her  father's  family ;  that  her  father's  name 
was  Francis  Bos ;  that  she  had  h^ard  Mrs.  Sj;.  John  speak  of  her 
mother's  mother,  "  grandmother  Hyer,"  who  was  dead,  and  of  her 
uncles  and  aunts  on  her  mother's  side,  the  Tnllochs  and  their  chil- 
dren, the  Laytons,  or  Claytons,  as  the  witness  understood  the  name, 
and  had  heard  her  say  that  her  mother  died  in  her  own  infancy. 

To  further  meet  the  rule  bs  to  the  declarations  the  plaintiff 
offered  in  evidence  certain  letters  and  receipta  addressed  to  and  held 
by  the  Tulloch  and  Layton  families,  and  inscriptions  on  tombstones, 
and  also  the  record  of  baptisms  of  the  Collegiate  Reformed  Churdi 
of  the  city  of  New  York,  showing  that  Maria,  a  child  of  Daniel 
Heyer  and  Catherine  Bokee  was  born  February  7  and  baptized 
February  28.  1798,  and  that  Hannah  Eliza,  a  child  of  Daniel  Heyer 
and  Catherine  Bohea,  was  born  September  13  and  baptized  October 
19,  1801,  and  that  other  children  of  Daniel  Heyer,  or  Hyer,  and 
Catherine  Bokee,  or  Bohea,  or  Bookee,  or  Bockee,  were  baptized  at 
various  times  in  the  years  1807  and  1809,  and  that  Alexander,  a  child 
of  Alexander  TruUoch  and  Maria  Hyer,  was  born  December  2  and 
baptized  December  15,  1819. 

There  was  also  offered  in  evidence  the  record  of  marriages  of  said 
church,  showing  that  on  March  10, 1819,  Alexander  Tulloch  and 
Maria  Heyer  were  married,  and  that  on  May  24, 1823,  Francis  Bos 
and  Hannah  Hyer  were  married,  and  the  register  of  deaths  and 
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burials  of  said  church  showing  that  Hannah  E.  Boss  was  buried 
January  25,  1825. 

The  Collegiate  Reformed  Church,  first  established  on  Manhattan 
island  in  1628,  is  a  corporation  and  has  several  congregations.     The  • 
records  of  marriages  and  births  are  furnished  by  the  various  pastors 
of  the  congregations  to  the  clerk  of  the  corporation,  and  the  record 
is  made  by  him  in  books  kept  for  that  purpose. 

There  was  no  proof  as  to  the  handwriting  of  any  of  the  entries 
offered  in  evidence  or  as  to  who  was  clerk  of  the  church  corpora- 
tion at  the  time  they  were  made,  but  they  were  produced  as  the 
records  of  the  church  by  its  clerk  to  whom  they  came  from  his  prede- 
cessor in  office.  The  trial  court  held  that  there  was  not  suflScient 
proof  of  authenticity  of  these  records  to  entitle  them  to  be  received 
in  evidence.  The  court  alfto  held  that  without  them  there  was  no 
independent  proof  that  plaintiff's  ancestors  were  members  of  the 
family  of  Anna  E.  St.  John,  the  deceased,  sufficient  to  entitle 
declarations  of  deceased  persons  to  be  given  in  evidence,  and  on 
motion  struck  them  from  the  case  and  directed  the  jury  upon  the 
framed  issues  to  find  a  vefdict  against  the  plaintiff. 

We  think  the  court  erred  in  not  receiving  the  records  offered  in 
evidence. 

The  issue  presented  was  one  of  pedigree  simply.  Pedigree  is  the 
history  of  family  descent  which  is  transmitted  from  one  generation 
to  another  by  both  oral  and  written  declarations,  and  unless  proved 
by  hearsay  evidence  not  competent  in  general  issues  it  cannot,  in 
most  instances,  be  proved  at  all.  Matters  of  pedigree  consist  of 
descent  and  relationship  evidenced  by  declarations  of  particular 
facts  such  as  births,  marriages  and  deaths.  In  such  cases  hearsay 
evidence  of  declarations  of  persons  who  from  their  situation  were 
likely  to  know,  is  admissible  when  the  person  making  the  declara- 
tions is  dead.  Before  these  declarations  can  be  received  in  evidence, 
however,  it  must  appear  that  the  person  making  them  was  a  member 
of  the  family  whose  descent  is  sought  to  be  traced.  Only  slight 
proof  of  the  relationship  will  be  required,  since  the  relationship  of  the 
declarant  with  the  family  might  be  as  difficult  to  prove  as  the  very 
fact  in  controversy.  (  Young  v.  Shulenhergy  165  N.  Y.  388 ;  Eisenr 
lord  V.  Clum,  126  id.  563  ;  Fvllceraon  v.  Holmes^  117  U.  S.  397.) 
Oases  of  pedigree  are  peculiar  in  that  they  depend  almost  excln- 
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sively  upon  preeumption,  wjiich  is  a  process  of  probable  reasoning 
from  facts  established  or  judicially  noticed,  and  the  weight  to  be 
given  this  character  of  evidence  depends  upon  the  facts  surround- 
-ing  each  particular  case.  Identity  of  name  raises  a  presumption 
of  identity  of  person  where  there  is  similarity  of  residence,  or  trade, 
or  circumstances,  or  where  the  name  is  an  unusual  one.  (Lawsoii 
Presump.  Ev.  [2d  ed.]  rule  57,  p.  307.)  Identity  of  name  is  prima 
facie  evidence  of  identity  of  person.  ( Younff  v.  Shtdenberg^  supra  y 
StehUns  v.  Duncan,  108  U.  S.  32,  47 ;  People  v.  Snyder,  41  N.  T. 
397,  403 ;  Hatcher  v.  Rochdeau,  18  id.  86 ;  Mahaney  v.  Mutual 
Jieaerve  Assn.,  69  Hun,  12,  16;  Trebilcox  y.  Mc Alpine,  46  id. 
469,  473 ;  Spotten  v.  Keeler,  -22  Abb.  N.  C.  105.)  In  a  case  of 
identity  of  name,  the  presumption  arises  from  the  improbability 
that  different  pereons  have  the  same  name,  and,  therefore,  the  onus 
is  cast  upon  the  party  denying  the  identity  to  show  that  the  name 
relates  to  a  different  person.  {People  ex  rel.  Haines  v.  Smithy  45 
N.  Y.  772,  779.)  Mere  misspelling  of  a  name,  where  there  is  not 
such  difference  as  to  make  it  a  distinct'  name,  does  not  affect  the 
identity  of  the  person.  {Jackson  v.  Bonehamfi,  15  Johns.  226; 
Jackson  v.  Cody,  9  Cow.  140,  147.)  From  the  nature  of  the 
Case  a  question  of  pedigree  forms  an  exception  to  the  general 
rule  as  to  the  proof  of  a  particular  fact  by  hearsay,  reputation  or 
tradition ;  and,  in  addition  to  the  declarations  of  deceased  persons 
who  were  likely  to  know,  unauthenticated  facts  and  entries,  made 
presumably  with  no  motive  to  deceive,  such  as  an  entry  in  a  family 
bible,  an  inscription  on  a  tombstone,  a  pedigree  hung  up  in  a 
family  mansion,  and  recitals  in  deeds,  are  competent  evidence  upon 
that  issue.  {Jackson  v.  Cooley,  8  Johns.  128,  131;  Young  v. 
Shulenberg,  supra,) 

Notwithstanding  the  fact  that  proof  of  handwriting  was  not 
made,  and  that  there  was  no  evidence  that  the  entries  were  in  the 
handwriting  of  one  who  was  then  clerk  of  the  Collegiate  Keformed 
.Church  of  the  city  of  New  York,  or  that  there  was  a  rule  of 
the  church  requiring  such  records  to  be  kept,  we  think  the  rec- 
ords of  marriages  and  baptisms  and  deaths  kept  by  that  church 
were  competent  evidence  <ind  should  have  been  received  upon  the 
trial. 

These  same  records  were  received  in  evidence  and  held  proper 
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in  Jackson  v.  King  (5  Cow.  237),  and  were  there  considered  of 
Bucli  a  public  nature  that  an  exemplified  copy  might  be  used. 

In  Jacohi  v.  Order  of'  Germania  (73  Hun,  602)  and  in  llarts- 
horn  V.  Metropolitan  Life  Jna,  Co,  (55  App.  Div.  471)  records  of 
baptism  kept  by  the  pastor  of  a  church  were  lield  competent  for 
the  purpose  of  showing,  not  when  the  person  was  born,  but  when  lie 
was  baptized,  which  must  have  been  after  his  birth. 

These  authorities  are  said  not  to  be  applicable  to  the  present 
question,  because  it  was  there  shown  that  the  records  were  kept  by 
the  pastors  of  the  churches,  and  in  the  present  case  the  record  wng 
kept  only  by  the  clerk.  Nevertheless  they  are  records  of  the 
church,  and  in  its  custody,  preserved  by  it,  and  presumably  made 
by  some  one  in  authority.  The  church,  as  a  corporation,  had  several 
congregations  in  charge  of  different  pastors.  Each  pastor  might 
have  kept  a  record  of  such  marriage  ceremonies  as  he  performed, 
and  such  baptismal  services  as  he  held.  If  this  had  been  done, 
doubtless  no  question  would  have  been  made  as  to  the  competency 
of  the  record.  We  are  of  the  opinion  that  that  competency,  with 
respect  to  pedigree,  was  not  destroyed  by  the  fact  that  one  general 
record  was  kept  by  the  clerk  of  the  church  corporation,  of  the  acts 
of  this  character  of  the  several  pastors  of  the  various  congrega- 
tions. There  is  no  reason  to  doubt  the  tn'uthf ulness  of  the  records 
or  to  assume  that  they  were  made  from  any  improper  motive. 

Besides,  they  were  ancient  documents,  and  had  been  in  existence 
for  a  century.  They  came  from  a  custody  which  must  be  deemed 
proper  and  they  proved  themselves.  The  general  rule  is,  that  an 
ancient  record  or  document,  if  it  comes  from  a  custody  which  the 
court  deems  proper,  and  is  itself  free  from  any  indication  of  fraud 
or  invalidity,  proves  itself.  {Matter  of  Webster^  106  App.  Div. 
360.)  Had  the  records  been  received  in  evidence  they  would  have 
tended  to  show  that  Anna  E.  St.  John  was  a  member  of  the  family 
of  plaintiff's  grandmother  and  great-grandmother,  who  were  dead, 
and  the  declarations  of  these  persons  as  to  the  relationship  of  Aima 
and  her  mother  to  the  plaintiff's  grandmother  would  have  been 
proper,  as  well  as  their  declarations  as  to  the  decease  of  other 
members  of  the  family,  without  issue. 

If  the  view  that  these  records  should  have  been  received  in  evi- 
dence is  correct,  inasmuch  as  a  new  trial  must  be  had,  it  is  unneces- 


Digitized  by 


Google 


848  Lawrence  Beothbrs,  Inc.,  v.  Hbtlman. 

First  Department,  March,  1903.  [Vol.  111. 

sary  to  pass  upon  the  question  whether  or  not  the  plaintiff 
produced  other  evidence  sufficient  to  render  these  declarations 
competent,  for  the  records  can  then  Be  introduced,  and  ihey 
will  themselves  furnish  prima  facie  proof  of  common  ancestry^ 
sufficient  to  make  these  declarations  admissible. 

Little  significance,  it  seems  to  us,  should  be  attached  to  the  fact 
that  Catherine  Bokee's  name  is  spelled  in  different  ways.  Daniel 
Hyer  or  He/er  is  the  father  mentioned  throughout  the  record  and 
Catherine  is  the  mother  named.  That  a  mistake  was  made  with 
respect  to  her  maiden  name,  of  course,  raises  a  question  of  fact  as  to 
whether  or  not  she  is  the  same  person,  but  not  so  serious  a  one  as  to 
prevent  the  introduction  of  the  record  in  evidence. 

Our  conclusion  is  that  the  judgment  and  order  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event. 

O'Brien,  P.  J.,  Pattebson,  McLaughlin  and  Laughlin,  JJ., 
concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event.     Order  filed. 


Lawrence  Brothers,  Incorporated,  Bespondent,  'o.  Henry  B. 

Hetlman,  Defendant,  Impleaded  with  Harriet  A.  Hetlman, 

Appellant. 

First  Department,  March  16,  1006. 

Creditor's  bill  to  set  aside  conveyance  —  evidence  —  when  depoaiticmof 
grantor  on  supplementary  proceedings  casts  burden  on  grantee  to  dis- 
prove fraud — failure  to  object  to  such  deposition  as  hearsay  —  evidence 
of  value  of  lands— in  creditor's  action  court  may  set  aside  deed  or 
declare  it  to  be  a  mortgage. 

When  in  a  crediler's  suit  to  set  aside  a  conyeyance  as  in  fraud  of  creditors,  w  la 
the  alternative  to  have  it  adjudged  to  be  a  mortgage,  the  deposition  of  the 
grantor  taken  in  supplementary  proceedings,  showing  that  the  consideration 
was  grossly  inadequate,  has  been  introduced  in  evidence,  without  proper 
objection  on  the  part  of  the  grantee,  the  burden  is  cast  upon  a  grantee,  related 
to  the  grantor,  by  such  proof  of  inadequacy  of  price,  to  rebut  the  presumption 
of  fraud  raised  by  such  evidence  and  to  show  that  she  was  a  purchaser  in  good 
faith  for  a  valuable  consideration. 
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When  the  only  objection  of  the  grantee  to  the  introduction  of  such  deposition 
was  that  it  was  not  properly  "authenticated,  which  objection  was  not  well 
taken,  and  when  she  later  introduced  the  deposition  in  her  own  behalf,  she 
cannot  subsequently  object  Ihat  it  was  hearsay  as  against  her. 

Moreover,  such  deposition  casting  the  burden  upon  the  grantee  to  disprove 
fraud  cannot  be  said  to  lack  probative  force  against  her. 

It  is  not  error  to  admit  evidence  of  the  compens^ition  paid  for  one-half  of  the 
lands  which  were  taken  upon  condemnation  proccediDgs  when  the  price  proved 
shows  that  the  consideration  in  the  deed  was  grossly  inadequate. 

In  such  action  the  court  is  not  bound  either  to  let  the  deed  stand  or  set  it  aside 
absolutely.  It  may  declare  it  to  be  a  mortgage,  and  the  grantee  c:innot  com- 
plain of  such  latter  decree,  which  is  more  favorable  to  her. 

Inoraham  and  McLaughlin,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Harriet  A.  Heylman,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  plaintifT, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  tho 
9th  day  of  June,  1905,  upon  the  decision  of  the  court  rendered 
after  a  trial  at  the  New  York  Special  Term. 

liichard  Krauae^  for  the  appellant. 

Ralph  Earl  Primes  Jr.^  for  the  respondent. 

Houghton,  J. : 

The  plaintiff  is  a  judgment  creditor  of  defendant  Henry  B. 
Heylman,  and  brings  this  action  after  return  of  execution  to  set 
aside  a  conveyance  of  real  property  made  by  him  to  his  mother, 
appellant  Harriet  A.  Heylman,  or  in  the  alternative  to  have  the 
deed  from  him  to  her  declared  to  be  a  mortgage  only. 

While  plaintiff's  original  action  was  pending  against  him,  and 
shortly  before  entry  of  judgment  thereon,  defendant  Henry  con- 
veyed to  appellant  Harriet,  who  resided  with  him,  real  property 
which  the  trial  court  found  to  be  of  the  value  of  $40,000,  upon 
which  there  were  incumbrances,  including  back  taxes  and  mechanics' 
liens  amounting  to  $8,420.46,  and  which  constituted  all  the  prop- 
erty, real  or  personal,  that  he  owned  subject  to  execution,  for  the 
expressed  consideration  of  $4,000,  the  deed  not  being  recorded  until 
some  months  after  its  date. 

Defendant  Henry  answered  but  did  not  appear  upon  the  trial. 
Appellant  Harriet  appeared,  but  was  not  sworn  and  produced  no 
App.  Div.— Vol.  OXI.        54 
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witnesses.  On  the  trial  the  plaintiflE  read  the  testimony  of  Henry 
given  upon  supplementary  proceedings,  and  gave  the  substance  of 
his  testimony  in  another  action,  in  both  of  which  he  detailed  the 
transaction  which  resulted  in  his  conveyance  to  his  mother,  and 
from  wliich  it  appeared  that  no  present  consideration  passed  at  the 
execution  of  the  deed,  but  that  it  was  given  for  a  past  indebtedness 
claimed  to  be  at  least  $5,000,  which  his  mother  had  frequently 
importuned  him  to  pay. 

Proof  of  the  value  of  the  premises  was  made  by  showing  that 
the  city  had  taken  about  one-half  for  the  purpose  of  widening  an 
avenue,  and  made  an  award  of  $22,597  therefor,  shortly  after  the 
conveyance. 

Independent  proof  was  made  that  Henry,  a  lawyer,  acted  as 
agent  for  his  mother  in  certain  matters  including  the  premises  in 
question.  The  trial  court  found  that  the  transfer  was  for  a  grossly 
inadequate  consideration,  and  although  absolute  in  form  was  not 
intended  to  be  an  absolute  conveyance,  but  only  as  security  for 
whatever  indebtedness  might  be  owing  from  Henry  to  appellant, 
and  that  the  value  of  the  premises  above  the  incumbrances  was 
greatly  in  excess  of  such  indebtedness,  and  that  as  to  such  excess 
the  conveyance  was  made  with  intent  to  hinder,  delay  and  defraud 
the  plaintiff. 

From  the  judgment  in  conformity  with  this  finding  Harriet 
appeals,  alleging  that  there  is  no  proof  that  she  was  a  party  to  any 
fraud,  or  that  the  conveyance  was  not  intended  to  be  an  absolute 
one,  or  that  any  case  was  made  against  her  which  called  for 
explanation  on  her  part. 

We  think  the  plaintiff  made  9k  prima  facie  case  of  fraud  against 
the  grantor,  Henry.  His  declarations  were,  of  course,  competent 
against  himself.  Courts  will  scrutinize  with  care  business  transac- 
tions between  parent  and  child.  {First  Nat.  Bank  v.  MUlsr^  163 
N.  T.  167.)  Inadequacy  of  price,  when  great,  is  a  badge  of  fraud. 
{Sandman  Y.jSeaman^  84:  Hun,  337;  affd.,  156  N.  Y.  668;  Briggs 
V.  MitcheUy  60  Barb.  288.)  A  voluntary  conveyance  by  one  indebted 
at  the  time  is  presumptively  fraudulent.  -{Smith  v.  Seid^  134  N.  Y. 
569.)  Fraud,  as  well  as  the  fact  of  notice  or  knowledge,  need  not 
be  established  by  direct  evidence,  but  may  be  inferred  from  cir- 
cumstances.    {Parker  v.  Conner^  93  N.  Y.  119.)    One  is  presumed 
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to  have  intended  the  natural  and  inevitable  consequences  of  his 
acts,  and  when  tliose  acts  point  to  an  intent  to  defraud  creditoi*s,  it 
is  the  duty  of  the  court  to  find  in  accordance  with  the  presumption. 
{Coleman  v.  BurVy  93  N.  Y.  17,  31 ;  Smith  v.  Reid^  sxipra^  576.) 

The  plaintiff  having  made  9k  prima  facie  case  of  fraudulent  intent 
on  the  part  of  appellant's  grantor,  it  was  incumbent  upon  her,  in 
order  to  relieve  herself  from  the  presumption  of  fraud  on  her  part, 
to  prove  that  she  was  a  purchaser  in  good  faith  for  a  valuable  con- 
sideration. Where  a  deed  is  executed  with  intent  on  the  part  of 
the  grantor  to  defraud  his  creditors,  a  presumption  arises  that  such 
intent  was  shared  by  the  grantee,  and  it  is  incumbent  upon  the 
grantee  to  show  that  she  was  not  only  a  purchaser  for  value  and  in 
good  faith,  but  that  she  had  no  knowledge  of  facts  which  put  her 
upon  inquiry  as  to  the  grantor's  intent.  {Gilmour  v.  Colcordy  96 
App.  Div.  358 ;  Bailey  v.  JPransiolij  101  id.  140.) 

The  appellant  makes  no  point  upon  the  argument  that  the  declara- 
tions of  her  grantor  were  improperly  received  even  as  against  herself, 
nor  could  she  well  do  so  in  view  of  the  character  of  the  objection 
which  she  made  to  the  reception  of  such  evidence.  The  objection 
was  not  on  the  ground  that  the  declarations  were  hearsay  as  against 
her,  but  only  upon  the  ground  that  they  were  incompetent  because 
not  properly  sworn  to  or  authenticated.  This  objection  was  not 
well  taken,  and  she  not  only  neglected  to  raise  the  point  that  they 
were  hearsay  as  against  her,  but  she  afterwards  introduced  in  her 
own  behalf  all  this  evidence  which  she  had  previously  objected  to. 
It  is  said,  however,  that  even  if  the  declarations  are  properly  in  the 
case  they  have  no  probative  force  as  against  her.  If  they  proved 
fraud  on  the  part  of  the  grantor,  as  we  think  they  legitimately  did, 
and  if  the  burden  of  explanation  was  thereby  cast  upon  her,  it  is  of 
no  moment  whether  they  are  of  probative  force  against  her  or  not. 

Nor  do  we  think  there  was  any  error  in  the  proof  as  to  the  value 
of  the  premises.  Even  if  it  cannot  be  inferred  that  the  other  half 
of  the  premises  not  taken  in  the  condemnation  proceedings  were  as 
valuable  as  the  half  which  was  taken,  still  there  was  a  gross  inade- 
quacy of  consideration  even  if  the  $4,000  mentioned  in  the  deed 
was  actually  due  the  appellant. 

It  is  also  urged  that  the  court  could  not  declare  the  conveyance 
to  be  a  mortgage,  but  must  set  it  aside  absolutely  or  let  it  stand  as  a 
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valid  conveyance.  "'It  is  an  established  doctrine  that  a  court  of 
equity  will  treat  a  deed,  absolute  in  form,  as  a  mortgage  when  it  is 
executed  as  security  for  a  loan  of  money.  That  court  looks  beyond 
the  terms  of  the  instrument  to  the  real  transaction.' "  {Mooiiey  v. 
Byrne,  163  N.  Y.  86,  92.)  The  court  miglit  have  set  aside  the 
deed  entirely.  That  it  gave  to  tlie  appellant  a  judgment  more 
favorable  than  she  was  entitled  to  is  not  a  cause  of  complaint  on  her 
part.  Where  one  party  submits  to  a  judgment  the  other  cannot  be 
heard  to  insist  that  it  shall  be  set  aside  because  it  is  unjust  to  the 
one  recovering  it.     {Rockefeller  v.  Lamoray  106  App.  Div.  345.) 

Our  conclusion  is  that  the  evidence  was  su£Scient  to  sustain  the 
findings  of  the  court,  and  that  the  judgment  must  be  affirmed,  with 
costs. 

O'Brien,  P.  J.,  and  Clarke,  J.,  concurred;  Ingraham  and 
McLaughlin,  JJ.,  dissented. 

Ingraham,  J.  (dissenting) : 

I  do  not  think  that  the  deposition  of  the  defendant  Henry  B. 
Heylman  was  competent  evidence  against  the  appellant,  or  that 
such  deposition,  which  was  admissible  merely  as  declarations  of  the 
defendant  Henry  B.  Heylman,  was  sufficient  to  sustain  a  recovery 
against  the  appellant.  Such  declarations  were  admissible  as  evi- 
dence, as  Henry  B.  Heylman  had  interposed  an  answer,  and  while 
evidence  against  him,  were  incompetent  against  the  appellant,  and 
their  admission  did  not  tend  to  prove  any  fact  which  the  plaintiff 
was  bound  to  establish  as  against  the  appellant.  As  these  declara- 
tions of  Henry  B.  Heylman  were  the  only  evidence  to  sustain  tlie 
plaintiffs  cause  of  action,  I  think,  as  against  this  appellant,  the 
complaint  should  have  been  dismissed.     1  therefore,  dissent. 

McLaughlin,  J.,  concurred. 

Judgment  affirmed,  with  costs.     Order  filed. 
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Charles  H.  Blair,  as  Trustee  of  the  Estate  of  David  Cargill, 
Deceased,  Appellant,  Eespondent,  v.  Andrew  II.  Cargill  and 
Others,  Respondents,  Impleaded  with  Panola  C.  Hampton  and 
Kate  M.  Stearns,  Respondents,  Appellants. 
First  Department,  March  16,  1906. 

Trust — when  beneficiaries  consenting  to  unauthorized  loan  by  trustee 
not  personally  liable  to  cobeneficiaries — waiver  of  objections  to  and 
ratification  of  such  loan  by  cobeneficiaries  —  when  foreign  Judgment 
that  note  has  outlawed  is  binding  here  —  extra  allowance  denied  to 
beneficiaries,  but  allowed  to  accounting  trustee. 

Mere  knowledge  and  consent  by  a  beneficiary  to  an  unauthorized  loan  made  by  a 
trustee  in  the  absence  of  fraud  or  collusion,  or  the  receipt  by  the  beneficiary 
of  any  of  the  money,  is  not  sufficient  to  make  such  beneficiary  liable  to  reim- 
burse his  cobeneficiaries  for  any  loss  that  may  occur. 

Hence,  beneficiaries  of  a  trust  estate  who  have  indorsed  notes  given  to  secure  the 
payment  of  an  unauthorized  loan,  in  the  absence  of  fraud  or  collusion,  or  a 
receipt  by  the  indorsers  of  portions  of  the  money  loaned,  are  not  personally 
liable  to  their  cobeneficiaries  for  such  unauthorized  loan  except  on  their 
indorsement. 

Moreover,  when,  after  such  unauthorized  loan,  the  other  beneficiaries,  with  knowl- 
edge, have  ratified  the  accounts  of  the  trustee  after  his  decease,  they  have 
waived  any  objection  which  they  might  have  made  that  the  loan  was  unauthor- 
ized by  law. 

So,  too,  said  cobeneficiaries  by  failing  to  appear  and  object  to  the  unauthorized 
loan  after  the  service  of  due  notice  of  an  application  to  discharge  the  retiring 
trustee  are  deemed  to  have  assented  to  said  loan  and  to  have  waived  its  ille- 
gality or  the  insufficiency  of  the  security 

Beneficiaries  may  authorize  or  ratify  that  which  otherwise  would  be  a  breach  of 
trust. 

Under  such  circumstances,  when  the  substituted  trustee  has  brought  action  in 
another  State  to  foreclose  a  mortgage  given  to  secure  the  unuauthorized  loan, 
and  it  is  there  decreed  that  some  of  the  notes  on  which  the  beneficiaries  w^e 
indorsers  have  outlawed,  the  cobeneficiaries  are  bound  by  that  determination. 

Beneficiaries  who  has^e  litigated  the  above  issues  as  between  themselves,  should 
Bot  be  allowed  counsel  fees  or  an  extra  allowance  payable  out  of  the  estate, 
but  such  allowance  to  the  accounting  trustee  is  proper. 

Cross-appeals  by  the  plaintiflE,  Charles  H.  Blair,  as  trustee  oif  the 
estate  of  David  Cargill,  deceased,  and  by  the  defendants  Panola  C. 
Hampton  and  another,  from  portions  of  a  judgment  of  the  Supreme 
Conrt,  entered  in  the  ofBce  of  the  clerk  of  the  county  of  New  York 
on  the  12th  day  of  July,  1905,  upon  the  report  of  a  referee,  and 
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also  from  portions  of  an  order  entered  in  said  clerk's  office  on  the 
Wtli  day  of  May,  1905,  granting  certain  extra  allowances  of  costs. 

Aleoaander  S.  Zytrum^  for  the  plaintiff. 

'  Henry  A.  Prince^  for  the  appellants  Hampton  and  Steams. 

Fjrederio  R.  Goudert^  for  the  defendants,  respondents. 

Houghton,  J. : 

The  defendants  are  residuary  legatees  of  the  fund  held  in  trust 
under  the  will  of  David  Cargill,  deceased.  On  the  termination  of 
the  trust  the  plaintiff  brought  this  action  to  account  and  to  charge 
the  shares  of  defendants  Hampton  and  Steams  with  the  amount 
of  certain  unauthorized  loans  made  by  former  trustees  to  defend- 
ant Andrew  H.  Cargill,  a  cobeneficiary,  on  the  ground  that  they 
consented  to  and  participated  in  such  loaning  of  the  funds  of  the 
trust. 

During  the  trusteeship  of  Frederick  A,  Brown,  and  in  1892.,  the 
trastee  loaned  to  Andrew  H.  Cargill,  out  of  the  trust  fund,  $20,000, 
taking  his  note  therefor,  indorsed  by  defendants  Hampton  and 
Stearns,  and  later,  in  1897,  he  loaned  $1,800  more,  taking  therefor  a 
note  indorsed  by  defendant  Stearns.  Frederick  A.  Brown  died  and 
Walston  H.  Brown  was  substituted  as  trustee,  and  in  the  years  1898 
and  1899  he  loaned  from  the  trust  fund  to  Cargill  $13,200  more, 
upon  two  joint  notes  of  Cargill,  Hampton  and  Stearns.  The 
moneys  were  used  by  Cargill  in  establishing  a  ranch  in  California^, 
which  was  owned  by  a  corporation,  and  on  the  last  loan  to  him  he 
caused  the  corporation  to  give  to  the  trustee  a  mortgage  for  the 
entire  $35,000  which  had  been  loaned  to  him. 

Walston  H.  Brown  resigned  as  trustee,  and  this  plaintiff  was 
aypointed  in  his  stead,  ^nd  an  action  was  instituted  in  the  Superior 
Court  of  the  State  of  California  for  the  foreclosure  of  this  mort- 
gage. Defendants  Hampton  and  Stearns  were  made  parties  thereto, 
and  judgment  was  asked  against  them  for  the  full  amount  of  the 
notes  which  they  had  severally,  signed  or  indorsed.  They  appeared 
and  interposed  several  defenses,  including  the  Statute  of  Limita- 
tions, and  on  the  7th  day  of  October,  1901,  a  judgment  was  ren- 
dered relieving  them  from  liability  as  indorsers  on  the  notes  aggre- 
gating $21,800  and  charging  them  with  the  notes  aggregating 
$13,200  and  interest.     The  real  property  was  sold  and  the  proceeds 
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of  the  Bale  applied,  leaving  unpaid  of  their  liability  thus  established, 
the  sum  of  $3,435.80. 

On  the  death  of  trustee  Frederick  A.  Brown  and  the  appoint- 
ment of  Walston  H.  Brown  as  his  successor,  an  accounting  of  the 
trust  fund  was  had.  In  the  account  appeared  the  item  "  California 
Banch  loan  $21,800."  All  of  the  defendants  signed  an  instrument 
duly  acknowledged,  ratifying,  approving  and  accepting  the  account 
containing  this  item,  waiving  every  objection  which  might  be  made 
thereto,  ratifying  and  approving  the  acts  of  the  trustee  therein  set 
forth,  and  agreeing  and  consenting  that  upon  the  turning  over  of 
the  securities  therein  mentioned  to  the  substituted  trustee,  the  estate 
of  the  deceased  trustee  should  be  fully  absolved  from  liability  and 
his  bondsmen  discharged. 

When  Walston  H.  Brown  petitioned  the  Supreme  Court  to  be 
permitted  to  resign,  and  that  this  plaintiff  be  appointed,  he  annexed 
to  his  petition  a  statement  of  the  securities  held  by  him  belonging 
to  the  trust  fund,  and  amongst  them  appeared  "  California  Ranch  loan 
$36,350,"  being  the  $35,000  loaned  by  him  and  his  predecessor,  in 
the  manner  specified,  with  accumulated  interest.  On  this  petition 
the  court  appointed  a  referee  to  take  and  state  the  accounts  of  the 
retiring  trustee,  and  on  the  coming  in  of  such  report  made  an  order 
directing  all  these  defendants  to  show  cause  why  such  report,  inven- 
tory and  account  should  not  be  confirmed,  and  why  the  then  trustee- 
sliould  not' be  discharged  and  his  bond  canceled.  This  order  was 
duly  served  by  publication  and  mailing  on  all  beneficiaries,  and 
no  one  appearing  in  opposition,  a  final  order  was  made  confirming 
the  report  and  approving  of  the  account  and  discharging  the  trustee 
and  his  bondsmen. 

There  is  no  suggestion  that  every  one  connected  with  the  estate 
did  not  understand  that  "California  Banch  loan"  referred  to  the 
loan  made  to  Andrew  H.  Cargill,  and  evidenced  by  his  notes 
indorsed  or  signed  by  appellants  Hampton  and  Stearns.  The 
referee  found  that  the  loan  was  made  direct  to  Cargill,  the  trustee 
taking  the  notes  referred  to  as  security,  and  there  is  no  proof  that 
appellants  Hampton  and  Stearns  received  any  of  the  moneys. 

The  appellants  Hampton  and  Stearns  conceded  (except  as  herein- 
after considered)  their  liability  for  the  amount  of  the  deficiency 
established  by  the  California  judgment,  being  the  sum  of  $3,435.80. 
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The  jadgment  from  which  they  appeal,  however,  charges  thcni 
with  liability,  notwithBtanding  they  were  relieved  therefrom  by  tlie 
judgment  in  the  California  coart  upon  the  $21,800  of  notes,  and 
directs  that  after  the  share  of  Andrew  H.  Oargill  shall  have  been 
exhausted  in  satisfaction  thereof,  their  shares  shall  be  charged  with 
the  deficiency  and  impounded  for  it«  payment.  The  theory  upon 
which  this  recovery  was  had,  and  upon  which  it  is  sought  to  be 
sustained,  is  that  knowledge  that  the  trustee  was  making  an  improper 
loan  ^nd  consenting  that  he  do  it,  was  sufficient  to  charge  them  with 
liability  to  their  cobeneficiaries  for  the  loss  which  resulted,  although 
they  received  none  of  the  money,  and  there  was  no  fraud  on  their 
part,  noV  any  fraudulent  connivance  to  deplete  the  trust  fund. 
And  this,  notwithstanding  they  had  given  their  notes  as  secnrity, 
which  were  accepted  by  the  trustee,  and  which  he  permitted  to  out- 
law as  against  them,  and  notwithstanding,  also,  the  approval  of  the 
investment  by  the  other  beneficiaries,  and  the  discharge  by  them  of 
the  trustees  from  any  liability  therefor. 

If  the  plaintiff  is  to  be  permitted  to  go  behind  the  legal  obliga- 
tions which  Mrs.  Hampton  and  Mrs.  Stearns  gave  in  tlie  form  of 
notes,  and  disregard  the  amount  which  was  adjudged  to  be  due  upon 
them  by  the  California  judgment,  it  must  be  upon  the  theory  that 
they  committed  some  wrong  with  respect  to  the  trust  fund  and 
.towards  their  beneficiaries  which  was  not  wiped  out  by  that  judg- 
ment, and  which  was  not  condoned  or  approved  by  the  other 
beneficiaries  themselves. 

On  the  facts  established  we  fail  to  see  that  they  incurred  any  such 
liability.  Eliminating  all  fraud,  as  we  must,  the  worst  light  in  which 
they  stand  is  that  they  knew  an  improper  loan  was  being  made  to 
Cargill  and  assented  to  his  receiving  the  money,  and  consented  to 
sign  his  notes  therefor  and  thereby  to  bind  themselves  during  the 
lifetime  of  the  notes  for  repayment  of  the  money.  The  loan  was 
negotiated  between  Cargill  and  the  trustee.  They  were  asked  to 
become  liable  on  the  notes  as  additional  security.  Tliis  amounted 
in  law  to  no  more  than  a  forceful  assent. 

The  question  is  not  one  between  a  beneficiary  and  a  delinquent 
trustee,  where  it  is  sought  to  charge  him  with  loss  upon  an  illegal 
or  improvident  loan.  The  present  trustee  did  not  make  the  improper 
loans.    They  came  to  his  hands  from  the  former  trustees.    If  the 
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delinquent  trustee  were  accounting,  undoubtedly  Mrs.  Hampton 
and  Mrs.  Steams  would  be  estopped  from  claiming  that  he  should 
make  good  to  them  the  loss  arising  from  the  improper  loan,  for  he 
would  have  a  right  to  say  that  tliey  could  not  question  its  propriety 
because  they  consented  to  it.  The  rule  of  law  between  beneficiaries 
themselves  is  quite  different  from  that  existing  between  a  beneficiary 
and  a  trustee.  Residuary  legatees  are  under  no  obligation  to  restore, 
in  the  absence  of  fraud  or  collusion,  a  trust  fund  which  has  been 
wasted  by  the  executors.     {Mills  v.  Smithy  141  N.  Y.  256.) 

Counsel  upon  both  sides  concede  their  inability  to  find  an  author- 
ity in  which  the  precise  question  is  decided.  After  considerable 
research  tlie  one  nearest  in  point  in  principle  seems  to  be  liaby  v. 
Bidehalgh  (7  DeG.,  M.  &  G.  104).  There  two  life  tenants  prevailed 
upon  the  trastees  to  invest  the  trust  in  an  unauthorized  security  in 
order  to  obtain  an  increased  income.  A  loss  of  principal  arose. 
The  trustees  were  charged  by  the  vice-chancellor  with  this  loss,  and 
the  life  tenants  were  held  liable  to  reimburse  them  for  the  whole 
amount.  On  appeal  this  decree  was  modified,  and  the  life  tenants 
were  held  responsible  only  for  such  amount  as  the  trustees  had  in 
fact  paid  over  to  them,  the  decision  going  upon  the  theory  that 
there  was  no  independent  liability,  but  only  one  to  restore  that 
which  they  had  received  through  the  improper  acts  of  the  trustees 
induced  by  them. 

Ehlen  v.  Mayor ^  eto.j  of  Bdltitnore  (76  Md.  576 ;  25  Atl.  Rep. 
917),  relied  upon  by  the  respondents,  is  not  in  point.  There  four  of 
the  five  beneficiaries  had  consented  to  the  transfer  of  stocks  held  in 
trust  and  released  to  the  trustees,  and  four-fifths  of  the  funds  realized 
had  been  thereby  wasted.  It  was  very  properly  held  that  the  bene- 
ficiary who  didnot  consent  should  take  the  one-fifth  that  remained. 

Our  conclusion  is  that  mere  knowledge  of  and  consent  to  an 
unauthorized  loan  by  a  trustee  on  the  part  of  a  beneficiary,  in  the 
absence  of  fraud  or  collusion,  or  the  receipt  of  any  of  the  money, 
is  not  suflicient  to  create  a  liability  against  him  to  reimburse  his 
cobeneficiaries  for  such  loss  as  may  occur. 

But  if  the  rule  be  more  stringent  than  we  conceive  it  to  be, 
there  is  another  reason  why  the  judgment  cannot  be  upheld.  The 
respondent  defendants  waived  any  objection  which  they  might  have 
had  that  the  loan  was  not  one  authorized  by  law,  or  that  it  was 
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improperly  secured  or  im providently  made.  They  accepted  tho 
investments  and  ratified  the  accounts  of  the  deceased  trustee,  which 
included  the  $21,800  loan,  and  approved  his  acts,  and  released  him 
from  liability  therefor  by  a  formal  instrument  in  writing.  So,  too, 
by  failing  to  appear  when  the  order  was  made  discharging  the 
retiring  trustee,  and  to  object  that  he  had  also  made  improvident 
and  unauthorized  loans,  they  must  be  deemed  to  have  assented  to 
the  propriety  of  making  them  and  to  have  waived  their  illegality 
or  the  insufficiency  ot  security. 

Parties  of  full  age  may  arrange  and  settle  and  distribute  an  estate 
in  which  they  are  interested  amongst  themselves,  without  any 
formal  decree  of  the  court,  and  such  settlement  and  arrangement, 
in  the  absence  of  fraud  or  undue  advantage,  is  binding.  {Matter 
of  Wagner y  119  K  Y  ,28 ;  Matter  of  Rodgman,  11  App.  Div.  SM.) 
A  release  to  a  trustee  in  respect  to  a  breach  of  trust  committed  in 
the  investment  of  trust  funds  operates  as  an  acceptance  of  the 
securities  in  which  the  funds  have  been  invested.  {Blackwood  v. 
Burrowes^  2  Con.  &  L.  459.)  A  decree  upon  an  accounting  approv- 
ing investments  binds  all  parties  to  the  proceeding,  even  though 
the  investment  be  unauthorized  by  law.  {Matter  of  Deiiton  v.  San- 
ford,  103  N.  Y.  607 ;  Matter  of  Tilden,  98  id.  434.)  A  beneficiary 
may  authorize  his  trustee  to  do  what  otherwise  would  be  a  breach  of 
trust,  or  release  and  agree  to  hold  him  harmless  for  such  an  act  after 
it  is  done.  (2  Ferry  Trusts  [5th  ed.],  §  851 ;  Poj}e  v.  Faimsworth^ 
146  Mass.  339.) 

The  legal  effect,  therefore,  of  the  ratification  ^and  of  the  order 
sanctioning,  the  account  of  the  retiring  trustee  was  to  make  the 
investments,  so  far  as  the  respondent  defendants  are  concerned, 
legal  and  proper  ones.  It  became  the  duty  of  the  present  trnstee, 
as  it  Imd  been  the  duty  of  the  discharged  trustees,  to  enforce  their 
collection.  To  do  tliis  the  plaintiff  went  to  the  courts  of  California, 
and  upon  issue  joined  it  transpired  that  the  plaintiff  could  obtain 
judgment  against  defendants  Hampton  and  Stearns  only  upon  the 
two  notes  aggregating  $13,200,  because  the  former  trustees  had 
pc^rmitted  the  Statute  of  Limitations  to  run  against  the  prior  notes. 
Those  former  trustees  had  both  been  released  not  only  from  any 
lirt])ility  that  might  arise  out  of  their  improper  investments,  but  for 
any  negligence  because  of  failur  *,  to  enforce  the  obligations  which 
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they  had  taken.  Tliey  were  the  primai*y  debtors.  The  California 
judgment  must  be  given  full  faith  and  credit  (U.  S.  Const,  art.  4, 
§  1),  and  by  it  is  fixed  the  liability  of  the  appellants  Hampton  and 
'  Stearns  to  the  trust  estate.  The  accounts  of  the  trustees,  which  the 
defendant  respondents  accepted  as  true,  stated  that  the  liability  was 
$35,000.  On  testing  that  question  it  was  found  to  be  only  $15,000 
and  they  are  bound  by  that  determination. 

It  is  insisted  that  the  deficiency  established  against  appellants 
Hampton  and  Steams  by  the  California  judgment  is  not  wholly 
principal  of  the  trust  fund,  but  is  made  up  in  part  of  interest 
belonging  to  the  life  tenant  and  which  she  had  waived.  If  this 
were  the  fact,  it  was  incumbent  upon  the  appellants  to  see  that  the 
judgment  so  provided.  We  think  they  are  bound  by  the  amount 
thereby  established  as  principal  due  from  them  to  the  trust  estate, 
and  cannot  now  question  its  correctness. 

The  court  granted  an  extra  allowance  to  the  plaintiflf,  and  to  the 
defendants  appearing  separately.  The  defendants  were  divided  into 
groups,  litigating  against  each  other,  and  there  is  no  reason  why 
their  counsel  fees  should  be  taken  from  the  estate.  The  plaintiff 
was  accounting,  and  the  allowance  to  him  was  proper.  In  so  far 
as  the  order  appealed  from  grants  an  extra  allowance  to  any  of  the 
defendants  it  should  be  reversed. 

The  judgment  appealed  from  should  be  modified  by  providing 
that  there  be  deducted  from  the  shares  of  appellants  Hampton  and 
Stearns  on  account  of  the  loan  to  Andrew  H.  Cargill  the  sum  of 
$3,435.80  only,  with  interest  thereon  from  the  date  of  entry  of  final 
judgment  in  the  California  action,  and  as  so  modified  aflirmed,  with 
costs  of  the  appeal  to  them,  payable  out  of  the  estate. 

The  order  granting  extra  allowances  should  be  reversed  in  so  far 
as  it  grants  allowances  to  the  defendants,  and  affirmed  as  to  the 
allowance  to  the  plaintiff,  without  costs. 

O'Bbien,  p.  J.,  Ingbahah,  MoLaughlik  and  Clarke,  JJ., 
concurred. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
Itffirmed,  with  costs  to  appellants  payable  out  of  the  estate.  Order 
modified  as  directed  in  opinion,  and  as  modified  affirmed,  without 
costs.     Settle  order  on  notice. 


Digitized  by 


Google 


860  Matter  of  Hudson  Water  Works. 

Third  Department,  March,  1906.  [Vol.  lit 

In  the  Matter  of  tbe  Contract  for  Constructing  the  Hudson  Water 
Works,  and  the  Lien  Filed  Against  Such  Improvement  by  John 
Staokpole,  Kespondent. 

The  National  Commercial  Bank  of  Albany,  Appellant. 

Third  Department,  March  18,  1906.     * 

Mechanic's  lien  on  public  improvement  —  undertaking  to  discharge  lien 
may  be  signed  by  assignee  of  contractor — Lien  Law  construed — when 
leave  to  submit  new  undertaking  does  not  bar  appeal  frcm,  decision 
holding  former  bond  to  be  insufficient. 

When  an  application  to  discharge  a  mechanic's  lien  on  a  public  improYement 
has  been  denied  with  leave  to  renew  upon  the  ground  that  the  bond  must, 
under  the  statute,  be  signed  by  the  contractor  and  cannot  be  signed  by  his 
assignee,  such  leave  does  not  bar  an  appeal  from  such  decision  as  the  right  to 
submit  a  new  bond  exists  without  such  leave. 
.  The  bond  authorized  to  be  given  to  procure  the  discharge  of  a  lien  upon  a  public 
improvement  by  section  20  of  the  Lien  Law,  as  amended  by  Laws  of  1S98, 
chapter  169,  and  Laws  of  1902,  chapter  87,  may  be  signed  by  the  assignee  of  the 
contractor,  although  be  is  not  within  the  express  terms  of  said  section.  The 
section  should  be  liberally  construed  to  secure  the  beneficial  intent  and  purpoae 
thereof. 

Appeal  by  The  National  Commercial  Bank  of  Albany  from  an 
order  of  the  Supreme  Court,  made  at  the  Columbia  Special  Terra 
and  entered  in  the  office  of  Jbhe  clerk  of  the  county  of  Columbia  on 
the  14:th  day  of  December,  1905,  denying  the  appellant's  application 
for  the  discharge  of  a  lien  upon  moneys  due  for  the  construction  of 
water  works  in  the  city  of  Hudson. 

Hurd,  Sherman  &  Company,  a  corporation,  had  contracted  with 
the  city  of  Hudson  for  constructing  a  part  of  the  system  of  water 
works  which  was  authorized  by  chapter  187  of  the  Laws  of  1904, 
One  John  Stackpole  filed  with  the  city  treasurer  of  Hudson  a  notice 
of  lien  on  the  said  public  improvement  to  the  amount  of  $822. 
The  National  Commercial  Bank  of  Albany  presented  to  a  justice  of 
the  Supreme  Court  an  undertaking,  which  was  signed  by  itself  as 
principal  and  with  the  American  Surety  Company  of  New  York  as 
surety,  and  asked  for  a  discharge  of  the  Hen  of  said  Stackpole.  By 
affidavit  upon  the  application  it  was  shown  tliat  this  contract  of 
Hurd,  Sherman  &  Company,  and  all  moneys  due  and  to  grow  dae 
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thereon,  had  been  assigned  by  the  said  corporation  to  the  said  bank. 
The  justice  hearing  the  application  made  the  following  order : 

^^  The  National  Ootomercial  Bank  of  Albany  having  execnted  an 
undertaking  with  the  American  Surety  Company  of  New  York  as 
surety,  and  having  served  a  copy  of  the  same  together  with  a  notice 
that  the  said  undertaking  would  be  presented  to  me  at  my  chambers 
in  the  city  of  Hudson,  N.  T.,  on  the  4th  day  of  November,  1905, 
at  9  A.  H.,  and  that  the  surety  thereunder  would  justify  at  such  time 
and  place,  and  said  special  proceeding  having  been  duly  adjourned 
from  time  to  time  to  this  date ; 

"  Now,  on  reading  and  filing  the  said  undertaking  and  notice,  and 
due  proof  of  service  filed  therewith,  and  the  affidavit  of  J.  Murray 
Downs,  verified  November  16,  1905,  and  it  appearing  to  me  that 
the  said  undertaking  is  not  such  an  undertaking  as  is  contemplated 
by  the  Laws  of  1897,  chapter  418,  section  20,  subdivision  5,  as 
amended  by  Laws  of  1898,  chapter  169,*  and  for  that  reason  I  have 
decided  to  decline  to  pass  upon  the  sufficiency  of  the  said  under- 
taking, or  its  form,  or  the  sufficiency  of  the  surety,  and  after  hear- 
ing Bosendale  &  Hessberg,  attorneys  for  The  National  Commercial 
Bank  of  Albany,  and  Brownell  &  Tilderi,  attorneys  for  the  above- 
named  lienor, 

^'  It  is  ordered,  that  the  said  application  to  file  the  said  undertak- 
ing for  the  pnrpose  of  discharging  the  said  lien  be,  and  the  same 
hel1^by  is,  denied,  on  the  ground  that  the'  said  undertaking  is  not 
such  an  undertaking  as  is  contemplated  by  Laws  of  1897,  chapter 
418,  section  20,  subdivision  6,  as  amended  by  Laws  of  1898,  chap- 
ter 169,  and  without  prejudice,  however,  to  a  renewal  on  additional 
papers.*^ 

From  this  order  the  National  Commercial  Bank  of  Albany  has 
appealed  to  this  court. 

Hosendale  <b  Hessberg  [J»  Mv/rray  Downs  of  counsel],  for  the 
appellant. 

BrovmeU  xb  Tilden  [John  L.  CrcmdeU  of  counsel],  for  the 
respondent. 

•See  Lien  Law  (Laws  of  1897,  chap.  418).  §  20,  subd.  5  (acided  by  Laws  of 
1898,  chap.  169  and  re-enacted  by  Laws  of  IWri,  chap.  87}.—  [Rsp. 
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Smith,  J, : 

The  right  of  the  appellant  to  appeal  from  this  order  is  challenged 
because  of  the  privilege  given  therein  to  renew  the  motion  upon 
additional  papers.  The  application  was  denied  because  a  proper 
bond  was  not  presented.  If  the  right  to  renew  upon  another  and 
proper  bond  were  dependent  upon  this  permission  the  order  would 
probably  not  be  such  a  final  order  as  to  authorize  an  appeal.  (See 
Bohbhis  V.  Ferris,  5  Hun,  286;  Wells,  Fargo  ds  Co.  v.  TT.,  C.  <k 
P.  C.  R.  R.  Co,,  12  App.  Div.  49.)  The  bank,  however,  might 
without  such  permission  have  presented  another  bond  and  might 
have  asked  the  judge  to  approve  of  the  same.  The  permission, 
therefore,  to  apply  upon  additional  papers  would  seem  to  give  no 
further  right  to  the  appellant  than  it  would  otherwise  have.  Not- 
withstanding such  privilege,  therefore,  it  may  consistently  appeal  if 
the  approval  of  its  bond  was  improperly  refused. 

Section  20  of  the  Lien  Law  (Laws  of  1897,  chap.  418,  as  amd.  by 
Laws  of  1898,  chap.  169,  and  Laws  of  1902,  chap.  37)  provides  for 
the  discharge  of  a  lien  for  a  public  improvement.  It  is  therein 
provided  that  a  lien  against  the  amount  due  or  to  become  due  a 
contractor  from  a  municipal  corporation  for  the  construction  of  a 
public  improvement  may  be  discharged  as  follows : 

"  *  *  *  Either  before  or  after  the  beginning  of  an  action  by  a 
contractor  executing  an  undertaking  with  two  or  more  sufficient 
sureties,  who  shall  be  freeholders,  to  the  State  or  the  municipal  cor- 
poration with  which  the  notice  of  lien  is  filed,  in  such  sums  as  th^ 
court  or  a  judge  or  justice  thereof  may  direct,  not  less  than  the 
amount  claimed  in  the  notice  of  lien,  conditioned  for  the  payment 
of  any  judgment  which  may  be  recovered  in  an  action  to  enforce 
the  lien.  *  *  *  The  execution  of  such  undertaking  by  any 
fidelity  or  surety  company  authorized  by  the  laws  of  this  State  to 
transact  business  shall  be  equivalent  to  the  execution  of  such  an 
undertaking  by  two  sureties." 

The  holding  of  the  learned  judge  seems  to  have  been  that  the 
bond  was  insufficient  because  it  was  signed,  not  by  the  contractor, 
but  by  the  National  Commercial  Bank,  the  assignee  of  the  con- 
tractor, and  that  in' order  to  procure  a  discharge  of  the  lien  under 
this  provision  of  the  law  the  bond  must  be  signed  by  the  original 
contractor  with  the  municipality.    No  other  criticism  is  made  of 
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the  bond  presented.  In  section  2  of  the  Lien  Law  the  term 
"  contractor "  is  defined  as  "  a  person  who  enters  into  a  contract 
with  the  owner  of  real  property  for  the  improvement  thereof." 
By  strict  interpretation  this  would  seem  to  exclude  either  the 
personal  representatives  of  a  deceased  contractor  or  his  assigns. 
Under  the  strictest  interpretation  of  the  statute  an  assignee  of  the 
contractor  might  procure  a  discharge  of  the  lien  if  only  the  contractor 
himself  be  upon  the  bond.  No  reason  is  suggested,  however,  why 
the  bond  of  the  contractor  should  be  required  and  the  bond  of  the 
assignee  prohibited,  nor  can  any  reason  be  assigned  why  the  repre- 
sentatives of  a  deceased  contractor  should  not  be  allowed  to  procure 
this  money  upon  the  giving  of  a  bond  with  a  sufficient  surety.  The 
surety  must  be  approved  by  the  court  or  a  judge  or  justice  thereof, 
which  is  ample  protection  to  the  municipality.  It  can  hardly  be 
conceived  that  the  legislative  intent  was  to  bar  the  representatives  of  a 
deceased  contractor  from  this  right  to  procure  a  discharge  of  the  lien 
or  to  bar  an  assignee  of  the  contract  from  recovering  the  moneys 
which  are  his  by  assignment  duly  made,  providing  the  contractor 
refused  to  join  in  the  undertaking.  "We  are  of  opinion,  therefore, 
that  this  provision  should  not  receive  the  strict  construction  con- 
tended for  by  the  respondent,  but  that  within  the  permission  of  the 
statute  an  assignee  of  the  contract  and  of  the  moneys  due  thereupon 
may  procure  a  discharge  of  the  lien  by  filing  an  undertaking  in 
which  the  assignee  shall  appear  as  principal  and  with  such  surety 
as  is  provided  by  the  act  of  which  the  court  or  a  judge  or  justice 
thereof  may  approve. 

We  are  not  unmindful  of  the  change  in  the  phraseology  of  the 
Lien  Law  from  former  lien  laws,  as  found  in  section  14  of  chapter 
315  of  the  Laws  of  1878,  as  amended  by  chapter  629  of  the  Laws 
of  1892.  In  that  act  the  term  "contractor"  was  in  part  defined 
as  the  person  with  whom  the  contract  with  the  city  is  made,  his 
i*  assigns  or  legal  representatives."  In  the  present  act  the  words 
**  assigns  or  legal  representatives  "  are  omitted  from  the  definition 
of  the  term  "  contractor."  Prima  facie  this  would  seem  to  indi- 
cate an  intent  on  the  part  of  the  Legislature  to  deprive  either  the 
assignee  or  the  legal  representatives  of  a  contractor  of  the  benefits 
of  this  provision  of  subdivision  5  of  section  20  of  the  act  of  1897, 
as  added  by  chapter  169  of  the  Laws  of  1898  and  re-enacted  by 
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ohapter  37  of  the  Laws  of  1902.  The  contention  that  such  an  amend- 
ment is  not  condnsive  evidence  of  snch  intent-  finds  some  support 
in  our  holding  in  Matter  of  CtiUiitan  {Maker  CertiJiccUe)  (109  App. 
Div.  816).  The  inconvenience  that  would  arise  from  the  strict  con- 
struction of  the  statute  which  has  been  given  by  the  learned  judge 
before  whom  the  application  was  made,  and  the  inability  of  respond- 
ent's attorney  to  suggest  any  conceivable  ground  for  withholding 
either  from  the  representatives  of  a  deceased  contractor  or  from  his 
assignee  the  right  to  make  this  application,  lead  us  to  give  to  the 
statute  a  liberal  interpretation,  and  to  hold  that  the  assignee  stands 
in  the  place  of  the  contractor,  and  is  entitled  to  the  privilege  given 
to  the  contractor  by  the  provisions  of  the  statute  quoted.  It  is  pro- 
vided in  the  act  itself,  by  section  22,  that  article  1  thereof,  in  which 
all  the  sections  cited  are  contained,  ^^  is  to  be  construed  liberally  to 
secure  the  beneficial  interests  and  purposesthereof."  By  section  32 
of  the  Statutory  Construction  Law  (Laws  of  1892,  chap.  677,  as 
amd.  by  Laws  of  1894,  chap.  448)  it  is  provided :  "  The  provisions 
of  a  law  repealing  a  prior  law,  which  are  substantial  re-enactments 
of  provisions  of  the  prior  law,  shall  bt  ^nstrued  as  a  continuation 
of  such  provisions  of  snch  prior  law  and  not  as  new  enactments." 

The  order  of  the  justice  refusing  to  approve  the  undertaking  as 
sufficient  should  be  reversed. 

All  concurred ;  Cochrane,  J.,  not  sitting. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  with 
leave  to  renew  application  upon  the  same  or  additional  papers  to 
any  justice  of  the  Supreme  Court 


Jennie    M.    Conway,    Eespondent,    v.    Lawrence    Coonet,    as 

Administrator,  etc.,  of  Luke  Cooney,  Deceased,  Appellant. 

Third  Department,  March  7,  1906. 

Sxecutors  and  administrators  —  claim  against  estate  for  boaxd  furnished 
by  decedent's  daughter — feuluze  to  show  promise  to  pay — when  no 
recovery  on  quantum  meruit. 

The  plaintiff,  a  married  woman,  who  had  lived  with  her  father  in  his  boose, 
which  she  managed  for  the  mutual  benefit  of  her  own  family  and  her  father, 
and  for  which  she  paid  no  rent,  made  a  claim  against  his  estate  for  board  fur- 
nished during  his  life.    The  referee  maae  no  finding  that  the  decedent  eyer 
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promised  to  pay  the  plaintiff  any  sum  whatever  for  the  board  furnished,  or 
that  the  plaintiff  ever  promised  to  pay  anything  for  the  use  of  the  house  fur- 
nished by  the  decedent  It  was  also  shown  that  she  had  never  presented  a  bill 
for  the  board  furnished,  although  she  had  made  out  a  bill  during  his  lifetime. 

Eeld,  that  upon  the  facts  found  no  action  arose  against  the  father  to  pay  upon  a 
quantum  meruit; 

That  evidence  of  an  alleged  conversation  between  the  decedent  and  the  claimant's 
husband,  in  which  decedent  said  that  he  thought  it  would  be  cheaper  for  him 
to  board  with  the  plaintiff,  and  that  he  would  pay  her  three  dollars  and  fifty 
cents  a  week,  and  other  evidence  of  the  plaintiff's  daughters  substantially  to 
the  same  effect,  was  inconsistent  with  an  agreement  to  pay  what  the  board  was 
worth,  and  that  such  evidence  was  insufficient  to  show  a  definite  promise  to  pay; 

That  as  between  father  and  daughter  living  in  the  same  family  an  express  con- 
tract  to  pay  for  board  must  be  established  by  clear  and  convincing  proof; 

That  a  judgment  for  the  claimant  should  be  reversed  on  the  law  and  the  facts. 

Appeal  by  the  defendant,  Lawrence  Cooney,  as  administrator, 
etc.,  of  Luke  Cooney,  deceased,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  tlie  office  of  the  clerk  of 
the  county  of  Washington  on  the  9th  day  of  March,  1905,  upon  the 
report  of  a  referee. 

This  is  an  appeal  from  a  judgment  entered  upon  the  report  of  a 
referee,  appointed  under  section  2718  of  the  Code  of  Civil  Pro- 
cedure. In  1884  the  plaintiff,  Jennie  Conway,  who  is  a  married 
daughter  of  the  deceased,  Luke  Cooney,  left  her  husband's  home 
and,  with  her  two  children,  went  to  live  with  and  to  work  for  her 
father  at  an  agreed  price,  as  claimed,  of  three  dollars  per  week.  Her 
father  was  then  an  old  man,  and  was  living  in  his  own  house  with- 
out a  wife  or  other  member  of  his  family  to  keep  house  for  him, 
except  a  young  daughter  about  eleven  years  of  age.  In  December, 
1888,  that  daughter  died,  and  from  and  after  the  next  summer  this 
plaintiff,  instead  of  working  for  lier  father,  seems  to  have  taken 
charge  of  the  house,  furnished  all  the  means  necessary  to  run  the 
same,  and  the  father  thenceforth  boarded  and  lodged  with  her  con- 
tinuously up  to  tlie  time  of  his  death,  which  occurred  in  February, 
1902.  It  appears  that  in  1901,  and  while  the  father  was  still  living, 
the  plaintiff  made  out  a  bill  against  him  for  work  and  labor  ren- 
dered to  him  from  1884  up  to  that  time,  but  it  appears  that  such 
bill  was  never  presented  to  him.  In  September,  1903,  a  bill  was 
presented  to  the  administrator  in  which  the  plaintiff  seeks  to  recover 
App.  Div.— Vol.  CXL        55 
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from  his  estate  for  board  and  lodging  furnished  to  him  from  1889, 
at  the  rate  of  fifteen  dollars  per  month,  up  to  December  8, 1901 
and  from  and  after  that  date  at  the  rate  of  ten  dollars  per  week 
until  his  death.  Such  bill,  so  presented,  was  rejected  by  the  adminis- 
trator and  was  referred  under  the  statute  and  tried  before  the  referee 
to  whom  so  referred.  Such  referee  reported  in  favor  of  the  plain- 
tiflE  in  the  sum  of  $1,524.71,  and  from  the  judgment  entered  thereon 
this  appeal  is  taken. 

P.  C.  Dugan  and  Ahner  Robertson,,  for  the  appellant 

J,  B.  McCormicJc^  for  the  respondent. 

Pabker,  p.  J. : 

It  seems  that  from  1884  to  1889  the  plaintiff  worked  for  her 
father,  the  deceased,  Luke  Cooney,  in  his  family,  under  such  cir- 
cumstances as  indicated  that  the  services  so  rendered  were  not  for 
him  but  for  the  mutual  benefit  of  her  own  family  and  that  of  her 
said  father,  and  no  claim  is  made  by  her  in  this  proceeding  for  any 
service  rendered  during  that  period.  In  December,  1888,  however, 
it  appears  that  the  young  daughter  of  her  said  father,  who  had  pi^ 
viously  lived  with  him,  died,  and  a  young  son  left  him  and  went 
away  to  earn  his  own  living.  That  left  the  father  the  only  mem- 
ber of  his  family,  and  the  plaintiff  and  her  two  daughters  still  living 
in  the  house  with  him ;  her  family  consisted  of  three,  while  his  had 
become  reduced  to  one.  The  referee,  in  his  "  Eighth  "  finding  of 
fact,  finds  that  at  that  time  a  new  contract  was  made  between  the 
plaintiff  and  her  said  father,  which  went  into  effect  August  1,  1889. 
What  the  terms  of  that  contract  were  he  does  not  find,  but  he  finds 
what  they  did  thereafter  substantially  as  follows :  That  from  that 
date  the  father  furnished  a  furnished  house  to  the  plaintiff,  her 
family  and  her  guests,  including  rooms  to  conduct  dressmaking  in, 
and  a  supply  of  garden  truck,  reserving  a  store  on  the  ground  floor 
of  the  cottage  and  certain  outbuildings  in  the  rear  thereof ;  and  that 
the  plaintiff  furnished  to  her  said  father  necessary  table  board,  room 
care,  including  cleaning  and  heating,  necessary  washing,  mending 
and  nursing,  and  that  this  condition  continued  up  to  to  the  time  of 
her  father's  death,  which  occurred  February  18, 1902,  at  the  age  of 
eighty-two  years. 
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There  is  a  finding  that  the  board,  etc.,  so  furnished  was  worth 
$5  per  week,  and  that  the  honse,  etc.,  so  furnished  by  the  father  to 
the  plaintiff,  was  worth  the  sum  of  $125  per  year,  but  there  is  no 
faet  found  indicating  that  the  father  ever  promised  to  pay  to  the 
plaintiff  any  sum  whatever  for  the  board,  etc.,  so  furnished  him, 
nor  that  the  plaintiff  ever  promised  to  pay  anything  whatever  for 
the  use  of  tlie  house,  etc.,  so  furnished  to  her.  I  discover  no  find- 
ing of  any  fact  in  the  report,  other  than  as  above  stated,  showing 
that  the  father  ever  became  liable  to  pay  for  the  board,  etc.,  so 
furnished  him. 

From  the  facts  so  found  I  am  of  the  opinion  that  no  inference 
can  be  drawn  that  either  party  promised  to  pay  to  the  other  any 
money  whatever.  "What  they  did  do  we  may  assume  they  agreed 
to  do ;  but  what  is  there  in  such  facts  indicating  that  the  father 
agreed  to  pay  to  his  daughter  wliat  snch  board,  etc.,  was  fairly 
worth,  or  what  to  indicate  that  tlie  daughter  then  agreed  to  pay  or 
allow  to  him  what  the  use  of  the  property  she  so  occupied  and 
received  was  reasonably  worth  in  the  market?  In  my  judgment, 
from  such  facts  it  is  rather  to  be  inferred  that  what  the  daughter 
received  from  the  father  was  deemed  satisfaction  for  what  she 
furnished  to  him,  and  particularly  should  this  be  inferred  when  we 
consider  that  at  no  time  during  the  twelve  and  a  half  years  that 
this  condition  continued  did  the  daughter  complain  against  the 
father  for  more  payment  for  his  board,  or  never  at  any  time  did 
either  of  them  make  any  attempt  to  adjust  what  snch  board,  etc., 
was  reasonably  worth,  or  what  fairly  onght  to  be  charged  against 
the  daughter  for  her  use  of  the  house  and  garden  truck  that  slra 
ooonpied  and  enjoyed.  So  far  as  the  facts  found  by  the  referee  are 
concerned,  it  would  seem  that  after  the  year  1889,  as  before,  the 
arrangement  with  tlie  father  was  that  they  should  still  live  as  one 
family,  both  contributing  as  best  they  could  to  the  general  expense 
of  their  living.  Concededly  the  daughter  was  a  dressmaker  by 
trade,  and  could  earn  more  or  less  that  way.  Concededly  the  father 
was  an  old  man,  without  work  and  unable  to  longer  carry  on  his 
store,  which  was  then  rented  for  $100  per  year,  and  which  seems  to 
have  been  his  sole  and  only  income  save  what  he  could  raise  in  bis 
garden.  Eaeh  put  in  all  they  had.  The  father,  from  time  to  time, 
paid  such  money  as  he  could  spare  towards  the  oommon  support^ 
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and  from  time  to  time  the  daughter  wrote  to  her  brothers  for  aesist- 
ance,  and  usually  seems  to  Iiave  received  it,  and  never  complained 
that  her  father  did  not  pay  what  he  had  agreed  to.  I  conclude  that 
from  the  facts  found  in  the  referee's  report  no  cause  of  action  arises 
against  the  father  to  pay  upon  a  quantwm,  meruit  for  the  board, 
etc.,  that  he  so  received,  and  evidently  no  direct  promise  to  so  pay 
is  to  be  found  therein. 

It  is  claimed  by  the  plaintiflE,  however,  that  there  is  evidence  in 
the  case  from  which  a  direct  promise  to  pay  what  the  board  was 
fairly  worth  might  have  been  found  by  the  referee.  Such  evidence 
is  claimed  to  have  been  given  by  John  Conway,  tlie  husband  of  the 
plaintiff,  and  by  her  two  daughters,  Mamie  and  Hattie.  That  of 
the  husband  is  to  the  effect  that  the  father  told  him,  soon  after  the 
daughter  Katie's  death,  that  he  thought  it  would  be  cheaper  for  him 
to  board  with  the  plaintiff,  and  that  he  would  pay  her  three  dollars 
or  three  dollars  and  one-half  per  week.  If  this  is  to  be  of  any  force 
it  repels  the  idea  of  an  ageement  to  pay  what  the  board  was  worth, 
and  fixes  the  price  at  not  more  than  three  dollars  and  one-half  per 
week.  But  it  falls  far  short  of  proving  that  any  agreement  for  any 
price  was  ever  made.  The  daughter  Mamie  is  substantially  to  tlie 
same  effect,  except  that  he  would  pay  what  the  board  was  worth. 
The  daughter  Hattie  goes  a  step  farther,  and  says  that  she  heard 
the  father  tell  the  plaintiff  that  now  Katie  was  dead  it  would  be 
cheaper  for  him  to  board  with  her,  and  that  the  mother  replied  that 
she  would  run  the  house  and  he  could  board  with  her.  She  heard 
nothing  said  as  to  price,  nor  does  she  state  that  anything  was  said 
as  to  how  she  was  to  be  paid.  She  heard  them  say,  however,  that 
he  would  fix  up  a  room  for  her  to  carry  on  the  dressmaking  business 
and  she  could  carry  it  on. 

I  have  carefully  read  the  evidence  of  these  witnesses,  and  I  can 
understand  wliy  the  referee  has  not  attempted  to  state  the  terms  of 
the  contract  then  and  there  made  between  the  parties.  Neither  of 
these  witnesses  state  enough  to  show  any  definite  agreement  made, 
and  from  all  their  evidence  we  cannot  conclude,  with  any  certainty, 
that  the  deceased  then  assumed  any  obligation  to  pay  any  sum  for 
his  board,  nor  to  in  any  way  compensate  the  plaintiff  therefor,  other 
than  such  as  she  would  derive  from  the  use  of  his  house  and,  property 
in  the  manner  above  described. 
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It  must  be  borne  in  raind  that  the  conduct  of  the  plaintiff,  during 
all  these  years,  is  utterly  inconsistent  with  the  contract  sought  to  be 
deduced  from  this  evidence.  She  did  not  keep  any  account  against 
her  father  for  the  board,  etc.,  now  claimed,  nor  does  she  seem  to 
have  credited  him  with  anything  whatever  for  the  use  of  the  house, 
etc.,  received  from  him.  As  late  as  1901,  and  while  he  was  still 
living,  she  made  up  a  bill  against  him.  But  instead  of  then  claim- 
ing that  he  had  been  boarding  with  her  since  1889  and  charging  for 
that,  she  claims  that  all  the  time  from  1884  down  she  had  been 
keeping  liouse  for  him  at  the  rate  of  three  dollars  per  week,  thus 
utterly  ignoring  any  change  in  the  relations  made  in  1889.  So  in 
the  bill  that  she  presented  to  the  administrator  after  her  father's 
death,  and  which  was  referred  in  this  proceeding,  slie  claims  tlie 
contract  made  in  1889  was  for  board  at  the  price  of  fifteen  dol- 
lars per  month,  thus  squarely  contradicting  the  conclusion  of  the 
referee  that  the  deceased  was  to  pay  what  it  was  reasonably  worth, 
viz.,  five  dollars  per  week.  And  in  such  last  bill  she  does  not  give 
any  credit  whatever  for  the  use  by  her  of  the  house,  etc.,  which 
concededly  she  has  had,  thus  again  contradicting  the  supposed  con- 
tract made  in  1889  and  upon  which  the  conclusion  of  the  referee 
seems  to  be  based.  Certainly  there  is  not  sufficient  evidence  to 
warrant  the  finding  of  a  contract  that  adds  anything  to  the  obliga- 
tions which  may  fairly  be  implied  from  the  conduct  of  the  parties 
merely,  and  that,  as  we  have  already  seen,  is  not  sufficient  to  sustain 
the  claim  now  made  by  the  plaintiff.  As  between  father  and 
daughter  living  in  the  same  family  we  should  not  conclude  that 
such  a  direct  contract  existed,  except  upon  clear  and  convincing 
proof.  {Matter  of  Hart  v.  Tuite,  75  App.  Div.  323,  324  ;  Jiobin- 
son  V.  Carpenter^  77  id.  520  ;  Matter  of  Van  Slooten  v.  Wheeler^ 
140  K  Y.  624.) 

My  conclusion  is  that  the  judgment  should  be  reversed  on  the 
law  and  the  facts  and  a  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event. 

All  concurred. 

Judgment  reversed  on  law  and  facts.  Referee  discharged  and 
new  trial  granted,  with  costs  to  appellant  to  abide  event. 
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John  J.  Fltnn,  Bespondent,  v.  Fbank  Suluvan  Smith,  Appellant. 

First  Department,  Marcii  16,  1906. 

Bale  —  conveision  —  secured  debt  sold  as  worthless  by  assignee  for  benefit 
of  creditors — mutxud  mistake  of  feict  —  error  in  excluding  eTidenca 
that  purchaser  did  not  know  debt  was  secured  —  when  sale  should  be 
rescinded  because  minds  of  parties  have  not  met  —  counterclaim  ask- 
ing rescission  requires  reply. 

The  plaintiff's  assignor  pledged  securities  with  certain  brokers  as  collateral 
security  for  speculations  in  stock  on  a  margin.  After  a  general  assignment 
for  the  benefit  of  creditors  by  said  brokers,  the  assignee,  not  knowing  that  the 
plaintiff's  assignor's  debt  to  the  brokers  was  secured,  scheduled  the  debt  as 
worthless  and  sold  the  same  at  auction  for  a  nominal  sum,  the  debt  being 
bought  in  by  an  attorney  acting  in  the  interest  of  the  plaintiff's  assignor. 
Thereafter  the  plaintiff's  attorney  demanded  the  security  as  an  incident  to  the 
debt  purchased,  but  the  assignee  refused  to  deliver  the  same,  offering  to  return 
the  amount  paid  at  auction  for  the  debt.  In  an  action  against  said  assignee  for 
the  benefit  of  creditors  for  a  conversion  of  said  security,  he  set  up  as  a  defense 
his  lack  of  knowledge  that  the  debt  was  secured,  and  as  a  counterclaim  piayed 
for  a  decree  rescinding  the  sale  of  the  debt. 

Held,  that  it  was  error  to  exclude  testimony  by  the  attorney  who  purchased  the 
debt  showing  that  he  did  not  know  that  the  debt  was  secured  when  he  bought 
it,  and  his  answers  to  questions  inquiring  how  he  came  to  buy  the  account. 
As  it  appeared  that  the  defendant  did  not  know  that  the  debt  was  secured, 
such  testimony  tended  to  show  that  the  parties  had  made  a  mutual  mistake 
concerning  a  material  fact  which  would  have  required  a  rescission  of  the  sale. 

MM,  further,  that,  though  collateral  security  follows  the  debt,  as  the  parties  to 
the  sale  were  equally  ignorant  that  the  debt  sold  was  secured,  a  rescission  of 
the  contract  may  be  had  not  only  on  the  ground  of  fraud  or  mutual  mistake, 
but  also  upon  the  ground  that,  owing  to  a  lack  of  knowledge  of  a  material 
fact,  the  minds  of  the  parties  had  never  met. 

Held,  further,  that,  as  the  counterclaim  asked  the  rescission  of  the  sale  as  affirma- 
tive relief  and  the  plaintiff  had  not  replied  thereto,  the  defendant's  motion  for 
Judgment  on  the  counterclaim  should  have  been  granted. 

Appeal  by  the  defendant,  Frahk  Sullivan  Smith,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  6th  day  of 
July,  1905,  upon  the  verdict  of  a  jury  rendered  by  direction  of  the 
court  after  a  trial  at  the  New  York  Trial  Term,  and  also  from  ao 
order  entered  in  said  clerk's  office  on  thq  12th  day  of  July,  1905, 
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denying  the  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

George  CoggiU^  for  the  appellant. 

Charles  De  Hart  Brower^  for  the  respondent. 

Laughlin,  J. : 

This  is  an  action  for  the  conversion  of  ten  shares  of  the  capital 
stock  of  the  Crocker-Wheeler  Electric  Company.  One  Alfred  W. 
Law  owned  the  stock  and  had  pledged  the  same  to  Henry  Marquand 
&  Co.,  stockbrokers,  as  collateral  security  to  his  account  as  their 
customer  speculating  in  stocks  on  margins.  The  brokers  made  a 
general  assignment  for  the  benefit  of  creditors  to  the  defendant. 
Their  books  showed  that  Law  was  indebted  to  them  in  the  sum  of 
$4,120.23.  The  defendant  as  such  assignee  duly  advertised  and  sold 
the  claini  at  public  auction.  It  was  purchased  for  $10  by  one 
Hunter,  a  lawyer,  and  the  next  day  the  defendant  executed  and 
delivered  to  him  an  assignment  thereof,  with  a  statement  of  the 
account  annexed,  assigning  all  defendant's  "  right,  title  and  interest 
in  and  to  any  and  all  sum  or  sums  of  money  now  due,  or  to  grow 
due,  upon  the  annexed  account,  which  said  account  was  duly 
assigned  to  me  by  the  firm  of  Henry  Marquand  &  Company." 
The  stock  came  into  the  possession  of  defendant  as  assignee,  but 
the  books  did  not  show,  and  he  was  not  aware,  that  it  was  held  as 
collateral  to  Law's  account  until  seven  days  after  the  sale,  when 
Hunter  demanded  it  upon  the  ground  that  it  passed  to  him  as 
incidental  to  the  account.  The  defendant  declined  to  deliver  it 
and  offered  to  return  the  ten  dollars  purchase  price  of  the  account, 
which  was  refused. 

Neither  the  account  itself  nor  the  advertisement  or  assignment 
thereof  contained  any  reference  to  this  stock  or  indication  that  any 
security  had  been  put  up  or  held  as  margin.  Within  two  months 
after  the  sale  of  the  account  the  defendant  sold  the  stock  for  $1,120, 
which  was  apparently  its  fair  market  value  then  and  also  at  the 
time  of  the  sale  of  the  account. 

Hunter  subsequently  assigned  to  plaintiff  the  claim  against  Law 
on  the  account,  all  his  right  to  the  stock  and  his  claim  against 
defendant  for  refusing  to  deHver  it, 
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TliQ  defendant  set  up  as  a  separate  defense  and  as  a  counterclaim 
that  he  did  not  know  that  this  or  any  stock  was  held  as  margin  to 
Law's  account ;  that  he  did  not  intend  to  sell  the  stock  with  the 
account  or  to  execute  any  assignment  thereof  to  him;  that  the 
sale  and  assignment  were  made  under  the  misapprehension  that 
there  was  no  margin  to  secure  Law's  claim ;  that  Hunter  was  acting 
for  Law  in  purchasing  the  account,  and  he  demanded  the  rescission 
of  the  sale  and  cancellation  of  the  assignment  upon  his  restoring 
the  consideration.  The  defendant  testified  to  these  facts,  and  they 
are  not  expressly  contradicted.  He  further  showed  tliat  in  the 
inventory  and  schedule  filed  by  him  as  assignee  he  described  this 
claim  against  Law  as  an  account  receivable,  $4,120.42,  of  "  no  value" 
and  "  uncollectible,"  and  he  included  this  stock  in  a  schedule  of 
securities  found  in  the  safe  deposit  vault  which,  on  information 
derived  from  clerks  of  his  assignor,  he  inventoried  as  "  believed  to 
be  lodged  by  clients  for  safe  keeping,  and  to  which  the  assignors 
had  no  claim  by  way  of  title  or  lien,  and  consequently  unappraised." 
There  was  no  reference  to  this  stock  on  the  ledger  containing  Law's 
account.  The  only  reference  in  the  books  of  the  assignors  to  the 
stock  was  in  the  register  of  securities  in  the  cashier's  safe,  which 
indicated  that  they  belonged  to  Law,  and  this  was  referred  to  in  a 
note  to  the  schedule  in  which  they  were  inventoried  without  having 
been  appraised.  According  to  the  testimony  of  Law,  Hunter  did 
not  know  until  after  the  sale  that  the  account  was  secured  by  this 
stock,  and,  on  objection  interposed  by  counsel  for  plaintiff,  the 
court  excluded  Hunter's  testimony  on  this  point,  upon  the  ground 
that  it  was  immaterial  whether  or  not  Hunter  knew  what  he  was 
purchasing.  The  court  also  sustained  an  objection  to  a  question 
put  to  Hunter  by  counsel  for  defendant  inquiring  how  he  came  to 
buy  the  account,  and  defendant  took  an  exception.  Those  rulings 
were  manifestly  erroneous. 

It  clearly  appeared  that  the  defendant  did  not  intend  to  sell  any 
right  or  interest  in  the  stock,  and  if  this  evidence  had  been  received, 
it  might  have  conclusively  appeared  that  Hunter  did  not  intend  to 
buy  any  right  or  interest  therein.  {Brown  v.  Lainphear,  35  Vt 
252.)  This  evidence,  with  that  already  in,  might  have  sliowna 
mutual  mistake  concerning  a  material  fact  which  would  have 
required  a  rescission  at  the  instance  of  the  party  prejudiced.    It  is 
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true  that  the  collateral  goes  with  the  debt,  and  the  owner  of  the 
debt  holds  it  as  trustee  for  the  debtor,  and,  therefore,  it  passes  as 
incidental  to  a  sale  of  the  debt,  and  yet  it  is  usually,  and  especially 
in  this  case,  a  very  important  incident  —  many  times  more  important 
than  the  debt  itself.  Knowledge  of  it,  therefore,  cannot  be  imma- 
terial. If,  on  the  other  hand,  Hunter  knew  that  the  stock  was 
pledged  as  collateral  to  the  account,  he  must  have  learned  it  from 
Law,  with  whom  he  occupied  offices  and  for  whom  he  was  acting 
in  part  without  a  definite  arrangement  as  to  their  respective  inter- 
ests. Law  knew  all  the  facts,  including  the  value  of  the  stock,  and 
undoubtedly  knew  that  the  defendant  had  scheduled  the  account  as 
worthless  and  the  stock  as  merely  held  on  deposit ;  and  if  Hunter 
knew  these  facts,  as  is  quite  likely,  he  was  under  a  duty  to  disclose 
them  to  the  defendant,  who  was  acting  in  a  trust  capacity  and 
was  not,  owing  to  the  condition  of  the  books,  chargeable  with 
negligence. 

However,  the  action  is  not  defended  on  that  theory,  and  there  are 
other  grounds  upon  which  this  unjust  judgment  may  be  reversed. 
The  defendant  knew  that  he  was  selling  the  account,  which  he  had 
inventoried  as  valueless  and  which  brought  ten  dollars;  but  he  had 
no  knowledge  as  to  the  existence  of  the  stock  as  collateral,  and  he 
did  not  intend  to  sell  for  ten  dollars  a  secured  debt  worth  more 
than  one  hundred  times  that  sum.  Nothing  was  done  to  lead  the 
plaintiflPs  assignor  to  believe  that  he  was  to  receive  the  collateral, 
and  he  could  only  have  known  of  the  existence  thereof  through 
Law.  The  defendant  could  not  have  intended  to  part  with  any 
interest  in  the  securities,  since  he  did  not  know  that  he  held  them 
as  collateral.  If,  as  already  observed,  plaintiflPs  assignor  was  equally 
unaware  of  the  fact  that  the  stock  was  held  as  security,  he  could 
not  have  intended  to  purchase  the  right  to  the  security.  In  these 
circumstances,  even  if  the  form  of  the  sale  would  in  law  carry  the 
securities  to  the  plaintiff,  it  is  clearly  a  case  for  rescission  on  the 
ground  that  the  minds  of  the  parties  never  met  as  to  the  property 
and  property  rights. 

Moreover,  the  defendant  merely  asks  a  rescission  of  the  contract, 
not  a  reformation.  He  does  not  ask  to  retain  the  purchase  price 
and  have  the  contract  so  amended  as  to  except  the  stock.  He 
offers   to  return   the  consideration   and  to  restore  the  plaintiflPs 
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assignor  to  his  former  position,  and  asks  like  restoration  for  him- 
self. In  such  ease  relief  may  be  had  not  only  on  the  ground  of 
fraud  or  mutual  mistake,  but  also  upon  the  ground  that^  owing  to 
lack  of  knowledge  of  a  material  fact  by  the  party  seeking  the 
relief,  without  negligence  on  his  part,  the  minds  of  the  parties 
never  met  with  respect  to  the  property  or  property  interests  trans- 
ferred, or  even  the  consideration  therefor.  {Smith  v.  Mackin^  4 
Lans.  41 ;  Bedell  v.  BedeUy  37  Hun,  419 ;  Cr^noe  v.  ZeiDin,  95  N.  Y. 
423 ;  Dwncan  v.  N.  T.  Mutual  Ins.  Co.,  138  id.  88  j  Mqfett  Co. 
V.  City  of  Bochester,  82  Fed.  Eep.  255 ;  S.  C,  178  U.  S.  373 ; 
Harris  v.  PeppereU,  L.  R.  5  Eq.  1 ;  Werner  v.  Bawson,  89  Ga. 
619 ;  Dima^  v.  Providence  W.  <b  B.  B.  B.  Co,,  6  R  I.  130 ;  24 
Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  618.)  The  facts  of  the  case  at 
bar  fairly  bring  it  within  this  rule  of  law. 

No  reply  was  served  to  defendant's  counterclaim  for  rescission 
The  counterclaim  was  good.  The  facts  pleaded  constituted  not 
only  a  defense  to  the  action  for  conversion,  but  ground  for  affirma- 
tive relief  to  have  thp  sale  of  the  account  rescinded.  At  the  oora- 
mencement  of  the  trial  the  defendant  moved  for  judgment  on  the 
counterclaim,  which  was  denied,  and  he  excepted.  We  think  this 
was  error  also ;  but  since  defendant  did  not  rest  on  his  exception, 
but  offered  proof  of  the  facts,  we  think  that  we  should  not  direct 
final  judgment  on  the  counterclaim. 

It  follows  that  the  judgment  and  order  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 

O'Brien,  P.  J.,  and  Ingraham,  J.,  concurred  ;  McLaughlin  and 
Houghton,  JJ.,  concurred  in  result. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event.    Order  filed. 
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Bybon    O.    Huntington,    Appellant,   v.    Morbis    S.    Hebrman, 
Respondent,  Impleaded  with  Gbbson  Stein. 

First  Department,  March  16,  1906. 

Odxiversion  — agreement  by  landlord  that  tenant  may  store  property  on 
premises  after  expiration  of  lease  —  landlord  not  liable  for  conversion 
by  reason  of  removal  of  such  property  by  new  tenant. 

When  a  lessee,  whose  lease  has  expired,  has  been  allowed  by  his  lessor  to  store 
personal  property  in  a  loft  of  the  building  until  the  building  is  leased,  he 
cannot  recover  as  for  a  conversion  against  his  former  landlord  because  said 
property  has  been  moved  out  without  notice  by  a  new  tenant  who  leased  the 
entire  building,  since  the  owner  in  leasing  the  building  to  the  new  tenant  was 
merely  exercising  a  legal  right. 

Quare,  as  to  whether  an  action  for  damages  would  lie  against  the  owner  of  the 
building. 

Appeal  by  the  plaintiff,  Byron  O.  Huntington,  from  a  judgment 
of  tiie  Supreme  Court  in  favor  of  the  defendant  Morris  S.  Herrman, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
28th  day  of  February,  1905,  upon  the  verdict  of  a  jury,  rendered  by 
direction  of  the  court  after  a  trial  at  the  New  York  Trial  Term,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  9th  day  of 
Marcli,  1905,  denying  the  plaintiff's  motion  for  a  new  trial  made 
upon  the  minutes. 

James  F.  G^Niell^  for  the  appellant. 

Benjamin  N.  Cardozo^  for  the  respondent. 

Lauohlin,  J. : 

The  action  is  for  the  conversion  of  five  sewing  machines,  certain 
office  fixtures  and  furniture  and  other  personal  property,  of  the 
alleged  value  of  $8,500.  During  a  period  of  about  two  years  prior 
to  the  1st  day  of  February,  1898,  plaintiff  conducted  the  business  of 
manufacturing  ladies'  underwear  in  the  third  loft  of  premises  Nos. 
68  and  70  Grand  street,  New  York,  und^r  a  lease  from  the  Mer- 
chants' Central  Club.  The  defendant  Herrman  tlien  became  owner 
or  succeeded  to  the  right  to  possession  of  the  premises,  and  lie 
leased  the  loft  to  the  plaintiff  for  the  month  of  February  for  a  rental 
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of  fifty  dollars.  Plaintiff  was  closing  out  his  business,  but  had  not 
finished  doing  so  by  the  first  of  March  and  desired  to  continue  in 
possession  for  two  months  longer  and  to  leave  the  property,  to 
recover  for  which  the  action  is  brought,  until  the  premises  should 
be  again  rented  by  his  new  landlord.  On  or  prior  to  the  first  day 
of  March  he  informed  Herrman's  brother  that  he  desired  the  privi- 
lege of  keeping  the  property  there  until  the  loft  was  rented  and  was 
willing  to  pay  for  the  privilege  twenty-five  dollars  per  month  for  the 
months  of  March  and  April,  and  was  informed  that  there  would  be 
no  objection  to  his  leaving  the  property  there,  provided  he  agreed 
to  remove  it  within  two  days  after  being  notified  that  the  building 
had  been  rented.  The  rental  was  subsequently  changed  to  fifty 
dollars  for  March  and  twenty-five  dollars  for  April.  The  respond- 
ent's brother  then  suggested  that  appellant,  when  ready  to  move  his 
other  things  out,  send  word  so  that  a  memorandum  could  be  made 
of  the  piroperty  he  desired  to  leave.  Plaintiff  paid  the  rent  for  the 
two  months,  and  some  time  after  the  last  payment,  which  was  on 
April  eleventh,  he  moved  out,  leaving  the  property  of  which  a 
memorandum  was  taken  —  but  no  receipt  was  given  —  together  with 
his  address  at  which  he  might  be  reached  "  if  the  goods  were  to  be 
removed."  The  plaintiff  subsequently  —  it  does  not  appear  just 
when  —  received  notice  from  the  respondent  that  the  loft  had  been 
rented  and  requesting  that  he  remove  his  signs  and  put  them  on  the 
first  floor  so  that  the  new  tenant  could  put  out  signs.  This  request 
was  complied  with,  and  while  doing  so  plaintiff  was  informed  by  the 
elevator  boy  that  it  would  be  necessary  also  to  move  the  other  j^qp- 
ertyy  and  that  it  might  be  placed  in  the  first  loft.  After  some 
negotiations  it  was  agreed  that  appellant  and  respondent  should 
together  bear  the  expense  of  cleaning  tne  first  loft  to  put  in  suit- 
able condition  to  leave  the  property  there,  and  this  was  done  and 
the  property  was  transferred  accordingly.  The  plaintiff  thereafter 
from  time  to  time  visited  the  premises  for  the  purpose  of  seeing 
his  property,  to  which  he  was  given  access.  In  December,  1899, 
plaintiff  learned  that  his  property  was  being  removed,  and  on  visit- 
ing the  premises  he  found  it  on  the  sidewalk,  where  it  had  been 
placed  by  the  elevator  boy  on  orders  from  the  defendant  Stein,  to 
whom  Herrman  had  in  July  or  August,  1898,  leased  the  entire 
building  and  surrendered  possession.    Herrman  did  not  assume  to 
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lease  plaintiff's  property  to  Stein,  or  to  confer  any  right  concerning 
it,  and  had  a  distinct  understanding  with  Stein  that  the  right  was 
reserved  to  eliter  at  any  time  and  remove  any  property  left  by  ten- 
ants ;  and  he  had  no  knowledge  that  Stein  contemplated  removing 
the  property. 

The  defendant  Stein  was  not  served  and  did  not  appear.  The 
verdict  in  favor  of  the  defendant  Herrman  was  directed  upon 
motion  of  his  counsel,  made  upon  the  grounds  (1)  that  the  plaintiff 
had  failed  to  establish  a  cause  of  action  of  any  kind ;  (2)  that  the 
plaintiff's  cause  of  action,  if  any,  was  not  for  conversion,  but  for 
breach  of  a  contract  of  bailment,  and  that  the  sole  cause  of  action 
pleaded  in  the  complaint  was  one  for  conversion ;  (3)  that  the 
defendant's  possession  being  originally  rightful,  a  demand  was 
necessary  to  make  it  unlawful ;  that  such  demand  was  a  condition 
precedent  to  the  maintenance  of  an  action  for  conversion,  and  that 
none  had  been  proved. 

It  appears  that  Herrman  did  not  notify  plaintiff  that  he  had 
leased  the  premises  to  Stein,  or  request  him  to  remove  the  property. 
We  are  not  in  accord  on  the  question  as  to  whether  the  notice  to 
remove  in  the  event  that  the  premises  should  be  leased  was  for  the 
benefit  of  the  defendant  Herrman  alone,  or  whether  he  owed  a 
duty  to  the  plaintiff  to  give  such  notice ;  but  that  is  not  material, 
because  if  such  duty  existed  a  breach  thereof  might  give  rise  to  a 
cause  of  action  for  damages  for  breach  of  the  contract,  but  it  would 
not  constitute  a  conversion  of  the  property.  It  is  unnecessary  to 
.decide  whether  the  facts  give  rise  to  any  cause  of  action  ex  con- 
traotu,  for,  the  complaint  being  in  conversion,  no  recovery  could  be 
had  without  proof  thereof.  (  Warnsley  v.  AUcls  Steamship  Co.y  168 
N.  Y.  533,  540.)  The  defendant  Herrman  exercised  no  dominion 
over  the  property.  In  the  exercise  of  his  legal  right  to  sell  or  lease 
the  premises,  he  leased  the  entire  building,  but  not  its  contents.  The 
defendant  Stein  thus  came  into  possession  of  the  building,  subject 
to  the  rights  of  the  pjaintiff.  Clearly,  the  mere  execution  of  a 
deed  or  lease  of  the  premises  and  surrender  of  possession  thereof  to 
another  does  not  render  the  owner  liable  \tx  conversion  for  all  the 
property  of  ttie  tenants  of  the  building  either  as  to  tenants  in  pos- 
session and  occupation  or  as  to  tho8»e  who  have  left  some  of  their 
property  temporarily.     {Peck  v.  Knox^  1  Sweeny  [N.  Y.  Super. 
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Ct.],'811 ;  Salt  Springs  Nat.  BaaiJcy.  Wheeler,  48  N.  T.  493; 
Waineley  v.  AUds  Steamship  Co,,  supra,  and  cases  cited.) 

The  contract  bj  which  the  goods  were  left  does  not  differentiate 
the  case  —  considered  as  an  action  for  conversion — from  one  in 
which  tlie  goods  were  left  after  the  removal  of  a  tenant  b;  sum- 
mary proceedmgs,  as  in  Peck  v.  Knox  {supra).  Plaintiff  saw  fit 
to  leave  his  property  in  the  bnilding,  not  for  a  month  or  two  or 
three,  bat  for  a  year  and  eight  months,  inspecting  it  himself  at 
intervals.  It  was  not  reasonable  to  expect  that  defendant  bad 
surrendered  his  right  to  sell  or  lease  Iiis  property  indefinitely.  In 
fact  the  execution  of  a  lease  by  him  was  contemplated,  and  if  plain- 
tiff was  entitled  to  any  notice  at  all  it  was,  according  to  the  con- 
tract, only  to  be  given  after  the  premises  had  been  leased.  He  did 
not  lease  it  until  after  throe  or  four  months,  and  the  property  was 
not  disturbed  until  nearly  a  year  and  a  half  thereafter.  It  is  suffi- 
cient to  sustain  the  judgment  that  it  has  not  been  shown  that 
defendant  Herrman  exercised  any  dominion  over  the  property. 
The  execution  of  the  lease  and  transfer  of  possession  was  lawful  and 
invaded  no  right  of  the  plaintiff  with  respect  to  the  ownership  or 
possession  of  the  property.  The  possession  of  the  property  was 
not  disturbed.  The  plaintiff,  under  the  arrangement  with  Herrman, 
in  effect  had  a  lease  of  the  space  occupied  by  the  property,  termi- 
nable on  notice,  or  a  license  to  leave  the  goods  there  until  notified  to 
remove  them.  It  did  not  constitute  conversion  of  the  property  for 
Herrman  to  lease  the  building  subject  to  plaintiff's  right  which  is, 
in  effect,  what  he  did.  If  this  action  for  conversion  could  be  sus- 
tained then  it  would  be  for  failure  to  notify  plaintiff  of  the  lease  to 
Stein  and  even  though  the  property  were  still  in  the  building 
uninjured. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
costs. 

O'Brien,  P.  J.,  Inobaham,  McLaughlin  and  Houghton,  J  J., 
concurred. 

Judgment  and  order  affirmed,  with  costs.     Order  filed. 
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Myer  Hellman,  Appellant,  v.  The  City  Trust,  Safe  Deposit  and 
Surety  Company  of  Philadelphia,  Respondent. 

First  Department,  March  16,  1906. 

Suretyship  —  bond  to  secure  proper  performance  of  contract — when 
surety  ia  boimd  by  parol  waivers  of  provisions  of  contract  —  eatopi>el 
of  surety. 

Although  the  provisions  of  a  contract  of  suretyship  cannot  be  waived  so  as  to 
bind  the  surety,  except  by  an  agreement  in  writing,  yet  where  a  surety  has 
given  a  bond  to  secure  the  proper  performance  of  a  contract  to  excavate  rock, 
and  at  the  instance  of  the  contractor  the  surety  has  consented  that  the  time  of 
the  performance  of  the  contract  be  extended,  and  tliat  percentages  which  were 
to  be  retained  be  paid  to  the  contractor  to  enable  him  to  continue  the  work, 
such  waivers  of  the  terms  of  the  contract  inure  to  the  benefit  of  the  surety 
and  it  is  estopped  from  asserting  that  it  is  relieved  from  liability  thereby, 
although  the  waiver  as  to  the  payments  to  th6  contractor  were  made  by  parol. 

Appeal  by  the  plaintiff,  Myer  Hellman,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the  19th  day  of  May, 
1905,  upon  the  dismissal  of  the  complaint  by  direction  of  the  court 
after  a  trial  at  the  New  York  Trial  Term,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  23d  day  of  May,  1905,  denying 
the  plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

John  A.  Straley^  for  the  appellant. 

William  H,  Conklin^  for  the  respondent. 

Lauohlin,  J. : 

The  complaint  shows  that  on  the  7th  day  of  December,  1898,  the 
plaintiff  entered  into  a  contract  in  writing  with  one  Blake,  by  which 
the  latter  agreed  to  do  certain  work  consisting  of  blasting  rock  and 
excavating  for  sewer  connections  on  premises  at  the  northwest 
comer  of  Madison  avenue  and  One  Hundred  and  Seventeenth 
street  on  or  before  the  15th  day  of  July,  1899,  and  other  work  con- 
sisting of  blasting  and  removing  rock  from  the  same  premises  on  or 
before  the  15th  of  May,  1899  ;  that  Blake  as  principal  and  the 
defendant  as  surety  duly  executed  a  bond  to  the  plaintiff  in  the 
penalty  of  $10,000,  conditioned  for  the  faithful  performance  of  the 
contract  by  Blake  ;  that  the  contract  provided  that  partial  payments 
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sliould  be  made  on  account  of  the  contract  work  every  fifteen  days 
on  certificates  of  a  designated  surveyor  as  to  the  amount  earned, 
but  that  fifteen  per  cent  should  be  reserved  until  the  completion  of 
the  work ;  that  the  plaintiff  kept  and  performed  all  of  the  terms 
and  provisions  of  the  contract  except  that  "  with  the  full  knowledge, 
approval  and  consent  of  the  defendant "  the  provision  with  respect 
to  reserving  the  fifteen  per  cent  until  final  payment  was  waived 
and  that  with  like  knowledge,  approval  and  consent  of  the  defend- 
ant there  was  a  substitution  of  surveyors  and  an  extension  of  the 
time  of  performance  from  time  to  time,  and  that  the  provisions  as 
to  strict  performance  thereof  on  the  part  of  Blake  and  the  plaintiff 
were  waived  by  the  defendant ;  that  Blake  failed  to  perform  and 
abandoned  the  contract  and  refused  to  proceed  therewith  as  therein 
required  and  the  plaintiff  was  obliged  to  proceed  with  the  work  and 
to  expend  in  the  performance  thereof  including  the  amount  paid  to 
Blake  more  than  the  penalty  of  the  bond  above  the  contract  price. 
Counsel  for  plaintiff  in  opening  the  case  did  not  waive  any  right 
of  his  client  to  prove  the  material  allegations  of  his  complaint  or 
make  any  admission  inconsistent  therewith.  He  stated  that  plain- 
tiff would  prove  that  during  the  progress  of  the  work  Blake  was 
falling  behind  in  paying  for  the  labor  and  that  Blake,  plaintiff  and 
plaintiff's  counsel  called  on  defendant,  and  Blake  requested  the 
defendant  to  consent  to  the  payment  of  the  full  amount  earned 
from  time  to  time  without  deduction  in  order  that  he  might  be  able 
to  perform  the  contract  and  that  with  full  knowledge  and  consent 
of  all  the  parties  the  provision  with  respect  to  withholding  the  fif- 
teen per  cent  was  waived  and  thereafter  payments  in  full  were 
made ;  that  the  time  of  performance  was  first  extended  forty-five 
days  with  the  consent  in  writing  of  the  defendant,  and  that  there- 
after when  Blake  was  again  in  default  with  respect  to  the  time  of 
completion  a  conference  was  had  between  him,  plaintiff  and  defend- 
ant, and  with  the  full  knowledge  and  consent  of  the  defendant  the 
'  time  of  performance  was  further  extended  from  time  to  time  and 
strict  performance  as  to  time  was  "  wholly  waived  by  the  defend- 
ant;"  that  subsequently  at  a  like  conference  between  all  the  parties 
a  substitution  of  surveyors  was  agreed  upon  and  that  thereafter 
with  full  knowledge  and  approval  of  defendant  Blake  continued  the 
work  receiving  payments  in  full  from  time  to  time  on  the  certificate 
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of  the  substituted  surveyors  until  the  middle  of  May,  1900,  when 
he  abandoned  the  contract  having  a  large  part  of  the  work  uncom- 
pleted ;  that  after  giving  the  notices  required  by  the  contract  and 
continued  default  on  the  part  of  Blake  and  notice  to  defendant  of 
his  default  and  an  opportunity  to  it  to  take  charge  of  and  complete 
the  work,  plaintifE  completed  it  at  an  expense  including  the  pay- 
ments made  to  Blake  over  the  contract  price  of  more  than  the 
penalty  of  the  bond.  The  judgment  was  granted  and  is  sought  to 
be  sustained  upon  the  theory  that  parol  evidence  is  not  admissible 
to  show  the  facts  alleged  and  oflFered  to  be  proved. 

The  defendant's  contract  being  one  of  suretyship  it  is  claimed 
that  it  could  not  be  waived  in  any  of  the  three  particulars  specified 
except  by  an  agreement  in  writing.  Of  course  a  valid  new  contract 
could  not  be  made  by  parol  nor  could  the  liability  of  the  surety  be 
enlarged  or  extended  by  parol.  Here,  however,  was  an  existing 
contract  in  the  performance  of  which  the  surety  was  interested 
because  it  was  liable  therefor.  In  the  circumstances  disclosed  it 
evidently  appeared  to  be  to  the  interest  of  the  surety  to  have  the 
provision  with  respect  to  reserving  part  of  the  amount  earned 
waived  and  likewise  with  I'espect  to  the  time  of  performance.  Hav- 
ing consented  to  these  modifications  at  the  instance  of  its  principal, 
and  the  plaintiff  having  acted  thereon  manifestly  to  his  prejudice,  if 
the  consent  and  waiver  were  now  to  be  repudiated,  the  defendant 
is  estopped  from  contending  that  these  modifications  with  respect  to 
perfo.rmance  discharge  it  from  all  liability.  {Tho7ns(m  v.  PooTj 
147  N.  r.  408 ;  GaUagher  v.  NichoU,  60  id.  438 ;  Smith  v.  Weir 
more,  167  id.  234 ;  Blanchard  v.  Trim,  38  id.  225 ;  lioherge  v. 
Winne,  144  id.  709 ;  J)odge  v.  Wellman,  1  Abb.  Ct.  App.  Dec. 
512;  Klein  v.  Long,  27  App.  Div.  158 ;  New  York  Life  Im.  Co. 
V.  Casey,  81  id.  92 ;  Brandt  Sur.  [3d  ed.]  §  439 ;  Prairie  St. 
Nat.  Bank  v.  United  States,  164  U.  S.  227.) 

It  follows  that  the  jndgnient  should  be  reversed  and  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

O'Brien,  P.  J.,  Inobaham,  MoLauohun  and  Clarke,  JJ., 
concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abidtt 
event     Order  filed. 

App.  Div.— Vol.  CXL    .    66 
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Alexander  F.  Robertson  and  Martha  G.  de  Brulatour,  aa 
Trustees  of  a  Trust  Created  under  the  Last  Will  of  John  T. 
Farish,  Deceased,  Appellants,  Respondents,  v.  Martha  G.  de 
Brulatour,  Individually,  and  Others,  Respondents,  Appellants. 

First  Department,  March  28, 1906. 

Testamentary  trust  — life  beneficiary  of  the  income  and  dividends  of 
specific  stock  placed  in  trust  is  entitled  to  receive  dividends  declared 
thereon  —  distinction  in  this  respect  between  trust  of  specific  stock 
and  trust  of  a  fund  of  money  —  subscription  rights  accruing  on  such 
stock  go  to  increase  corpus  of  the  trust  —  unnecessary  to  provide  a 
sinking  fund  to  provide  against  depreciation  in  value  of  specific  secu- 
rities —  trustees  receiving  such  specific  stock  entitled  to  one-half  com- 
missions—  when  life  beneficiary  entitled  to  act  as  trustee  —  when  life 
beneficiary  acting  as  trustee  eixtitled  to  commissions. 

When  a  testator  puts  certain  specific  railroad  stock  and  bonds,  together  with  all 
interest  thereon  theretofore  accrued  or  thereafter  accruing,  and  every  and  all 
dividends  which  may  be  declared  on  stiid  stock  subsequent  to  the  testAtbr's 
death,  in  trust  for  the  benefit  of  his  wife  for  life,  with  a  direction  to  the  trus- 
tees to  receive  the  income  and  profits  thereof  and  apply  the  sjime  to  the  use  of 
said  wife,  with  power  in  the  trustees  to  sell  and' dispose  of  any  or  all  of  said 
stock  and  to  invest  and  reinvest  the  proceeds  in  such  securities  as  to  them  may 
seem  advisable,  and  to  apply  the  income  and  profits  arising  therefrom  as  afore- 
said with  remainder  at  the  death  of  the  wife  to  the  heirs  of  the  testator,  the 
wife  is  entitled  to  receive  dividends  declared  on  said  stock  during  the  period  of 
the  trust,  and  such  dividends  are  not  to  be  considered  as  part  of  the  principal. 

There  is  a  settled  distinction  between  a  case  where  specific  securities  consisting  of 
stock  and  bonds  are  bequeathed  to  a  trustee  with  a  direction  to  pay  the  income 

.  and  profits  of  such  specific  securities  to  a  life  beneficiary,  and  a  case  where  a 
sum  of  money  is  bequeathed  to  trustees  with  directions  to  invest  the  same  and 
pay  the  income  of  tlie  amount  invested  to  a  beneficiary.  In  the  latter  case  the 
trustees  are  bound,  whatever  the  form  of  the  investment,  to  preserve  intact  the 
capital  of  the  trust,  but  where  specific  securities  are  put  in  trust  with  a  direc- 
tion that  the  income  and  profits  thereof  be  paid  to  a  beneficiary  for  life,  with  a 
bequest  over  at  the  termination  of  the  life  estate,  the  income  or  profits  received 
from  silch  securities  belong  to  the  life  beneficiary  and  not  merely  the  income  of 
a  specific  fund  equal  in  value  to  the  securities  at  the  time  of  the  testator's 
death. 

The  profits  or  surplus  which  a  corporation  earns  or  realizes  in  the  management 
of  its  business,  and  which  is  paid  to  stockholders  by  way  of  dividends,  whether 
earned  before  or  after  the  creation  of  the  trust,  is  income  or  profits  which  go 
to  the  life  beneficiary. 
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But  under  a  bequest  of  the  income  of  such  specific  stock  the  life  beneficiary  is 
not  entitled  to  the  proceeds  of  the  sale  of  rights  to  subscribe  to  new  capital 
stock  issued  by  the  corporation.  Such  right  of  subscription  is  not  in  the 
nature  of  a  dividend  or  distribution  of  profits.  It  is  a  right  which  accrues  to 
the  owners  of  the  stock  as  an  incident  to  its  ownership.  Hence,  such  subscrip- 
tion rights  go  to  increase  the  capital  of  the  trust,  and  the  proceeds  of  a  sale  of 
said  rights  is  part  of  the  capital  of  the  trust. 

When  specific  stock  is  put  in  trust  as  aforesaid,  the  trustees  are  not  entitled  to 
set  aside  a  part  of  the  income  as  a  sinking  fund  to  provide  for  any  depreciation 
in  the  value  of  the  securities.  The  beneficiary  is  entitled  to  all  the  income, 
even  though  the  payment  of  all  such  income  would  reduce  the  selling  value  of 
the  securities. 

By  virtue  of  the  amendment  to  section  3S30  of  the  Code  of  Civil  Procedure,  made 
by  Laws  of  1904,  chapter  TS-I.  trustees  to  whom  such  specific  securities  are 
bequeathed  in  trust  are  entitled  to  one-half  commissions,  payable  out  of  the 
corpus  of  the  estate,  for  receiving  the  principal  thereof.  The  words  **A11 
sums  of  principal,''  as  used  in  said  section  as  amended,  apply  as  well  to 
securities  in  bulk  as  to  money  received. 

II  seems,  that  though  such  trustees  are  empowered  to  sell  such  specific  stock  and 
reinvest  the  proceeds,  this  power  would  not  entitle  them  to  any  additional 
compensation,  the  duty  being  incident  to  the  proper  performance  of  the  duties 
of  the  trust. 
^  Although  it  is  a  general  rule  that  a  beneficiary  of  a  trust  cannot  be  at  the  same 
time  a  trustee,  yet  where  duties  devolve  upon  the  trustee  other  than  those 
relating  merely  to  the  performance  of  the  trust  for  the  benefit  of  the  beneficiary, 
the  beneficiary  may  act  as  trustee  for  others  interested  in  the  estate.  Where 
there  is  an  active  duty  imposed  upon  the  trustee  for  the  benefit  of  remainder- 
men, the  life  beneficiary  can  act  as  trustee,  and  under  such  circumstances  the 
trustee  is  entitled  to  commissions,  although  a  life  beneficiary. 

Cross-appeals  by  the  plaintiff,  Alexander  F.  Robertson  and 
another,  as  trustees,  etc.,  under  the  last  will  of  John  T.  Farish, 
deceased,  and  by  the  defendants,  Martha  G.  de  Brulatour,  individn- 
ally,  and  others,  from  portions  of  a  judgment  of  the  Supreme 
Court,  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  18th  day  of  May,  1905,  upon  the  report  of  a  referee. 

H&iiry  De  Forest  Baldwin  for  the  defendant  Martha  G.  de 
Brulatour. 

George  F,  Canfieldy  for  Thomas  H.  Somerville  and  others,  as 
remaindermen. 

Edward  T.  McLaughlin^  guardian  ad  Utem^  for  infant 
remaindermen. 
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Inoraham,  J. : 

This  action  was  brought  in  1903  by  the  trustees  under  the  last  will 
and  testament  of  John  T.  Farish  to  have  their  accounts  settled. 
The  controverted  questions  upon  this  accounting  related  to  dividends 
upon  stocks  bequeathed  to  the  trustees  in  trust  for  the  testator's 
widow  and  as  to  the  commissions  to  which  the  trustees  were  enti- 
tled. The  trust  was  created  by  the  6th  clause  of  the  will  of  John 
T.  Farish,  and  is  as  follows : 

"  Sixth.  I  give  and  bequeath  to  Charles  M.  Fry,  Alexander  F. 
Robertson  and  my  wife,  Martha  G.  Farish,  and  the  survivors  and 
survivor  of  them  and  to  the  successor  or  successors  of  such  survivor 
Twenty-five  hundred  (2,500)  shares  of  the  capital  stock  of  the  New 
York  and  Harlem  Railroad  Company,  One  thousand  (1,000)  shares 
of  the  capital  stock  of  the  New  York  Central  and  Hudson  River 
Railroad  Company  (consolidated),  and  One  thousand  (1,000)  shares 
of  the  capital  stock  of  the  Chicago,  Rock  Island  and  Pacific  Rail- 
way Company,  also  Twenty  thousand  dollars  ($20,000)  at  the  par 
value  of  the  consolidated  bonds  of  the  Erie  and  Pittsburg  Railroad 
Company,  Fifty  thousand  dollars  ($50,000)  at  the  par  value  of  the 
consolidated  bonds  of  the  Chicago  and  Northwestern  Railway  Com- 
pany, and  Thirty  thousand  dollars  ($30,000)  at  the  par  value  of  the 
first  mortgage  bonds  of  the  Louisiana  and  Missouri  River  Railroad 
Company,  together  with  all  interest  accrued  on  said  above  described 
bonds  at  the  time  of  my  death  and  all  interest  accruing  thereon 
thereafter,  and  also  every  and  all  dividends  which  may  be  declared 
on  the  above  described  stocks  subsequent  to  my  death,  in  trust 
nevertheless,  to  receive  the  income  and  profits  thereof  and  apply 
the  same  to  the  use  of  my  said  wife,  Martha  G.  Farish,  during  the 
term  of  her  natural  life,  and  I  hereby  authorize  and  empower  my 
said  trustees,  if  it  shall  seem  advisable  to  them  so  to  do,  to  sell  and 
dispose  of  any  or  all  of  the  aforesaid  shares  of  stock  and  bonds, 
and  to  invest  and  reinvest  the  proceeds  in  such  securities  as  to  them 
may  seem  advisable,  and  to  apply  the  income  arising  therefrom  as 
above  provided. 

"  Upon  the  death  of  my  said  wife  I  give  and  bequeath  all  of  the 
above  mentioned  shares  of  stock  and  bonds,  or  the  proceeds  of  such 
as  shall  have  been  previously  sold,  to  such  persons  as  would  have 
inherited  the  same  under  the  laws  of  the  State  of  New  York,  if  the 
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same  were  real  estate  and  I  had  died  intestate  and  unmarried,  at 
the  same  time  as  my  said  wife  and  in  such  proportions  as  they 
would  have  inherited  the  same  respectively." 

The  testator  died,  a  resident  of  the  city  of  New  York,  on  the 
13th  day  of  May,  1891.  He  left  him  surviving  his  widow,  but  no 
children,  his  next  of  kin  being  a  brother  and  sisters,  all  of  whom 
are  now  dead.  Those  who  are  his  present  next  of  kin  are  the 
descendants  of  two  sisters,  who  are  parties  to  this  action. 

The  first  questions  to  be  considered  relate  to  a  dividend  declared 
on  September  19,  1899,  by  the  New  York  and  Harlem  Railroad 
Company  which  amounted  to  $31,250 ;  to  a  dividend  of  100  shares 
of  stock  declared  as  a  stock  dividead  upon  the  stock  of  tlie  Chicago, 
Rock  Island  and  Pacific  Railway  Company  held  by  the  trustees, 
and  to  the  amount  realized  by  the  trustees  for  the  sale  of  rights  to 
subscribe  for  certain  additional  stock  of  the  Chicago,  Rock  Island 
and  Pacific  Railway  Company  and  the  New  York  Central  Railroad 
Company  and  the  allowance  of  commissions. 

Before  discussing  the  question  relating  to  these  dividends,  we 
will  consider  the  intention  of  the  testator  relating  to  this  trust  as 
disclosed  by  the  will.  The  testator,  leaving  a  large '  estate,  made 
provision  for  his  wife.  He  gave  her  $100,000  in  cash,  a  stable  and 
his  horses,  carriages,  furniture  and  household  articles,  and  created 
for  her  benefit  this  trust  consisting  of  securities  of  the  par  value  of 
$425,000.  This  trust  consisted  of  $325,000  of  stock  of  three  rail- 
road companies  and  $100,000  of  railroad  bonds.  These  specific 
securities  having  been  bequeathed  to  his  trustees  for  the  benefit  of 
liis  wife,  he  also  bequeathed  to  them  "  all  interest  accrued  on  said 
above  described  bonds  at  the  time  of  my  death  and  all  interest 
accruing  thereon  thereafter,  and  also  every  and  all  dividends  which 
may  be  declared  on  the  above  described  stocks  subsequent  to  my 
death."  The  bequest  was  in  trust,  "  to  receive  the  income  and 
profits  thereof  and  apply  the  same  to  the  use  of  my  said  wife, 
Martha  G.  Parish,  during  the  term  of  her  natural  life,"  with  a 
power  to  the  trustees  to  sell  any  or  all  of  these  securities,  "  and  to 
invest  and  reinvest  the  proceeds  in  such  securities  as  to  them  may 
seem  advisable  and  to  apply  the  income  arising  therefrom  as  above 
provided,"  viz.,  to  the  use  of  his  wife  during  the  term  of  her 
natural  life.    Having  thus  disposed  of  what  should  accrue  upon  tliese 
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securities  by  way  of  income  and  profits  during  the  life  of  his  wife, 
upon  the  death  of  his  wife  he  bequeathed  ^^  all  of  the  above  men- 
tioned shares  of  stock  and  bonds,  or  the  proceeds  of  such  as  shall 
have  been  previously  sold,  to  such  persons  as  wonld  have  inherited 
the  same  under  tlie  laws  of  the  StatQ  of  New  York,  if  the  same  were 
real  estate  and  I  Iiad  died  intestate  and  unmarried,  at  the  same  time 
as  my  said  wife  and  in  such  proportions  as  they  wonld  have  inherited 
the  same  respectively." 

It  would  seem  that  the  testator  intended  by  this  bequest  to  dis- 
pose of  all  these  securities,  including  any  income  that  was  received 
during  tlie  continuance  of  the  trust  and  what  wonld  be  left  of  the 
trust  upon  the  death  of  his  wife.  He  disposed  of  the  "income 
and  profits  "  of  the  securities  received  during  the  life  of  his  wife  by 
directing  that  they  should  be  applied  to  her  use.  What  he  directed 
should  pass  upon  the  death  of  his  wife  was  "  the  above  mentioned 
shares  of  stock  and  bonds  or  the  proceeds  of  such  as  shall  have  been 
previously  sold "  —  an  indication,  it  seems  to  me,  that  what  the 
testator  understood  would  remain  undisposed  of  at  the  death  of 
his  wife  were  these  specific  shares  of  stock  as  they  then  stood,  or 
the  proceeds  remaining  in  the  hands  of  the  trustees  in  the  event 
that  such  shares  had  been  sold  by  the  trustees  under  the  power 
given  to  them.  There  was  no  expressed  intention  that  any  dividends 
or  interest  that  had  been  received  by  the  trustees  upon  the  shares 
of  stock  or  bonds  should  be  held  by  the  trustees  and  turned  over  to 
those  entitled  to  the  remainder.  This  provision  for  the  wife  was  to 
be  in  lieu  and  bar  of  all  dower  and  right  of  dower  and  of  any 
other  claim  or  interest  whatsoever  that  she  might  have  in  his  estate, 
real  or  personal,  or  any  part  thereof.  There  is  certainly  in  this  will 
no  indication  that  it  was  the  intent  of  the  testator  that  there  should 
be  anything  deducted  from  the  sums  received  by  the  trustees  in  the 
way  of  dividends,  income  or  profits  to  be  accumulated  by  them  to 
prevent  any  deterioration  or  depreciation  in  the  value  of  the  stock 
and  bonds  during  the  continuance  of  tlie  trust.  The  primary  object 
was  to  make  provision  for  his  wife  during  her  life,  and,  subject  to 
that  provision,  what  was  left  at  her  death  was  to  be  disposed  of  as 
indicated.  There  was  bequeathed  by  the  testator  to  these  trustees, 
as  a  part  of  the  trust  property,  2,500  shares  of  the  capital  stock  of 
the  New  York  and  Harlem  Railroad  Company. 
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On  September  19,  1899,  the  directors  of  the  New  York  and 
Harletn  Railroad  Company  passed  the  following  resohition : 
*'  Whereas,  it  appears  from  the  Treasurer's  report  that  the  Com- 
pany's cash  surplus  now  amounts  to  upwards  of  $2,500,000  over 
and  above  all  claims  and  obligations,  existing  and  contingent,  and 
tliat  the  same  is  now  available  for  distribution  among  the  stock- 
holders. It  is  further  resolved  that  the  sum  of  $2,500,000  of  the 
said  surplus  be  distributed  at  the  rate  of  $12.50  per  share  to  all 
stockholders  of  record  at  the  close  of  business  on  the  23d  day  of 
September,  1899,  and  that  tlie  Treasurer  be  and  he  is  hereby  author- 
ized and  directed  to  make  such  payment  on  the  2nd  day  of  October 
next."  The  amount  of  this  dividend  Wiis  $31,250,  which  was 
received  by  the  trustees  and  retained  by  them,  and  the  first  question 
presented  is  whether  this  amount  is  to  be  retained  by  the  trustees  as 
capital  of  the  trust,  or  whether  it  belongs  to  the  widow  as  beneficiary 
for  life. 

The  New  York  and  Harlem  Railroad  Company  was  the  owner  of 
a  steam  railroad,  and  was  also  the  owner  of  a  street  railroad,  in  the 
city  of  New  York.  Long  prior  to  the  death  of  the  testator  the 
steam  railroad  had  been  leased  to  the  New  York  Central  and  Hud- 
sen  River  Railroad  Company,  which  agreed  to  pay  the  New  York 
and  Harlem  Railroad  Company  as  rent  eight  per  cent  per  annum 
upon  its  stock.  At  the  death  of  the  testator  the  New  York  and 
Harlem  Railroad  Company  operated  its  line  of  street  railroad,  and 
the  profits  of  that  line  were  divided  among  its  stockholders.  The 
company  also  owned  several  parcels  of  real  estate  in  the  city  of 
New  York.  After  the  death  of  the  testator  the  New  York  and  Har- 
lem Railroad  Company  leased  its  city  line  of  railroad  to  the  Metro- 
politan Street  Railway  Company.  There  was  evidence  that  after 
this  lease  certain  real  estate  that  belonged  to  the  Harlem  Railroad 
Company,  and  which  was  not  needed  in  its  business,  w^as  sold,  and 
it  would  appear  that  the  particular  money  used  in  paying  this  divi- 
dend was  partly  the  proceeds  of  the  sale  of  this  real  estate.  The 
amount  distributed  as  a  dividend,  however,  was  surplus  which  rep- 
resented the  accumulation  of  profits  of  the  company  in  the  past, 
either  from  its  operation  or  from  the  increase  in  the  value  of  its 
real  estate,  and  this  distribution  was  simply  a  distribution  of  surplus 
profits  of  the  company  realized  from  its  operations,  and  which  were 
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not  needed  in  the  conduct  of  the  company's  business.  The  profits 
as  such  were  realized  when  the  company's  real  estate  was  sold. 
It  then  became  money  in  its  possession  as  surplus  profits,  and  was 
distributed  by  the  company  among  its  stockholders  as  such.  The 
trustees,  therefore,  received  from  tlie  New  York  and  Harlem  Rail- 
road Company  a  dividend  of  twelve  dollars  and  fifty  cents  a  share 
as  a  distribution  by  the  company  of  its  surplus.  The  testator  had 
directed  the  trustees  to  receive  the  income  and  profits  of  these 
securities  and  to  apply  the  same  to  the  nse  of  his  wife  during  her 
life. 

There  is  nothing  in  the  evidence  to  indicate  that  this  dividend 
was  a  distribution  of  the  capital  of  the  railroad  company,  as  the 
witnesses  all  testify,  and  the  referee  finds,  that  the  capital  of  the 
company  was  intact  after  the  payment  of  the  dividends,  and  that 
the  property  of  the  company  was  largely  in  excess  of  its  indebted- 
ness and  capital  stock.  Of  late  years  this  question  has  been  much 
discussed,  and  there  is  now  a  settled  distinction  between  a  case 
where  specific  securities  consisting  of  stock  and  bonds  are  bequeathed 
to  a  trustee,  with  a  direction  to  pay  the  income  and  profits  of  these 
specific  securities  to  a  life  beneficiary,  and  where  a  sum  of  money  is 
bequeathed  to  trustees,  with  directions  to  invest  that  sum  of  money 
and  to  pay  the  income  of  the  amount  so  bequeathed  and  invested 
to  a  beneficiary.  In  the  latter  case  the  trustees  are  bound,  what- 
ever the  form  of  the  investment  may  be,  to  preserve  intact  the  capi- 
tal of  the  trust  bequeathed  to  them ;  and  while,  if  in  case  of  unex- 
pected decline  in  the  value  of  the  securities,  or  for  any  other  reason, 
the  capital  becomes  impaired,  where  the  trustees  have  acted  in  good 
faith  and  observed  the  rules  of  law  in  carrying  out  the  trust,  they 
are  not  required  to  make  up  such  deficiency  from  the  income,  still, 
when  they  purchase  securities  at  a  high  premium,  they  are  justified 
in  applying  a  part  of  the  income  or  dividends  to  prevent  a  depre- 
ciation in  the  value  of  the  securities  where  such  interest  or  dividends 
represent  in  part  a  premium  which  they  have  paid ;  but  a  different 
situation  is  presented  where  a  person  bequeaths  to  trustees  specific 
securities  and  directs  that  the  income  and  profits  of  such  securities 
be  paid  to  a  beneficiary  for  life,  with  a  bequest  over  of  such  securi- 
ties at  the  termination  of  the  life  estate.  In  the  latter  case  it  is  the 
income  or  profits  that  the  trustees  received  from  the  securities  to 
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which  the  life  beneficiary  is  entitled,  not  the  income  of  a  specific 
fund  which  represents  the  value  of  the  securities  at  the  time  of  the 
testator's  death,  and  I  think  it  is  now  established  tliat  when  the 
profits  or  surplus  of  a  corporation  which  it  has  earned  or  realized  in 
the  management  of  its  business  are  paid  to  its  stockholders  by  way 
of  dividends,  whether  such  profits  or  surplus  has  been  earned  before 
or  after  the  creation  of  the  trust,  so  long  as  the  amount  that  is 
actually  distributed  is  actual  surplus  earned,  or  income  or  profits 
made  by  the  corporation  in  its  business  and  distributed  as  such,  it  is 
income  or' profits  which  go  to  the  life  tenant. 

The  first  case  to  which  I  will  call  attention  is  Matter  of  Ker- 
nochan  (104  K.  Y.  618).  In  that  case  the  trustees  were  authorized 
to  receive  the  "  rents,  interest  and  income "  of  property  given  to 
them  in  trust  and  to  apply  the  net  amount  of  such  rents,  interest 
and  income  to  the  use  of  the  widow  during  her  life,  and  after  her 
death  to  divide  his  estate  among  his  surviving  daughters  and  the 
issue,  if  any,  of  such  as  may  have  died.  Among  the  personal  prop- 
erty left  to  the  trustees  was  5,000  shares  of  the  capital  stock  of  the 
Panama  Railroad  Company.  It  seems  that  this  stock  was,  subse- 
quent to  the  death  of  the  testator,  sold  to  the  Panama  Canal  Com- 
pany at  something  over  $265  per  share.  As  a  part  of  the  agree- 
ment of  sale  it  was  provided  that  "*  all  earnings  of  the  railroad 
company  to  and  including  June,  1881,  and  all  moneys  and  other 
effects  not  by  that  agreement  to  be  left  with  the  railroad  company, 
should  be  transferred  by  the  railroad  company  to  a  trustee  for  the 
benefit  of  all  the  existing  stockholders  and  belong  to  and  be 
divided  among  the  shareholders  who  are  such  at  the  time  of  the 
declaration  of  such  dividend  or  transfer  of  the  railroad  company." 
It  appeared  that  tliese  assets  were  subsequently  sold  to  a  syndicate 
for  an  amount  which  equalled  twenty-four  dollars  and  twenty-six 
cents  on  each  share  of  the  capital  stock  of  the  company,  and  on 
June  30, 1881,  a  dividend  of  twenty-four  dollars  and  t\Venty-8ix 
cents  on  each  share  of  the  capital  stock  of  the  company  was 
declared.  It  also  appeared  that  the  assets  which  formed  the  consid- 
eration of  the  payment  by  the  syndicate  were  accumulated  net  earn- 
ings, represented  -by  cash  or  securities  calling  for  cash.  The  remain* 
dermen  objected,  that  this  sum  should  not  be  credited  to  the  income, 
bat  should  have  been  held  as  capital.    The  referee  found  that  the 
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amount  after  the  death  of  the  testator  was  income,  but  that  earned 
before  the  death  of  the  testator  was  principal.  Judge  Danforth, 
delivering  the  opinion  of  the  court,  said :  "  I  find  nothing  in  the 
will  which  indicates  that  the  testator  intended  any  such  investiga- 
tion or  division,  or  that  any  other  than  the  ordinary  rule  which 
gives  cash  dividends  declared  from  accumulated  earnings'or  profits 
to  the  life  tenant  should  be  applied.  *  *  *  From  the  shares  in 
question  no  income  could  accrue,  no  profits  arise  to  the  holder  until 
ascertained  and  declared  by  the  company  and  allotted  to  the  share- 
holder, and  that  act  should  be  deemed  to  have  been  in  the  mind  of 
the  testator  and  not  the  earnings  or  profits  as  ascertained  by  a  third 
person  or  a  court  upon  an  investigation  of  the  business  and  affairs 
of  the  company,  either  upon  an  inspection  of  their  books  or  other- 
wise." Then,  after  examining  the  authorities,  the  learned  judge 
continued  :  "  In  this  case  no  portion  of  the  earnings  which  entered 
into  the  dividend  had  been  capitalized  by  the  company  and,  there- 
fore, the  inquiry  when  the  profits  were  earned,  out  of  which  it  was 
to  be  paid,  was  immaterial.  It  is  not  claimed  that  the  declaration 
of  the  dividend,  as  dividend  from  profits  was  nltra  vireSj  and  when- 
ever earned  they  were  not  profits  until  the  directors  so  declared," 
and  quoting  with  approval  from  Sproxile  v.  Bouch  (L.  R.  29  Ch.  Div. 
635)  as  follows :  "  The  general  principle  applicable  to  the  first  of  these 
inquiries  may,  in  our  opinion,  be  thus  stated :  When^  testator  or 
settlor  directs  or  j>ermit8  the  subject  of  his  disposition  to  remain  as 
shares  or  stock  in  a  company  which  has  the  power  either  of  dis- 
tributing its  profits  as  dividend,  or  of  converting  them  into  capital, 
and  the  company  validly  exercises  this  power,  such  exercise  of  its 
power  is  binding  on  all  persons  interested  under  him,  the  testator 
or  settlor,  in  tlie  shares,  and  consequently  what  is  paid  by  the  com- 
pany as  dividend  goes  to  the  tenant  for  life,  and  what  is  paid  by 
the  company  to  the  shareholder  as  capital,  or  appropriated  as  an 
increase  of  the  capital  stock  in  the  concern,  enures  to  the  benefit  of 
all  who  are  interested  in  the  capital.  In  a  word,  what  the  company 
says  is  income,  shall  be  income,  and  what  it  says  is  capital,  shall  be 
capital." 

The  next  case  to  which  I  wish  to  call  attention  is  McLouih  v. 
Hunt  (154  N.  Y.  179).  In  that  case  the  estate  of  the  testatrix  was 
bequeathed  to  the  trustees  with  a  provision  that  her  executors  pa^ 
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•over  to  the  use  and  benefit  of  each  of  her  grandsons  respectively 
from  and  after  the  arrival  at  age  of  her  said  grandsons  respectively? 
the  fall  income  of  one  of  the  said  parts.  A  portion  of  the  estate 
which  the  executors  received  in  trust  was  254  shares  of  the  capital 
stock  of  the  Western  Union  Telegraph  Company  upon  which  tlie 
trustees  received  a  stock  dividend  of  ten  per  cent  represented  by 
certificates  issued  to  them  for  25Vio  additional  shares.  This 
dividend  was  declared  from  the  surplus  earnings  of  the  corporation, 
and  it  was  claimed  by  the  trustees  that  these  stock  dividends  upon 
the  Western  Union  stock  was  not  income  payable  to  the  life  tenants, 
but  an  accession  to  the  capital  which  went  to  the  remaindermen. 
The  court  held  that  what  the  corporation  really  did  was  to  issue  to 
the  shareholders  its  own  obligations  in  the  form  of  stock  certificates 
against  the  accumulated  earnings  which  it  liad  on  hand,  and  these 
certificates  having  a  market  value  could  readily  be  converted  into 
money  by  the  shareholders,  so  that  the  transaction  was  in  sub- 
stance a  distribution  of  profits,  and  that  in  that  case  the  stock 
dividend  represented  income  and  properly  belonged  to  the  life 
tenant. 

The  next  case  is  Matter  of  Jiogers  {161  N.  Y.  108).  In  that  case 
the  testator  created  three  separate  trusts  for  the  benefit  of  his  chil- 
dren during  their  lives,  with  remaindei-s  to  their  issues.  A  part  of 
the  principal  devised  to  the  trustees  were  shares  of  the  capital  stock 
of  the  Rogers  Locomotive  and  Machine  Works.  The  testator  died 
in  1868.  The  capital  stock  of  the  corporation  was  then  $300,000, 
and  this  stock  was  appraised  at  $125  per  share.  The  corporation 
continued  business  until  1893,  paying  dividends  each  year.  In  1893 
it  sold  its  plant  for  tlie  sum  of  $2,750,000,  to  be  paid  in  stock  of  a 
new  corporation  known  as  the  Rogers  Locomotive  Company,  whose 
capital  stock  was  $3,000,000.  The  stock  of  the  new  company 
obtained  from  the  sale  of  the  plant  of  the  old  company  was  divided 
among  the  stockholders  of  the  old  company  in  proportion  of  ten 
shares  of  new  stock  to  one  share  of  old  stock.  After  this  sale  the 
old  company  remained  in  possession  of  other  property  which  it  had 
accunmlated,  consisting  of  capital  on  hand,  bills  receivable,  real 
estate,  government  bonds  and  stock  of  other  companies  amounting 
in  round  numbers  to  $3,000,00(5.  This  piH)perty  the  oflBcers  of  tlie 
corporation  converted  into  money  and  distributed  it  among  its 
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stockholders.  The  question  arose  as  to  whom  this  belonged,  whether 
to  the  life  tenants  or  to  the  remaindermen.  The  court  said  :  "  As 
we  have  seen,  the  surrogate  held  that  all  that  was  received  upon  the 
sale  of  the  plant  should  be  retained  by  the  trustees  as  capital,  and 
this  included  that  which  had  been  paid  out  for  raw  material.  Ho 
also  held  that  the  first  cash  dividend  made  on  the  liquidation  of 
$100  per  share  should  also  be  retained  by  them  as  capital ; "  and 
that  the  balance  of  tiie  $3,000,000  that  was  divided  among  the 
stockholders  of  the  old  company  was  income  to  go  to  the  life  tenant. 
This  determination  was  affirmed  upon  the  ground  that  this  $100 
per  share  represented  what  was  reserved  for  working  capital  by  the 
new  company,  and  was,  therefore,  capital,  and  that  the  balance  was 
profits  which  being  properly  'distributed  as  such,  went  to  the  life 
tenants.  Here  was  property  representing  accumulated  surplus 
which  was  distributed  upon  the  winding  up  of  a  corporation ;  yet 
where  it  was  distributed  as  surplus  profits  and  not  as  a  part  of  the 
plant  or  working  capital  of  the  company,  it  was  held  to  go  to  the 
life  tenants,  although  apparently  it  was  realized  from  real  estate, 
government  bonds  and  stock  in  railroad  corporations,  cash  on  hand 
and  bills  receivable. 

The  next  case  is  Lowry  v.  Farmers^  Loan  dk  Trust  Co.  (172 
N.  Y.  137).  In  that  case  the  testator  died  in  1895.  He  gave 
one-fourth  of  his  residuary  estate  to  trustees  to  apply  the  rents, 
issues  and  profits  thereof  to  the  use  of  the  testator's  wife  until 
her  death  or  remarriage,  in  either  of  which  events  the  trust  prop- 
erty should  go  to  increase  the  portion  of  the  estate  held  in  trust  for 
the  benefit  of  his  children.  As  a  part  of  this  trust  there  was  stock 
of  the  Pullman  Palace  Car  Company,  eight  shares  of  which  formed 
a  part  of  the  trust  estate  held  for  the  plaintiff.  That  company 
declared  a  dividend  of  fifty  per  cent,  payable  in  certificates  of  stock 
at  par  value.  This  dividend  was  declared  and  obtained  from  the 
accumulations  of  net  surplus  as  the  same  appeared  in  the  accounts  of 
the  company,  and  it  was  held  that  such  a  transaction  although  in 
the  form  of  an  issue  of  stock  certificates,  was  a  distribution  of  the 
profits,  and  what  the  stockholders  got  represented  income  and  was 
income.  The  rule  is  that  **  where  a  corporation  has  declared  a 
dividend  upon  its  capital  stock,  payable  in  new  stock  certificates,  if 
it  is  based  upon  an  accumulation  of  earnings,  or  profits,  by  their  di^ 
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tributiou  in  that  manner,  the  stockholders  receive  the  representa- 
tive of  income  and  not  of  capital;"  that  "while  the  corporate 
action  may  not  be,  necessarily,  conclusive  upon  the  court,  with 
respect  to  the  question,  if  it  is  based  upon  facts,  and  is  not  purely 
arbitrary,  it  will,  and  should,  be  controlling."  The  court  then  goes 
on  to  say :  "  It  is  true  enough,  as  the  appellant  argues,  that  the 
testator,  at  the  time  of  his  death,  owned  the  right  to  share  in  the 
assets  of  the  corporation,  proportionately  to  the  amount  of  stock 
which  he  held ;  but  it  does  not,  therefore,  follow  that  dividends, 
thereafter  made  from  the  accumulations  of  earnings,  must  be 
regarded  and  treated  as  additions  to  the  capital  of  the  trust  estate. 
All  stockholders  are  interested  in  the  operation  of  the  property  of 
a  corporation  and  their  shares  of  stock  represent  individual  interests 
in  the  corporate  enterprise,  in  its  capital,  as  in  its  net  earnings ;  but 
the  corporation  itself  has  the  legal  title  to  all  the  properties  and 
holds  them  for  their  benefit.  They  have  a  right  to  dividends  only 
as  the  corporate  agents,  in  the  exercise  of  their  discretion,  may 
declare  them.  *  *  *  The  declaration  of  a  dividend  by  a  corpo- 
ration in  active  operation  is  the  appropriation  of  a  portion  of  the 
assets,  which  represented  the  net  earnings  of  the  corporation,  for 
the  use  of  the  stockholders,  and  jyro  tcmtOy  the  assets  are  diminished. 
The  stock  no  longer  represents  them.  The  capital  is  unchanged, 
but  the  value  in  the  market  of  the  shares  may  be  aflEected  by  the 
diminution  in  the  amount  of  the  corporate  assets.  That  the  value 
of  the  shares  of  stock  has  been  lessened  by  a  dividend  is  a  fact  of 
no  relevancy  in  determining  the  question  of  whether  the  dividend 
is  to  be  regarded  as  income  to  the  life  tenant  or  as  capital  for  the 
remainderman.  That  question  will  be  determined  by  the  origin  of 
the  dividend.  In  this  case  a  fund  had  been  created  by  an  accumu- 
lation of  the  net  earnings  of  the  corporation  and  it  remained  a  part 
of  the  general  assets,  until,  in  the  judgment  of  the  directors,  the 
time  came  when  it  was  proper  and  prudent  to  distribute  it  among 
the  stockholders.  That  which  the  directors  of  the  corporation  dis- 
tribute among  its  stockholders,  without  intrenching  upon  capital, 
must  be  comprehended  within  the  term  ^  profits,'  and  we  should 
assume  that  the  testator  intended  that  what  might  be  paid  in  that 
way  should  belong  to  the  beneficiary.  There  is  no  question  of 
diminishing  the  capital,  nor  of  increasing  the  capital  for  any  cor* 


Digitized  by 


Google 


ftd4  l&OBEETSOW  V.  DE  [J^RlTLATOlfA. 

First  Department,  March,  1906.  [Vol.  111. 

porate  purpose  or  need.  It  was  simply  a  mode  of  distributing  tlie 
profits  earned  by  the  employment  of  the  capital." 

The  case  of  Chester  v.  Buffalo  Ca/r  Mfg.  Co.  (70  App.  Div.  443) 
is  entirely  in  line  with  these  decisions,  for  there  the  court  said : 
"  While  it  is  subject  to  modification  and  variation,  the  natural  and 
fundamental  idea  of  life  income  payable  under  a  will  is  of  that  cur- 
rent income  which  accrues  and  becomes  payable  from  time  to  time 
during  the  life  tenancy  upon  a  principal  fixed  as  of  the  time  when 
the  trust  took  effect  and  remaining  substantially  unchanged." 

The  fact  that  the  particular  money  that  was  used  in  the  payment 
of  this  dividend  was  from  the  sale  of  real  estate  seems  to  me  entirely 
unimportant.  The  company  had  been  in  operation  foV  many  years. 
It  had  from  time  to  time  moved  its  depot  as  its  business  required. 
It  had  invested  money  in  the  real  estate  necessary  for  its  new  depot, 
and  when  the  old  real  estate  became  unnecessary  it  was  sold  and  the 
proceeds  of  such  sale  became  money  of  the  company  to  be  dis- 
tributed if  it  was  not  needed  for  the  business  of  the  company.  It 
represented  surplus  profits  just  as  much  as  if  the  money  invested  in 
the  new  real  estate  had  been  kept  in  its  possession  and  this  real 
estate  exchanged  for  the  new  real  estate  required  for  the  new 
depot.  In  this  case,  as  in  Lowry  v.  Farmers*  Loan  cfe  Trust  Co^ 
{supra)j  "a  fund  had  been  created  by  an  accumulation  of  the  net 
earnings  of  the  corporation,  and  it  remained  a  part  of  the  general 
assets  until,  in  the  judgment  of  the  directors,  the  time  came  when 
it  was  proper  and  prudent  to  distribute  it  among  the  stockholders," 
and  "  that  which  the  directors  of  the  corporation  distribute  among 
its  stockholders,  without  intrenching  upon  capital,  must  be  compre- 
hended within  the  term  *  profits,'  and  we  should  assume  that  the 
testator  intended  that  what  might  be  paid  in  that  way  should 
belong  to  the  beneficiary."  It  follows  that  the  learned  referee  was 
wrong  in  holding  that  this  dividend  was  a  part  of  the  capital,  and 
that  the  judgment  should  be  modified  by  directing  it  to  be  paid  to 
the  life  tenant. 

The  second  question  presented  is  as  to  the  100  shares  of  the 
capital  stock  of  the  Chicago,  Hock  Island  and  Pacific  Bailway 
Company,  and  as  to  certain  casli  dividends  paid  upon  the  stoek 
held  by  the  trustees.  The  same  principle  that  we  have  before  dis- 
euBsed  in  regard  to  the  dividend  of  the  Harlem  Railroad  Company 
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determines  this  question,  and  the  referee  was  clearly  right  in  holding 
that  these  dividends  belonged  to  the  life  tenant. 

The  nejct  qnestion  is  as  to  th^  proceeds  of  the  sale  of  rights  to 
subscribe  to  stock  in  the  Chicago,  Rock  Island  and  Pacific  Railway 
Company  and  the  New  York  Central  Railroad  Company.  We 
think  the  referee  was  right  in  respect  to  this  question,  and  that  the 
amount  realized  was  a  part  of  the  capital  of  the  estate.  When  the 
corporation  gave  to  the  existing  stockholders  a  right  to  subscribe  to 
its  capital  stock  at  a  price  fixed,  there  was  nothing  in  this  right  of 
the  nature  of  a  dividend  or  distribution  of  profits.  It  was  a  right 
which  accrued  to  the  owners  of  the  stock  as  an  incident  to  its  owner- 
ship. If  the  owner  of  the  stock  had  accepted  the  option  and  had 
subscribed  to  the  stock,  tlie  stock  so  subscribed  and  paid  for  out  of 
the  capital  of  the  trust  would  be  clearly  a  part  of  the  trust  prop- 
erty, and  any  increase  in  the  value  of  that  stock  after  its  subscrip- 
tion would  accrue  to  the  capital  of  the  trust.  The  trustees  not 
being  in  a  position  to  make  these  subscriptions,  sold  the  right  to 
subscribe,  and  the  proceeds  realized  from  a  sale  of  this  right  was  a 
part  of  the  capital  of  the  trust.  This  question  is  presented  in  Mat- 
ter of  Kemochan  (104  N.  Y.  618),  and  that  case  is  controlling  upon 
this  point. 

The  next  question  is  as  to  the  necessity  of  establishing  a  sinking 
fund  to  provide  for  any  depreciation  in  the  value  of  the  securities 
which  form  a  part  of  tlie  trust  estate.  This  question  is  also  settled 
by  tlie  authorities  that  we  have  before  considered.  It  is  now  set- 
tled that  where  specific  securities  are  devised,  with  a  direction  to 
pay  the  income  and  interest  of  those  securities,  the  beneficiary  is 
entitled  to  all  the  interest,  even  though  the  payment  of  all  the 
interest  would  tend  to  reduce  the  selling  value  of  the  securities. 
{McLouth  V.  llunt^  supra  /  Matter  of  Rogers^  22  App.  Div.  428.) 

The  only  remaining  question  is  as  to  the  right  of  the  trustees  to 
one-half  commissions  for  receiving  the  entire  trust  property.  I 
think  we  must  treat  this  qnestion  without  reference  to  the  fact  that 
the  executors  and  trustees  were  the  same  persons.  Whether  or  not 
the  executors  were  entitled  to  commissions  is  not  before  us.  The 
will  bequeathed  certain  property  to  the  trustees  in  trust,  and  it  has 
been  received  by  them  and  is  now  held  by  them  under  the  pro- 
visions of  the  will ;  and  these  trustees  are  entitled  to  such  a  corn- 
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mission  as  the  law'  allows  to  trustees  who  have  received  bequests  of 
personal  property  in  trust,  to  hold  it  during  the  life  of  the  bene- 
ficiaries and  to  pay  the  income  and  proceeds  thereof  during  her  life 
to  the  beneficiary,  and  upon  her  death  to  deliver  the  securities  over 
to  the  remaindermen.  Upon  this  appeal  we  are  not  concerned  with 
the  right  to  commissions  upon  the  income  which  was  received  by 
the  trustees  and  paid  to  the  life  tenant,  as  by  an  express  stipulation 
that  question  has  been  arranged  by  private  agreement  between  the 
life  tenants  and  the  trustees. 

Section  2802  of  the  Code  of  Civil  Procedure  provides  for  a  vol- 
untary accounting  before  a  surrogate  by  a  trustee  created  by  a  last 
will  and  testament.  It  provides  that  a  surrogate  before  whom  such 
an  accounting  may  be  had  "  shall  allow  to  the  trustee  or  trustees  the 
same  compensation  for  his  or  their  services  by  way  of  commission, 
as  are  allowed  by  law  to  executors  and  administrators,  besides  their 
just  and  reasonable  expenses  therein."  By  section  2730  of  the  Code 
the  commissions  of  an  executor  or  administrator  are  fixed  as  a  per- 
centage "  for  receiving  and  paying  out  all  sums  of  money."  The 
question  as  to  trustees'  commissions  was  presented  to  the  Court  of 
Appeals  in  Phoenix  v.  Livingston  (101  N.  T.  451),  where  the  main 
portion  of  the  trust  property  consisted  of  real  estate.  In  discussing 
whether  or  not  the  trustees  w^ere  entitled  to  commissions  upon  the 
real  estate  held  by  them  it  is  said :  ^'  Sums  received  and  paid  out 
are  made  the  basis  of  computation.  It  has,  nevertheless,  been  held 
that  securities  received  by  an  executor,  and  by  him  turned  over 
to  the  parties  entitled,  might  be  treated  as  money  received  and 
paid  out  for  the  purpose  of  computing  commissions.  This  was 
itself  an  extension  of  the  authority  of  the  statute,  justified  by  the 
consideration  that  what  was  accepted  as  money  by  the  parties 
interested  might  well  be  treated  as  such  for  purposes  of  compen- 
sation. But  we  are  asked  now  to  take  a  step  further  and  give  a 
new  extension  to  the  act,  which  does  violence  to  its  language,  and 
makes  land,  in  no  just  sense  received  or  transferred,  constructively 
money.  *  *  *  They  were  authorized  to  sell  and  to  rent  the 
real  estate.  Upon  all  sums  of  money  thus  realized  and  passing 
through  their  hands  they  were  entitled  to  commissions;  but  the 
unsold  lands,  at  the  close  of  tlio  trust,  passed  to  the  possession  of  the 
remaindermen,  not  througli  any  title  derived  from  the  trosteea,  but 
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by  force  of  the  original  devise.  The  trustees  transferred  no  laud, 
but  simply  refrained  from  exercising  their  power  of  converting  it 
into  money.  And  so  they  not  only  never  paid  it  out  even  construc- 
tively by  any  grant  or  conveyance,  but  never  even  received  tho 
absolute  fee  which  all  the  time  was  a  vested  interest  in  remainder. 
Their  estate  was  simply  commensurate  with  their  trust,  bounded  as 
to  the  duration  by  the  terms  of  the  trust,  and  as  to  the  unsold  lands 
never  equalling  in  value  that  of  the  fee.  We  must,  therefore, 
adhere  to  the  statutory  basis  of  computation  and  decline  to  advance 
further  in  a  construction  which  steadily  departs^  from  a  plain  and 
unambiguous  enactment  having  a  definite  pftrpose  and  meaning." 

In  Mc Alpine  v.  Potter  (126  N.  Y.  285),  which  seems  to  have 
been  decided  under  section  2802  of  the  Code  of  Civil  Procedure,  as 
it  now  exists,  and  section  58  of  title  3  of  chapter  6  of  part  2  of 
the  Kevised  Statutes  (2  R.  S.  93,  §  58,  as  amd.  bj»Laws  of  1863, 
chap.  362,  §  8,  and  partly  repealed  by  Laws  of  1880,  chap.  245,  §  1, 
Bubd.  2,  T  3),  the  will  gave  to  the  trustees  the  remainder  of 
property  to  liold  the  same  in  trust,  with  a  power  to  lease,  sell, 
assign,  transfer  and  convey  the  same,  collect,  invest  and  reinvest 
the  proceeds  thereof  as  they  should  deem  best  for  the  inter- 
ests of  the  estate.  From  this  income  there  was  to  be  paid  an 
annuity  of  $200  to  a  beneficiary  named  during  her  life,  and  the 
balance  of  the  income  was  divided  into  six  parts,  one  part  to  be 
paid  to  a  beneficiary  named  during  her  life.  In  considering  this 
question  the  court  say :  "  A  further  question  is  raised  over  the 
allowance  to  the  executors  of  half  commissions  for  receiving  the 
funds  of  the  estate.  Tlie  law  allows  a  specific  rate  for.*  receiving 
and  paying  out  all  sums  of  money.'  The  statute  indicates  no 
division  of  the  commissions  which  should  apportion  one-half  to  the 
receiving  and  the  balance  to  the  paying  out,  though  the  courts  have 
allowed  it  in  proper  cases.  But  the  allowance  here  was  premature. 
The  bulk  of  the  estate  came  to  the  executors  already  invested  and, 
in  the  form  of  securities  which  have  not  been  turned  into  money. 
No  law  justifies  the  allowance  of  one-half  commissions  upon  tlieir 
estimated  value  in  advance  of  their  conversion  into  money  or  its 
equivalent.  It  was  proper  enough  to  allow  one-half  commissions 
upon  all  sums  of  money  received,  but  until  the  securities  become 
App,  Div.— Vol.  CXI.        67 
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sums  of  money,  either  by  conversion  into  cash,  or  by  their  accept- 
ance as  cash  by  those  entitled,  the  allowance  is  premature.  The 
computation  of  the  commissions  at  an  earlier  period  pays  for  services 
before  they  are  rendered  and  rests  npon  estimates  of  value  which 
may  be  very  different  from  the  sums  of  money  actually  received 
and  paid  out.  A  time  will  come  when  the  allowance  may  be 
entirely  just  and  proper.  That  will  be  when  the  securities  have 
been  turned  into  money  for  the  purpose  of  payment,  or  have  been 
accepted  by  the  legatees  as  cash  without  being  converted.  The 
allowance  upon  the  securities  was  premature  and  without  a  statutory 
basis  and  must  be  reversed."  That  case  was  followed  by  the  Gen- 
eral Term  in  tlio  first  department,  affirming  the  report  of  a  referee 
partly  upon  his  opinion.  {Lindy  v.  Bogert,  87  Hun,  137 ;  67 
N.  Y.  St'Repr.  653 ;  affd.,  152  N.  Y.  646,  on  opinion  below.)  The 
opinion  of  the  referee  is  reported  in  67  New  York  State  Reporter, 
654. 

After  sections  2730  and  2802  of  the  Code  of  Civil  Procedure 
were  both  in  force,  this  question  was  again  presented  in  Matter 
of  Johnson  (b^  -A.pp.  Div.  494).  In  that  case  the  testator  gave 
to  his  executors  a  certain  sum  of  money,  the  income  to  be  paid 
to  his  daughter  (luring  her  life  and  the  court  said :  "  The  decree 
of  the  Surrogate's  Court  awarded  to  the  trustees  commissions 
for  receiving  the  corpus  of  the  trust  estate.  In  this  we  find  no 
errors  Commissions  are  usually  awarded  on  the  settlement  of  the 
accounts  of  executors  or  trustees.  *  *  *  Where  the  latter  are 
managing  an  estate  which  must  continue  for  years,  it  is  not 
expected  that  before  they  can  receive  any  compensation  for  their 
services  they  must  wait  the  termination  of  the  trust.  In  this 
case  they  had  performed  tlie  functions  of  trustees  for  years. 
They  had  managed  the  trust  property  with  thrift  and  good  judg- 
ment. It  was  well  invested  and  was  approved  on  an  accounting  by 
f he  surrogate,  and  it  was  their  right  to  be  paid  for  receiving  this 
property.  The  commissions  to  be  awarded  upon  distributing  the 
principal  of  the  fund  must  be  deferred  until  the  moneys  are  paid 
over,  but  the  compensation  for  receiving  is  a  distinctive  one  and 
has  been  earned.  Again,  it  is  urged  that  the  trustees  are  not  enti- 
tled to  commissions  on  the  securities  which  came  from  the  testator 
and  which  they  have  not  coaverteid  into  cash,  bat  have  retfonedi  M 
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they  were  first-class  secnrities.  The  whole  scope  of  the  trusteeship 
is  to  keep  the  money  invested  in  securities  of  this  kind  in  order  to 
bear  an  income,  and  the  executors  miglit  properly  be  condemned  if 
they  had  parted  with  safe  mortgage  investments  which  the  testatt)r 
had  carefully  made,"  and  as  a  result  the  court  hold  that  each  trustee 
was  entitled  to  "  one-half  of  the  connnissions  allowed  by  said  section  * 
for  *  receiving  and  paying  out '  and  which  is  to  be  computed  on  the* 
entire  principal  which  came  into  their  custody  as  tnistees,  keeping 
in  view,  however,  the  separate  trust  funds."  There  was  an  appeal 
in  this  case  to  the  Court  of  Appeals  (170  jS".  Y.  139),  and  in  con- 
sidering this  question  it  was  said :  "  While  in  this  case  the  same 
trustees  were  appointed  for  each  of  the  trusts,  that  does  not  aflfect 
the  meaning  of  the  statute  which  would  be  the  same  if  diflEerent 
trustees  had  been  selected  for  each  trust,"  and  it  was  held  that  each 
of  the  respondents  as  trustees  was  not  entitled  to  full  commissions, 
bnt-  only  to  one-third  thereof,  but  affirmed  the  judgment  allowing 
the  trustees  commissions  upon  the  securities  which  had  come  into 
'  their  liands,  but  which  had  not  been  sold  by  them,  although  the  point 
was  taken  by  the  appellants  in  iheir  brief  tliat  awarding  to  the  trus- 
tees commissions  in  the  proceeding  was  error,  citing  McLauth  v. 
Hunt  {supra). 

In  Matter  of  Notman  (103  App.  Div.  520)  we  held  that  a  com- 
mittee of  an  incompetent  was  entitled  to  one-half  commissions  for 
receiving  the  securities  of  which  the  estate  of  which  they  were  a  com- 
mittee consisted,  although  they  had  not  sold  or  disposed  of  those 
securities,  but  retained  them  in  the  condition  in  which  they  were 
at  the  time  they  received  them.  After  considering  the  authori- 
ties the  court  said :  "  We  are  of  opinion,  therefore,  that  the  com- 
mittee of  the  property  of  an  incompetent  person,  is  to  be  compen- 
sated for  receiving  and  holding  property  which  it  does  not  become 
his  duty  to  convert  into  cash,  and  that  such  compensation  is  not  to 
be  made  upon  the  theory  that  these  are  extra  services  in  addition 
to  tliose  which  would  be  required  to  be  performed  by  an  executor 
or  administrator  and  for  whicli  the  court  may  make  a  special  allow- 
ance, but  upon  the  theory  that  they  correspond  within  the  fair  intent 
and  meaning  of  section  2338  of  the  Code  of  Ciyil  Procedure  with 

*Ck)da  Civ,  Proo.  §  878a-  [Rap, 

Digitized  by  V:iOOQIC 


900  Robertson  v.  de  Brulatoitr. 


First  Department,  March,  1906.  [Vol.  111. 


the  services  of  an  executor  or  administrator  in  converting  pro[>erty 
into  casli.  It  follows  that  the  committee  should  have  been  allowed 
one-half  commissions." 

After  the  rule  had  thus  been  settled  the  Legislature,  by  chapter 
765  of  the  Laws  of  1904,  amended  section  3320  of  the  Code  by  add- 
ing the  following  provision  :  "  A  trustee  of  au  express  trust  is  entitled 
*  *  *  as  compensation  for  services  as  such,  over  and  above 
expenses,  to  commissions  as  follows :  For  receiving  and  paying  out 
all  sums  of  principal  not  exceeding  one  thousand  dollars,  at  the  rate 
of  five  per  centum.  For  receiving  and  paying  out  any  additional 
sums  of  principal  not  exceeding  ten  thousand  dollars,  at  the  rate  of 
two  and  one-half  per  centum.  For  receiving  and  paying  out  all 
sums  of  principal  above  eleven  thousand  dollars,  at  the  rate  of  one 
per  centum.  And  for  receiving  and  paying  out  income  in  each 
year,  at  the  like  rates.  *  *  *  If  the  value  of  the  principal 
of  the  trust  estate  or  fund  equals  or  exceeds  one  hundred  thousand 
dollars,  each  such  trustee  is  entitled  to  the  full  commission  on  prin- 
cipal and  on  income  for  each  year  to  which  a  sole  trustee  is  entitled," 
etc.  And  in  considering  this  provision  of  the  Code  we  should 
give  weight  to  the  change  in  phraseology  between  this  provision 
and  the  section  of  the  Code  which  previously  fixed  the  commis- 
sions. In  section  2730  of  the  Code,  commissions  are  fixed  as  a 
percentage  for  receiving  and  paying  out  "sums  of  money;"  and 
in  PJutiiix  V.  Livingston  and  Mc Alpine  v.  Potter  (supra)  it  was 
finally  settled  that  where  specific  property  was  received  by  a  trustee, 
an  allowance  for  commissions  is  premature  until  the  property  has 
been  in  some  way  turned  into  money  or  accepted  by  the  remainder- 
men as  money.  Thus,  in  the  latter  case,  it  is  said  :  "  A  time  will 
come  when  the  allowance  may  be  entirely  jnst  and  proper.  That  will 
be  when  the  securities  have  been  turned  into  money  for  the  purpose 
of  payment,  or  have  been  accepted  by  the  legatees  as  cash  \vithout 
being  converted."  With  this  construction  of  section  2730  of  the 
Code,  the  Legislature  passed  the  act  of  1904  which  in  express  terms 
awarded  to  trustees  of  express  trusts  commissions,  and  instead  of  using 
the  language  which  had  before  been  used  in  relation  to  executors' 
commissions  and  which  the  Court  of  Appeals  have  construed  so  as  to 
award  commissions  only  when  the  property  had  been  received  and 
turned  into  money,  or  accepted  by  the  residuary  legatee  as  moaey,  it 


Digitized  by 


Google 


Robertson  v,  de  Bbulatour.  901 

App.  Div.]  First  Department,  March,  1906. 

provided  that  a  trustee  of  an  express  trust  is  entitled,  as  compensation 
for  services  as  such,  over  and  above  expenses,  to  commissions  as 
follows :  "  For  receiving  and  paying  out  all  sums  of  principal,"  etc. 
"  All  sums  of  principal "  would  apply  as  well  to  securities  in  bulk 
as  it  would  to  money  received.  The  principal  of  the  trust  consists 
of  the  securities  in  which  the  trust  is  invested,  and  whether  tliey 
are  turned  over  to  the  trustees  in  specie  or  money,  it  seems  to  me 
that  in  either  case  the  trustees  have  received  the  principal  of  the 
estate,  and  as  the  section  gives  to  a  trustee  of  an  express  trust  com- 
missions based  upon  thd  suras  of  principal,  it  would  seem  that  he  is 
entitled  to  one-lialf  commissions  for  receiving  the  securities  in  which 
the  estate  is  to  remain  invested  immediately  upon  their  receipt. 

Considering  the  services  that  the  trustees  render  for  which  they 
are  entitled  to  this  commission,  I  think  this  provision  a  reasonable 
one.  When  the  securities  are  turned  over  to  the  trustees,  they 
must  see  that  they  are  properly  transferred  so  as  to  protect  the 
estate  and  that  arrangements  are  definitely  made  for  the  continu- 
ance of  the  trust.  The  tnist  then  continues  without  further  action 
by  the  trustees  so  far  as  these  securities  are  concerned,  the  trustees 
naerely  receiving  in  the  meantime  the  interest  and  turning  it  over 
to  those  entitled  to  it  until  the  termination  of  the  trust,  when  the 
securities  have  to  be  transferred  to  those  entitled  to  them.  The 
mere  fact  that  a  reinvestment  may  be  necessary  during  the  continu- 
ance of  the  trust,  the  securities  being  paid  off,  or  of  its  being  neces- 
sary to  sell  them  and  reinvest  the  proceeds,  would  not,  of  course, 
entitle  the  trustees  to  any  additional  compensation,  that  being  inci- 
dent to  the  proper  performance  of  the  duties  of  the  trust.  I  think, 
therefore,  that  in  view  of  what  has  been  said  in  the  cases  before 
cited,  under  Section  3320  of  the  Code,  as  amended  by  chapter  755  of 
the  Laws  of  1904,  where  specific  personal  property  has  been  given  to 
a  trustee  in  trust,  to  receive  the  rents  and  profits  for  the  benefit  of  a 
life  beneficiary,  and  such  securities  are  received  and  held  by  the 
trustees,  the  trustees  are  entitled  to  one-half  commissions  for  receiv- 
ing it  immediately  upon  the  receipt  of  the  property,  out  of  the  corpus 
of  the  estate. 

'^^  The  remaining  question  presented  is,  whether  the  life  beneficiary 
can  act  as  trustee  of  this  trust  so  as  to  be  entitled  to  commissions. 
The  general  rule  is  undisputed  that  a  beneficiary  of  a  trust  cannot 
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be  at  the  same  time  a  trustee ;  but  it  is  also  recognized  that  where 
other  trust  duties  are  devolved  upon  trustees  than  those  which 
merely  relate  to  the  performance  of  trusts  for  the  benefit  of  a  bene- 
ficiary, the  beneficiary  can  act  as  trustee  for  the  others  interested  in 
the  estate.  This  trust  is  personal  property.  Thte  trustees  are 
bound  to  hold  it  and  preserve  it  for  the  benefit  of  those  to  whom  it 
goes  at  the  termination  of  the  trust.  There  is  thus  an  active  duty 
imposed  upon  the  trustees  for  the  benefit  of  the  remaindermen,  and 
for  their  benefit  the  life  beneficiary  can  act  as  trustee.  Nor  do  I 
think  that  the  question  of  the  right  of  the  life  beneficiary  to  act  as 
trustee  is  before  us  on  this  appeal.  It  appears  that  by  the  decree 
of  the  surrogate  she  was  recognized  as  a  trustee,  and  the  trust  prop- 
erty was  turned  over  to  her  with  her  cotrustees,  and  she  has  per- 
formed the  duties  required  of  her  as  trustee.  She  would  clearly  be 
responsible  to  the  remaindermen  for  any  neglect  in  the  performance 
of  her  duties  as  trustee,  and  is  entitled  to  the  compensation  allowed 
for  the  performance  of  such  duties. 

I  think,  therefore,  that  the  life  beneficiary  is  entitled  to  act  as 
trustee  for  the  benefit  of  the  remaindermen  and,  as  such,  is  charged 
with  an  active  duty  of  receiving  and  preserving  the  trust  property 
and  is  entitled  to  commissions  as  trustee. 

The  views  before  expressed  will  require  a  modification  of  this 
judgment  ,  and  the  judgment  is  so  modified,  and  as  modified 
aflirmed,  with  costs  to  all  parties  payable  out  of  the  principal  of  the 
trust. 

O'Brikn,  p.  J.,  PAn'KRsoN,  Lauohlin  and  Clarke,  JJ., 
concurred. 

Judgment  modified  as  directed  in  opinion,  and  as  modified, 
affirmed,  with  costs  to  all  parties  payable  out  of  the  principal  of  tlie 
estate.     Settle  order  on  notice. 
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Minnie  Cholet,  as  Administratrix,  etc.,  of  Henry  Cholet,  Deceased,  Respondent, 
▼.  Tlie  City  of  Syracuse,  Appellant. 

Negligence  —  death  of  employee  by  falling  down  elevator  sh(tft — elevator  moved  from 
position  in  whim  it  toas  left  by  intestate  —  insufficient  light  —  contrilmtory 
negligeikce. 

Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  event  upon  questions  of  law  only,  the  facts  having  been  examined  and 
no  error  found  therein.  Held,  that  as  matter  of  law  the  evidence  failed  to  estab- 
lish actionable  negligence  on  the  part  of  defendant  or  freedom  from  contributory 
negligence  on  the  part  of  the  deceased.  All  concurred,  except  (Spring  and 
Hiscock,  JJ.,  who  dissented  in  an  opinion  by  Hiscock,  J. 

HiscocK,  J.  (dissenting):  I  dissent.  This  action  was  brought  to  recover 
damagesv  for  the  death  of  plaintiff's  intestate  and  husband  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant.  Said  intestate  was  found 
dead  at  the  bottom  of  an  elevator  shaft  in  the  city  hall  owned  and  occupied 
by  the  defendant.  Nobody  saw  the  accident.  It  is  claimed  by  the  plaintiff 
that  while  employed  by  the  defendant  for  the  purpose  of  repairing  the  ele- 
vator running  in  said  shaft  he  attempted  to  enter  said  elevator  and  that  the 
latter,  without  his  know^ledge,  having  been  moved  from  the  floor  where  he 
had  left  it,  he  was  precipittUed  into  the  shaft  and  killed.  Under  her  notice 
of  claim  and  under  the  instructions  given  by  the  learned  trial  justice  to  the 
jury,  the  plaintiff  is  limited  to  the  st)le  complaint  that  defendant  was  negli- 
gent in  not  furnishing  such  sulBcient  light  in  and  around  the  elevator  and 
elevator  shaft  as  would  have  enabled  intestate  to  discover  that  the  elevator  had 
been  moved.  While  the  evidence  is  meagre  at  certain  points,  I  still  think  that  it 
furnished  a  sufficient  basis  to  permit  and  sustain  the  verdict  of  the  jury  and  that 
the  judgment  should  be  affirmed.  The  jury  were  entitled  amongst  others  to  find 
the  following  facts  as  existing  at  and  before  the  time  of  the  accident:  The 
defendant  maintained  a  building  known  as  its  city  hall  which  in  part  was  occu- 
pied by  various  municipal  offices  and  departments.  This  building  was  three  or 
more  sf^ries  in  height.  Its  length  ran  in  a  generally  northerly  and  southerly 
directioL.  The  basement  floor,  with  which  we  arc  especially  .concerned,  was 
traverse^  'n  its  center  from  north  to  south  by  a  long  hall.  This  hall  was  inter- 
sected b  another  one  running  from  ]VIarket  street  upon  the  easterly  side  to 
Montgomery  street  upon  the  westerly  side.  The  elevator  shaft  in  question  was 
located  a  few  feet  from  the  southeasterly  corner  of  this  intersection.  In  this 
shaft  moved  an  elevator  whose  construction  requires  no  particular  attention,  and 
in  front  of  the  elevator  opening  upon  each  floor  was  agnll  iron  work  and  sliding 
door  with  a  catch  which,  when  in  order,  could  not  be  opened  from  the  outside 
of  the  shaft  except  with  a  key.  Three  lights  were  located  in  the  long  hall  above 
mentioned,  one  at  each  end  and  one  at  the  intersection  formed  bv  the  side  hall. 
These  lights  were  in  the  ceiling,  and  in  each  case  consisted  of  a  cluster  of  three 
incandescent  lights  inclosed  in  a  large  clouded  or  frostod  globe  fifteen  inches  in 
diameter  and  eleven  feet  and  six  inches  from  the  floor.  The  hull  received  no 
daylight  except  a  small  amount  which  came  in  from  the  side  entrances  above 

utioned,  and  both  of  which  were  a  good  many  feet  from  the  elevator  shaft. 
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In  accordance  with  instructions  given  by  those  in  authority  the  lights  at  the 
respective  ends  of  the  hall  were  not  kept  burning,  and  tne  light  in  the  ele- 
vator was  extinguished  when   the  latter  was  n(;t  in  use,  and  at  the  lime  of 
the  accident  had  been  so  extinguished.     It  was  difficult  for  a  person  accustomed 
thereto  to  see  whether  the  elevator  was  or  was  not  at  tins  lloor,  the  only  method, 
as  stated  by  certain  witnesses,  being  to  catch  a  glimpse  of  or  reflection  from  some 
glasses  around  the  top  of  the  elevator  car.     "It  was  dim  there;  it  was  dimly 
lighted.'^    The  latch  upon  the  door  leading  into  the  elevator  shaft,  at  least  upon 
the  floor  in  question,  for  a  considerable  time  had  been  so  out  of  repair  that  it 
could  be  worltcd  and  the  door  opened  from  the  outside  without  a  key,  and  like- 
wise, for  a  considerable  time,  with  the  knoAvledge  of  the  city  officials  in  charge, 
people  in  and  about  the  city  hall  had  been  accustomed  to  so  work  said  latch 
witliout  a  key,  open  the  door  to  and  use  the  elevator  when  the  same  had  been 
left  by  the  boy  in  charge  thereof  and  was  not  supposed  to  be  in  use.     Intestate's 
main  and  regular  employment  was  in  the  water  department  of  the  defendant, 
which  was  located  in  a  building  several  blocks  distant  from  the  city  hall.     Bdt 
lie  was  a  machinist  and  was  specially  employed  to  look  after  repairs  to  the  ele- 
vators at  the  city  hall,  coming  there  for  that  purpose  each  morning  from  seven 
to  eight,  and  upon  a  few  occasions  at  other  hours  during  the  day.    These  duties 
included  taking  charge  of  the  elevators  and  keeping  them  in  repair,  oilinf  them, 
etc..  but  nothing  was  said  to  him  about  the  doors  already  mentioned.     He  had 
been  thus  engaged  for  a  year  and  a  half  before  the  accident,  but  was  not  at  the 
building  or  in  and  around  the  elevators  during  the  day  after  eight  o'clock  in  the 
morning  unless  specially  sent  for.     Upon  the  day  in  question,  there  being  trouble 
with  the  elevator  Avhere  tiie  accident  happened,  the  boy  in  charge  thereof,  in 
accordance  with  directions  of  a  superior,  went  after  intestate  for  the  purpose  of 
having  him  malie  repairs.     The  latter  came  to  the  city  hall,  but  shortly  there- 
after went  back  to  the  water  office,  where  were  necessary  tools  and  supplies, 
and  then  again  almost  immediately  returned  to  the  city  hall.     After  his  last  return 
he  w^as  running  the  elevator  when  a  witness  named  McKeever  met  him  at  the 
third  floor  of  the  building  and  rode  down  in  the  elevator  with  him  to  the  base- 
ment floor.     The  elevator  was  then  still  out  of  repair.     The  deceased,  having 
closed  and  fastened  the  door  leading  into  the  shaft,  with  McKeever,  went  to  a 
storeroom  at  the  south  end  of  the  long  hall  already  mentioned  upon  the  base- 
ment floor,  to  find  some  necessary  article.     McKeever  left  the  deceased  in  that 
room,  passed  through  the  hall  by  the  elevator  and  out  of  the  building  by  the 
side  Market  street  entrance  already  mentioned.     As  he  went  out  of  the  building 
some  pcrs<)n,  whether  an  employee  of  the  city  or  not  does  not  appear,  came  out  of 
an  adjoining  room,  opened  the  elevator  door  and  set  the  elevator  in  motion  for  an 
upper  story,  the  elevator  door  being  closed  as  before.     As  this  witness  was  in  the 
middle  of  Market  street,  only  about  fifty  feet  distant  from  the  elevator.  Sparks, 
who  had  charge  of  the  elevator,  was  coming  across  from  the  opposite  side  of  the 
street  to  enter  the  city  hall  pursuant  to  his  agreement  with  intestate,  to  assist  in 
repairing  the  elevator.     Sparks  went  directly  to  the  elevator  and  found  the  ele- 
vator door  wide  open",  the  elevator  itself  being  upon  the  floor  above.     He  called 
loudly  down  the  elevator  shaft  to  Cholet,  looked  out  and  around  the  Mont- 
gomery street  entrance  and  went  through  the  building  from  the  cellar  to  the  third 
floor,  cjiUing  loudly  for  intestate  and  making  inquiry  for  him,  but  did  not  obtain 
any  response  or  find  him.     This  was  in  the  afternoon,  and  Sparks  soon  thereafter 
left  for  the  day.  and,  so  far  as  appears,  no  further  effort  was  made  to  find  the 
intestate  or  which  might  naturally  have  led  to  the  discovery  of  his  body.     The 
next  morning  at  eight  o'clock  two  of  intestate's  daughters  were  at  the  city  hall 
lookmg  for  their  father  and  soon  thereafter  a  search  was  made  which  resulted  in 
discovering  the  body  at  the  bottom  of  the  shaft,  face  downward,  head  northeast, 
with  the  neck  broken  and  the  body  cold.     The  inferences  which  the  jury  evi- 
dently drew  from  these  facts  were  that  after  Cholet  came  from  the  room  where 
he  was  with  the  witness  McKeever  looking  for  paper  he  returned  to  the  elevator 
which  he  was  engaged  in  repairing;  that  he  opened  the  door  expecting  to  find 
and  enter  the  elevator  where  he  left  it;  that  owing  to  the  defects  in  the  latch  and 
the  custom  which  people  had  of  entering  and  usfng  the  elevator  when  not  man- 
aged by  the  boy  in  charge  thereof,  said  elevator  had  been  moved  from  the  place 
where  it  was  left;  that  as  a  result  of  the  darkness  Cholet  did  not  discover  this 
and  stepped  into  the  open  shaft,  falling  and  receiving  injuries  which  caused  his 
death.     It  is  strenuously  urged  by  the  learned  counsel  for  the  appellant  that 
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these  are  not  legal  or  legitimate  inferences,  but  are  simply  speculations  uiisus- 
tained  by  any  sufficient  proof;  that  other  speculations  might  as  well  be  adopted, 
as,  for  mstance,  that  the  deceased  opened  the  door,  found  the  elevator  gone, 
reached  for  the  rope  to  pull  it  back  and  lost  his  balance,  falling  into  the  well. 
As  must  be  conceded,  the  evidence  is  not  abundant  or  direct  by  which  it  may  be 
demonstrated  that  the  accident  occurred  in  the  manner  claimed  by  the  plaintiff. 
But  that  is  a  condition  which  is  liable  to  confront  the  court  in  the  decision  of 
every  case  where  an  accident  has  occurred  without  eye  witnesses,  and  it  is  well 
settled  that  in  such  a  case  plaintiff  may  establish  his  cause  of  action  by  proof 
of  surrounding  facts  and  circumstances  though  they  appear  somewhat  remote 
and  inconclusive,  provided  only  they  authorize  the  necessary  inferences.  Apply- 
ing such  rule  to  this  case  it  seems  to  me  that  the  jury  were  permitted  to  find  as 
they  did  upon  the  evidence  which  was  adduced.  The  intestate  had  been  called 
specially  to  repair  this  elevator.  He  had  already  entered  the  elevator  for  the 
purpose  of  performing  this  duty  and  had  brought  it  to  the  basement  floor 
where  he  had  left  it  stationary  and  with  the  door  locked  for  the  temporary  pur- 
pose of  procuring  some  supply  and  manifestly  with  the  intention,  in  accordance 
with  the  duty  and  instructions  which  had  been  imposed  upon  him,  of  returning 
again  to  the  elevator.  That  was  his  only  duty  in  the  building  and  he  was  never 
afterwards  seen  or  heard  of  anywhere  except  at  the  elevator  shaft.  The  natural 
thing  for  him  to  do  was  to  return,  open  the  door  and  step  into  the  elevator  car 
where  he  had  left  it.  And  the  open  door  which  Sparks  discovered  a  few 
moments  afterwards,  and  the  subsequent  discovery  of  intestate's  body  at  tlie 
bottom  of  the  shaft,  warrant  and  sustain  the  theory  that  he  did  open  the  door 
and  so  attempt  to  enter  the  elevator  in  accordance  with  his  employment,  and 
that  owing  to  the  movement  of  the  elevator  by  some  unauthorized  person  away 
from  the  floor  he  met  with  the  accident.  Ii  the  hall  or  the  elevator  had  been 
reasonably  well  lighted  he  would  have  discovered  that  the  car  was  not  there  and 
the  accident  would  have  been  avoided.  The  lack  of  light  was  attributable  to  the 
defendant  and  its  officers.  It  was  chargeable  with  knowledge  of  the  fact  that  the 
catch  was  defective,  so  that  the  door  could  be  opened  without  a  key,  and  that 
people  were  accustomed  to  so  open  it  and  use  the  elevator  without  authority.  It 
knew  these  things  when  it  summoned  the  intestate  and  placed  him  at  workupon 
and  around  the  elevator  and  shaft.  While  there  was  some  evidence  upon  the  part 
of  some  of  the  defendant's  employees  that  the  intesbite  knew  of  these  things,  it  was 
still  permissible  for  the  jury,  \inder  the  instructions  of  the  trial  judge,  to  find  that 
he  did  not  know  of  them.  If  he  did  not  know  of  them,  then,  in  my  opinion,  the 
jury  had  a  right  to  siiy  that  the  defendant,  knowing  of  the  manner  in  which  the 
elevator  was  used,  was  guilty  of  negligence  in  not  furnishing  such  light  around 
the  elevator  as  would  have  enabled  intestate  to  discover  that  the  car  had  been 
removed,  just  as  defendant  could  have  apprehended  that  it  mi^ht  be  removed. 
(Jones  v.  iV.  Y.  C.  d  U.  R.  R.  R.  Co.,  28  Hun,  364;  affd.  by  Court  of  Appeals  with- 
out opinion,  92  N.  Y.  628;  Fordham-v.  Gouverneur  Vtllage,  160  id.  541;  Ilart  v. 
Hudson  River  Bridge  Co.,  80  id.  622 J    The  case  seems  to  us  clearly  distinguishable 


from  that  especially  relied  upon  of  Bo7id  v.  Smith  (113  N.  Y.  378).  Passing  by  the 
question  of  defendant's  negligence  as  a  direct  cause  of  intestate's  fall  and  death, 
defendant's  counsel  argues  the  companion  one  of  intestate's  freedom  from  con- 


tributory negligence,  strenuously  insisting  that  plaintiff  has  not  established  in 
her  favor  that  essential  proposition.  Here,  again,  we  are  to  apply  to  the  decision 
of  this  contention  rules  which  are  reasonable  and  which  are  adapted  to  the  inhe- 
rent conditions  of  the  case.  We  cannot  know  from  the  injured  party  what  he 
did  before  meeting  with  his  accident,  or  even  what  motives,  iuli'niions  and 
beliefs  governed  such  conduct.  Neither  is  there  any  other  person  who  can 
describe  even  partially  what  occurred  just  before  the  intestate  fell,  and  plaintiff's 
only  recourse  is  to  establish  surrounding  facts  and  circumstances  from  which  a 
jury  may  properly  infer  that  the  deceased  exercised  reasonable  care.  As  was 
said  in  Tolman  v.  Syracuse,  Binghamton  d  iV^.  F.  R.  R.  Co.  (98  N.  Y.  198,  203) : 
**If,  in  such  case,  the  surrounding  facts  and  circumstances  reasonably  indicate 
or  tend  to  establish  that  the  accident  might  have  occurred  without  negligence  of 
the  deceased,  that  inference  becomes  possible,  in  addition  to  that  which  involves 
a  careless  or  willful  disregard  of  personal  safety,  and  so  a  question  of  fact  may 
arise  to  be  solved  by  a  jury  and  require  a  choice  between  possible,  but  divergent, 
inferences."  And,  again,  in  Schafer  v.  Mayor  (1^4^  X.  Y.  466,  472)  it  was  said: 
"The  plaintiff's  intestate  was  bound  to  exercise  reasonable  care;  but  if,  owing 
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to  tlie  circumstances,  the  evidence  of  care  was  weak,  it  does  not  follow  that  it 
was  not  for  tbe  consideration  of  the  jury.  If  there  was  any  evidence  upon  the 
subject,  the  oise  should  have  been  submitted  to  them  for  decision."  I  think 
that  the  facts  established  by  plaintiff's  evidence  in  the*  case  warranted  the  * 
deduction  by  the  jury  lliat  her  intestate  was  not  guilty  of  cjirclessness,  and 
that  the  occurrence  or  the  accident  was  entirely  consistent  with  the  cxer<-ise 
of  reasonable  care  upon  his  part.  If  I  have  estimated  aright  the  testimony  given 
by  the  witnesses  McKeever  and  Sparks,  the  jury  might  say  that  after  finishing 
his  errand  in  the  room  at  the  end  of  the  hall  the  intestate  shortly  returned  to  the 
elevator  for  the  purpose  of  taking  charge  of  it  and  completing  his  repairs.  He 
had  left  it  a  few  moments  before  at  the  landing  with  the  dgor  permitting  approach 
to  it  closed  and  locked.  He  had  no  knowledge  of  the  defect  in  this  lock  or  that 
any  person  was  liable  to  come  along  and  move  the  elevator  away  to  some  other 
place.  As  he  unlocked  and  opened  the  door  he  had  a  right  to  assume  that  the 
erevator  would  be  where  he  had  left  it  and  thai  he  might  safely  step  from  the 
landing  into  it.  Under  such  circumstances  it  was  not  incumbent  upon  plaintiff 
to  show  by  her  evidence  that  the  intestate,  after  having  opened  tbe  door,  looked 
to  see  if  the  elevator  was  there  before  attempting  to  step  into  it.  Elevators  do 
not  of  themselves  move  away  and  he  had  no  knowledge  that  some  human  agency 
was  liable  to  be  applied  to  it  to  that  end.  The  jury  could  say  tbat  he  had  a  right 
to  believe  that  the  conditions  which  he  had  left  a  few  moments  before  would 
continue  and  if  they  had  continued  he  would  not  have  met  with  his  accident. 
Neither  can  it  be  said  as  matter  of  law  that  in  tbe  dim  light  surrounding  the 
elevator  shaft  the  intestate  ought  to  have  seen  that  the  elevat-or  was  gone.  It 
could  be  fairly  said  upon  all  the  evidence  that  a  person  approaching,  as  the 
intestate  did,  and  allowed  to  assume  that  the  elevator  was  there,  might  reason- 
ably step  into  the  shaft  before  discovering  its  absence  and  that  he  would  not  be 
guilty  of  negligence  in  so  doing.  It  is  called  to  our  attention  that  the  witness 
McKeever  saw  the  elevator  moving  up  the  shaft  just  before  it  is  assumed  that 
the  accident  happened  to  intestate  and  argued  that,  therefore,  intestate  should 
have  noticed  its  absence.  But  a  jury  might  say  that  McKeever,  who  apparently 
was  quite  familiar  with  the  building,  might  notice  the  presence  of  the  elevator 
in  motion  up  the  shaft  while  intestate  expecting  to  find  it  stationary  at  the  floor 
would  not  detect  its  absence.  So  upon  this  question  I  think  that  plaintiff  estab- 
lished a  case  for  the  jury  within  Jones  v.  N.  Y.  C.  <Sk  JI.  R.  It  E.  Co,  (28  Hun, 
364.  *?iprflf):  Schafer  y.  3lai/or  {\b4:N.  Y.  466);  Gnlvin  v.  Mayor,  etc.,  of  K  T. 
ai2  id.  223);  Tolmari  v.  Syrnevue,  Binghamton  <&  N.  Y.  R.  R.  Co.  (98  id.  198). 
fho  defendant  urges  as  a  defense  superior  to  and  independent  of  these  questions 
)f  negligence  and  contributory  negligence  that  it  maintained  the  city  hall  in  the 
exercise  of  a  purely  governmental  function  and  that,  therefore,  it  assumed  no 
duty  to  the  plaintiff,  a  violation  of  which  would  impose  liability  upon  it  in  this 
action.  I  cannot,  however,  conc\ir  ivt  this  view.  Of  course  it  is  well  settled  that 
a  municipal  corporation  may  act  in  two  capacities,  one  governmental  as  the  agent 
of  the  State  in  the  performance  of  those  duties  which  devolve  primarily  upon  it 
in  the  exercise  of  its  sovereign  power  of  government  for  the  common  benefit  of 
all  of  the  people  of  the  State;  the  other,  municipal,  in  the  performance  of  duties 
voluntarily  assumed  and  exercised  in  respect  to  its  local  or  special  interests  for  the 
particular  benefit  and  advantage  of  the  locality  and  its  inhabitants.  {Maasmilian 
V.  Mayor,  62  N.  Y.  160;  Eddy  v.  Villamof  EUicotiviUe,  35  App.  Div.  256.)  While 
acting  in  the  former  capacity  it  could  not  be  made  liable  for  an  accident  of  the 
nature  of  that  proven  in  this  case,  whereas  while  acting  in  the  latter  capacity  it 
might  be  made  subject  to  the  operation  of  those  principles  which  have  been 
invoked  against  it  in  this  case.  While  the  courts  in  some  other  States  may  have 
gone  to  the  extent  of  holding  that  the  maintenance  and  operation  of  a  city  hall 
would  be  incidental  to  the  discharge  by  a  municipality  of  its  governmental 
function^  no  authority  to  that  effect  has  been  called  to  our  attention  from  the 
decisions  in  this  Stsite.  Without  a  lengthy  discussion  of  the  subject  it  seems 
clear  that  the  building  wherein  the  accident  happened  was  maintained  by  the 
defendant  in  whole  or  part  for  its  use,  convenience  and  benefit  in  the  conduct 
and  discharge  of  those  municipal  obligations  and  duties  imposed  or  assumed 
with  respect  to  its  special  and  local  interests,  and  that,  therefore,  it  may  be  held 
liable  for  negligence  in  the  premises.  {Eddy  v.  Village  of  ElHcoUmlU,  supra; 
Quill  V.  Mayor,  36  App.  Div.  476;  Oalvin  v.  Mayor,  etc.,  of  N,  Y.,  supra.)  Some 
other  questions  have  been  raised  upon  the  appeal  which  it  is  not  necessaiy 
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to  consider  specifically.  In  my  opinion  the  plaintiff  produced  evidence  which 
entitled  her  to  the  verdict  which  was  awarded  by  the  jury,  and  the  judgment 
should  be  affirmed.     Spring,  J.,  concurred. 

The  II.  Remin.^ton  &  Son  Pulp  &  P.i]>er  Company,  Respondent,  v.  The  Water 
Commissioners  of  the  City  of  Watertown.  Appellants. 

Waterantrse  —  erroneous  fnidiiu/  an  to  In  i/ht  ofcnst  of  ihua  —htujlit  of  dam  to  be 
taken  Jroni  level  of  ami  aye  flow  oj  »tream,  not  from  the  minitnum  lerel. 

This  is  an  appeal  from  an  interlocutory  judgment  of  the  Supreme  Court. 
entered  in  Jefferson  county  .clerk's  office  April  14,  1903,  in  favor  of  the  plaintiff. 

Nash,  J.  It  seems  to  he  conceded  that  the  crest  of  the  defendant's  dam  is  two 
and  seventy-seven  one-hundreths  feet  above  the  level  of  the  average  flow  of  the 
water  at  the  property  line  of  the  plaintiff,  instead  of  that  height  above  the  level  of 
the  water  at  the  point  where  the  plaintiff  proposes  to  erect  its  dam,  as  erroneously 
found  in  the  eleventh  finding  of  fact.  The  finding  is  based  upon  the  levelings 
taken  of  the  average  minimum  flow  of  water,  whereas,  the  riglits  of  the  parties 
are  to  be  governed  by  the  ordinary  stage  of  the  water.  The  finding  that  ''such 
backing  of  the  water  greatly  reduced  the  plaintiff's  head  at  said  site,  so  that  in  low 
and  raSdium  water  the  power  will  be  seriously  diminished,"  erroneously  implies 
that  the  rights  of  the  parties  may  be  based  upon  **  low  and  medium  water,"  instead 
of  the  ordinary  flow.  The  seventh  finding  of  fact,  determining  the  head  or 
height  of  the  fall  of  water  which  could  be  produced  at  the  proposed  site  for  a 
dam,  is  also  based  upon  the  erroneous  figures  found  in  said  eleventh  finding,  as 
is  also  the  rest  of  this  finding.  The  facts  found  in  said  seventh  finding  of  fact, 
and  in  the  8th,  and  the  2d,  3d,  4th  and  5th  paragraphs  of  the  eleventh  finding 
of  fact,  are  matters  which  should  bo  passed  upon  and  determined  upon  a  ref- 
erence or  by  a  commission  in  assessing  the  damages  which  the  plaintiff  has  and 
will  sustain  if  any,  by  reason  of  the  construction  and  maintenance  of  the  defend- 
ant's said  dams  at  their  present  height,  and  the  same  should,  therefore,  have 
been  omitted  from  the  tintlings  as  a  basis  of  an  interlocutory  judgment.  While 
it  is  unfortunate  that  a  new  trial  of  this  case  should  be  had,  still  we  see  no  other 
wav  to  dispose  of  it,  unless  the  parties  stipulate  to  correct  the  errors  referred  to. 
All  concurred.  Interlocutory  judgment  reversed  and  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  event. 

Frank  A.  Weddigan  and  John  Meyer,  Respondents,  v.  William  P.  Whitinff, 
Appellant. —  Judgment  affirmed,  with  costs.  All  concurred,  except  Nash,  J., 
not  voting. 

Frank  A.  Weddigan  and  John  Meyer,  Respondents,  v.  William  F.  Whiting, 
Appellant. —  Order  affirmed,  with  costs.  All  concurred,  except  Nash,  J.,  not 
voting. 

Charles  Fay,  by  Margaret  Fay,  His  Guardian  ad  Litem,  Respondent,  v.  Moose 
River  Lumber  Company,  Appellant. — Judgment  and  order  reversed  and  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event  upon  the  law  and 
facts,  unless  the  plaintiff  stipulates  to  reduce  the  verdict  to  the  sum  of  $1,500.  as 
of  the  date  of  the  rendition  thereof,  in  which  event  the  iudgment  is  modified 
accordingly,  and  as  thus  modified  the  judgment  and  the  order  denying  motion  for 
a  new  trial  are  affirmed,  without  costs  of  this  appeal  to  either  party.  All 
concurred. 

Mjireella  Rrown,  Appellant,  v.  Adam  Brown,  Respondent. —  Judgment  modi- 
fied by  striking  out  the  allowance  of  costs,  and  as  thus  modified  said  judgment 
and  the  order  are  affirmed,  without  costs  of  this  appeal  to  either  party.  All 
concurred. 

Marcclla  ^I.  Keefe,  Respondent,  v.  The  Liverpool  and  London  and  Globe 
Insurance  Company,  Appellant. —  Judgment  and  order  affirmed,  with  costs.  All 
concurred. 

Joseph  G.  Wilbert,  Respondent,  v.  Jacob  Isnecker,  Appellant.--  Judgment  and 
order  affirmed,  with  costs.     All  concurred. 

Wright  A.  Yetler,  Respondent,  v.  Lake  Erie  Wine  Cellars,  Appelant.  — Judg- 
ment and  order  affirmed,  with  costs.     All  concurred;   Nash.  J.,  not  sitting. 

Syracuse  Trust  Company.  Respondent,  v.  Syracuse  Construction  Company, 
Den^ndant,  Impleaded  with  Margaret  E.  Kaufmann  and  Franklin  J.  Kiufmann, 
as  Executors,  etc.,  of  John  S.  Kaufmann,  Deceased,  Appellants. —  Judgment 
and  order  affirmed,  with  costs.     All  coixurred. 
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Marine  National  Bank  of  Buffalo,  Respondent,  v.  Walter  D.  Greene,  Appellant, 
Impleaded  with  Joseph  H.  Rebstockand  Others. —  Judgment  affirmed,  with  costs. 
All  concurred. 

C.  Frank  Moore,  Respondent,  v.  Delaware,  Lackawanna  and  Western  Railroad 
Company,  Appellant.  —  Judgment  and  order  affirmed,  with  costs.     All  concurred. 

G1enw(X>d  Swarthout,  an  "infant,  by  Albert  C.  Bickelhaupt,  HisGuaniian  ad 
Litem,  Appellant,  v.  Nettie  Culver  and  Others,  Respondents,  Impleaded  with 
Others. —  Judgment  affirmed,  with  costs.     All  concurred;  Nash,  J.,  not  sitting. 

Tliomas  A.  Donohue,  Respondent,  v.  American  Bridpre  Company  of  New  York, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  All  concurred,  except 
Nash,  J.,  who  dissented. 

John  Hofman  Company,  Respondent,  v.  Edward  Murphy,  2d.  and  Century 
Mercantile  Company,  Appellants. — Judgment  and  order  affirmed,  with  costs. 
All  concurred. 

Alice  Wilcox,  Respondent,  v.  New  York  Central  and  Hudson  River  Railroad 
Company,  Appellant. — Judgment  affirmed,  with  costs.  All  concurred,  except 
Hiscock  and  Nash,  JJ.,  who  dissented. 

Charles  T.  Biansett,  Appellant,  v.  Walter  B.  Duffy,  Respondent. —  Judgment 
affirmed,  with  costs.     All  concurred. 

Emma  D  Pitkin,  as,  etc..  Appellant,  v.  New  York  Central  and  Hudson  River 
Railroad  Company,  Respondent.— Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  granted. 

Allen  L.  Wood,  Appellant,  v.  Hyman  Snider,  Respondent. —  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  granted,  the  order  and  questions  to  be  certitie«i 
to  be  settled  by  and  before  Mr.  Justice  Spring:  on  two  days'  notice. 

Polly  A.  Hood,  as  Administratrix,  etc.,  v.  Lehigh  Valley  Railroad  Company. 

—  Motion  for  leave  to  appeal  to  the  Court  of  Appeals  granted. 

Harriet  A.  Linzy,  Appellant,  v.  Mary  E.  Whitney  and  Others,  Respondents. 

—  Motion  for  order  substituting  the  temporary  administrator  of  Mary  E.  Whit- 
ney, one  of  the  respondents  now  deceased,  in  the  place  and  stead  of  said  Mary  E. 
Whitney,  granted. 

Philena  Briirgs,  Respondent,  v.  Alice  I.  Weeks  and  Another,  Appellants. — 
Motion  to  place  cause  on  calendar  of  present  term  granted. 

In  the  Matter  of  the  Appraisal  under  the  Act  in  Ilelation  to  Taxable  Transfers 
of  Property  of  the  Property  of  John  I^ratt,  Deceased.  The  Comptroller  of  the 
State  of  New  York,  Appellant;  Hannah  A.  Pratt,  as  Executrix,  etc.,  of  John 
Pnitt,  Deceased,  and  ()th<  rs,  Respondents. —  Order  reversed  as  to  the  real  prop- 
erty covered  by  the  deed  of  deceased  and  described  in  Exhibit  C,  with  costs  to 
the  appellant,  and  n)atter  remitted  to  Surrogate's  Court  with  direction  ti>  impose 
the  tax  on  sucth  i)roperty.     All  concurred;  Hiscock,  J.,  not  sitting. 

Addie  A.  Allen,  Respondent,  v.  Albert  H.  Pierson,  and  Others,  Appellants. — 
Order  affirmed,  with  t  en  dollars  costs  and  disbursements.  All  concurred;  Hiscock, 
J.,  not  sitting. 

United  States  Condensed  Milk  Company,  Appellant,  v.  Max  Smith  and  Jacob 
Smith.  Respondents. —  Order  modified  so  as  to  provide  that  the  place  of  tri:d 
shall  be  changc<l  from  Oneida  county  to  Ulster  county,  and  as  so  modifi«-d 
affirmed,  without  (rests  of  this  appeal  to  either  party.  AH  concurred,  except 
McLennan,  P.  J.,  who  voted  for  reversal  and  denial  of  motion;  Hiscock.  J.,  not 
sitting. 

J.  Howard  Mark,  Respondent,  v.  Albert  Krippendorf  and  William  Fritsch. 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  All 
concurred;  Hiscock,  J.,  not  sitting.  ' 

Earl  Burlingame,  Respondent,  v.  James  H.  Dykeman,  Appellant. —  Order 
reversed,  without  costs,  and  motion  granted  changing  the  place  of  trial  from 
Wyoming  to  Omnge  county.  All  concurred,  except  McLennan,  P.  J.,  who 
dissented;  Hiscock,  J.,  not  sitting. 

Elmer  E.  Roberts,  Individually  and  as  Administrator  with  the  Will  .Vnnexed 
of  William  Roberts,  Deceased,  and  Others,  Respondents,  v.  William  E.  Gifford, 
Appellant,  Impleaded  with  Fanny  L.  Roberts  and  Others. —  Orders  affirmed, 
with  ten  dollars  costs  and  clisbursements.  All  concurred;  Hiscock.  J.,  not 
sitting. 

Julia  A*  Deegan,  as  Administratrix,  etc.,  of  Thomas  E.  Deegan,  Deceased, 
Appellant,  v.  Syracuse  Lighting  Company,  Respondent. —  Judgment  affirmed, 
with  costs.     All  concurred;  Hiscock,  J.,  not  sitting. 


Digitized  by 


Google 


Cases  Ekported  With  Brief  Syllabi.  909 

App.  Div.]  Fourth  Department,  January,  1906. 

Samiiel  O.  Stoddard,  Respondent,  v.  Richard  Rusaw,  Appellant. — Judgments 
affirmed,  with  costs.     All  concurred;  Hiscock,  J.,  not  sitting. 

George  F.  Cameron,  Appellant,  v.  Jane  McBride  and  Charles  H.  Root, 
Respondents. — Judgment  affirmed,  with  costs.     All  concurred. 

In  the  Matter  of  the  Final  Settlement  of  the  Accounts  of  Stiiah  M.  Bailey,  as, 
etc..  Estate  of  Octavia  R.  Warner,  Deceaseti. —  Decree  of  Surrogate's  Court 
affirmed,  with  costs,  on  the  opinion  of  Simons,  Surrogate.     All  concurred 

Arthur  V.  Marlette  and  Others,  Respondents,  v.  Lena  Tumpowski  and  Others, 
AppTjIl.uits. —  Judgment  affirmed,  with  costs.     All  concurred. 

Isaac  E.  Baird,  as  Administrator,  etc.,  of  Garfield  Baird,  Deceased,  Appellant, 
V.  Erie  Railroad  Company,  Respondent. —  Judgment  affirmed,  with  costs.  All 
concurred,  except  Spring,  J.,  who  dissented;  Nash,  J.,  not  sitting. 

George  H.  Chadeayne,  Appellant,  v.  City  of  Buffalo,  Respondent. —  Judgment 
affirmed,  with  costs.     All  concurred;  Kruse.  J.,  not  sitting. 

Thomas  R.  Levis  &  Company,  Respondent,  v.  Louis  Ehrenberg,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.     All  concurred. 

Helena  O.  Mead,  Appellant,  v.  New  York  Life  Insurance  Company, 
Respondent.  (Action  No.  1.)  —  Interlocutory  judgment  affirmed,  with  costs. 
All  concurred,. 

Sarah  J.  Lewis,  Appellant,  v.  Delaware,  Lackawanna  and  Western  Riiilroad 
Company,  Respondent. — Judgment  affirmed^  with  costs.     All  concurred. 

In  the  Matter  of  the  Application  of  the  Grade  Crossing  Commissioners  of 
the  City  of  Buffalo,  Appellants,  for  the  Appointment  of  Commissioners  to 
Ascertain  the  Compensation  to  Be  Paid  to  the  Owners  of  and  Parties  Interested 
in  Certain  Lands,  etc.,  Claimeil  to  Be  Owned  by  August  Schneider  and  Others. 
(Proceeding  No.  67.)  William  Simon,  Respondent. —  Order  affirmed,  with  costs. 
All  concurred;  Hiscock,  J.,  not  sitting. 

Fred  Myers,  Appellant,  v.  The  Town  of  Gates,  Respondent. — Judgment  and 
order  affirmed,  with  costs.     All  concurred. 

James  H.  Brown,  Appellant,  v.  George  H.  Palmer,  Respondent.  Judg- 
ments reversed,  with  costs,  and  new  trial  ordered  in  Municipal  Court.  The 
order  herein  to  be  .settled  by  and  before  Mr.  Justice  Nash  on  two  days'  notice. 
Held,  that  the  plaintiff  havmg,  in  good  faith  and  without  knowledge  of  anv 
mistake,  furnished  material  and  caused  his  employees  to  put  a  roof  on  defend- 
ant's barn  in  a  manner  satisfactory  to  and  as  directed  by  defendant,  it  is  imma- 
terial that  the  defendant  did  not  know  that  such  material  wtis  furnishe<l  by 
the  plaintiff  instead  of  another,  and  that  his  employees  did  the  work.  Having 
received  the  benefits  resulting  from  the  furnishing  of  the  labor  and  materials, 
the  defendant  cannot  avoid  liability  by  asserting  that  he  did  not  know  the  iden- 
tity of  the  person  who  furnished  and  performed  the  same,  and  so,  even  although 
he  had  contracted  with  another  party  to  do  the  same  work  and  believed  it  "was  in 
fact  being  done  by  such  other  party.     All  concurred. 

Lydell  L.  Wilson,  Respondent,  v.  New  York  Milk  Products  Company,  Appel- 
lant.—  Judgment  affirmed,  with  costs.     All  concurred. 

Oil  Well  Supply  C^ompany,  Respondent,  v.  Phccnix  Iron  Works  Company, 
Appellant.^— Judgment  affirmed,  with  costs.     All  concurred. 

Harry  S.  Gail  and  Others,  Respondents,  v.  Christian  Fischer,  Appellant. 
Impleaded  with  Charles  Fischer. —  Judgment  affirmed,  with  costs.  All 
concurred. 

In  the  Matter  of  the  Final  Accounting  of  Francis  N.  Fitch  ^nd  Irving  N. 
Tuttle,  as  Executors,  etc..  of  Sophronia  Norton,  Deceased.  Francis  N.  hitch. 
Appellant;  Jacob  Van  Wee  and  Others,  Legatees,  Respondents. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements  against  the  appellant  personally.  All 
concurred. 

In  the  Matter  of  the  Application  of  the  Citv  of  Rochester,  Respondent,  to 
Acquire  Lands  of  Lillian  C.  Davis,  Appellant. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.     All  concurred. 

Lydia  L.  Powell,  a  Creditor  of  the  United  States  Mutual  Accident  Association 
of  the  City  of  New  York,  Suing  in  Her  Own  Behalf  and  for  All  Others  Similarly 
Situated  Who  Shall  Join  with  Plaintiff  and  Contribute  to  the  Expenses  Thereof, 
Respondent,  v.  John  H.  C.  Nevius,  Appellant.  Impleaded  with  Charles  B.  Peot 
and  Others.  —  Interlocutory  judgment  affirmed,  with  cost^,  and  demurrer  sus- 
Uiined,  with  costs,  with  leave  to  plead  over  upon  payment  of  the  costs  of  the 
demurrer  and  of  this  appeal.    All  concurred;  Kruse,  J.,  not  sitting. 
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Clinton  Snook,  Respondent,  v.  Ida  L.  French,  Appellant,  Impleaded  with 
Mansfield  J.  French  and  Others. —  Judgment  affirmed,  with  costs.  All 
oncurred. 

in  the  Matter  of  the  Petition  of  William  Smith,  Respondent,  for  an  Order 
Revoking  and  Canceling  Liquor  Tax  Certificate  No.  26,152,  Issued  to  Stephen 
R.  Ryan,  Appellant. —  Order  affirmed,  with  costs.     All  concurred. 

Harvey  C.  Rice,  Respondent,  v.  Town  of  Adams,  Appellant. —  Motion  for 
reargum'ent  denied,  with  ten  dollars  costs,  Motion  fur  leave  to  appetd  to  Court 
of  Appeals  denied. 

Harold  E.  Raymond,  Respondent,  v.  New  York  Central  and  Hudson  River  Rail- 
road Company,  Appellant. —  Motion  for  reargumeut  denied,  with  ten  dollars 
costs.     Motion  for  leave  to  appeal  to  Court  of  Appeals  denied. 

Arthur  VVorden,  Respondent,  v.  Clarence  D.  Bentley,  Appellant. —  Motion  to 
dismiss  appoiil  granted,  with  ten  dollars  costs,  unless  appellant,  within  twenty 
days,  files  and  serves  printed  papers  on  appeal,  as  provided  by  rule  41,*  and  pays 
respondent's  attorney  ten  dollars  costs  of  this  motion,  in  which  event  the  motioQ 
is  denied. 

Gilbert  M.  Vaudevoort,  as,  etc.,  Respondent,  v.  Lincoln  A.  Mink,  Appellant. — 
Motion  to  dismiss  appeal  denied,  with  ten  dollars  costs. 

Charles  Hagadorn,  Appellant,  v.  Miles  M.  McNair  and  Another,  Respondents. 
—  Motion  to  amend  remittitur  denied,  with  ten  dollars  costs. 

Edwin  R.  Mink,  as,  etc.,  Appellant,  v.  Fred  L.  Mink,  Respondent. —  Motion 
to  dismiss  appeal  granted,  with  ten  dollars  costs. 

Celina  A.  Green,  as,  etc. ,  Respondent,  v.  Utica  and  Mohawk  Valley  Railwav 
Company,  Appellant. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied, 
with  ten  dollars  costs  and  disbursements. 

The  People  of  the  State  of  New  York  ex  rcl.  Board  of  Health  of  the  Village  of 
Friendship,  Respondent,  v.  George  W.  Friez,  Appellant. — Motion  for  leave  to 
appeal  to  Court  of  Appeals  granted  and  question  to  be  reviewed  certified  to  that 
court. 

David  Winchell,  Respondent,  v.  Town  of  Camillus,  Appellant. — Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  granted. 

In  the  Matter  of  the  Appointment  of  a  Board  of  Examiners  to  Examine  into 
the  Operation  of  the  Jury  System  of  the  County  of  Erie,  Created  by  Chapter  369 
of  the  Laws  of  1895. —  lieport  of  examining  board  received,  approved,  filed  and 
a  certified  copy  therefor  ordered  transmitted  to  the  commissioner  of  jurors  for 
the  county  of  Erie. 

Alice  Wilcox,  Respondent,  v.  New  York  Central  and  Hudson  River  Railroad 
Company,  Appellant. — Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
granted. 


Third  Department,  January,  1906. 

Thomas  11.  Appleby -and  Ruby  A.  Appleby,  Respondents,  v.  Chester  L,  Dal 
rymple,  Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs 
No  opinion. 

Watson  B.  Berry,  Respondent,  v.  David  A.  French,  Appellant. —  Judgment 
and  orders  unanimously  affirmed,  with  costs.     No  opinion. 

Jerden  Bronk,  Respondent,  v.  The  Binghamton  Riilroad  Company,  Appi^l- 
lant. —  Judgment  and  order  aftirmed,  with  costs.  No  opinion.  All  concurretl, 
except  Parker,  P.  J.,  dissenting. 

The  Century  Mercantile  Company,  Appellant,  v.  Matthew  A.  Heeran,  Ijxie 
Sheriff  of  the  County  of  Rensselaer.  Respondent.  (Action  No.  1.)  —  Inter- 
locutory judgment  affirmed,  with  costs,  with  usual  leave  to  amend  on  payment 
of  costs.     No  opinion.     All  concurred. 

Elizabeth  Cook  and  Others.  Respondents,  v.  Addison  C.  Griswold,  Individually 
and  jis  Executor,  etc.,  of  Susan  Daglish,  Deceased,  and  Others,  Appellants. — 
Judirineiit  affirmed,  without  costs.  No  opinion.  All  concurred,  except  Chase, 
J.,  not  voting. 
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John  K.  Cullin.  Appellant,  v.  William  J.  Alvord,  as  Sheriff,  etc.,  of 
Columbia  County,  Respondent,  Impleaded  with  Matthew  R.  Ryder.— Judgment 
unanimously  aflarmed,  with  costs.     No  opinion. 

Marion  Daley,  an  Infant,  etc.,  by  Joseph  M.  Daley,  Her  Guardian  ad  Litem, 
Respondent,  v.  Dennis  Ratigan,  Appellant. —  Judgment  and  order  unanimously 
affirmed,  with  costs.     No  opinion. 

Chester  H.  Gregory,  Respondent,  v.  Elmira  Water,  Light  and  Railroad 
Company,  Appellant.  —  Motion  granted. 

Hinckel  Brewery  Company,  Plaintiff,  v.  Christopher  Newman,  Sometimes 
Called  Chris.  Newman,  Respondent.  (No.  1.)  —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  All  concurred,  except  Chester,  J., 
dissenting. 

Hinckel  Brewery  Company,  Plaintiff,  v.  Christophor  Newman,  Sometimes 
Called  Chris.  Newman,  Respondent.  (No.  2.)  —  Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements.  No  opinion.  All  concurred,  except  Chester,  J., 
dissenting. 

David  H.  Ingalls,  Respondeat,  v.  Albertus  D.  Perkins  and  William  T. 
Perkins,  Appellants. —  Juclgment  and  order  unanimously  affirmed,  with  costs. 
No  opinion. 

Hiram  Kells,  Respondent,  v.  J.  E.  Davis  Manufacturing  Company,  Appellant. 

—  Judgment  and  order  unanimously  affirmed,  with  costs.     No  opinion. 

John  Landin,  Respondent,  v.  Cunard  Steamship  Company,  Limited,  Appellant. 

—  Judgment  unanimously  affirmed,  with  costs.     No  opinion. 

Irving  Mover,  Appellant,  v.  The  Village  of  Nelliston,  Respondent.—  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion.    All  concurred. 

In  the  Matter  of  the  Application  of  Thomas  H.  Dwyer,  Appellant,  for  a  Writ 
of  Mandamus  against  William  H.  Gearin,  as  Comptroller  of  the  City  of  Troy, 
Respondent. —  Order  affirmed,  with  costs.  No  opinion.  All  concurred,  except 
Kellogg,  J.,  dissenting. 

Patrick  McGuire,  Appellant,  v.  Union  Mutual  Life  Insurance  Company, 
Respondent. — Order  modified  so  that  instead  of  amending  the  notice  of  appeal  it 
directs  an  acceptance  of  the  notice  of  appeal  served  June  22,  1905,  and  as  so 
modified  affirmed,  without  costs.     No  opinion.     All  concurred. 

In  the  Matter  of  the  Claim  of  Elijah  Shoen,  Respondent,  v.  E.  J.  Scott,  as 
Administrator  with  the  Will  Annexed  of  Archibald  Scott,  Deceased,  Appellant. — 
Judgment  unanimously  affirmed.    No  opinion. 

Elizabeth  McCall,  Appellant,  v.  Supreme  Council  American  Legion  of  Honor. 
Respondent, — Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event,  upon  the  authority  of  Butler  v.  Snpretne  Council  (105  App.  Div. 
164).     No  opinion.     All  concurred. 

Irving  Moyer.  Respondent,  v.  The  Village  of  Nelliston,  Appellant. — Motion 
to  dismiss  appeal  denied,  without  costs. 

The  People  of  the  State  of  New  York  ex  rel.  Fahnestock  Transmitter  Com- 
Dany,  Relator,  v.  Otto  Kelsey,  as  Comptroller  of  the  State  of  New  York, 
Respomlent. —  Determination  of  the  Comptroller  confirmed,  with  fifty  dollars 
costs  and  disbursements.     No  opinion.     All  concurred. 

George  B.  Sweet,  Respondent,  v.  Joseph  Howell,  as  Administrator,  etc.,  of 
'3ophia  Howell,  Deceased,  Appellant. —  Judgment  and  order  unaniiiiously 
affirmed,  with  costs.     No  opinion. 

William  G.  Strait  and  Others,  Respondents,  v.  Walter  E.  Lindsay,  Appellant, 
and  Others  Who,  with  Said  Walter  E.  Lindsay,  Comprise  the  Firm  of  Walter  E. 
Lindsav  &  Company, —  Judgment  and  order  unanimously  affirmed,  with  costs. 
No  opinion. 

Willirim  R.  Slocum,  Respondent,  v.  Byron  J.  Town  and  Cassius  B.  Thomas, 
Appellants  —  Judgment  and  order  unanimously  affirmed,  with  costs.  No  opin- 
ion; Kellogg,  J.,  not  sitting.  ' 

Frank  Walrod.  Appellant,  v.  Henry  Noel,  as  Treasurer  of  Inland  Seamen's 
Union,  Respondent. —  Judgment  unanimously  affirmed,  with  costs.     No  opinion. 

Matthias  H.  Arnot,  as  Trustee,  v.  Union  Salt  Company.—  Motion  for  reargument 
denied. 

Lordville  and  Equinunk  Bridge  Company  v.  Charles  De  Lackner. —  MotioD 
granted,  with  ten  dollars  costs,  unless  the  appellant,  within  thirty  days  after 
service  of  a  copy  of  this  order,  file  and  serve  the  necessary  papers  on  appeal  and 
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pay  ten  dollars  for  the  default  and  ten  dollars  costs  of  motion,  in  which  case 
motion  denied,  without  costs. 

Patrick  Monahan  v.  Schenectady  Railway  Company. — Motion  denied. 

Mary  E.  Mack  v.  Thomas  J.  Hilsingcr. —  Motion  grante<i. 

John  11.  Rourke  and  Others  v.  The  Elk  Drug  Company  and  Others. —  Motion 
denied. 

Albert  A.  Vaughn  v.  Glens  Falls  Portland  Cement  Coniimny. —  Motion  denied. 

In  the  Matter  of  the  Application  of  Wilton  Avedis  llall  for  Admission  t^  Prac- 
tice as  an  Attorney  and  Counselor  at  Law. —  Motion  granted. 

]ji  the  Matter  of  the  Application  of  John  H.  Mack  for  Admission  to  Practice 
as  an  Attorney  and  Counselor  at  Law  in  the  State  of  New  York. —  Application 
granted. 

Matthias  H.  Arnot,  as  Trustee,  Respondent,  v.  Union  Salt  Company,  Appel- 
lant.—  Decision  amended  so  as  to  read  as  follows:  Judgment  affirmed,  with 
costs.     Opiuion  by  Smith,  J.     (Reported  in  109  App.  Div.  433.  440.) 

The  People  of  the  State  of  New  York  ex  rel.  William  Bidwell,  Respondent,  v. 
Sebastian  W.  Pitts,  as  Sheriff  of  Albany  County,  New  York,  and  Custodian  of  the 
Albany  County  Penitentiary,  Appellant. —  Order  reversed,  writ  of  habeas  corpus 
quashed,  and  relator  remanded  to  the  custody  of  the  sheriff  of  Albany  county,  as 
custodian  of  the  penitentiary,  to  serve  balance  of  his  term,  on  the  authority  of 
People  ex  rel.  Bidwell  v.  Pitta  {ante,  p.  819).     All  concurred. 

Charles  Vroman,  Respondent,  v.  Thomas  IVIaher  and  Jeremiah  Maher,  Appel- 
lants.—Oi*der  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opimon. 
All  concurred. 


First  Department,  Jantiaky,  1906. 

John  TV.  Sterling,  as  an  Executor,  etc..  of  Edwin  S.  Chapin,  Deceased,  Appel- 
lant, Respondent,  v.  Albert  K.  Chapin,  Individually  and  as  an  Executor,  etc..  of 
Edwin  S.  Chapin,  Deceased,  Respondent,  Appellant. —  Cross-appeals  from  a 
judgment  entered  on  the  report  of  a  referee  and  from  an  order  granting  costs. 

Per  Curiam:  The  oitier  appealed  from  should  be  affirmed,  without  costs. 
And  upon  the  authority  of  Sterling  v.  CJiapin  (102  App.  Div.  589)  the  judgment 
appealed  from  should  also  be  affirmed,  without  costs.  Present —  O'Brien,  P.  J., 
Ingraham,  Laughlin,  Clarke  and  Houghton,  JJ.;  Lau^hlin,  J.,  dissented  on  his 
opinion  on  the  previous  appeal.  Order  affirmed,  without  costs.  Judgment 
affirmed,  without  costs. 

Achille  J.  Oishel,  Respondent,  v.  Metropolitan  Street  Railway  Company  and 
Annie  Gallo,  Appellants. 

Alt//rne7/  and  client  —  attomej/s  lien  on  settlement  by  client  - —  no  lien  for  easts. 

Appeal  from  a  judgment  entered  upon  a  decision  after  trial  at  Special  Term. 

McIiAUGirLiN,  J.:  The  defendant  Annie  Gallo,  wife  of  Domenico  Gallo,  one  of 
the  defendants  in  two  actions  brought  by  this  plaintiff  against  him  and  theMetro- 
polimn  Street  Railway  Company,  brought  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  her  through  the  negligence  of  the  railway  company. 
Prior  to  the  commencement  of  the  action  she  entered  into  a  written  agreement 
with  her  at  torney,  which  provided,  amoujj  other  things,  as  follows:  •*  I  do  hereby 
agree,  stipulate  and  contract  with  my  said  attorney  to  pay  him  one-half  of  any 
settlement  or  recovery  had  in  said  action,  and  he  is,  in  addition  thereto,  to  receive 
all  costs  and  interests  recovered  or  to^which  he  may  be  entitled.  And  I  further 
agree  with  my  said  attorney  not  to  make  any  settlement  unless  he  is  present  and 
receives  his  share  in  accordance  with  this  agreement."  That  action  was  settled, 
without  the  ktiowledge  or  consent  of  the  plaintiffs  attorney,  for  ^200.  and  a  gen- 
eral release  p:iven.  After  the  settlement  the  attorney  (this  plaintiff)  brought  this 
action  agxinst  the  railway  company  and  Annie  Gallo,  to  enforce  a  lien  which  he 
asserted  he  had  upon  the  proceeds  of  the  settlement.  The  action  was  tried  with- 
out a  jury,  nn'i  in  the  derision  filed  jud.c:ment  was  entered  adjudging  and  decree- 
ing that  the  ])laiiitifT  had  a  lien  upon  one-half  of  the  consideration  for  the  settle- 
ment, viz  ,  §100,  and  in  addition  thereto  the  costs  in  the  negligence  action  to  the 
time  of  the  settlement,  viz.,  $95.50,  making  in  all,  $195.50.  Each  defendant 
appeals  from  this  judgment.     For  the  Reasons  stated  in  OisheiY.  Metropolitan 
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Street  R.  Co.  No.  1  (110  Apjp.  Div.  709)  the  judgment  is  erroneous,  in  so  far  as  it 
determines  that  the  plaintiff  had  a  lien  on  $95.50,  the  costs  in  the  negligence 
action  to  the  time  of  settlement,  and  must  be  modified  by  deducting  therefrom 
said  sum.  The  judgment  appealed  from,  therefore,  is  modified  by  deducting 
therefrom  the  sum  oi  $95.50,  and  as  thus  modified  the  same  is  affirmed,  without 
costs  to  either  party.  O'Brien,  P.  J.,  Ingraham,  Laughlin  and  Clarke,  JJ.,  con- 
curred. Judgment  modified  as  directed  in  opinion,  and  as  modified  affirmed, 
without  costs  to  either  party. 

Achille  J.  Oishei,  Respondent,  v.  Metropolitan  Street  Railway-  Company  and 
Domenico  Gallo,  Appellants.     (Action  No.  2.) 

Attorney  and  client  —  attoi^iey's  lien  on  settlement  by  client  —  no  lien  far  costs.    • 

Appeal  from  a  judgment  entered  upon  a  decision  after  trial  at  Special  Term. 

McLaughlin,  J. :  A  minor  son  of  the  defendant  Grallo  sustained  personal 
injuries  by  reason  of  the  negligence  of  the  defendant  railway  company,  and  Gallo 
thereafter  brought  an  action  against  it  to  recover  damages  fpr  Uielossof  his  serv- 
ices. Prior  to  the  commencement  of  the  action  he  entered  into  a  written  agree- 
ment with  his  attorney,  which  provided,  among  other  things,  as  follows:  "  I  do 
hereby  agree,  stipulate  and  contract  with  my  said  attorney  to  pay  him  one-half 
of  any  settlement  or  recovery  had  in  said  action,  and  he  is,  in  addition  thereto,  to 
receive  all  costs  and  interests  recovered  or  to  which  he  may  be  entitled.  And  I 
further  agree  with  my  said  attorney  not  to  make  any  settlement  unless  he  is 
present  and  receives  his  share  in  accordance  with  this  agreement.*'  That  action 
"was  settled  without  the  knowledge  or  consent  of  the  plaintitf's  attorney  for  $100, 
and  a  general  release  given.  After  the  settlement  the  attorney  (this  plaintiff) 
brought  this  action  against  the  railway  company  and  Gallo,  to  enforce  a  lien 
which  he  asserted  he  had  upon  the  proceeds  of  the  settlement.  The  action  was 
tried  without  a  jury  and  in  the  decision  filed  judgment  was  entered  adjudging 
and  decreeing  th^t  the  plaintiff  had  a  lien  upon  one-half  of  the  consideration  for 
the  settlement,  viz.,  $50,  and  in  addition  thereto  the  costs  in  the  negligence 
action  to  the  time  of  the  settlement,  viz.,  $95.50,  making  in  all  §145.50.  Each 
defendant  appeals  from  this  judgment.  For  the  reasons  stated  in  Oishei  y. 
Metropolitan  Street  R.  Co.  No.  1  (110  App.  Div.  709),  the  judgment  is  erroneous 
in  so  far  as  it  determined  that  the  plaintiff  had  a  lien  on  $95.50,  the  costs  in  the 
negligence  action  to  the  time  of  settlement,  and  must  be  modified  by  deducting 
therefrom  said  sum.  The  judgment  appealed  from,  therefore,  is  modified  bv 
deducting  therefrom  the  sum  of  195.50,  and  as  thus  modified  the  same  is  affirmed, 
without  costs  to  either  party.  O'Brien,  P.  J.,  Ingraham,  Laughlin  and  Clarke, 
JJ.,  concurred.  Judgment  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  without  costs  to  either  party. 

Alexander  M.  Copstein,  as  Administrator,  etc.,  of  Alice  Copstein,  Deceased, 
Respondent,  v.  Union  liailway  Company  of  New  York  City,  Appellant. —  Judg- 
ment and  order  reversed,  new  trial  ordered,  costs  to  appellant  to  abide  event,  unless 
plaintiff  stipulates  to  reduce  judgment  as  entered,  including  interest,  costs,  etc., 
to  $1,874.31,  in  which  event  judgment  as  so  modified  and  order  affirmed,  without 
costs.     No  opinion. 

Barrett  Chemical  Company,  Appellant,  v.  Julius  Stern,  Respondent. — 
Judgment  affirmed,  with  costs.    No  opinion. 

Henry  Harbcck  and  Hester  E.  Harbeck,  Respondents,  v.  John  J.  Tobin, 
Appellant. — Judgment  and  order  affirmed,  with  costs.     No  opinion. 

Grenvillo  A.  Smith,  Appellant,  v.  John  Edward  3Iarsh  and  Others,  Respond- 
ents.—  Judgment  affirmed,  with  costs.     No  opinion. 

Antonio  Meli,  an  Infant  under  the  Age  of  Fourteen  Years,  by  Andrea  Meli, 
His  Quarlian  ad  Litem,  Respondent,  v.  3letropolitan  Street  Railway  Company, 
Appellant. — Judgment  and  order  affirmed,  with  costs.     No  opinion. 

Madeline  Tunison,  Respondent,  v.  Metropolitan  Street  Itailway  Company, 
Appellant. — Judgment  and  order  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event,  unless  plaintiff  .stipulates  to  reduce  judgment  as  entered, 
incluiing  costs,  etc.,  to  $1,085.05,  in  which  event  judgment  as  so  modified  and 
order  affirmed,  without  costs.     No  opinion. 

William  G.  Barson  and  Charles  H.  Barson,  Respondents,  v.  Agnes  K.  Murphy 
Mulligan  and  William  G.  Mulligan,  Appellants.— Order  affirmed,  with  ten  dol- 
lars costs  and  disbursements,     ^o  opinion. 

A  IT.  Div.— Vol.  CXI.  58 
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In  the  Matter  of  the  Petition  of  Sarah  Roxbury,  Appellant,  for  the  Payment 
of  the  Income  of  a  Trust  Fund  Out  of  the  Estate  of  Thomas  J.  Kearney,  Deceased. 
Edward  E.  McCall  and  William  H.  Buckley,  as  Surviving  Trustees  under  the 
Last  Will  and  Testament  of  Thomas  J.  Kearney,  Deceased,  Respondents.— Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Jacques  C.  Cohn,  Appellant,  v.  Sidney  P.  Hessel  and  Others,  Respondents, 
Impleaded  with  Another. —  Order  affirmed,  with  ten  dollars  costs  and  disburae- 
ments.     No  opinion. 

John  A.  Sloane,  Respondent,  v.  Metropolitan  Street  Railway  Company,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

Santo  lieda,  licspondcnt,  v.  Hennau  J.  R  »lirich  and  Ida  M.  Rohrich,  His  Wife, 
Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

The  People  of  the  State  of  New  York  ex  rel.  James  H.  Lomax.  Relator,  v. 
Francis  V.  Greene,  as  Police  Commissioner  of  the  City  of  New  York,  Respond- 
ent.—  Writ  dismissed  and  proceedings  affirmed,  with  costs.     No  opinion. 

In  the  Matter  of  School  Site,  Delancey  and  Rivington  Streets. —  Motion  granted. 

The  People  of  the  State  of  New  York  ex  rel.  Joseph  Fennelly  v.  Amalgamated 
Copper  Company  and  Another.  The  People  of  the  State  of  New  York  ex  reL 
Joseph  Fennelly  v.  United  Copper  Company  and  Another. —  Motions  granted. 
See  memorandum. 

James  T.  Bridges  and  Another  v.  George  B.  Wade. —  Motion  denied,  with  ten 
dollars  costs. 

Johnson  County  Savings  Bank  v.  George  F.  Phillips. —  Motion  denied,  with 
ten  dollars  costs. 

Anne  McCormack  v.  Charles  E.  Coddington  and  Others. —  Motion  granted; 
questions  certified  as  stated  in  memorandum. 

In  the  Matter  of  Charles  L.  Tiffany,  DeceaJsed. —  Motion  denied,  with  ten 
dollars  costs. 

In  the  Matter  of  Hester  Street  School  Site. —  Reference  ordered.  See 
memorandum. 

Samuel  Hoff  v.  Robert  H.  Reid  &  Company. —  Motion  denied,  with  ten  dollars 
costs. 

Peter  A.  Gage  v.  The  City  of  New  York  a«d  Others. —  Motion  to  certify  ques- 
tions to  the  Court  of  Appends  denied,  with  ten  dollars  costs,  and  motion  to 
resettle  order  granted.     See  memprandura  per  curiam. 

James  A.  Deering  v.  John  Schreyer. —  Motion  denied,  without  costs.  Memo- 
randum ]  or  curiam. 

Josephine  Bean  v.  New  York  Edison  Company. — Motion  denied,  with  ten 
dollars  costs. 

F.  J.  Emmerich  Company  v.  W.  &  J.  Sloane. — Motion  granted. 

Edwin  W.  Knickerbocker  v.  Benn  Conger  and  Others. —  Motion  denied,  with 
ten  dollars  costs. 

In  the  Matter  of  David  Rothschild. —  Motion  denied,  with  ten  dollars  costs. 

Muscatine  Mortgjigc  and  Trust  Company  v.  AV.  Irving  Scott,  Individually, 
etc. —  Motion  denied,  with  ten  dollars  costs. 

John  J.  Keyes  v.  George  C.  Flint  Company. —  Motion  denied,  with  ten  dollars 
costs. 

Addie  E.  Smith  v.  Borden's  Condensed  Milk  Company. —  Motion  denied,  with 
ten  dollars  costs. 

Globe  and  Rutgers  Fire  Insurance  Company  v.  The  Bobbins  &  Myers  Company. 
— '  Motion  denied,  with  ten  dollars  costs. 

Vivian  A.  Buffum  v.  Willard  J.  Avery. —  Motion  granted  so  far  as  to  dismiss 
appeal,  with  ten  dollars  costs. 

Warren  D.  Smith  v.  Sigmund  H.  Bleier  and  Others.— Motion  granted  so  far 
as  to  dismiss  appeal,  with  ten  dollars  costs. 

The  Arlington  Company,  Respondent,  v.  The  Insurance  Company  of  New- 
York.  Appellant.  The  Arlington  Company,  Respondent,  v.  Fourteen  Other 
Insurance  Companies,  Appellants.— Orders  affirmed,  with  ten  dollars  costs  and 
disbursements  of  one  appeal.     No  opinion. 

Helen  J.  Tnylor  v.  Georgianna  Briggs  and  Others.— Motion  granted  so  far  as 
to  dismiss  apponl,  with  ten  dollars  costs. 

Michijran  Savings  Bank,  Plaintiff,  v.  Coy,  Hunt  &  Company.  Defendant- 
Exceptions  overruled  and  motion  for  new  trial  denied,  with  costs.     No  opinion. 
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Michigan  Savings  Bank,  Plaintiff,  v.  Charles  F.  Hubbs,  Defendant. —  Excep- 
tions overruled  and  motion  for  new  trial  denied,  with  costs.     No  opinion. 

Michael  Coleman,  Respondent,  v.  Inierurban  Street  Railway  Company, 
Appellant.  —  Judgment  and  order  affirmed,  with  costs.  No  opinion.  (Ingraham, 
J.,  dissenting.) 

John  Fox  and  Nicholas  Engel,  Respondents,  v.  The  Norton  &  Dalton 
Contracting  Company,  Appellant.  Impleaded  with  the  City  of  New  York. — 
Judgment  afflnned,  with  costs.     No  opinion. 

Michael  Mulville,  Respondent,  v.  Metropolitan  Street  Railway  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.     No  opinion. 

Philip  Morris  &  Company,  Limited,  Respondent,  v.  Maurice  H.  Mendham  and 
Louis  P.  Mendham,  Appellants,  Impleaded  with  Harry  8.  Souhami. —  Judgment 
affirmed,  with  cojts,  with  leave  to  defendant  to  withdraw  demurrer  and  to 
answer  on  payment  of  costs  in  this  court  and  in  the  court  below.     No  opinion. 

Jordan  J.  Rollins,  Respondent,  v.  Sidney  B.  Bowman  Cy»le  Cfompany, 
Appclla'it.  —  Judgment  and  order  affirmed,  with  costs.     No  opinion. 

Philip  Edison,  Appellant,  V.  luterurban  Street  Railway  Company,  Respondent. 
—  Judgment  affirmed,  with  costs.     No  opinion. 

Bernard  Flood,  Respondent,  v.  James  G.  Patton,  Appellant. —  Judgment 
and  order  affirmed,  with  costs.     No  opinion. 

Anna  J.  Cooper,  Appellant,  v.  Frank  C.  Clark,  Respondent. —  Judgment 
affirmed,  with  costs.     No  opinion. 

Albert  Elton  and  Others,  Respondents,  v.  Gustave  Hill  and  Samuel  A. 
Scribner,  Appellants. —  Judgment  and  order  affirmed,  with  costs.     No  opinion. 

William  P.  Talbot,  Respondent,  v.  Max  Laubheim  and  Julius  Laubheim,  as 
Administrators  with  the  Will  Annexed  of  Samuel  Laubheim,  Deceased,  and 
Others,  Appellants. —  Judgment  and  order  affirmed,  with  costs.     No  opinion. 

Rosa  Basso,  an  Infant,  by  Pietro  Basso,  Her  Guardian  ad  Litem.  Respondent, 
V.  Press  Publishing  Company,  Appellant. —  Judgment  and  order  affirmed,  with 
costs.     No  opinion. 

Henry  McGinn,  Respondent,  v.  The  G.  H  Hammond  Company,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.     No  opinion. 

Humphrey  Driscoll,  Respondent,  v.  Interurban  Street  Railway  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.     No  opinion. 

Thomas  F.  Burke,  as  Administrator,  etc.,  of  Johanna  Burke,  Deceased, 
Appellant,  v.  The  New  York  Central  and  Hudson  River  Railroad  Company, 
Respondent. —  Judgment  affirmed,  with  costs.  No  opinion.  (O'Brien,  P.  J., 
and  Laughlin,  J.,  dissenting.) 


Second  Department,  January,  1906. 

The  People  of  the  State  of  New  York  ex  rel.  William  Collins  and  Fletcher 
Tracy,  Relators,  v.  Girdcll  V.  Browcr  and  Others,  Constituting  the  Board  of 
SupeVvisors  of  the  County  of  Nassau,  Respondents. 

Board  of  aupernisors  —  power  to  offer  reward  for  information  of  horse  thieves  — 

liability  tJierefor, 

Certiorari  to  review  the  action  of  the  respondents  in  disallowing  the  claim  of  the 
relators.  Determination  confirmed,  with  costs,  on  the  ground  that  the  reward 
was  offered  to  persons  furnishing  information  or  evidence  to  secure  the  convic- 
tion of  persons  guilty  of  crimes  committed  prior  to  its  passage,  and  did  not  pro- 
vide for  the  payment  of  rewards  for  conviction  of  offenses  subsequently  com- 
mitted. Hirschberg,  P.  J.,  Woodward,  Rich  and  Miller,  JJ.,  concurred;  llooker, 
J.,  read  for  reversal. 

Hooker,  J.  (dissenting) :  The  board  of  supervisors  of  the  county  of  Nassau 
audited  and  refused  to  allow  a  claim  of  the  relators  against  the  county  for  the 
sum  of  $1,000.  oflferod  by  a  resolution  of  the  bojird  of  supervisors  adopted  on  the 
13th  day  of  September,  19)1,  to  the  person  or  persons  furnishing  to  the  district 
attorney  information  or  evidence  which  would  secure  the  arrest  and  conviction  of 
the  horse  thieves  who  had  boon  operating  in  that  county.  The  relators  showed 
themselvo^i  entitled  to  the  reward,  but  the  board  refused  t'>  allow  the  claim  for 
the  reason  that  there  was  no  authority  in  law  for  the  payment  thereof.  The 
question  presented,  therefore,  is  whether  the  board  of  supervisors  by  its  resolu- 
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tion  had  legal  power  to  bind  the  county  to  the  payment  of  the  reward.  This 
question  was  presented  for  the  determination  of  this  court  in  Miller  v.  County  of 
Kassdu  (80  App.  Div.  641),  where  the  defendant  appealed  from  a  judgment 
which  the  plaintiffs  had  against  it  upon  a  claim  for  similar  services  under  the 
same  resolution  of  the  board  of  supervisors  as  that  contained  in  the  record  now 
before  us.  The  affirmance  of  the  judgment  in  that  case  has  committed  this  court 
to  a  doctrine  contrary  to  that  now  urged  by  the  respondents,  and  their  determina- 
tion should  be  reversed,  with  costs.  , 

In  the  Matter  of  the  Application  of  Xenophon  Pearce  Iluddy  for  Admission 
to  the  Bar.—  Application  for  admission  to  the  bar  granted.  Present  —  Hirsch- 
berg,  P.  J.,  Woodward,  Jenks.  Hooker  and  Gaynor,  JJ. 

Fannie  C.  Ryer,  as  Administratrix,  etc..  Respondent,  v.  Prudential  Insurance 
Company  of  America,  Appellant. —  Motion  for  leave  to  appeal  to  the  Court 
of  Appeals  granted.  Present  —  Hirschberg,  P.  J.,  Woodward,  Jenks,  Hooker 
and  Gaynor.  J  J, 

John*^  Farrell,  Appellant,  v.  The  Brooklyn  Heights  Railroad  Company, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements,  on  the 
authority  of  Gorhitt  v.  Gibson  (18  Hun,  49).  Hirschberg,  P.  J.,  Woodward, 
Jenks.  Hooker  and  Gaynor,  JJ.,  concurred. 

In  the  Matter  of  the  Appraisal  of  the  Estate  of  Wager  J.  Hull,  Deceased, 
Under  the  Acts  Relative  to  the  Taxable  Transfers  of  Property. —  Rcargument 
ordered,  and  case  set  down  for  Monday,  January  15,  1«)06.  Present  —  Jenks, 
Hooker,  Rich  and  Miller.  JJ. 

The  People  of  the  State  of  New  York  ex  rel.  Sylvester  D.  Baldwin,  Respond- 
ent, V.  William  McAdoo,  as  Police  Commissioner  of  the  Citv  of  New  York, 
Appellant. —  xVppeal  dismissed,  with  costs.  No  opinion.  Efirschberg,  P.  J., 
Woodward,  Jenks  and  Hooker,  JJ.,  concurred. 

Mary  J.  Ricketts,  Respondent,  v.  Henry -Powell  Ramsdell  and  Others,  Indi- 
vidually and  as  Executors  of  and  Trustees  under  the  Last  Will  and  Testament 
of  Homer  Ramsdell,  Decejised,  Appellants. —  Judgment  and  order  affirmed,  with 
costs.     No  oi)inion.     Jenks,  Hooker,  Rich  and  Miller,  JJ,.  concurred. 

Anthony  Savage,  an  Infant  under  the  Age  of  Fourteen  Years,  by  ^lichael  Savage, 
His  Guardian  ad  Litem,  Respondent,  v.  The  Brooklyn  Heights  Railroad  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  >«  o  opinion.  Hirschberg, 
P.  J.,  Woodward,  Jenks  and  Rich,  JJ.,   concurred;  Miller,  J.,  dissented. 

Theodore  P.  Shonts,  Respondent,  v.  Edward  R.  Thomsis  and  Others,  Compos- 
ing the  Firm  of  Thomas  &  Post,  Appellants.—  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Hirschberg,  P.  J.,  Woodward,  Jenks, 
Hooker  and  Gaynor,  JJ.,  concurred. 

Caroline  C.  Starkey,  Respondent,  v.  Howard  S.  Webster  and  Others.  Appel- 
lants.—  Interlocutory  judgrnent  affirmed,  with  costs.  No  opinion.  Hii-schberg, 
P.  J.,*  Woodward,  .lenks,  Rich  and  Miller,  JJ.,  concurred. 

Herr^.an  Stump,  Appellant,  v.  Julia  L.  Butterfield,  as  Executrix,  etc..  of 
Daniel  Butterfield,  Deceased,  Respondent. —  Order  reveraed.  with  ten  dollars 
costs  and  disbursements,  motion  denied  with  costs,  and  verdict  reinstated,  upon 
the  authority  of  Dubuc  v.  Lnzdl,  Dalley  <fc  Co,  (182  N.  Y.  482).  Hirschberg. 
P.  J.,  Woodward,  Jenks,  Hooker  and  Gaynor,  JJ.,  concurred. 

Samuel  Tierstein,  Respondent,  v.  Max  Glassberg,  Appellant. —  Judgment  of 
the  Municipal  Court  allirmed  by  default,  with  costs.  Hirschberg,  P.  J.,  Wood- 
ward, Jenks,  Hooker  and  Gaynor,  JJ.,  concurred. 

William  J.  Wilson,  Respondent,  v.  Charles  Weissel,  Appellant. — Judgment  of 
the  Municipal  Court  affirmed  by  default,  with  costs.  Hirschberg,  P.  J.,  Wood- 
ward. Jenks,  Hooker  and. Gaynor,  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  Russell  E.  Colcord  for  Admission  to  the 
Bar. —  Application  for  admission  to  the  bar  granted.  Present — Hirschberg, 
P.  J.,  Woodward;  Jenks.  Hooker  and  Gaynor.  JJ. 

Annie  Andrews,  as  Administratrix,  elc.  Respondent,  v.  H.  <&  H.  Reiners, 
Appellant. —  Reargumcnt  ordered  on  the  sole  question  of  the  application  of  sec- 
tion 829  of  the  Code  of  Civil  Procedure,  and  case  set  down  for  >Iondav,  February 
20,  1900.     Present— Jenks.  Hooker,  Gaynor,  Rich  and  Miller,  JJ. 

Edwin  Clark,  as  Administrator  de  Bonis  Non  of  the  Estate  of  Sanih  Clark, 
Respondent,  v.  Mathias  Trost  and  John  J.  Clancy,  Appellants. —  Motion  granted 
and  order  resettled  so  as  to  provide  that  the  costs  awarded  to  the  plaintiff  be 
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included  in  thcfinal  judgment  if  rendered  in  favor  of  the  plaintiff;  and  be  set  off 
if  uncollecteil  and  final  judgment  is  rendered  in  favor  of  ihe  defendants. 
Present — llirschberg.  P.  J.,  Woodward,  Jenks,  Hooker  and  Gay  nor,  J  J. 

John  W.  Daly,  Appellant,  v.  Paul  F.  Keineldt  and  Others,  Respondents. — 
Motion  to  resettle  and  amend  order  granted  to  the  extent  of  inserting  a  ])rovision 
tliat  the  decision  was  made  upon  the  facts  as  well  as  upon  the  law.  Present  — 
llirschberg,  P.  J.,  Woodward,  Jenks,  Hooker  and  Gaynor,  J  J. 

Ferdinand  Hosch  Company,  Respondent,  v.  City  of  New  York,  Appellant. — 
Motion  for  leave  to  perfect  appeal  denied,  with  costs.  Present — Hirschberg, 
P.  J.,  Woodward,  Jenks,  Hooker  and  Gaynor,  J  J. 

Walter  Follett,  Respondent,  v.  City  of  New  York,  Appellant. — Motion  for 
leave  to  perfect  appeal  denied,  with  costs.  Present  —  Hirschberg,  P.  J.,  Wood- 
ward. Jenks,  Hooker  and  Gaynor,  JJ. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Charles  S.  Collyer, 
as  Administrator  of  Elizabeth  Collyer,  Deceased. —  Motion  to  dismiss  appeal 
djnied,  iipori  condition  that  the  appellant  pay  ten  dollars  costs  and  perfect  the 
appeal  in  time  for  argument  at  the  next  term  of  court;  otherwise,  motion  to  dis- 
miss appeal  granted,  with  costs.  Present  —  Hirschberg,  P.  J.,  Woodward, 
Jenks,  Hooker  and  Gaynor,  J  J. 

Martha  Oser,  Agent  ol  Adolph  Oser,  Respondent,  v.  Charles  A.  Herrmann, 
Appellant. —  Motion  to  dismiss  appeal  grante<l.  with  costs.  Present  —  Hirsch- 
berg, P.  J.,  Woodward,  Jenks,  Hooker  and  Gaynor,  JJ. 

James  Snyder,  Appellant,  v.  Monroe  Eckstein  Brewing  Company,  Respondent. 
Gustav  Penet  and  Others,  Defendants. —  Motion  denied.  Present  —  Hirschberg, 
P.  J.,  Woodward,  Jenks,  Hooker  and  Gaynor,  JJ. 

John  W.  H.  AValden,  Appellant,  v.  George  W.  Post,  Jr.,  and  John  B.  DeCue. 
as  Sole  Surviving  Executor,  etc. —  Motion  to  dismiss  appeal  granted.  Present  — 
Hirschberg,  P.  J.,  Woodward,  Jenks,  Hooker  and  Gaynor,  JJ. 

George  H.  Bonny,  Respondent,  v.  Frederick  C.  Bonny,  Appellant. — Judg- 
ment affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gaynor,  Rich  and 
Miller,  JJ.,  concurred. 

.  Curtiss  P.  Byron,  Respondent,  v.  Isaac  Gingold,  Appellant.—  We  think  the 
plaintiff  assumed  the  hazard  of  obtaining  a  loan  upon  terms  satisfactory  to 
defendant;  he  fails  to  show  that  he  did  this.  The  judgment  of  the  Municipal 
Court  must,  therefore,  be  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event.  Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 
•  Frank  C.  Coles,  as  Exe<;utor,  et^.,  of  Eliza  Grove  Dickerson,  Deceas<'d. 
Tiespondent,  v.  Charles  G.  A.  Graburn,  Appellant. —  Judirment  affirmed  by 
default,  with  costs.     Jenks,  Hooker,  Rich  and  Miller,  JJ.,  concurred. 

George  R.  Crowley,  Appellant,  v.  The  City  of  New  York,  Respondent. — 
Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Rich  and  Miller, 
JJ.,  concurred. 

^  Jens  Peter  Dyhr,  Respondent,  v.  The  Bush  Company  (Limited)  and  Scandina- 
vian-American Line,  Appellants. — Judgment  and  order  affirmed,  with  costs.  No 
\)pi'iion.     Woodward,  Rich  and  Miller,  J  J.,  concurred;  Jenks,  J.,  dissented. 

Emily  C.  Jennings,  Respondent,  v.  Henry  D.  House  and  James  Van  Kirk, 
Defendants,  Impleaded  with  Alonzo  H.  Knapp,  Appellant. —  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J.,  Jenks  and  Rich, 
JJ.,  concurred;  Woodward  and  Miller,  JJ.,  dissented." 

Charles  E.  Miller,  Respondent,  v.  Clarence  Vining.  Appellant. —  Judgment  of 
the  Municipal  (-ourt  affirmed  by  default,  with  costs.  Jenks,  Hooker,  Gaynor, 
Rich  and  ]\Iiller.  JJ  ,  concurred. 

Edward  H.  Monm,  Respondent,  v.  Walter  L.  Kent,  Appellant. —  Judgment  of 
the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gaynor, 
Rich  and  Miller,  JJ.,  concurred. 

The  People  of  the  St  ite  of  New  York,  Respondent,  v.  Michael  Christianna, 
Appellant. —  We  think  the  evidence  is  insufficient  to  establish  the  guilt  of  the 
accused  beyond  a  reasonable  doubt.  Judgment  of  onviction  reversed.  Hirsch- 
berg, P.  J.*  Woodward,  Jenks,  Hooker  ami  Ghiynor,  J  J.,  concurred. 

Aiic^ustus  Sachs,  Appellant,  v.  George  L.  Rose,  Respondent. —  Judgment  of 
the  Municipal  Court  unanimously  affirmed,  with  costs.  No  opinion.  Present — 
Jenks.  Hooker,  Gaynor,  Rich  and  Miller  JJ. 

HcMiry  Sessler,  Appellant,  v.  William  R.  H.  Martin,  Respondent. — We  are  of 
the  opinion  that  the  plaintill  had  a  right  t  j  put  out  and  maintain  signs  upon  the 
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leased  premises,  and.  theref*)re,  there  was  a  question  for  det<.*rmi nation  by  the 
trial  court.  Judgment  of  the  Municipal  Court  reversed  and  new  trial  ordereii, 
costs  to  abule  the  event.  Jenks,  Hooker,  Gay  nor,  Rich  and  Miller,  J  J., 
concurred. 

J.  Noyes  Shaughnessy,  Respondent,  v.  Arthur  D.  Wcekes,  Appellant. — Judg- 
ment and  order  unanimously  affirmed,  witli  costs.  No  opinion.  Present  — 
Ilirschberg,  P.  J.,  Woodward,  Jenks,  Rich  and  Miller,  J  J. 

liobert  Wulft,  an  Infant,  by  Adolph  Wulff,  His  Guardian  ad  Litem,  Respond- 
ent, V.  Fifth  Avenue  Coach  Company,  Appellant. —  Order  affirmed,  with  costs. 
No  opinion.     Jenks,  Hooker.  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Adolph  Wulff,  Respondent,  v.  Fifth  Avenue  Coach  Company.  Appellant. — 
Order  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gaynor,  Rich  and 
Miller,  JJ.,  concurred. 

Fi-anklin  B.  Lord,  Respondent,  v.  The  Equitable  Life  Assurance  Society  of  the 
United  States,  Appellant,  and  Alfonso  de  Navarro  and  Others,  Respondents. — 
Motion  for  leave  to  appeal  to  the  Court  of  Appeals  granted,  and  question  certi- 
fied.   Present—  Hirschberg,  P.  J.,  Woodward,  Gaynor,  Rich  and  Miller,  J  J. 

Louise  Johnson,  Respondent,  v.  The  City  of  New  York,  The  Automobile  Club 
of  America,  Albert  R.  Shattuck  and  Others,  Appellants. —  Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  granted.  Present  —  Hirschberg,  P.  J.,  Wood- 
ward,' Gaynor,  Rich  and  Miller,  JJ. 

William  P.  Hannan.  Respondent,  v.  Kate  B.  Boldin,  Appellant. —  Judgment 
affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J.,  Woodward,  Jenks,  Hooker 
and  Gaynor,  JJ..  concurred. 

Bertrand  Kettell,  Appellant,  v.  Ida  F.  Kettell,  Respondent. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Hirschberg,  P.  J., 
Woodward,  Gaynor,  Rich  apd  Miller,  JJ.,  concurred. 

James  V.  Lawrence,  Sole  Surviving  Member  of  the  Firm  of  Lawrence  Broth, 
ers,  Appellant,  v.  William  0.  G.  Wilson,  Respondent. —  Order  affirmed,  with  ton 
dollars  costs  and  disbursements.  No  opinion.  Hirschberg,  P.  J.,  Wooilward 
Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

The  New  York  Central  and  Hudson  River  Railroad  Company,  Respondent,  v. 
Catharine  M.  Lally  and  Others,  Appellants. —  Order  reversed,  with  ten  dollars 
costs  and  disbursements,  and  motion  for  stay  of  proceedings  granted,  with  costs, 
but  without  prejudice  to  the  right  of  the  respondent  to  move  for  a  vacation  if 
the  equity  action  brought  by  the  appellants  is  not  prosecuted  with  due  diligence. 
No  opinion.  Hirschberg,  P.  J.,  Woodward,  Gaynor,  Rich  and  Miller,  JJ.,  . 
concurred. 

William  B.  Russlend,  Appellant,  v.  Edwin  A.  Bridge  and  John  W.  Souter. 
Respondents. —  Order  affirmed  on  argument,  with  ten  dollars  costs  and  disburse- 
ments.    Hirschberg,  P.  J.,  Woodward,  Gaynor,  Rich  and  Miller,  J  J.,  concurred. 

Mary  C.  Ball,  Plaintiff,  v.  Flexman  E.  Ball,  Defendant.— Motion  to  open 
default  denied.  Present  —  Hirschberg,  P.  J.,  Woodward,  Gaynor,  Rich  and 
Miller,  JJ. 

David  Berkowitz,  Appellant,  v.  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company  and  the  New  York  Central  and  Hudson  River  Railroad  Company, 
Respondents. —  Motion  for  reargument  as  to  the  respondent  the  New  York  Cen- 
tral and  Hudson  River  Railroad  Company  granted,  and  case  set  down  for  Tues- 
dav.  February  27,  1906.  Present — Hirschberg,  P.  J.,  Jenks,  Hooker,  Rich  and 
Miller,  JJ. 

Daniel  R.  Chichester,  Respondent,  v.  Winton  Motor  Carriage  Company, 
Appellant. —  Motion  to  dismiss  api)eal  denied.  Present — Hirschberg,  P.  J., 
\VoGdward,  Gaynor,  Rich  and  Miller,  J  J. 

Fmnk  E.  Coles,  as  Executor,  etc..  Respondent,  v.  Charles  G.  A.  Graburn, 
Appellant. — Motion  to  open  default  denied.  Present  —  Hirschberg,  P.  J.,  Jenks, 
Hooker,  Rich  and  Miller,  JJ. 

Margaret  E.  Hnnlon,  Respondent,  v.  Central  Railroad  Company  of  New  Jer- 
sey, Appellant. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied. 
Present  —  Hirschberg,  P.  J.,  Jenks,  Hooker,  Rich  and  Miller,  J  J. 

Willett  Hicks,  Respondent,  v.  Loring  J.  Eggleston  and  Others,  Appellants. — 
Order  resettled  and  signed  as  presentea  by  the  plaintiff.  Present  — Hirschberg, 
P.  J.,  Woodward,  Gaynor.  Rich  and  Miller,  JJ. 

In  the  Matter  of  the  Application  of  the  Brooklyn  Bar  Association  to  Punish 
Benjamin  F.  Chadscy,  an  Attorney. — Ordered  that  he  be  removed  from  the 
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office  of  attorney  and  counselor  at  law,  and  his  name  stricken  from  the  roll. 
Present  —  Hirschberg,  P.  J.,  Woodward,  Gay  nor.  Rich  and  Miller,  JJ. 

In  the  Matter  of  the  Application  of  Fmnk  L.  Froment  and  Another,  etc. — 
Order  resettled,  so  as  to  grant  costs  of  the  appeal  as  well  as  costs  on  the  dismissal 
of  the  proceeding.  Present  —  Hirschberg,  P.  J.,  Woodward,  Gaynor,  Rich  and 
Miller,  JJ 

la  the  Matter  of  the  Application  of  the  Board  of  Rapid  Transit  Railroad 
Commissioners  for  the  City  of  New  York  for  the  Appoinlment  of  Three  Com- 
missioners to  Determine  and  Report  Whether  a  Rapid  Transit  Riiilway  or  Rjdl- 
ways  for  the  Conveyance  and  Transportation  of  Persons  and  Property,  as 
Determined  by  the  Board,  Ought  to  Be  Constructed  and  Operated.  Thirty- 
fourth  Street  Route  in  the  County  of  Queens. —  Order  designating  newspapers 
for  publication  of  notice  signed.  Present  —  Hirschberg,  P.  J.,  Woodward, 
Gaynor,  Rich  and  Miller,  JJ. 

In  the  Matter  of  the  Application  for  the  Removal  from  Office  of  William  W. 
Whyard,  a  Justice  of  the  Peace  of  the  Town  of  Orangetown,  Rockland  County, 
New  York. —  Motion  to  dismiss  denied,  and  proceedings  referred  to  Hon.  John 
J.  Beattie,  Warwick,  N.  Y.,  to  hear  and  report,  with  his  opinion.  Present  — 
Hirschberg,  P.  J.,  Woodward,  Jenks,  Rich  and  Miller,  J  J. 

Edward  A.  Gott,  Respondent,  v.  Brooklyn  Heights  Railroad  Company,  Appel- 
lant.—  Motion  tiO  resettle  order  denied.  Present  —  Hirschberg,  P.  J. ,  Woodward, 
Gaynor,  Rich  and  Miller,  JJ. 

Minnie  Guth,  Respondent,  v.  Joseph  Barth,  Appellant. —  Motion  for  a  stay 
denied.    Present  —  Hirschberg,  P.  J.,  Woodward,  Gaynor.  Rich  and  Miller.  JJ. 

New  York  Mortgage  and  Security  Company,  Plaintiff,  v.  Concourse  Park  Hotel 
Company,  Defendant. —  Motion  denied.  Present  —  Hirschberg,  P.  J.,  Wood- 
ward. Gaynor,  Rich  and  Miller,  JJ. 

Ahi  Peace,  Respondent,  v.  William  McAdoo,  as  Police  Commissioner,  etc.. 
Appellant. —  The  provision  of  the  charter  upon  which  the  determination  of  .this 
controversy  depended  having  been  amended  since  the  action  was  brought,*  we  do 
not  think  it  is  proper  to  grant  leave  to  appeal  to  the  Court  of.  Appeals.  The 
motion  is,  therefore,  denied.  Present  —  Hirschberg,  P.  J.,  Jenks,  Hooker,  Rich 
and  Miller,  J  J. 

Thomas  E.  Pearsall  and  Others,  Respondents,  v.  Thomas  H.  Stewart  and 
Ella  F.  Stewart,  Appellants. —  Motion  for  leave  to  amend  printed  ca.se  on  appeal 
granted.     Present  —  Hirschberg,  P.  J.,  Woodward,  Gaynor,  Rich  and  Miller,  J  J. 

The  People  of  the  State  of  New  York  ex  rei.  Thomas  Archer,  Relator,  Respond- 
ent, V.  William  McAdoo,  as  Police  Commissioner,  etc..  Appellant. —  Motion  to 
resettle  order  granted.  Present  —  Hirschberg,  P.  J.,  Jenks,  Hooker,  Rich  and 
Miller,  JJ. 

Samuel  Tierstein,  Respondent,  v.  Max  Glassberg,  Appellant. —  Motion  denied. 
Present — Hirschberg,  P.  J.,  Woodward,  Gaynor.  Rich  and  Miller,  J  J. 

The  Town  of  Oyster  Bav  v.  William  H.  Jacob,  Impleaded,  etc.,  and  Others. — 
Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied.  Present  —  Hirsch- 
berg. P.  J.,  Woodwai-d,  Gaynor,  Rich  and  Miller,  J  J. 

George  M.  Whitehouse,  Respondent,  v.  Staten  Island  Water  Supply  Company, 
Appellant. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied.  Present 
— Hirschberg,  P.  J.,  Woodward,  Gaynor,  Rich  and  Miller,  JJ. 

Julienne  C.  Williams,  Respondent,  v.  Metropolitan  Life  Insurance  Company, 
Appellant. —  Motion  for  reargument  denied.  Present  —  Hirschberg,  P.  J.,  Wood- 
ward, Gaynor,  Rich  and  Miller,  JJ. 

Samuel  liiirnett  and  Florence  Barnett,  Respondents,  v.  The  J.  B.  Sparrow 
Theatrical  and  Amusement  Company,  Limited,  Appellant. —  Judgment  of  the 
Municipal  Court  affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J.,  AVood- 
ward,  .Jenks,  Hooker  and  Gaynor,  JJ.,  concurred. 

Mathilda  A.  Bengston,  Respondent,  v.  Daniel  Swanston,  Appellant. —  Judg- 
ment of  the  Municipal  Court  modified  by  striking  out  the  provision  allowing  the 
ten  dollars  costs,  and  as  modified  affirmed,  without  costs.  No  opinion.  Jenks, 
Hooker,  Rich  and  Miller,  JJ.,  concurred. 

Philip  Brandmeier,  Respondent,  v.  Demuth  Glass  Manufacturing  Company, 
Impleaded,  etc..  Appellant.— Judgment  of  the  Municipal  Court  reversed  and 

♦See  Peace  V.  McAdoo  (110  Anp.  Div.  18);  Laws  of  lOO."),  chap.  621,  amdg. 
Greater  N.  Y.  charter  (Laws  of  1901,  chap.  466),  §  315.—  [Rep, 
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new  trial  ordered,  costs  to  abide  the  event,  on  the  ground  that  no  proof  of 
notice  of  dishonor  was  given,  as  required  by  statute.*  No  opinion.  Jenks, 
Hooker,  Gaynor,  Rich  and  Miller.  JJ.,  concurred. 

The  Bank  of  Port  Jefferson,  Respondent,  v.  Mary  A.  Darling,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Hirsch- 
berg,  P.  J.,  Woodward,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Howard  J.  M.  Cardeza  and  Others,  Composing  the  Copartnership  of  Cardeza, 
Gilliams  &  Company,  Appellants,  v.  William  E.  S.  Griswold,  as  Trustee  in  Bank- 
ruptcy of  John  Osbom's  Sons  &  Co.,  Respondent,  Impleaded  with  Othera.-r- 
Judgmcnt,  so  far  as  appealed  from,  affirmed,  with  costs.  No  opinion.  Hirsch- 
berg,  P.  J.,  Jenks,  Hooker,  Rich  and  Miller,  JJ.,  concurred. 

James  M.  Connelly,  Respondent  v.  I.  Henry  Harris,  Appellant. —  Judgment 
of  the  Municipal  Court  reversed  on  the  facts  and  new  trial  ordered,  costs  to 
abide  the  event.  No  opinion.  Jenks,  Hooker,  Gaynor  and  Rich,  J  J.,  concurred; 
Miller  J.,  dissented. 

Dirce  Corn  well,  by  Frank  W.  Cornwell,  Her  Guardian  ad  Litem,  Respondent, 
V.  The  East  Rockaway  Fire  Department,  Appellant. —  The  motion  to  set  aside 
the  nominal  verdict,  made  on  behalf  of  the  defendant,  was  an  inadvertence  and 
unauthorized.  The  order  is  reversed,  with  ten  dollars  costs  and  disbursements, 
and  the  motion  granted,  without  costs,  this  without  prejudice  to  the  right  of 
the  plaintiff  to  move  for  a  new  trial  upon  the  minutes,  if  so  advised.  Hirsch- 
berg,  P.  J.,  Woodward,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Esther  E.  Dalv,  Respondent,  v.  Frederick  W.  Kister,  Appellant. —  Judgment 
of  the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gay- 
nor, Rich  and  Miller,  JJ.,  concurred. 

Grcgorio  Di  Tjorenzo,  Respondent,  v.  Johanna  Di  Lorenzo.  Appellant. —  Order 
affirmed,  without  costs,  upon  the  opinion  of  Mr.  Justice  Wilmot  M.  Smith  at 
Special  Term.     Jenks.  Hooker.  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

John  B.  Driscoll,  Appellant,  v.  New  York  and  Queens  County  Railway  Com- 
pany, Respondent. —  Judgment  and  order  of  the  County  Court  of  Queens 
county  unanimously  affirmed,  with  costs.  No  opinion.  Present  — Jenks, 
Hooker,  Gaynor,  Rich  and  Miller,  J  J. 

Tliomas  Finucan,  Appellant,  v.  Thomas  T.  Ramsden  and  Others,  Respondents. 
—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gay- 
nor,  Rich  and  Miller,  JJ.,  concurred. 

First  National  Bank  of  the  City  of  Brooklyn,  Respondent,  v.  Helen  M,  Gridley, 
Appellaut,  Impleaded  with  Charles  M.  Coburn  and  Others.  —  Reargument 
ordered,  and  case  set  down  for  Tuesday,  March  13.  1906. 

Robert  GpTVune,  Jr.,  Appellant,  v.  Alton  wood  Park  Company  of  New  York, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.     Hirschberg,  P.  J.,  Woodward,  Jenks  and  Rich,  JJ.,  concurred. 

E.  Alexander  Hand,  Respondent,  v.  George  W.  Egbert,  Appellant. —  Judg- 
ment and  order  of  the  County  Court  of  Kings  county  affirmed,  with  costs.  No 
opinion.     Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  J  J.,  concurred. 

Emil  A.  Hodes,  Respondent,  v.  The  City  of  New  York,  Appellant. —  Judg- 
ment of  the  Municipal  Court  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Hirschberg,  P.  J.,  Woodward,  Jenks,  Hooker  and  Gaynor,  JJ. 

Elizabeth  Hobby,  Individually  and  as  Executrix,  etc.,  of  Benjamin  F.  Hobby, 
Deceased,  Respondent,  v.  Clinton  D.  Burdick,  Appellant.  Interlocutory  judg- 
ment affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gaynor,  Rich  and  Mil- 
ler, JJ.,  concurred. 

Isaac  M(  Munn  Holly,  Respondent,  v.  David  Grinberg  and  Adolph  Morris, 
Doing  Business  under  the  Name  and  Style  of  the  Manhattan  Storage  Company, 
Appellants. —  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opin- 
ion.    Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  JJ..  concurred. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  James  Stanley 
Conner,  Deceased.  Peter  T.  Longworth  and  Others,  Appellants;  William  H. 
Wray,  as  Executor,  etc.,  of  James  Stanley  Conner,  Deceased,  and  Susan  Leonard, 
Respondents. —  Decree  of  the  Surrogate's  Court  of  Kings  county  affirmed,  with 
costs.  No  opinion.  Hirschberg,  P.  J.,  Woodward,  Gaynor,  Rich  and  Miller, 
JJ.,  concurred. 

*  See  Neg.  Inst.  Law  (Laws  of  1897,  chap.  612),  %ieOet  «^.— [Rkp. 
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In  the  Matter  of  the  Application  of  Francis  Groppe,  for  Letters  of  Administra- 
tion with  the  Will  Annexed,  etc.,  of  John  Groppe,  Deceased,  Respondent. 
Anna  M.  Meyers,  Appellant.—  Decree  of  the  Surr  gate's  Court  of  Kings  county 
affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gaynor,  Rich  and  Miller, 
JJ.,  concurred. 

John  Lenorak,  an  Infant,  by  Gottfried  A.  Metz,  His  Guardian  nd  Litem, 
Respondent,  v.  Jane  E.  Duffy,  as  Executri.\,  etc..  of  Terence  J.  Duffy,  Deceased, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Jenks, 
Hooker  and  Rich,  JJ.,  concurred;  Miller,  J.,  dissented. 

James  McLoughlin,' Respondent,  v.  The  Board  of  Education  of  the  City  of 
New  York,  Appellant. — Judgment  of  the  Municipal  Court  affirmed,  with  costs. 
No  opinion.     Jenks,  Hooker,  Gaynor,  Rich  and  Miller,  J  J.,  concurred. 

John  A.  C.  Nichols,  Respondent,  v.  The  City  of  New  Rochelle,  Appellant.— 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Hirschberg,  P.  J., 
HooKer,  Rich  and  Miller,  JJ.,  concurred;  Jenks,  J.,  adhered  to  the  dissent 
expressed  by  him  in  105  Appellate  Division,  77. 

Rosa  North,  Appellant,  v.  Samuel  North,  Respondent. —  Judgment  affirmed, 
without  costs.  No  opinion.  Hirschberg,  P.  J.,  Woodward,  Rich  and  Miller,  JJ., 
concurred. 

David  Nowak,  Appellant,  v.  Mendel  Barkas,  Respondent. — Judgment  of  the 
Municipal  Court  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Rich  and 
Miller,  JJ.,  concurred. 

Abraham  Nussbaum,  Appellant,  v.  Brooklyn  Ferry  Company  of  New  York, 
Appellant. —  Order  of  the  County  Court  of  Kings  county  setting  aside  the  ver- 
dict and  granting  a  new  trial  affirmed,  without  costs.  No  opinion.  Jenks, 
Gaynor,  Rich  and  Miller,  JJ.,  concurred;  Hooker,  J.,  voted  to  restore  the 
verdict. 

Leo  Oppenheimer.  as  Trustee  in  Bankruptcy  of  the  Estate  of  John  McNamara, 
a  Bankrupt,  Appellant,  v.  John  McNamara  and  Michael  McNamara,  Respond- 
ents.—  Judgment  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Hirschberg.  P.  J.,  Woodward,  Jenks,  Rich  and  Miller,  JJ. 

Susan  A.  Phelps,  Respondent,  v.  John  W.  Phelps,  Appellant.  — Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Hirschberg.  P.  J  , 
Woodward  and  Miller,  JJ.,  concurred;  Jenks  and  liich,  J  J.,  voted  to  reduce  the 
allowance  for  alimony. 

Henry  Rothman,  Appellant,  v.  David  Granat  arid  the  Empire  State  Surety 
Company,  Respondents. —  Judgment  of  the  Municipal  Courtaffirmed,  with  costs. 
No  opinion.     Jenks,  Hooker,  Ga3'nor,  Rich  and  Miller,  JJ.,  concurred. 

Hiins  Triest,  Plaintiff,  v.  The  City  of  New  York,  Defendant.— Both  parties 
ask  for  a  reversal  of  the  Judgment.  Judgment  reversed,  without  costs.  No 
opinion.     Hirschberg,  P.  J.,  Jenks.  Hooker,  Rich  and  Miller,  JJ.,  concurred. 

Thomas  Van  Sunt,  Agent,  etc..  Respondent,  v.  Louis  Heymann,  Appellant. — 
Order  of  the  Municipal  ('ourt  afllrnied,  with  costs.  No  opinion.  Jenks,  Hooker, 
Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

Thomas  Van  Sant,  Agent,  etc.,  Respondent,  v.  Henry  M.  Whitbeck,  Appel- 
lant.—  Order  of  the  3lunicipal  Court  aliirmed,  with  costs.  No  opinioa.  Jenks, 
Hooker,  Gaynor,  Rich  and  Miller,  JJ.,  concurred. 

William  J.  Wilson,  Respondent,  v.  Charles  Weissel.  Appellant. —  Judgment 
of  the  Municipal  Court  affirmed,  with  costs.  No  opinion.  Jenks,  Hooker,  Gay- 
nor, Rich  and  Miller,  JJ.,  concurred. 

John  Zambetti  and  Frank  Zambetti,  Respondents,  v.  Charles  Moder,  Appel- 
lant.—  Judgment  of  the  Municipal  Court  affirmed,  with  costs.  No  opinion. 
Jenks,  Hooker,  Gaynor  and  Miller,  J  J.,  concurred;  Rich,  J.,  dissented. 
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Edwin  Blum,  on  Behalf  of  Himself  and  All  Other  Stockholders  of  the  Distill- 
ing Company  of  America,  Similarly  Situated.  Appellant,  v.  Harry  Payne  Whit- 
ney, as  Executor,  etc.,  of  William  C.  Whitney,  Deceased,  and  Others, 
Respondents. 

Appeal  by  the  plaintiff  from  an  interlocutory  judgment,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  18th  day  of  September, 
1905.  sustaining  demurrers  to  the  third  amended  complaint. 

Per  Curiam:  We  are  all  of  opinion  that  the  case  of  Hutehinaon  y.  Simpson 
(92  App.  Div.  382)  is  decisive  of  this  appeal;  but  were  it  not  for  the  controlling 
authority  thereof  Justices  Laughlin  and  Clarke  would  dissent  on  the  grounds 
stated  in  the  dissenting  opinion  therein.  It  follows  that  the  judgment  should  be 
affirmed,  with  separate  bills  of  costs  to  the  respondents  appearing  separately, 
with  leave  to  plaintiff  to  serve  an  amended  complaint  within  twenty  days  from 
the  service  of  the  order  to  be  entered  hereon,  on  payment  of  the  costs  in  this 
court  and  in  the  court  below.  Present  —  Patterson,  Ingraham,  Laughlin  and 
Clarke,  J  J.  Judgment  affirmed,  with  separate  bills  of  costs  to  respondents 
appearing  sepnrately,  with  leave  to  plaintiff  to  amend  on  payment  of  costs  in 
this  court  and  in  the  court  below.     Order  filed. 

Margaret  Kelly  and  Margaret  Kelly,  as  Administratrix,  etc.,  of  Duncan  Kelly, 
Deceased,  Appellants,  v.  Edward  Ashforth  and  Others.  Respondents. 

Undue  influence — action  to  set  aside  conveyance  of  mortgages  in  trust  because  of 
undue  influence — presumption  offi^ud. 

Appeal  from  a  judgment  entered  upon  the  decision  of  the  court  at  Special 
Term. -^Judgment  affirmed,  with  costs,  on  the  opinion  of  the  court  below. 
(Reported  in  47  Misc.  Rep.  498.)  Order  filed.  Present  —  O'Brien,  P.  J..  Ingra- 
ham (concurring  in  opinion),  Laughlin  and  Clarke,  JJ. 

Inorauam,  J.  (concurring) :  I  concur  in  the  affirmance  of  this  judgment  and 
generally  in  the  opinion  of  the  learned  trial  court.  The  plaintiffs,  as  representa- 
tives of  Vhe  decedent,  are  not  seeking  to  prevent  the  enforcement  of  an  executory 
contract.  They  are  seeking  to  set  aside  a  transfer  of  property  made  in  Novem- 
ber. 1896,  in  trust  for  the  benefit  of  the  plaintiff's  intestate  and  his  wife  during 
their  lives,  with  a  remainder  over  to  the  defendant  Ashforth,  on  the  ground  that 
this  arrangement  was  procured  by  undue  influence  exercised  by  Ashforth.  The 
complaint  alleged  that  the  transfer  of  the  property  and  the  trust  agreement  were 
procured  by  Ashforth  from  Kelly  *'hy  means  of  undue  influence,  fraud  and 
threats  against  the  said  Duncan  Kelly,"  and  **  that  the  statement  of  the  considera- 
tion for  the  execution  of  the  said  alleged  trust  agreement  *  *  ♦  was  a  trick 
or  device  for  the  purpose  of  giving  to  siiid  alleged  trust  agreement  an  appearance 
of  validity,  and  for  the  purpose  of  inducing  the  said  Duncan  Kelly  and  the 
defendant  The  Farmers'  Loan  &  Trust  Company  to  believe  that  said  alleged 
trust  agreement  was  founded  upon  a  valuable  consideration,"  but  in  fact  there 
was  no  consideration  therefor.  The  evidence  disclosed  that  this  property,  trans- 
ferred to  the  Farmers'  Loan  and  Trust  Company  in  trust,  consisting  of  two  mort- 
gages of  the  value  of  $25,000,  was  the  property  of  Duncan  Kelly,  who  had  a 
Cerfect  right  to  do  with  it  as  he  saw  flt.  He  could  have  spent  it,  given  it  away, 
equeathed  it  by  a  last  will  and  testament,  or  treated  it  as  any  one  has  the  power 
to  treat  his  own  property.  He  transferred  the  property  to  the  Farmers*  Loan 
and  Trust  Company  by  valid  transfers,  and  at  the  same  time  there  was  executed 
a  written  agreement  by  which  the  trust  company  agreed  to  hold  the  bonds  and 
mortgages  upon  certiiin  trusts  specified.  There  was  no  evidence  that  Kelly  was 
not  perfectly  sane  and  in  the  full  possession  of  all  his  faculties  at  the  time  he 
made  this  agreement;  that  he  did  not  know  what  he  was  about,  or  did  not  intend 
to  do  just  what  he  did,  and  for  almost  nine  years  after  the  trust  was  created  he 
acquiesced  in  it,  received  the  income  from  the  trust  property  under  the  trust 
agreement,  and  never  expressed  any  dissatisfaction  with  the  arrangement.  There 
was  no  evidence  that  this  arrangement  was  suggested  by  the  defendant  Ash- 
forth; that  it  was  through  his  influence  that  Kelly  transferred  the  property  and 
executed  the  trust  agreement,  or  that  he  had  anything  to  do  with  the  transaction, 
except  that  he  was  present  at  the  time  that  the  trust  agreement  was  executed  and 
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joined  io  its  execution.  There  certainly  was  nothing  in  the  situation,  in  the  rela- 
tions between  Ashforth  and  Kelly,  the  acts  of  Ash  forth  in  relation  to  the  transac- 
tion, so  fnr  as  they  appeared  on  the  trial,  or  from  the  provisions  of  the  Instru- 
ment itself,  which  raised  a  presumption  of  fraud;  and  there  beiug  no  presumption 
of  frail  \,  the  burden  was  upon  the  plaintiffs  to  show  that  fraud  or  undue  influence 
existed.  The  case  being  entirely  bare  of  any  such  evidence,  the  plaintiflP  failed  to 
establish  any  cause  of  action. 

Melissa  Walton  Compton,  Appellant,  v.  Charles  Kenith  Compton,  Respondent. 

CoiUempt  proceedings — failure  to  pay  alimony  —  waiver  of  right  to  the  ainoxmt 

granted  in  judgment. 

Appeal  from  an  order  made  at  Special  Term  denying  a  motion  for  an  order 
adjudging  defendant  in  contempt  for  non  payment  of  aTim9ny. 

Clarke,  J.:  On  February  6,  1903,  a  final  judgment  was  entered  herein  grant- 
ing to  the  plaintiff  an  absolute  divorce  from  the  defendant.  In  said  judgment  it 
was  also  provided  that  the  plaintiff  should  have  the  care,  custody  and  controldur- 
i-'g  LI:  minority  of  the  child  of  said  parties,  and  that  said  defendant  during  the 
natural  life  of  the  plaintiff  an'l  during  the  minority,  in  case  of  her  death,  of  the 
child,  ''./uld  contribute  to  the  plaintiff  the  sum  of  twenty  dollars  per  week  for 
her  -apport  and  the  support,  maintenance,  care  and  education  of  said  child,  the 
first  payment  to  be  made  January  24,  1903,  and  each  week  thereafter.  It  appears 
that  at  *lie  time  of  Uie  making  of  the  motion  herein  the  defendant  was  in  default 
in  the  payments  provided  for  in  said  judgment  in  the  sum  of  $2,840,  and  that  the 
,  total  paid  under  said  judgment  was  $100.  It  further  appears  that  the  child  is 
now  fifteen  years  of  age  and  is  living  with,  \nd  is  supported  by,  the  plaintiff. 
Both  parties  have  married  again  since  the  divorce.  The  Special  Term  denied  the 
motion  to  adjudge  the  defendant  in  contempt.  The  judgment  stands  unre- 
versed, unappoaled  from  and  not  modified.  The  default  in  payment  is  not 
denied.  The  plaintiff  was  entitled  to  proceed  as  for  a  contempt,  and  the  order 
asked  for  should  have  been  granted.  The  plaintiff,  in  her  moving  papers  and  in 
the  brief  submitted  in  her  behalf,  states  that  inasmuch  as  she  has  married  again 
she  does  not  desire  any  further  personal  support  from  the  defendant,  but  that  as  the 
next  friend  of  her  and  his  minor  child,  she  asks  that  the  defendant  be  required 
to  pay  ten  dollars  a  week  for  his  education  and  support,  and  asks  that  if  this 
court  on  this  application  has  the  power  to  modify  the  judgment  accordingly,  it 
do  so.  A  party  may  voluntarily  waive  his  rights,  and  this  offer  may  be  embodied 
in  an  appropriate  order,  said  reduction  to  date  from  the  issuance  of  the  order  to 
show  cause  herein.  The  order  appealed  from  should  be  reversed,  with  ten  dol- 
lars costs  and  disbursements,  and  the  application  to  adjudge  the  defendant  in 
contempt  granted,  with  ten  dollars  costs.  O'Brien,  P.  J.,  Patterson,  Ingraham 
and  Laughlin,  JJ.,  copcurreil.  Order  reversed,  with  ten  dollars  costs  and  dis- 
bursf  ments,  and  motion  granted,  with  ten  dblliirs  costs. 

Lillio  Beardsworth,  Individually  and  as  Administratrix,  etc.,  of  Alfred  J. 
Whitehead,  Deceased,  Appellant,"  v.  John  L.  VVhiteheatl,  Individually  and  as 
Surviving  Partner  of  the  Firm  of  Whitehead  Brothers,  and  Others,  Defendants, 
Impleaded  with  Ida  Harnden,  Respondent. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.     No  opinion. 

Thomas  Kirkwood,  Respondent,  v.  Harry  M.  Smith,  Individually  and  as  Sur- 
viving Partner  of  C.  S.  Locke  &  Smith,  and  Rodman  J.  Pearson,  Appellants, 
Impleaded  with  Another. —  Judgment  affirmed,  with  costs.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Thomas  A.  Burke,  Relator,  v. 
J.>lm  N.  Partridge,  as  Police  Commissioner  of  the  City  of  New  York,  Respand- 
ent. —  Writ  dismissed  and  proceedings  affirmed,  with  costs.  No  opinion. 
(McLaughlin,  J.,  dissenting.) 

William  H.  Wade,  as  Admini£';rator  with  the  Will  Annexed,  etc.,  of  Frances 
M.  Way,  Deceased,  Appellant,  v.  Mutual  Reserve  Life  Insurance  Company, 
Respondent.—  Judgment  affirmed,  with  costs.     No  opinion. 

ITie  Mercantile  National  Bank  of  the  City  of  New  York,  Respondent,  v. 
Henry  B.  Sire.  Appellant.— Judgment  affirmed,  with  costs.     No  opinion. 

Jacob  Kissinffer,  Respondent,  v.  William  Livingstone,  Defendant,  Impleaded 
with  S..  Harris  Pomeroy,  Appellant. —  Judgment  and  order  affirmed,  with  costs. 
No  on' 
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McVickar  Chiillrtrd  Realty  Company,  Appellant,  v.  David  J.  GJarth,  Respond- 
ent.—  Order  affirmed,  with  costs,  on  the  opinion  of  the  court  below. 

Emily  S.  Uaubner,  Respondent,  v.  Metropolitan  Street  Railway  Company. 
Appellant. — Judgment  and  order  affirmed,  with  costs.  No  opinion.  (Ingrahain 
and  Clarke,  JJ.,  dissenting.) 

Annie  Gallagher,  as  Administratnx,.  etc.,  of  Cormack  Gallagher,  Deceased. 
Respondent,  y.  Edgar  B.  Newman,  Appellant. —  Order  affirmed,  with  costs. 
No  opinion. 

Alter  Eushes,  Appellant,  v.  Isidore  Ginsberg.  Respondent. —  Judgment 
affirmed,  with  costs.     No  opinion. 

In  the  Matter  of  John  Smith,  Deceased. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.     No  opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Herman  J.  I^vy.  Appellant,  v. 
Edmond  J.  Butler,  as  Tenement  House  Commissioner  of  the  City  of  New  York, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion. 

The  People  of  the  State  of  New  York  ex  rel.  Uvalde  Asphalt  Paving  Company, 
Appellant,  v.  Edward  M.  Grout,  as  Comptroller,  and  William  McKinney,  as 
Auditor  of  Accounts,  of  the  City  of  New  York,  Respondents. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.     No  opinion. 

Amalia  Friedmann,  Respondent,  v.  Ramon  Hotel  Companjr  and  Judith  Whit- 
tier,  Appellants,  Impleaded  with  Others. —  Order  affirmed,  with  ten  dollars  costs 
and  disbuisements.     No  opinion. 

Eastman  Kodak  Company,  Appellant,  v.  Julius  L.  Lewis,  Respondent. — 
Order  afUrnied,  with  Um  dollars  costs  and  disbursements.     No  opinion. 

Helene  Fitter  and  Jolui  Jiaue,   Respondents,  v.  Edward  Moroney  and  Emma  • 
Hiller,  Appellants,  Impleaded  with  William  C.  Rosenberg. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.     No  opinion. 

Shepard  N.  Edmonds,  Appellant,  v.  Attucks  Music  Publishing  Company, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinioh. 

Martin  M.  Goodman,  Respondent,  v.  Montgomery  Maze,  Appellant. — Order 
affirmed,  with  ten  dollars  costs  and  disbursements.     No  opinion. 

David  Heyman,  Appellant,  v.  Leo  Schlesinger,  Respondent. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.     No  opinion. 

Jane  Oakes  and  William  A.  Oakes,  as  Executors,  etc.,  of  William  Hutchinson, 
Decetised,  Respondents,  v.  Arthur  L.  Meyer  and  Jessie  Meyer,  Appellants. — 
Order  affirmed,  with  ton  dollars  costs  and  disbursements.     No'opinion. 

Louis  Arkin  v.  Interborough  Rapid  Transit  Company. —  Motion  denied,  with 
ten  dollars  costs. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Richard  M.  Menzel, 
Appellant. —  Motion  to  dismiss  appeal  granted. 

The  People  of  the  State  of  New  York,  Respondent,  v.  David  J.  Dibol  and 
Others,  Appellants. —  Motion  to  dismi.ss  appeal  denied,  with  leave  to  respondent 
to  renew  motion  unless  the  case  be  placed  on  the  calendar  and  the  briefs  filed  for 
the  March  term  of  this  court. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Harry  Weisberg,  Appel- 
lant, Impleaded. —  Motion  to  dismiss  appeal  denied,  with  leave  to  respondent  to 
renew  motion  unless  the  case  be  placed  on  the  calendar  and  the  briefs  filed  for 
the  March  term  of  this  court. 

The  Pcjople  of  the  State  of  New  York,  Respondent,  v.  George  Kopp,  Appel- 
lant.— Motion  to  dismiss  ai)peal  denied,  with  leave  to  respondent  to  renew  raotioa 
unless  the  case  be  placed  on  the  calendar  and  the  briefs  filed  for  the  April  term 
of  this  court. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Gaetano  Gianveochio 
Appellant. —  Motion  denied. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Harrison  G.  Lamsoa, 
Appellanfc. —  Motion  to  dismiss  appeal  granted. 

In  the  Matter  of  the  Account  of  Lydia  M.  Cowles,  as  Administratrix  with  the 
Will  Annexed,  etc.,  of  William  11.  Morton,  Deceased. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs. 

Mary  Smith  and  Others,  Respondents,  v.  Michael  Ryan  and  Others,  Appel- 
lants.—  Motion  denied,  with  ten  dollars  costs. 
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Edwin  M.  Jackson  and  Otliers,  Respondents,  v.  Susan  J.  Ingalls,  Impleaded, 
Appellant. —  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs. 

Ilenrjr  S.  Cavanaugh,  Appellant,  v.  Oakleigh  Tliorne,  Kespondent. — Motion 
to  dismiss  appeal  granted,  with  ten  dollars  costs. 

The  Sloss  Iron  and  Steel  Company,  Appellant,  v.  Jackson  Architectural  Iron 
Works,  Kespondent. —  Motion  to  dismiss  appeal  granted,  with  ten  dollars  costs. 

Ida  Tynberg,  Respondent,  v.  The  New  York  and  Harlem  l^ilroad  Comi)any 
and  Others,  Appellants. —  Motion  denied,  with  ten  dollai's  costs. 

Mt.  M()rris  Rank,  Respondent,  v.  Thp  New  York  and  Harlem  Railroad  Com- 
pany and  Others,  Appellants. — Motion  denied,  with  ten  dollars  costs. 

Abraham  Sarasohn,  A])pellant,  v.  Rebecca  Kamaiky  and  Others,  Respondents. 
Leon  Kamaiky  and  Others,  Respondents,  v.  Bertha  Sanisohn,  as  Administra- 
trix, etc..  and  Others,  Appellants.  —  Motion  denied,  with  ten  dollars  costs. 

Marcella  Sallie,  as  Administratrix,  Appellant,  v.  New  York  City  liailway 
Company,  Respondent. —  Motion  denied,  with  ten  dollars  costs. 

Annie  Kragel,  as  Administratrix,  Appellant,  v.  Samuel  Green  and  Others. 
Respondents. —  Motion  denied,  with  ten  aollars  costs. 

Harriet  R.  Robeson,  Respondent,  v.  George  Herzog,  Appellant. —  >Iotion 
denied,  with  ten  dollars  costs. 

George  J.  Jetter  and  Others,  Respondents,  v.  John  Scollan,  Appellant. — 
Motion  granted  upon  plaintiffs  stipulating  that  upon  affirmance  judgment  abso- 
lute should  be  rendered  as^inst  them. 

John  H.  Conleu,  Appellant,  v.  Rosanna  Riser  and  Others,  Defendants.  Edward 
B.  Corey.  Purchaser,  Respondent* — Motion  denied,  with  ten  dollars  costs  tc 
Conlen  and  to  Corey,  appearing  in  opposition. 

Angel  us  M.  Sartorelli.  Respondent,  v.  Mary  V.  Ezagui.  etc.,  Appellant. — 
Motion  to  dismiss  appeal  denied,  with  ten  dollars  costs.  See  memorandum  per 
curiam.     Order  filed. 

Abraham  A.  Heller  and  Others,  Respondents,  v.  William  Methner  and  Others, 
Appellants. —  Motion  denied,  with  ten  dollars  costs,  without  prejudice  to  a 
renewal  of  the  motion  in  this  court  in  the  event  that  the  default  be  opened  at  the 
Special  Term.     See  memorandum  per  curiam.     Order  tiled. 

Marv  Lowry,  as  Administratrix,  etc.,  Respondent,  v.  Interurban  Street  Rail- 
way dompany,  Appellant.—  Motion  denied  upon  payment  of  ten  dollars  costs, 
with  leave  to  defendant  to  apply  to  the  court  below  to  open  default.  Order 
filed. 

Ratje  Bunke,  Respondent,  v.  New  York  Telephone  Company,  Appellant. — 
Motion  granted.    Order  filed. 

Samuel  V.  Abel,  Respondent,  v.  Henry  Bischoff,  Jr.,  and  Others,  Appellants. 

—  Motion  granted.    Order  filed. 

Alishkind  Fein  berg  Realty  Company,  Plaintiff,  v.  Louis  Sidorsky,  Defendant. 

—  Motion  denied,  with  leave  to  applicant  as  stated  in  memorandum  per  curiam. 
Order  filed. 

The  People  of  the  State  of  New  York  ex  rel.  Robert  F.  O'Connell,  Rebtor,  v. 
Nicholas  J.  Hayes,  as  Fire  Commissioner  of  the  City  of  New  York,  Respond- 
ent.—  Writ  dismissed  and  proceedings  afllrmed,  with  fifty  dollurs  costs  and  dis- 
bursements.    No  opinion.     Order  filed. 

The  People  of  the  State  of  New  York  ex  rel.  William  A.  Stoutenburgh,  Rela- 
tor, V.  Nicholas  J.  Hayes,  as  Fire  Commissioner  of  the  City  of  New  York, 
Respondent. —  Writ  (lismis.sed  and  proceedings  affirmed,  'with  fifty  dollars  costs 
and  disbursements.     No  opinion.     Order  filed. 

George  H.  Lawrence  and  John  Knewitz,  as  Executors,  etc.,  of  Elizabeth  H. 
Bias,  Deceased,  Appellants,  v.  Arthur  W.  Sias,  Individually  and  as  Executor, 
etc.,  of  Elizabeth  H.  Sias,  Deceased,  Respondent.— Judgment  affirmed,  with 
costs.    No  opinion.     Order  filed. 

Mary  E.  Gedney,  Respondent,  v.  Arthur  W.  Sias  and  Others,  as  Executors, 
etc..  of  Elizabeth  H.  Sias,  Deceased,  Appellants. —  Judgment  and  order  affirmed, 
with  costs.     No  opinion.     Order  filed.     (Ingraham,  J.,  dissenting.) 

SalvinoBelotti,  as  Administrator,  etc.,  of  Maria  G.  Belotti,  Deceased,  Respond- 
ent, V.  Metropolitan  Street  Railway  Company,  Appellant.— Judgment  and  order 
affirmed,  with  costs.     No  opinion.     Order  filed. 

Emilie  Eohm,  as  Administratrix,  etc.,  of  Adolph  Kohm,  Deceased,  Appellant, 
▼.  Interborongh  Rapid  TVansit  Company,  Respondent.— Judtfrnent  afflnnfid, 
with  costs.    »o  opinioQ.    (Laughlin,  J.,  dissenting.)    Order  flldcu 
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Rachel  Green,  as  Administratrix,  etc.,  of  Charles  Green,  Deccjuscd,  Appellant, 
V.  Urban  Contracting  and  Heating  Company  and  August  Oppenheimer,  Kespond- 
ents.  —  Judgment  attirmed,  with  costs.  So  opinion.  (O'Brien,  P.  J.,  ana  Pat- 
terson, J.,  dissenting.)    Order  filed. 

Denis  McGuinness,  Appellant,  v.  Allison  Realty  Company  and  Others,  Defend- 
ants, Impleaded  with  the  City  of  New  York  and  Isaac  A.  Hopper,  Respondents. 

—  Judgment  affirmed,  with  costs,  with  leave  to  plaintiff  to  amend  on  payment  of 
costs  in  this  court  and  in  the  court  below.     No  opinion.     Order  filed. 

Mary  A.  Gray,  as  Administratrix,  etc.,  of  Bernard  Gray,  Deceased,  Appellant, 
V.  Siegel  Cooper  Company,  Respondent. —  Judgment  affirmed,  with  costs.  No 
opinion.     (Laughlin,  J.,  dissenting  on  his  former  opinion.*)    Order  filed. 

The  Strobridge  Lithographing  Company,  Respondent,  v.  Robert  E.  Johnston, 
Appellant,  Impleaded  with  John  S.  Duss. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.     No  opinion.     Order  filed. 

In  the  Matter  of  the  Estate  of  Bridget  Dooley,  Deceased.  Annie  Dooley,  as 
Administratrix,  etc.,  of  Bridget  Dooley,  Deceased,  Appellant;  Joseph  F.  Barker, 
Respondent. —  Decree  aflSrmed,  with  costs.    No  opinion.     Order  filed. 

The  People  of  the  State  of  New  York  ex  rel.  John  Dwyer,  Appellant,  v. 
Francis  V.  Greene,  as  Police  Commissioner  of  the  City  of  New  York,  Respondent. 

—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  (Pat- 
terson and  Laughlin,  JJ.,  dissenting.)    Order  filed. 

Leo  Schlesinger,  as  Receiver  of  the  Federal  Bank  of  New  York,  Respondent, 
V.  Simon  Scheuer  and  Others,  Copartners  Composing  S.  Scheuer  &  Sons,  Appel- 
lants, Impleaded  with  Others. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements.    No  opinion.     Order  filed. 

National  Bank  of  Commerce  in  New  York,  Respondent,  v.  Leo  Schlesinger,  as 
Receiver  of  the  Federal  Bank  of  New  York,  Appellant,  Impleaded  with  Fred- 
erick D.  Kilburn,  Individually  and  as  Superintendent  of  Banks  of  the  State  of 
New  York. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.     Order  filed. 

The  People  of  the  State  of  New  York  ex  rel.  George  G.  Brown,  Jr.,  Appel- 
lant, V.  William  F.  Baker  and  Others,  Respondents. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.     No  opinion.     Order  filed. 

Mary  Smith  and  Others,  Respondents,  v.  Michael  Ryan  and  Thomas  Leiane,  as 
Surviving  Executors  of  and  Trustees  under  the  I^ist  Will  and  Testament  of 
ilary  M.  Flynn,  and  Others,  Appellants.  —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.     No  opinion.     Order  filed. 

B.  Frank  Sadler,  Appellant,  v.  Julius  Bohm  and  Rudolph  Bohm,  Respondents. 

—  Order  modified  by  requiring  as  a  condition  of  opening  default,  in  aadition  to 
motion  costs  allowed,  the  payment  of  thirty  dollars  trial  fee,  ten  dollars  term 
fee.  and  the  disbursements  of  plaintiff  on  the  inquest,  without  costs  of  appeal. 
No  opinion.     Order  filed. 

Sadie  V.  Brady,  Respondent  v.  Daniel  M.  Brady,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.     No  opinion.     Order  fil^d. 


Second  Department,  February,  1906. 

In  the  Matter  of  the  Application  of  Charles  C.  Snyder  for  Admission  to  the 
Bar. —  Application  granted.  Present — Woodward,  Jenks,  Hooker,  Gay  nor  and 
Rich,  JJ. 

»  See  78  App.  Div.  118,  123.—  [Rep. 
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Procecdfn00  bad  In  tbe  Bppellate  2)fpi0ion,  youttb  judicial  S)epatt« 

mcnt,  at  an  a^ioumcd  term  on  ZTbutsdais,  tbe  12tb  t>n^  ot 

^\xl^,  1906,  IJioucblnd  tbe  'Recent  2)eatb 

of 

Ztbc  Donorablc  (Bcoroc  »arftcr, 

at  one  time 

Pte0fbfn0  9u0tlce  of  tbe  General  XTetm,  yfftb  S)epattment,  of  tbe 
Supreme  Court. 


A  memorial  to  the  late  Justice  George  Barker,  formerly  Presiding  Justice  of 
the  General  Term,  was  presented  to  the  Appellate  Division  by  a  committee  com- 
posed of  Hon.  Jerome  B.  Fisher,  Hon.  Frank  W.  Stevens  and  Frank  H.  Mott, 
appointed  by  the  Chautauqua  County  Bar  Association,  as  follows: 

•*  The  conmiittee  appointed  by  the  Chautauqua  County  Bar  to  prepare  and  to 
present  to  the  Appellate  Division  of  the  Supreme  Court  a  suitable  memorial  to 
the  late  George  Bajiker  respectfully  submits  the  following: 

"George  Barker  was  a  member  of  the  Constitutional  Convention  of  1867, 
and  was  District  Attorney  of  Chautauqua  County  and  a  Justice  of  the  Supreme 
Court  of  New  York  State.  He  displayed  in  the  drama  of  life  the  most  splendid 
attributes  of  man,  lawyer  and  jurist." 

"  Ab  a  man  he  was  possessed  of  a  gracious  personality,  lofty  character  and 
unbending  integrity.  No  breath  of  scandal  touched  him.  Tlie  rectitude  of  his 
motives  was  never  questioned,  his  example  was  of  the  finest.  He  rightly 
possessed  the  confidence,  not  only  of  his  community,  but  of  the  State,  and  was 
in  all  relations  a  beautiful  example  of  the  man  who  lived  a  long  life,  inspired 
by  high  ideals  and  worthy  purposes. 

**  As  a  lawyer  he  was  diligent,  laborious  and  faithful  to  the  trust  confided  to 
him.  His  career  at  the  bar  was  not  long  owing  to  his  elevation  at  a  compara- 
tively early  age  to  the  bench,  and  was  confined  to  the  litigation  common  to  a 
rural  community  fifty  years  ago.  In  it  he  proved  himself  a  strong  man  and  a 
just  counselor. 

•*  As  a  judge  he  was  leamed„able  and  diligent,  giving  to  every  case  before  him 
oonscientious  attention.  He  w»s  especially  kind  to  the  younger  members  of  the 
bar  and  thereby  won  for  himself  a  place  in  the  affection  of  all.  His  ideal  was  to 
do  his  full  duty  in  every  relation  of  life  and  to  that  end  he  strove  unceasingly. 
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'*In  his  later  years  he  bore  severe  affliction  with  uncomplaining  sweetnefiB 
of  spirit. 

**  For  him  we  have  only  words  of  praise  and  affection.  In  his  life  an  example 
of  whatever  was  noble  and  upright  he  has  now  passed  to  his  final  rest  at  a  ripe 
age  leaving  behind  him  a  memory  which  we  shall  cherish  as  an  inspiration." 

Justice  Spring,  on  behalf  of  the  court,  made  the  following  reply: 

"  Judge  Barker  was  a  leading  lawyer  of  Chautauqua  county  before  his  acces- 
sion to  the  bench.  He  had  been  district  attorney  of  that  county  and  a  member 
of  the  Constitutional  Convention  of  1867.  In  that  body  of  eminent  men  the  abili 
ties  of  Judge  Barker  were  recognized  and  he  was  one  of  its  influential  members. 
He  served  as  Justice  of  the  Supreme  Court  for  twenty -eight  years  and  both  at 
Circuit  and  General  Term  fulfilled  the  duties  devolving  upon  him  with  conspicu- 
ous ability  and  fidelity.  His  courtesy,  affability  and  charming  personality  are 
fittingly  set  forth  in  the  memorial  presented  on  behalf  of  the  bar  of  his  county. 
He  was  an  industrious,  painstaking  jurist,  with  a  high  conception  of  his  judicial 
duties.  He  looked  primarily  for  the  right  in  every  case  and  bent  every  energy 
to  reach  a  correct  result.  As  Presiding  Justice  of  the  General  Term  he  was 
courteous,  dignified  and  attentive  to  every  detail. 

*'  As  is  stated  in  the  memorial  presented,  he  was  always  cordial  to  the  younger 
members  of  the  bar,  was  willing  to  overlook  technical  errors  in  their  papers  and 
by  valuable  suggestions  aid  in  their  correction,  but  quick  to  condemn  trickery  or 
any  deflection  from  the  strictest  rectitude.  He  was  of  lovable,  kindly  disposition 
and  yet  a  man  of  intense  convictions  and  earnestness.  Judge  Barker  was  a 
country  lawyer,  but  free  from  provincialism,  of  broad  liberal  tendencies,  keeping 
pace  with  the  events  of  the  day  and  an  acute  student  of  public  affairs.  He 
detested  sham  and  pretense;  was  circumspect  in  his  conduct  and  devoted  to  the 
legal  profession. 

''  The  memorial  presented  will  be  spread  upon  the  minutes  of  the  court  and  a 
copy  transmitted  to  the  official  reporter  for  publication  in  the  reports." 
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ptocee^ing0  bad  in  tbe  BiH>ellate  Divfeion,  f  ourtb  Judicial  S)epatti« 

ment,  at  tbe  Close  of  Court,  on  trbut0dai2»  tbe  I7tb  bais  of 

Aais,  1906,  ti;oucbin0  tbe  'Recent  Deatb 

of 

Zlic  Honorable  Wcnri?  U.  Cbilba, 

Justice  of  tbe  Supreme  Court  of  tbe  Bigbtb  District. 


By  Mr.  J.  P.  Vamum,  president  of  the  Rochester  Bar  Association:  *'  If  the 
Court  please: 

"  I  rise  to  announce  formally  to  this  court  the  death  of  Honorable  Hjcnrt  A. 
Childs,  a  Justice  of  the  Supreme  Court  for  the  Eighth  Judicial  District  in  tibifs 
department,  who  died  suddenly  at  his  home  in  Medina  on  the  morning  of 
yesterday. 

"Mr.  Justice  Childs  had  occupied  a  seat  upon  the  bench  of  the  Supreme 
Court  for  a  period  of  more  than  twenty -two  years,  during  which  he  has  added 
lustre  to  the  bench  and  has  adorned  tbe  administration  of  justice  by  qualities  of 
intellect  and  heart  that  have  commanded  the  respect  and  admiration  of  his 
brethren  of  the  bench,  of  the  members  of  the  bar  of  this  department,  and  of  the 
public  which  he  served. 

**  By  his  conduct  in  the  discharge  of  all  his  judicial  duties  he  gained  and  has 
held,  without  interruption,  the  esteem  and  the  affection  of  all  who  were  brought 
into  official  or  personal  relations  with  him. '  He  was  eminent  as  a  judge;  as  a 
man  he  was  admired  and  loved. 

"  It  seems  fitting  that  upon  his  death  such  action  should  be  taken  by  the  bar 
of  this  department  and  by  this  court  as  shall  evidence  and  record  the  estimation 
in  which  he  is  held  by  them  and  pay  to  him  that  tribute  of  honor  and  respect  he 
so  well  deserves,  for  duty  ably,  faithfully  and  conscientiously  done.  I,  there- 
fore, move  that  this  court  cause  to  be  placed  upon  its  records  such  memorial  of 
the  late  Mr.  Justice  Childs  as  it  shall  be  pleased  to  direct,  and  take  such  other 
action  as  it  shall  deem  appropriate." 

Mr.  Joseph  W.  Taylor,  of  the  Rochester  bar,  seconded  the  motion  of  Mr. 
Vamum  in  the  following  language: 

"  In  seconding  Mr.  Varnum's  motion,  I  wish  to  add  a  few  words  upon  the 
death  that  has  made  occasion  for  it. 
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"  Death,  the  most  inevitable  fact  of  human  experience,  attracts  bat  little  atten- 
tion, causes  but  little  comment,  save  when  it  comes  to  those  who  occupy  some 
conspicuous  place  in  some  large  Held  of  human  ac^vlty.  In  sudi  instances  it 
is  fitting  that  tribute  be  paid  to,  and  that  record  be  made  of  the  estimation  in 
which  those  distinguished  dead  were  held  by  their  associates  and  contemporaries. 

"This  surely  was  such  an  instance.  Judge  Ghilds  was  an  able,  fearless, 
upright  judge.  Above  and  beyond  that,  he  was  a  courageous,  resolute,  manly 
man.  He  performed  admirably  the  duties  of  his  exalted  office.  No  taint  or 
blemish  ever  marred  his  official  fame.  He  performed  equally  well  the  multifa- 
rious but  less  conspicuous  duties  of  life.  He,  doubtless,  had  his  infirmities;  who 
has  not?  They,  however,  as  is  right,  will  soon  be  forgotten;  but  by  his  virtues, 
his  high  character,  his  lofty  ideals,  he  has  erected  for  himself  an  enduring  monu- 
ment and  set  a  standard  beyond  the  reach  of  all  save  those  molded  in  the  same 
manly  form.  For  the  thoughts,  the  words,  the  deeds  of  such  men  as  he  there  is 
no  death.  The  sphere  of  their  influence  goes  on,  widening  forever.  They  btid« 
they  blossom,  they  bear  fruit  from  age  to  age." 

Whereupon,  Presiding  Justice  McLennan,  in  behalf  of  the  court,  said: 

''  Each  member  of  this  court  was  greatly  shocked  to  learn  of  the  death  of  Jus- 
tice Ghilds,  of  which  formal  announcement  has  Just  been  made. 

"  We  think  the  suggestion  eminently  proper  and  fitting  that  a  minute  should 
be  entered  upon  the  records  of  this  court  expressive  of  the  high  regard  in  which 
the  deceased  was  held  by  his  associates  and  by  the  bar  of  this  Judicial  department.  ' 

"  Justice  HsNBT  A.  Ghilds  died  at  his  home  in  Medina  on  the  morning 
of  May  16,  1906,  in  his  seventieth  year.  He  had  served  as  a  justice  of  the 
Supreme  Gourt  for  nearly  a  quarter  of  a  century,  and  as  such  he  was  best 
known.  In  the  discharge  of  the  duties  of  that  office  he  has  reared  a  monu- 
ment unto  himself  enduring  as  time,  and  which  proclaims  his  greatness  more 
forcefully  than  can  any  words.  He  indeed  was  a  great  lawyer,  a  great  judge,  a 
great  man  —  independent,  fearless,  honest,  genial,  helpful,  lovable.  Appropri- 
ate indeed  that  the  bar  of  this  judicial  department  should  pay  a  tribute  of 
respect  to  the  memory  of  such  a  man. 

"Each  member  of  this  court  mourns  the  death  of  a  dear  and  greatly  beloved 
friend. 

"This  minute  will  be  entered  upon  the  records  of  this  court,  together  with 
the  remarks  of  Mr.  Varnum  and  Mr.  Taylor,  and  as  a  further  tribute  of  respect 
to  the  memory  of  our  deceased  brother,  this  court  wiU  be  adjourned,  until 
Monday  next." 
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ABANDONMENT. 

Of  husband  or  wife. 

See  Husband  and  Wife. 

ACCIDENT. 

Insurance  against. 

See  Insurance. 

Resulting  from  negligence. 
See  Neoligbnce. 

ACCOUNTING. 

Corporate  bonds  —  when  president  of  corporation  has  sufficiently  accounted  for 
bonds  received  for  sale  — delivery  of  bonds  to  other  officer  for  sale. 
Otoego  0(is  Light  Co.  v.  Boyer^  140. 

By  executors  and  administrators. 

See  Executor  and  Administrator. 

Between  partners.  • 

See  Partnership. 

By  trustee. 

See  Trust. 

ADMINISTBATOB. 

See  Executor  and  Administrator. 

ADOPTION. 

See  Parent  and  Child. 

AFFIDAVIT. 

See  Deposition. 

AFFINITY. 

See  Pedigree. 

AUMONT. 

See  Husband  and  Wife. 

APPEAL. 

Mechanic's  lien  on  public  improvement  —  undertaking  to  discharge  lien  may 
be  signed  by  assignee  of  contractor — Lien  Law  construed  —  when  leave  to  sub- 
rait  new  undertaking  does  not  bar  appeal  from  decision  holding  former  bond  to 
be  insufficient. 

Matter  of  Hudson  Water  Works,  860. 

Municipal  corporations  —  condemnation  proceedings  for  street  opening  in  city 
of  New  York  —  no  appeal  from  order  of  Special  Term  sending  back  report  to 
commissioners  for  correction. 

Matter  of  Commissioner  of  Public  Works,  285. 

Municipal  Court  of  New  York — order  opening  default  not  reviewable  on 
appeal  from  judgment  which  has  been  vacated. 

Wendin  v.  Brooklyn  Heights  R.  R.  Co.,  890. 

APPOINTMENT. 

Power  of. 

See  Power. 

APPRAISEMENT. 

Of  value  of  stock. 
Bee  Tax. 
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ABBpEST. 

Action  for  eoods  obtained  by  false  representation  —  when  ri^ht  to  arrest  may 
be  establishea  by  affidavits,  though  verification  of  complaint  defective. 
Voarliees  Rubber  Manufacturing  Co,  v.  McEu)en,  641. 

ASSAULT  AND  BATTEBT. 

Evidence  of  what  plaintiff's  daughter,  not  present  at  assault,  said  to  one  joint 
defendant  not  admissible  —  hearsay. 
Tracey  v.  Beid,  896. 

ASSESSMENT. 

For  municipal  works. 

See  Municipal  Corporation. 

For  the  purpose  of  taxation. 
See  Tax., 

ASSIGNMENT. 

Sale  —  conversion  —  secured  debt  sold  as  worthless  by  assignee  for  benefit  of 
creditors  —  mutual  mistake  of  fact — error  in  excluding  evidence  that  purchaser 
did  not  know  debt  was  secured  —  when  sale  should  be  rescinded  because  minds 
of  parties  have  not  met  —  counterclaim  asking  rescission  requires  reply. 
Flynn  v.  Smith,  870. 

Injunction  pendente  lite  —  when  assignee  of  lease  entitled  to  injunction  to 
restrain  landlord  from  interfering  with  his  possession — complaint  insufficient 
which  fails  to  allege  facts  showing  remedy  at  law  is  inadequate  —  affldarits 
insufficient. 

Goldman  v.  Com,  674. 

Deed  —  action  to  set  aside  conveyance  and  assignment  made  by  devisee  — 
fraudulent  representations  by  grantee  —  evidence  sufficient  to  establisdi  legiti- 
macy and  title  of  grantor. 

Cramtey  v.  Sterling,  568. 

To  be  void  if  note  given  as  consideration  therefor  is  not  paid  —  rights  of  second 
assignee  where  such  note  is  not  paid. 

Geneva  Mineral  Springs  Co.,  Limited,  v.  Steele,  706. 

Measure  of  damages  when  mortgagee  assigns  part  interest  in  bid  before  loas  by 
fire. 

Uhlf elder  v.  Palatine  Insurance  Co,,  Limited,  til. 

Parol  assignment  of  written  contract  —  when  assignee  can  recover  thereon  — 
erroneous  charge. 

St.  Regis  Paper  Co.  v.  Page  Lumber  Co.,  108. 

Of  mortgage. 

See  Mortgage. 

ASSOCIATION. 

Negligence  —  membership  cprporation  liable  for  personal  injuries  received 
through  negligence  of  its  servants  —  evidence  —  statement  of  member  of  such 
corporation  to  accident  insurance  company  that  he  was  being  carried  home  not 
conclusive. 

Beecroft  v.  Neu)  T&rk  Athletic  Club,  392. 

See  Corporation. 

For  insurance. 

See  Insurance. 

ASSUMPTION  OF  BISK 

See  Negligence. 

ATTORNEY  AND  CLIENT.  , 

1.  Contract  for  contingent  fee  sustained — evidence.  Clients  who  after  retaining 
an  attorney  have  discharged  him  and  substituted  other  attorneys,  and  there- 
after finding  that  his  services  are  necessary  by  reason  of  his  special  fitness  have 
re-employed  bim  under  written  contracts  giving  him  a  contingent  fee,  cannot 
thereafter  complain  that  he  drove  a  hard  bargain.  Deductions  From  the  amount 
due  are  not  proper  merely  because  the  case  was  tried  in  court  by  the  other  attor- 
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ATTORNEY  AND  CLIENT—  Contimud. 

noys  employed,  as  the  labor  of  the  preparation  of  a  case  may  be  greater  than  tbe 
trial  thereof.     Burke  v.  Baker,  422. 

2.  Diary  of  deceased  attorney  admissible  to  show  services  rendered.  When  such 
attorney  is  dead  it  is  not  error  to  admit  his  diaries  in  evidence  to  show  the  services 
rendered.    Id, 

8.  Proof  insufficient  to  shaw  retainer  by  wife  when  brought  in  as  party  defendant 
in  suit  against  husband.     Action  by  attorneys  for  professional  services. 

WTien  attorneys  have  been  employed  by  a  husband  to  defend  an  action,  and, 
on  the  wife  being  brought  in  as  a  party  defendant,  are  told  by  the  husband  in 
the  wife's  presence  *'  to  go  ahead  and  defend  her,"  to  which  statement  she  made 
no  reply,  proof  of  such  fact  is  iusufficieut  lo  show  a  retainer  by  the  wife, 
especially  when  the  services  rendered  to  the  wife  were  incidental  to  the  defense 
of  the  action  against  the  husband.     Altkrug  v.  Ilorowitz,  420. 

4.  Emdence  —  objection  to  narration  by  witness.  An  objection  to  a  narration 
by  a  witness  is  good;  for  counsel  have  a  right  to  have  testimony  brought  out 
by  question  and  answer  in  order  to  protect  the  client's  interest  by  objection 
rather  than  by  motion  to  strike  out.    Id, 

5.  Power  of  surrogate  to  order  reference  to  determine  artumnt  of  attorney's  com- 
pensation for  services  to  executors,  A  surrogate  has  power,  under  section  66  of 
the  Code  of  Civil  Procedure,  upon  petition,  to  determine  the  value  of  services 
rendered  by  an  attorney  to  executors  and  to  charge  the  same  as  a  lien  upon  the 
estate.  To  that  end  he  may  appoint  a  referee  to  take  testimony  and  report  the 
yalue  of  said  services.     Matter  of  Smith,  23. 

6.  Compensation  of  attorney  lien  upon  estate.  Although  executors  are  prima- 
rily personally  liable  for  the  services  of  an  attorney,  yet  such  services,  when 
necessary,  are  chargeable  as  a  lien  upon  the  estate. 

The  Appellate  Division  will  confirm  the  findings  of  such  referee  and  surrogate 
as  to  the  value  of  such  services  when  the  findings  are  not  against  the  weight 
of  the  evidence.     Id. 

7.  Personal  judgment  not  authorized  in  such  proceedings.  When  it  is  found  by 
the  surrogate  that  the  services  of  an  attorney  are  chargeable  as  a  lien  upon  the 
estate  there  is  no  authority  to  direct  a  personal  judgment  and  executfon  against 
the  executor  as  in  a  common-law  action.    Id. 

8.  Substitution  of  attorneys  —  attorney  retaining  lien  on  papers  until  payment. 
Although  a  client  has  an  absolute  right  to  substitute  attorneys,  an  attorney  not 
guilty  of  misconduct  should  be  allowed  to  retain  his  client's  papers  on  such 
substitution  until  the  amount  due  him  is  ascertained  by  reference  and  is  paid. 
Anglo- Continental  Chemical  Works,  Limited,  v.  Dillon,  418. 

Conversion  —  when  complaint  states  cause  of  action  for  conversion  —  when 
question  as  to  whether  moneys  were  turned  over  for  investment  or  as  loan  is  for 
the  jury  —  when  written  evidence  not  conclusive. 
Sinclair  v.  Higgins,  206. 

Bills  and  notes  —  evidence  insufficient  to  show  an  indorsement  to  be  without 
recourse  —  direction  of  verdict  —  effect  of  failure  to  claim  but  one  question  as 
proper  for  jury. 

Wood  V.  Bairden,  303. 

Divorce  —  temporary  alimony  not  proper  while  prior  award  of  alimony  in 
action  for  separation  stands  —  excessive  counsel  foes. 
Schmalhoh  v.  SchmalhoU,  543. 

Contempt  —  order  to  show  cause  must  be  served  personally  —  relief  not  asked 
in  motion  papers  cannot  be  grantod. 
Matter  of  Weeks  v.  Coe,  337. 

Attorney's  lien  on  settlement  by  client — no  lien  for  costs. 
Oishei  v.  Metropolitan  Street  B,  Co.,  912,  913. 

BANKING. 

Gift  —  when  gift  of  savings  bank  deposit  is  in  trust  to  pay  over  to  beneficiaries. 
Mann  v.  Shrive,  4..2. 

Beneficiaries  —  societies  for  purpose  of  insurance. 
See  Insurai^ck. 
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BANKING—  Continued. 


Bill  of  lading  —  generally. 
See  Cabribs. 

Bill  of  particulars. 
See  PLBADma. 

BILLS  AND  NOTEfiL 

1.  Evidence  insufficient  to  show  an  indorsement  to  he  without  reeourse.  When 
a  client  in  settling  a  dispute  with  her  attorney  as  to  the  compensation  due  him 
has  turned  over  to  him  indorsed  in  blank  a  promissory  note  of  which  slje  was 
the  payee,  and  has  also  given  her  own  note  for  the  balance,  she  is  liable  on 
her  mdorsement  when  such  note  goes  to  protest.  A  claim  that  it  was  agreed 
that  her  indorsement  was  to  be  without  recourse  is  not  substantiated  by  tes- 
timony by  the  defendant  that  the  attorney  gave  a  receipt  ''without  any 
restrictions  *  *  *  in  consideration  of  payment,  and  told  me  so,  and  would 
give  me  a  receipt  in  full  without  any  restrictions,  and  I  consider  the  bill  was 
paid."     Wood  v.  Bairden,  308. 

2.  Direction  of  verdict.  On  such  testimony  a  verdict  for  the  holder  should  be 
directed.    Id, 

8.  Effect  of  failure  to  claim  but  one  question  as  propw  for  jury,  A  statement  by 
a  party  that  he  wishes  to  go  to  the  jury  on  a  specific  question  followed  by  a  mere 
exception  to  the  direction  of  a  verdict,  waives  the  presentation  to  the  jury  of  any 
question  save  the  one  stated.    Id, 

Ck)nditional  sale  —  when  goods  are  retaken  by  vendor  the  consideration  of  notes 
given  for  purchase  price  fans — vendor  not  entitled  to  apply  proceeds  of  sale  of 
goods  on  notes — retaking  of  property  inconsistent  with  affirmance  of  sale. 
Choper  v.  Payne,  785. 

Crime  —  uttering  forged  note  —  knowledge  of  defendant  —  evidence  — error  in 
excluding  communications  madeT  to  defendant  as  to  general  character  of  note  — 
when  error  to  admit  evidence  of  other  unrelated  forgeries. 
People  V.  Dolan,  600. 

Preferred  cause  —  when  action  bv  receiver  of  corporation  entitled  to  preference 
Schlesinger  v.  QiUiooly,  168. 

Injunction  to  restrain  sale  of  collateral  security — when  remedy  at  law 
adequate. 

Ehrich  v.  Grant,  196. 

Trust — when  foreign  judgment  that  note  has  outlawed  is  binding  here. 
Blair  v.  Cargill,  853. 

BOABD  OF  SUPEBVISOBa 

See  County. 

BOARDS  OF  MUNICIPALinEa 

See  Municipal  Corporation. 
BOND. 

Mechanic's  lien  on  public  improvement  —  undertaking  to  discharge  lien  may 
be  signed  by  assignee  of  contractor  —  Lien  Law  construed  —  when  leave  to  sub- 
mit new  undertaking  does  not  bar  appeal  from  decision  holding  former  bond  to 
be  insufficient. 

Matter  of  Hudson  Water  W<yrks,  860. 

Life  insurance  corporation-^  when  sale  of  assets  to  other  corporation  valid  — 
when  Superintendent  of  Insurance  not  personally  liable  for  allowing  substitution 
of  bonds  deposited  in  his  department. 

BayrtMnd  v.  Security  Trust  dh  Life  Insurance  Co,,  191, 

BOOKS  AND  PAPEBS. 

Inspection  of. 

See  Discovery. 

As  evidence. 

See  Evidence. 

BBOXEB. 

See  PiuNCiPAL  AND  Agent. 
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BBIDGK 

Negligence — liability  of  city  for  injuries  received  through  collapse  of  bridge 
over  excavation  in  sidewalk. 

Parks  V.  City  of  New  Tin-k,  836. 

BXraiDEN  OF  PROOF. 

See  Evidence. 

CALENDAR. 

1.  Preferred  cause  —  toTien  action  by  receiver  of  corporation  entitled  to  prrference. 
The  receiver  of  a  bank  suing  on  promissory  notes  should  be  granted  a  preference 
on  the  calendar,  although  there  has  been  delay  in  bringing  action  and  in 
noticing  the  cause  for  trial,  when  the  receiver  has  been  ordered  to  make  a 
final  accounting  and  the  trial  of  the  action  is  necessary  to  enable  the  receiver  to 
comply  with  the  order  of  the  court.     Schlesinger  v.  dfilhooly,  158. 

3.  Preferred  cause  —  husband  failing  to  pay  alimony  not  entitled  to  preference  in 
actionfor  divorce.  A  husband  who  has  been  ordered  to  pay  temporary  alimony 
and  counsel  fees  in  an  action  for  divorce  and  has  failed  to  do  so  is  not  entitled  to 
move  for  a  preference  under  section  791,  subdivision  13,  of  the  Code  of  Civil 
Procedure.     Fennessy  v.  Fennessy^  181. 

8.  Payment  cf  award.  When  a  counsel  fee  is  awarded,  the  wife  is  entitled  to 
have  it  paid  a  reasonable  time  before  the  trial  to  the  end  that  she  may  have  her 
case  properly  prepared.    Id. 

CARRIER. 

1.  No  recovery  on  common-law  liability  of  carrier,  under  complaint  setting  out 
breach  of  express  contract.  A  plaintiff  suing  for  the  breach  of  an  express  contract 
of  a  carrier  to  carry  and  deliver  goods,  who  fails  to  prove  said  contract,  cannot 
recover  on  the  common-law  liability  of  the  carrier  when  such  issue  is  not  within 
the  pletidings. 

A  defendant  is  not  required  to  meet  trial  issues  not  presented. 

The  failure  to  prove  the  contract  alleged  is  not  a  mere  variance  which  allows 
a  judgment  biised  on  the  common-law  liability  of  the  carrier  when  no  motion  to 
amend  is  made  at  trial.    Bosenfeld  v.  Central  Vermont  R.  Co.^  371. 

2.  Recovery  for  tort  not  proper  under  complaint  on  contract  — failure  to  sh/no  con- 
version. Such  complaint  setting  out  the  breach  of  an  express  contract  to  carry 
does  not  authorize  a  judgment  in  tort  under  an  allegation  that  "the  defendant 
appropriated  the  said  case  of  goods  to  its  own  use  and  benefit  in  disregard  of 
the  said  agreement,"  when  there  is  no  proof  of  such  conversion.  Non-deliv- 
ery without  proof  of  wrongful  disposition  or  withholding  of  property  does  not 
establish  conversion.     Id. 

3.  Of  goods  —  bill  of  Utdi^ig  constitutes  contract.  The  receipt  or  bill  of  lading 
issued  by  a  common  carrier  of  goods  constitutes  the  contract  between  the  parties, 
and  the  shipper  who  receives  it  without  objection  is  bound  by  the  terms  tjiereof 
in  the  absence  of  misrepresentation,  fraud  or  concealment  of  the  carrier.  Hoff- 
man V.  Metropolitan  Express  Co.^  407. 

4.  Erroneous  charge.  Hence,  in  an  action  bv  the  shipper  to  recover  for  injury 
to  goods,  it  is  error  to  charge,  in  substance,  that  the  plaintiff  is  not  bound  bv 
clauses  in  such  bill  of  lading  restricting  tiie  carrier's  liability,  if  the  plaintiff 
did  not  know  of  said  terms  and  no  steps  were  taken  by  the  carrier  to  bring  the 
same  to  her  knowledge.  Nor  is  such  error  cured  by  a  subsequent  charge  ruling 
that  the  question  of  the  plaintiff's  knowledge  of  the  terms  depended  upon  the 
exercise  of  **  due  care  "  m  apprising  herself  thereof.    Id. 

5.  Influence  on  verdict.  As  the  jury  may  have  found  for  the  plaintiff  by  reason 
of  such  erroneous  charge,  it  is  immaterial  that  the  delivery  of  such  receipt  was  in 
issue,  or  that  the  plaintiff  contended  that  there  was  an  oral  contract  bv  the 
carrier  to  transport  the  goods  without  rehandling.  There  can  be  Ho  certainty 
that  the  verdict  was  based  on  these  latter  issues.    Id. 

6.  Evidence  —  statements  of  carrier's  servant  made  after  delivery  cf  goods  inad- 
missible. It  is  error  to  admit  evidence  of  statements  mc^de  by  the  carrier's 
employee  after  the  delivery  of  the  property  to  the  effect  th&t  the  goods  were 
not  in  good  condition  when  delivered.   Id, 
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CASE. 

On  appeal. 

See  Appeal. 

CEBTIFICATE. 

Issued  under  Liquor  Tax  Law. 
See  Intoxicating  Liquob. 

CEBTIOBABL 

1.  To  review  dimiieaal  of  police  officer — dismis9al  upheld — cfi^idenee.  When,  on 
certiorari  to  review  the  proceedings  of  a  police  commissioner  in  discharging  the 
relator  from  the  police  force,  it  appears  that  the  relator's  only  excuse  for  fail- 
ing to  report  to  the  station  house  by  telephone,  as  required  by  the  rule),  and 
for  returning  drunk  the  following  morning  was  Uiat  he  drank  whisky  to  relieve 
an  alleged  interstitial  nephritis,  the  proven  neglect  of  duty  warrants  the 
dismissal.     People  ez  rel,  Walters  v.  Lewis,  375. 

2.  When  crosi-examination  as  to  past  record  is  admissible.  It  is  not  reversible 
error  to  compel'such  police  oflScer  to  testify  on  cross-examination  that  he  had 
been  tried  several  times  and  found  guilty  on  similar  charges.  And  whether  error 
or  no,  when  the  police  commissioner  certifies  that  the  relator's  discharjore  was 
based  on  his  las(  dereliction,  and  not  on  his  past  record,  his  determination  will 
be  upheld. 

It  seems,  that  the  strictest  technicalities  of  evidence  are  not  to  be  required  at 
administrative  trials  when  the  presiding  officer  is  not  a  common-law  lawyer  or 
judge.    Id. 

8.  Return  condusiw  even  though  error  admitted  by  respondent.  The  return  of 
the  State  Civil  Service  Commission  on  certiorari  is  conclusive  even  though  the 
counsel  for  the  respondent  admits  that  it  is  not  in  accord  with  the  facts.  People 
ex  rel.  Melody  v.  Pound,  395. 

4.  Further  return  is  proper  remedy.  The  remedy  to  correct  such  error  is  by  a 
further  return  under  section  2185  of  the  Code  of  Civil  Procedure.    Id, 

Liquor  Tax  Law  —  when  certiorari  refused  to  review  ri^ht  of  Commissioner  of 
Excise  to  make  enumeration  of  inhabitants  of  city  and  to  mcrease  cost  of  liquor 
tax  certificate. 

PeopUexrd.  Flinn  v.  Cnllinan,  32. 

Municipal  corporations  —  certiorari  to  review  assessment  for  sewer  in  city  of 
Utica  —  assessment  confirmed. 

People  ex  rel.  Keim  v.  Desmond,  757. 

To  review  proceedings,  generally. 
See  Appeal. 

CESTUI  atTE  TBUST. 

See  Tbust. 

CHABGE. 

In  negligence  cases. 

S&e  Negligei^cb. 

Of  the  judge. 

&e  Trial. 

Upon  lands  devised. 
See  Will. 

CHATTEL  MORTGAaE. 

See  Mortgage. 

CHILD. 

See  Parent  and  Child. 

OHXJBCH  BECORDS  AS  EVIDENCE. 

See  Evidence. 

CITY. 

iSe<?  Municipal  Corporation.     • 
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CIVIL  SEBVICE. 

Municipal  corporations  —  civil  service  rule  of  city  of  New  York  requiring 
six  months'  service  before  admission  to  examination  for  promotion  is  constitu- 
tional —  mandamus  to  compel  admission  to  such  examination  before  such  service 
refused. 

Mailer  of  Eick^ta,  669. 

CLAIM. 

Against  a  decedent's  estate. 

See  Executor  and  Adminibtrator. 

CLUBS. 

See  Association. 

CODE  OF  CIVIL  PBOCSDUBE. 

§66  —  Power  of  surrogate  to  order  reference  to  determine  amount  of  attorney's 
compensation  for  services  to  executors. 
Matter  of  Smith,  23. 

§  405  —  Practice  —  action  on  life  insurance  policy  —  error  to  dismiss  complaint 
because  answer  sets  out  short  Statute  of  Limitations  —  prior  action  in  County 
Court  discontinued  because  of  lack  of  jurisdiction  —  when  such  discontinuance 
voluntary  under  section  405  of  the  Code  of  Civil  Procedure  —  when  running  of 
Statute  of  Limitations* stopped  during  such  prior  action. 

Bannister  v.  Michigan  Mutual  Life  Insurance  Co,,  765. 

§§  452,  488.  498.  499— Parties  — objection  to  defect  of  parties  defendant  must 
be  taken  by  demurrer  or  answer  —  proper  practice  stated  —  objection  cannot  be 
made  by  motion. 

Knickerbocker  Trust  Co.  v.  Oneonta,  C.  <k  R.  S.  R.  Co.,  812. 

§535  —  Libel — complaint — general  allegation  that  libel  referred  to  plaintiff 
—  Code  of  Civil  Procedure,  section  635,  construed  —  when  complaint  containing 
general  allegation  will  be  sustained  on  demurrer. 
Nunnally  v.  Tribune  Association,  485. 

§  585  —  Libel  —  when  complaint  with  allegation  that  libel  referred  to  plaintiff 
is  not  demurrable. 

Nunnally  v.  New- Yorker  Slaats-Zeitung,  482. 

§557  —  Arrest  —  action  for  goods  obtained  by  false  representation  —  when 
right  to  arrest  may  be  established  by  affidavits,  though  verification  of  complaint 
defective. 

Voorhees  Rubber  Manufacturing  Co.  v.  McEwen,  541. 

§  603 — Injunction  pendente  lite  —  when  assignee  of  lease  entitled  to  injunc- 
tion to  restram  landlord  from  interfering  with  his  possession  —  complaint  insuffi- 
cient which  fails  to  allege  facts  showing  remedy  at  law  is  inadequate  —  affidavits 
insufficient. 

Goldman  v.  Corn,  674. 

§  791,  subd.  13  —  Preferred  cause  —  husband  failing  to  pay  alimony  not  enti- 
tled to  preference  in  action  for  divorce. 
Fennessy  v.  Fennessy,  181. 

§  829  —  Conversations  of  messenger  with  deceased  owner  of  stock  excluded. 
Hall  V.  Wagner,  70. 

§  834  —  Evidence  —  privilege  of  communications  to  physician  not  waived 
by  taking  deposition  of  such  physician  —  privilege  of  physician  can  only  be 
waived  in  open  court  or  by  stipulation. 

Clifford  V.  Denver  <fc  Rio  Grande  Railroeul  Co.,  513. 

§§870,  872,  873  —  Deposition  —  examination  of  officer  of  corporation  —  Code 
of  Civil  Procedure,  §§  870, 872.  873  and  rule  82,  construed  —  matters  not  a  defense 
to  such  application  —  laches  no  bar. 

Goldmark  v.  U.  S.  E led ro- Galvanizing  Co.,  526. 

§  911  — Evidence  —  privilege  of  commiinicutions  to  physician  not  waived  by 
taking  deposition  of  such  physician —  privilege  of  physician  can  only  be  waived 
ia  open  court  or  by  stipulation. 

Clifford  v.  Denver  <fc  Rio  Grande  Railroad  Co.,  518. 
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OODE  OF  CIVIL  PROOEDXJBE—  Continued, 

g  1019  — Reference  to  take  accounts  of  assignee  for  benefit  of  creditors  — 
report  filed  after  death  of  assignee  should  be  returned  to  referee  —  election  of 
administratrix  and  sureties  of  assignee  to  end  reference. 
Matter  of  Venable,  508. 

§  1022 — Annulment  of  marriage  —  marriage  annulled  when  wife  is  under  age 
at  legal  consent  —  woman  may  sue  under  section  1743  of  the  Ckxle  of  CXvil 
Procedure  —  detree  —  short  form  not  proper. 
Wander  v.  Wander,  189. 

§  1205  —  Parties  defendant  ^  under  complaint  against  Joint  defendants  Judg- 
ment may  be  had  a^inst  one  only. 
ttaiDton  V.  Partridge,  8. 

§§1027,  1628  —  Mortgage — assignor  of  mortgage  who  guarantees  payment 
prQper'partr  on  foreclosure  —  no  action  against  such  assignor  for  deficiency  with- 
out leave  of  court  —  complaint  not  showing  leave  of  court  fails  to  state  cause  of 
action. 

Bob&rt  V.  Sidan»ky,  475. 

§  1671  —  lis  pendens  —  when  not  canceled  in  action  to  set  aside  conveyance  — 
plaLntifTs  right  to  relief  not  determined  on  affidavit — when  deposit  of  money 
may  be  made. 

Wt>liruky  v.  Okun,  686. 

§1671  —  Lis  pendens — Code  of  Civil  Procedure,  section  1671,  construed  — 
specific  performance  —  when  lis  pendens  not  canceled  in  such  action. 
Tiekman  v.  AcriteUi,  287. 

§  1674  —  lis  pendens — right  thereto  determined  by  complaint— when  cancel- 
lanon  of  lis  pendens  refused  —  merits  of  action  not  determined  on  motion  to  can- 
cel lis  pendens. 

Lindheim  d  Co.  v.  Central  Nat,  BeaZty  <ft  Construction  Co,,  275. 

§§  1742,  1748  —  Annulment  of  marriage — marriage  annulled   when  wife  is 
under  age  of  legal  consent  —  woman  may  sue  under  section  1743  of  the  Code  of 
Civil  Procedure  —  decree  —  short  form  not  proper. 
Wander  v.  Wander,  189. 

§1767,  subd.  2  — Divorce  —  when  corespondent  appearing  in  action  not  enti- 
tlcii  to  retrial  of  issues. 

BoOei^  V.  Boiler,  240. 

§1785  —  Corporation  —  action  by  stockholder  to  dissolve  corporation  and  set 
aside  prior  voluntary  dissolution  —  complaint  —  failure  to  state  cause  of  action 
—  when  directors  not  necessary  parties  defendant. 

Knickerbocker  v.  Groton  Bridge  db  Manufacturing  Co,,  145. 

§  1822  —  Consent  that  claim  against  estate  be  determined  by  surrogate  —  when 
action  on  claim  barred  by  such  consent. 
Clark  V.  Scovill,  85. 

§  2185  —  Certiorari  —  return   conclusive   even   though   error   admitted   by 
respondent  —  further  return  is  proper  remedy. 
People  ex  rel.  Melody  v.  Pound,  895. 

§2286 — ^Executors  —  decree  that  executor  owes  debt  to  estate  conclusive  — 
contempt  of  executor  in  refusing  to  pay  —  burden  on  executor  to  show 
insolven<y. 

Matter  of  Strong,  281. 

§2546 — Transfer  tax  —  surrogate  has  power  to  order  reference  to  determine 
question  of  residence  of  decedent. 
Matter  of  BisTiop,  545. 

§6  2552,  2555,  2714  —  Executors — decree  that  executor  owes  debt  to  estate  con- 
clusive — contempt  of  executor  in  refusing  to  pay  — burden  on  executor  to  show 
insolvency. 

Matter  of  Strong,  281. 

§§  2726,  2727  —  Compulsory  accounting  on  unreasonable  neglect  of  executor. 
Clark  v.  SeoviU,  85. 
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CODS  OF  CIVIL  PBOCEDUBE—  Continued. 

§  3258 '-Negligence  — death  of  brakeman  while  coupling  defective  cars  — 
extra  allowance  denied. 

Freemont  v.  Boston  <fe  Mains  R.  R.  Co.,  831. 

§  3320  —  Trustees  receiving  specific  stock  in  trust  for  life  beneficiary  are 
entitled  to  receive  one-half  commissions  thereon. 
Robertson  v.  de  Brulatour,  882. 

§  3380  —  Eminent  domain  —  when  immediate  possession  of  condemned  lands 
ordered  under  section  3380  of  the  Code  of  Civil  Procedure  on  payment  of  money 
—  said  section  constitutional  —  failure  of  owner  of  lands  to  state  value  thereof  — 
what  constitutes  public  purpose. 

Matter  of  Niagara,  Lod^port  d  Ontario  Potoer  Co.,.  686. 

§  3412 — Mechanic's  lien  — no  lien  for  tearing  down  buildings  under  contract 
to  erect  other  buildings — no  recovery  on  quantum  meruit  maybe  had  in  an 
action  on  a  mechanic's  lien  when  the  lien  not  established  —  when  architect's 
certificate  necessary. 

Thompson- Starrett  Co.  v.  Bi'ooklgn  Heights  Realty  Co.,  358. 

[See  table  of  sections  of  the  Code  of  Civil  Procedure  cited,  ante,  in  this  volume.] 

CODE  OF  CRIMINAL  PBOCEDTJBR 

§  672  —  Criminal  law  —  when  withdrawal  of  counts  in  an  indictment  does  not 
invalidate  conviction  under  remaining  counts  —  nolle  prosequi  abolished. 
People  V.  Lewis,  558. 

§§721,  722  —  Criminal  law — habeas  corpus  —  when  certificate  of  conviction 
sufficient. 

Pe^le  ex  rel.  Cook  v.  Pitts,  821. 

[See  table  of  sections  of  the  Code  of  Criminal  Procedure  cited,  ante,  in  this 
volume.] 

OOMKISSIOKEB  OF  HIGHWAYS. 

See  Highways. 

COMMISSIONS. 

Of  executor  and  administrator. 

See  ExECUTOH  and  Administrator. 

On  sale. 

See  Sale. 

Of  trustees. 

See  Trust. 

COMMITTEE. 

Of  incompetent  person. 

See  Incompetent  Person. 

COMMON  CABBIEB. 

See  Carrier. 

COMPLAINT. 

See  Pleading. 

CONDEMNATION  PBOCEEDINQ. 

See  Eminent  Domain. 

CONDITIONAL  SALE. 

See  Sale. 

CONFESSION. 

When  competent  as  evidence. 
See  Evidence. 

CONFIDENTIAL  COMMUNICATION. 

To  physician. 

See  Physician. 
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CONFLICT  OF  LAWS. 

Trust  ~  when  foreifi^n  Judgment  that  note  has  outlawed  is  binding  here. 
Elair  v.  CargiU,  863. 

CONSPIEtACT. 

i890  Fraud. 

C0NSTITX7TI0NAL  LAW.      ' 

1.  When  local  biU  not  uneonstitutumal  in  embracing  subject  not  ecDpresied  in  titU. 
Chapter  476  of  the  Laws  of  1906,  entitled  "An  act  to  authorize  the  dty  of 
Elmira  to  issue  its  bonds  for  the  construction  of  a  bridge  or  the  reconstruct- 
ing and  repairing  of  an  existing  bridge  across  the  Chemung  river  in  the  city-  of 
Elmira,"  is  not  in  violation  of  section  16  of  article  3  of  the  State  Constitution 
in  embracing  more  than  one  subject,  although  it  authorizes  the' issue  of  bonds 
for  said  purposes.     CiYy  of  Elmira  v.  Seymour ^  199. 

2.<  Title,  wlien  euffleient.  In  order  to  be  constitutional  it  is  not  necessary  that 
the  title  of  a  bill  shall  be  the  best  that  could  be  selected,  nor  is  it  necessary  to 
set  forth  in  the  title  the  various  details  of  the  object  or  purpose  to  be  accom- 
plished by  the  bill;  it  is  sufficient  if  the  title  properly  expresses  the  general  pur- 
pose of  the  bill  so  as  to  apprise  the  public  of  the  interests  affected  thereby.     Id. 

Municipal  corporations  —  treasurer  of  Delaware  county  not  authorized  to  pay 
over  to  towns  taxes  received  from  railroads  —  failure  of  said  treasurer  to  show 
that  town  received  the  benefit  of  such  payment  —  Laws  of  1963,  chapter  515, 
unconstitutional  as  applied  to  this  case. 
Town  0/  Walton  v.  Adair,  817. 

Municipal  corporations  —  civil  service  rule  of  city  of  New  York  requiring 
six  months'  service  before  admission  to  examination  for  promotion  is  oonstita- 
tional  —  mandamus  to  compel  admission  to  such  ex^imination  before  such  service 
refused. 

Matter  of  Ricketts,  669. 

Trial  —  suit  in  equity  —  new  trial  ordered  when  trial  justice  designated  to 
Appellate  Division  before  signing  and  filing  decision  —  cause  cannot  await 
expiration  of  such  designation  —  court  cannot  compel  submission  of  case  on 
former  testimony. 

WiUiameon  v.  RanMph,  539. 

Eminent  domain — charter  of  the  Nia^ra  County  Irrigation  and  Water  Sup- 

§ly  Company  did  not  require  assent  of  two-thirds  of  Legislature — rights  of 
tate  in  waters  and  bed  of  Niagara  river. 

Niagara  County  I.  <fc  W.  8.  Co.  v.  College  Edghte  L,  Co,,  770. 

Eminent  domain  —  when  immediate  possession  of  condemned  lands  ordered 
under  section  8380  of  the  Code  of  Civil  Procedure  on  payment  of  money — said 
section  constitutional. 

Matter  of  Niagara,  Lockport  db  Ontario  Power  Co,,  686. 

CONSTBUCnON. 

Of  contracts. 

J3ee  CoNTBACT. 

Of  deeds. 

See  Deeds. 

Of  wills. 

SeeWvLij. 

CONTEMPT. 

1.  Order  to  ehow  cause  must  be  served  personaUy,  An  order  to  show  cause  why 
one  should  not  be  punished  for  contempt  must  be  served  personally,  and  serv- 
ice upon  counsel  is  not  sufiicient.     Matter  of  Weeks  v.  Coe,  837. 

2.  Relief  not  asked  in  motion  papers  cannot  be  granted.  On  the  return  of  an 
order  to  show  cause  why  an  attorney  should  not  be  punished  for  contempt  and 
for  such  other  and  further  order  as  may  to  the  court  seem  just,  etc.,  an  order 
requiring  such  attornev  to  deposit  money  with  a  trust  company  is  improper,  as 
such  relief  was  not  indicated  in  the  motion  papers.    Id, 


Digitized  by 


Google 


inde:^.  941 

OONTEMPT  —  Continued, 

Executors  —  decree  that  executor  owes  debt  to  estate  conclusive  —  contempt  of 
executor  in  refusing  to  pay  —  burden  on  executor  to  show  insolvency. 
Matter  of  Strong,  281. 

Proceedings  —  failure  to  pay  alimony  —  waiver  of  right  to  the  amount  granted 
In  judgment. 

Compton  V.  Compton,  928. 

OONT&AOT. 

1.  Contract  of  transferrer  of  stock  that  corporate  debts  vjill  be  collected — such  con- 
tract  not  for  benefit  of  corporation.  When  the  owner  of  corporate  stock  upon  trans- 
ferring to  a  third  person  a  sufficient  number  of  shares  to  give  a  controlling  interest, 
guarantees  that  the  accounts  receivable  by  the  corporation  wUl  be  collected  and 
that  certain  claims  will  not  be  made  against  the  corporation,  and  agrees  to  pay 
to  the  corporation  or  to  the  transferee  of  the  stock  the  amount  of  any  accounts 
not  collected,  etc.,  or  deduct  the  value  thereof  from  the  price  set  upon  the 
balance  of  the  stock  which  the  transferee  has  an  option  to  purchase,  such 
promise  is  personal  to  the  transferee  and  for  his  benefit.  It  is  not  made  for 
the  benefit  of  the  corporation,  which,  therefore,  is  not  entitled  to  enforce  the 
promise.     Rochester  Dry  Ooods  Co.  v.  Fahy,  748. 

2.  When  no  action  by  corporation  lies  thereon.  The  only  standing  which  such 
corporation  can  have  in  order  to  enforce  such  promise  would  be  as  assignee  of 
the  rights  of  the  promisee,  and  when  no  such  assignment  is  alleged  and  no 
amendment  setting  out  such  assignment  is  asked,  a  nonsuit  is  proper.    Id. 

8.  Proof  of  assignment  of  rights  ofpurcJiaser  not  admissible  unless  alleged  in  com- 
plaint. Evidence  of  said  assignment  is  not  admissible  unless  alleged  in  the 
complaint. 

Doctrine  of  Lawrence  v.  Fbx  discussed  and  limited.     Id. 

4.  Assignment  — parol  assignment  of  written  contract.  When  the  defendant  has 
contracted  with  the  plaintiff's  assignor,  from  which  it  leased  a  saw  mill  *'and 
ah  present  facilities  for  manufacturing  and  handling  lumber,"  to  return  at  the 
termination  of  the  contract  as  many  feet  of  lumber  used  as  "  crossers"  in  lum- 
ber piles  as  it  now  holds  or  pay  for  any  not  so  returned,  the  plaintiff  under  a 
parol  assignment  of  said  contract  can  recover  from  the  defendant  the  sum  agreed 
to  be  paia  for  "crossers"  not  returned.  St.  Regis  Paper  Co.  v.  Page  Lumber 
Co.,  108. 

5.  When  assignee  can  recover  thereon.  Such  recovery  cannot  be  defeated  on  the 
ground  that  title  to  the  leased  property  did  not  pass  under  an  assignment  of  the 
lease  to  the  plaintiff,  for  the  plaintiff  is  an  assignee  of  the  defendant's  contract 
to  pay  for  "  crossers"  not  returned.     Id. 

6.  En'oneous  charge.  When,  however,  the  plaintiff  as  assignee  of  said  con- 
tract and  as  grantee  of  the  saw  mill  seeks  to  recover  the  value  of  certain  •'  covers" 
used  for  protecting  lumber  piles,  which  "covers"  were  not  mentioned  in  the 
contract  of  the  defendant  with  the  assignor,  unless  considered  to  be  covered  by 
the  phrase  **  all  present  facilities  for  manufacturing  and  handling  lumber"  con- 
tained in  the  lease  of  the  saw  mill,  it  is  error  to  charge  that  the  plaintiff  can 
recover  such  leased  property  of  the  defendant  as  assignee  of  a  contract  not  men- 
tioning said  "covers,"  for  the  presumption  is  that  the  title  to  said  "covers" 
remained  in  the  assignor.     /(/. 

7.  To  pay  commissions  on  fire  insurance  —  no  commissions  recoverable  on  insur- 
ance  furnished  to  replace  canceled  policies.  Under  a  contract  which  requires  the 
defendant  to  carry  certain  fire  insurance  and  to  pay  the  plaintiff  a  commission  on 
the  insurance  furnished  by  him,  the  plaintiff  is  not  entitled  to  commissions  on 
insurance  furnished  by  him  to  take  the  place  of  other  insurance  which  was  can- 
celed by  the  insurers,  and  on  which  the  defendant  had  already  paid  commissions. 
This  is  so,  although  the  amount  of  insurance  to  be  carried. had  been  modified  by 
consent  of  parties.     Tanenbaum  v.  Federal  Match  Co.  {No.  S),  416. 

8.  Evidence — payment  of  commissions  may  be  sliown  by  judgment  roU  informer 
action.  The  fact  that  the  defendant  has  paid  commissions  on  the  insurance 
iannually  issued  majr  be  shown  by  the  judgment  roll  in  an  action  between  the 
same  parties,  in  which  that  fact  was  established.    Id, 
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OONTRAOT  ~  Ctmtimted, 

9.  Of  employment  on  commueion  —  when  plaintiff  entitled  to  commissions  on  sale 
of  goods  removed  from  his  control.  A  contract  cf  employment  for  a  fixed  time 
which  gives  to  the  plaintiff  certain  commissions  on  the  sales  of  *'  cloaks  and  suits 
now  known  as  Departments  Nos.  21  and  18  "  entitles  such  plaintiff  to  commis- 
sions on  cloaks  and  suits  which  at  the  time .  of  contract  were  sold  in  these 
departments,  but  which  'during  the  term  of  the  contract  were  transferred  by  the 
defendant  to  other  departments.    Hearn  v.  Stevens  <§  Bro.,  101. 

10.  Contract  construed  in  light  of  existing  conditions.  Such  contract  must  be 
interpreted  in  view  of  the  conditions  existing  at  the  time  of  contract. 

A  plaintiff  is  not  precluded  from  asserting  his  rights  under  such  contract  by 
not  objecting  to  the  transfer  of  portions  of  said  goods  to  other  departments.    Id. 

11.  Real  property  —  covenant  not  to  erect  tenement  house  —  such  covenant  not  vio- 
lated by  erection  of  apartment  Iiouse.  A  contract  between  adjoining  landowners, 
covenanting  that  neither  of  them  will,  for  a  period  of  twenty-five  years,  erect 
"any  tenement  house,"  is  not  violated  by  the  erection  of  an  apartment  house  of 
modern  and  superior  construction. 

There  is  a  difference  between  an  apartment  house  and  a  tenement  house  which 
will  be  recognized  by  the  courts.     Marx  v.  Brogan,  480. 

12.  Burden  of  proof  to  show  meaning  of  covenant.  To  restrain  the  erection  of 
such  apartment  house  as  a  violation  of  said  covenant,  the  burden  is  on  the  plain- 
tiff to  show  that  the  building  is  what  is  known  as  a  "  tenement  house"  within 
the  meaning  of  the  covenant.    Id. 

Corporation  —  liabilitv  of  directors  of  credit  insurance  corporation  for  investing 
funds  of  said  corpora twn  in  worthless  stock  of  another  corporation  —  when 
receiver  of  such  corporation  not  estopped  by  action  of  stockholders  authorizing 
such  investment.     Bowers  v.  Male,  209. 

Lunatic  — committee  cannot  authorize  sale  of  timber  on  lauds  of  lunatic  with- 
out permission  of  court  —  committee  entitled  to  recover  value  of  timber  so  cut, 
although  the  defendant  has  paid  therefor  to  the  husband  and  son  of  the  lunatic. 
Scribnerv.  Young,  SH. 

Mechanic's  lien  —  no  lien  for  tearing  down  buildings  under  contract  to  erect 
other  buildings  —  no  recovery  on  quantum  meruit  may  be  had  in  an  action  on  a 
mechanic's  lien  when  the  lien  uot  established  —  when  architect's  certificate 
necessary. 

Thompson- Starrett  Co.  v.  Brooklyn  Heights  R  alty  Co.,  858. 

Partnership  —  when  new  partnership  cannot  recover  on  unperformed  contract 
of  sale  made  by  former  partnership  — amendment  of  pleading  —  when  error  to 
refuse  to  allow  vendee  to  amend  answer  to  allege  breach  of  contract. 
Piper  V.  Sea>ger,  118. 

Executors  and  administrators  —  contract  by  decedent  to  pay  annuity  to  friend 
—  when  consideration  sufficient  —  infancy  —  when  such  contract  made  by  infant 
ratified  at  majority  —  when  such  contract  governed  by  law  of  this  State. 
Parsons  v.  Teller,  637. 

Common  carrier  —  no  recovery  on  common-law  liability  of  carrier  under  com- 
plaint setting  out  breach  of  express  contract  —  recovery  ^or  tort  not  proper  under 
complaint  on  contract  —  failure  to  show  converaion. 
Rostnfeld  v.  Central  Vermont  R.  Co.,  871. 

Complaint  —  action  against  syndicate  on  guaranty  to  sell  securities  —  when 
damage  sufficiently  alleged  —  complaint  on  breach  of  contract  not  demurrable 
for  failure  to  allege  damage  -r-  contract  construed. 
Oau'te  V.  Commonwealth  Trust  Co.,  580. 

Carrier  of  goods  —  bill  of  lading  constitutes  contract  —  erroneous  charge — evi- 
dence —  statements  of  carrier's  servant  made  after  delivery  of  goods  inadmissible. 
Uoffman  v.  Metropolitan  Express  Co. ,  407. 

Suretyship  —  bond  to  secure  proper  performance  of  contract  —  when  surety  is 
bound  by  parol  waivers  of  provisions  of  contract  —  estoppel  of  surety. 
Ilellman  v.  City  Trust,  Safe  Deposit  <j&  Surety  Co.,  879. 

Attorney  and  client  — contract  for  contingent  fee  sustained — evidence — diary 
of  deceased  attorney  admissible  to  show  services  rendered. 
Burke  v.  Baker,  422. 
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CONTRACT  ~  Continued, 

Evidence  —  when  oral  contract  for  sale  of  lands  not  merged  in  written  receipt 
for  deposit  —  when  parol  evidence  of  oral  contract  admissible. 
Winter  v.  Friedman,  806. 

Taxation  of  costs  —  costs  before  notice  of  trial  in  action  for  money  had  and 
received  —  when  complaint  states  such  cause  of  action. 
Lange  v.  ScJUle,  618. 

Husband  and  wife  —  husband's  contract  for  support  after  separation  is  enforci- 
ble  —  jurisdiction  of  Municipal  Court  of  New  York. 

•  Ikardon  v.  Woerner,  259.  *  •  .-C; 

Sale  —  when  contract  for  sale  of  goods  not  entire  —  finding  that  there  was  no 
•'delivery "  construed.  '  v 

Williams  v.  Wilson  db  McNeal  Co.,  442. 

Mortgage  —  assignor  of  mortgage  who  guarantees  payment  proper  party  on 
foreclosure. 

Roben-yr.  Kidamky,  475. 

Of  sale  of  personal  property. 
8e^  Sale. 

Specific  performance  of. 

See  Specific  Pekformance. 

Of  sale  of  real  property. 

See  Vendor  and  Purchaser. 

CONVEBSION.     ' 

1.  Of  stock  —  when  traTitferee  of  messenger  sent  for  stock  liaiHe  for  conversion  ^» 
when  messenget'  not  clotJud  with  indicia  of  title  —  evidence  —  convermtians  of  messen» 
ger  with  deceased  owner  of  stock  excluded  —  when  testimony  on  rebuttal  founded  on 
matter  brought  out  on  direct  examination.  The  plaintiffs  testatrix  had  pledged 
stock  with  brokei-s  to  secure  a  loan,  and  to  enable  them  to  collect  the  dividends 
had  transferred  the  stock  to  the  name  of  said  brokers.  The  testatrix  telephoned 
the  brokers  that  she  w^uld  redeem  the  stock,  and  sent  a  messenger  with  a  check 
for  the  amount  of  the  loan.  The  brokers  delivered  the  stock  to  the  messenger 
with  power  of  attorney  executed  tliereon,  so  that  the  stock  could  be  transferred 
by  the  bearer.  The  messenger  converted  said  stock  to  his  own  use  by  delivering 
the  sjime'to  other  brokers  to  be  credited  to  his  account,  and  afterwards  directed  it 
t«  be  sold,  which  was  done  and  tlie  proceeds  paid  to  said  messenger.  In  an  action 
for  conversion  against  the  brokers  to  whom  the  messenger  had  delivered  the  stock, 

ILld,  tliat  as  the  owner  had  conferred  no  indicia  of  title  on  the  messenger 
or  apparent  authority  to  transfer  title,  there  was  no  estoppel,  and  her  executrix 
could  recover  the  value  of  said  stock  from  the  brokers; 

That,  although  the  brokers  with  whom  the  stock  was  originally  pledged  had 
authority  to  deliver  to  the  messenger.*  they  had  no  authority  to  deliver  it  in 
such  form  that  the  messenger  was  invested  with  an  apparent  power  of  disposal; 

That  the  conversations  of  such  messenger  with  the  testatrix  were  inadmis- 
sible under  section  829  of  the  Code  of  Civil  Procedure,  as  such  messenger  was 
an  interested  party  within  the  meaning  of  said  section,  for  the  defendant  brokers 
were  seeking  to  show  that  the  title  of  such  messenger  was  good,  and  further, 
because  he  was  personally  interested,  being  liable  to  the  defendants  if  they  were 
liable  to  the  plaintiff; 

That,  as  the  messenger  testifying  for  the  defendants  on  direct  examination  had 
stated  that  he  had  notified  the  plaintiff's  husband  that  he  had  kept  the  stock  in 
his  possession,  and  had  stated  on  cross-examination  that  he  had  shown  the  plain- 
tiff's husband  the  paper  on  which  defendants'  title  was  based,  it  was  not  error 
to  allow ^the  plaintiff's  husband  to  contradict  the  hitter's  statement  on  rebuttal, 
as  the  foundation  for  the  cross-examination  was  testimony  brought  out  on  direct 
examination.    Hall  v.  Warner,  70.  V      -^^ 

2.  Agreement  by  landlord  that  tenant  may  store  property  on  premises  after  expira^ 
tion  of  lease  —  landlord  not  liable  for  conversion  by  reason  of  removal  of  such  prop- 
erty by  7iew  tenant.  When  a  lessee,  whose  lease  has  expired,  has  been  allowed 
by/his  lessor  to  store  personal  property  in  a  loft  of  the  building  until  the  bpild- 
ing  is  leased,  he  cannot  recover  as  for  a  conversion  against  his  former  landlord 
because  said  property  has  been  moved  out  without  notice  by  a  new  tenant  who 
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*  leased  the  entire  building,  siace  the  owner  in  leasing  the  building  to  the  new 
tenant  was  merely  exercising  a  lesal  right. 

Quare,  as  to  whether  an  action  for  damages  would  lie  against  the  owner  of  the 
buuding.    Huntington  v.  Bsrrman,  875. 

3.  Wien  complaint  iiates  eatue  of  action  for  eonurtion,  A  complaint  which 
alleges  in  substance  that  the  defendant,  acting  as  fflaintlfiTs  attorney,  induced 
him  to  turn  over  moneys  on  a  promise  to  invest  the  same  in  a  water  company  in 
which  the  defendant  was  interested,  which  representations  were  false,  etc.,  and 
that  the  defendant  did  not  so  invest  said  moneys  but  converted  the  same  to  his 
own  use,  can  be  regarded  as  stating  a  cause  of  action  for  conversion  and  not  for 
false  and  fraudulent  representations.     Sinclair  v.  JStggins,  206. 

4.  When  question  as  to  lohether  moneys  were  turned  over  for  intestment  or  as  loan 
is  for  tliejury.  If  there  is  some  evidence  of  such  promise  to  invest  the  moneys, 
it  is  error  to  dismiss  the  complaint  on  the  ground  that  the  moneys  were  loaned 
to  the  defendant.  It  is  a  question  for  the  jury  as  to  whether  the  moneys  were 
turned  over  for  investment  or  as  a  loan.    Id. 

5.  WJien  written  etddenee  not  condusiw.  Papers  introduced  in  evidence  and  in 
form  evidencing  a  loan  are  not  conclusive.    Id, 

6.  MecLSure  of  damage  —  when  plaintiff  not  entitled  to  recover  highest  market 
value.  In  an  action  for  the  conversion  of  personal  property,  in  the  absence  of 
special  circumstances,  the  value  of  the  property  at  the  time  of  such  conversion, 
with  interest,  is  the  measure  of  damage,  and  it  is  error  for  the  court  to  charge 
that  the  plaintiff  is  entitled  to  recover  '*  the  highest  value  of  the  article  con- 
verted *  *  *  from  the  time  of  the  conversion  to  the  time  of  trial,"  with 
Interest  on  such  value.     Corn  EzcJiange  Bank  v.  Peabody,  553. 

7.  Erroneous  clmrge.  "When  the  jury  has  found  a  verdict  for  the  highest  value 
proved  by  the  plaintiff,  in  the  face  of  evidence  of  a  much  less  value  shown  by 
the  defendant,  it  cannot  be  said  that  such  erroneous  charge  did  not  prejudice 
the  defendant,  as  it  excluded  the  defendant's  evidence  from  the  consideration  of 
the  jury.    Id. 

Sale  —  secured  debt  sold  as  worthless  by  assignee  for  benefit  of  creditors  — 
mutual  mistake  of  fact  —  error  in  excluding  evidence  that  purchaser  did  not 
know  debt  was  secured  —  when  sale  should  be  rescinded  because  minds  of  partiea 
have  not  met  —  counterclaim  asking  rescission  requires  reply. 
Flynn  v.  Smith,  870. 

Corporation  —  liability  of  directors  of  (Jredit  insurance  eorporation  for  invest- 
ing funds  of  said  corporation  in  worthless  stock  of  another  corporation  —  when 
receiver  of  such  corporation  not  estopped  by  action  of  stockholders  authorizing 
such  investment. 

Bowers  v.  Male,  209. 
Chattel  mortgage  — on  default  mortgagee  must  take  possession  or  reflle  mort- 
gage—  when  proof  of  taking  possession  sufficient — conversion  by  sheriff  selling 
under  execution  —  when  surety  who  indemnifies  sheriff  liable  to  mortgagee. 
Sloan  V.  National  Surety  Co.,  94. 

Former  judgment  for  tort  unsatisfied  does  not  bar  subsequent  action  against 
joint  tort  feasor  —  subsequent  action  barred  only  when  prior  judgment  satisfied 
—  reply  not  necessary  to  defense  of  former  recovery. 
Beno  V.  Thompson^  316. 

Common  carrier  —  no  recovery  on  common-law  liability  of  carrier  under  com- 
plaint setting  out  breach  of  express  contract  —  recovery  for  tort  not  proper  under 
complaint  on  contract  —  failure  to  show  conversion. 
Bosenfeld  v.  Central  Vermont  R.  Co.,  871. 

Conditional  sale— retaking  of  property  inconsistent  with  affirmance  of  sale. 
Cooper  V.  Payne,  785. 

Of  real  into  personal  property. 
See  Real  Pkoperty. 

COBESPONDEirr. 

In  divorce  action. 

See  Husband  akd  Wife, 
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OOBPOKATION. 

1.  Liability  of  directors  of  credit  iiuurcmce  corporation  for  investing  funds  of  said 
torporation  in  teorthUss  stock  of  another  corporation — when  receiver  of  such  corpo- 
ration not  eatopped  bv  action  of  stoefc/iolders  authorizing  #uM  investment.  Action  by 
the  receiver  of  an  insolvent  credit  insurance  company  against  its  directors  per- 
sonally to  recover  sums  allege<l  to  have  been  wasted  by  the  defendants  in  the 
purchase  of  the  worthless  stock  of  another  corporation  under  the  control  of  said 
corporation. 

The  facts,  in  brief,  were  as  follows: 

The  credit  insurance  corporation  doing  a  losing  business  became  unable  to 
report  the  surplus  requirecf  by  the  statutes  of  other  States  to  entitle  it  to  do 
business  in  such  States.  In  order  to  satisfy  the  requirements  as  to  said  surplus, 
a  plan  was  devised  to  reduce  the  capital  stock  which  in  said  States  was  treated 
as  a  liability  and  to  create  a  surplus  to  be  made  up  by  the  conversion  of  a  por- 
tiOQ  of  its  capital  into*surplus  through  the  retirement  and  cancellation  of  an 
equal  amount  of  stock,  and  by  the  raising  of  a  further  sum  in  cash.  This  plan 
was  sanctioned  by  the  stockholders  at  a  regular  meeting,  at  which  the  formation 
of  a  corporation  was  authorized,  to  be  called  the  "Reserve  Company."  with  a 
capital  through  which  the  surplus  of  the  credit  insurance  company  should  be 
increased.  The  purchase  of  stock  of  said  Reserve  Company  was  authorized, 
but  it  waft  provided  bv  the  stockholders  that  stock  so  purchased  should  not 
appear  as  an  asset.  The  said  Reserve  Company  was  formed,  but  it  was  found 
impoflsible  to  dispose  of  any  of  its  stock  in  open  market,  and  the  only  asset  of 
said  company  was  an  agreement  made  between  the  credit  insurance  company 
and  one  Smith,  by  wliich  the  latter  was  to  pay  the  former  |50,000  for  full-paid 
stock  to  be  canceled  on  delivery  and  |50,000  balance  in  installments,  in  consid- 
eration of  which  payments  the  insurance  company  agreed  to  pay  Smith  or  his 
assigns  $1  for  each  $1,000  of  insurance  in  force  on  its  books  at  certain  periods. 
The  said  agreement  further  provided  that  said  Smith,  or  his  assigns,  was  only 
entitled  to  such  payment  in  proportion  to  the  sums  advanced  by  nim,  and  that 
a  failure  on  his  part  to  advance  the  sums  should  only  operate  to  torfeit  his  right 
to  said  payment.  This  contract  was  assigned  by  Smith  to  the  Reserve  Com- 
pany. Smith  became  the  owner  of  the  entire  stock  of  the  Reserve  Company 
oo  the  assignment  of  the  contract,  and  the  Reserve  Company  agreed  to  hold 
Smith  harimess  from  all  liability  to  the  insurance  company,  and  thereafter  said 
insurance  company  did  release  said  Smith  from  liability  on  said  contract. 
Smith  thereupon  reassigned  the  capital  stock  of  the  Reserve  Company  to  said 
company  in  consideration  of  its  agreement  to  hold  him  harmless. 

As  said  transactions  did  not  enable  the  insurance  company  to  report  a  sufficient 
surplus  to  do  business  in  other  States,  the  defendant  directors  subscribed  for  and 
bought  190,000  worth  of  stock  of  the  Reserve  Company,  borrowing  the  money 
to  pay  therefor.  Thereafter  the  defendant  directors  authorized  the  purchase  by 
the  insurance  company  of  the  stock  of  the  Reserve  Company,  which  was  car- 
ried out  by  the  purchase  of  the  stock  held  by  the  defendants.  Other  transactions 
of  the  same  nature  were  carried  out  by  the  defendants  as  particularly  set  forth 
in  the  opinion. 

Seld,  that  the  defendants  were  personafly  liable  to  the  receiver  of  said  insur- 
ance company  for  sums  squandered  in  the  purchase  of  said  stock  of  said  Reserve 
Company  known  by  them  to  be  worthless; 

That  said  directors  were  not  relieved  from  said  personal  liability  by  reason 
of  the  resolution  of  the  stockholders  of  said  insurance  company  authorizing  the 
formation  of  said  Reserve  Company  and  the  purchase  of  the  stock  thereof; 

That  said  defendants  were  not  relieved  from  personal  liability  by  reason  of  a 
resolution  of  the  stockholders  of  said  insurance  company  ratifving  the  acts  of 
said  directors  in  purchasing  said  stock  when  said  directors  had  control  of  suid 
meeting  by  controlling  the  majority  of  the  stock  in  person  or  by  proxy.    Bovoers 

2.  Action  to  determine  ownership  of  stock — findings  unwarranted  by  evidence^ 
written  declarations  in  claimant's  own  beJialf  inadmissible  —  stock  certificate  bock 
not  made  evidence  by  statute.  Action  by  a  corporation  to  determine  the  owner- 
ship of  certain  shared  of  its  corporate  stock  and  to  call  in  certain  alleged 
certificates,  to  declare  certain  certificates  void,  and  to  determine  the  rights  of 
claimants  to  stock. 

Afp-  Div.— Vol.  CXI.  00 
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A  judgment  in  favor  of  certain  stockholders  is  reversed  and  a  new  trial  granted 
because  of  the  following  eiToneous  findings  and  rulings  by  the  referee: 

First,  when  the  by-laws  provide  that  no  director  shall  receive  compensation 
for  performing  any  special  services  except  by  a  two-thirds  vol«,  and  that  no 
debt  beyond  the  current  expenses  of  the  company  shall  be  contracted  by  the 
directors  without  the  assent  of  a  majority  of  the  stockholders,  a  finding  that  cer- 
tain stock  issued  to  a  director  by  mutual  consent  of  the  directors,  but  with- 
out formal  resolution  and  without  being  countersigned'  by  the  legally  elected 
treasurer,  as  required  by  the  by-laws,  was  the  property  of  said  director  is  error. 
Evidence  for  and  against  the  authority  to  issue  said  stock,  considered. 

Second,  when  certain  stock  was  assigned  by  the  holder  in  consideration  of  a 
note  by  the  assignee  expressly  providing  for  a  reassignment  if  the  note  should 
not  be  paid,  and  the  assignee  never  paid  the  note,  4nd  the  assignor  there- 
upon assigned  all  his  interest  in  the  note  and  the  stock  to  another  person,  it  is 
error  to  find  a  title  in  the  first  assignee  and  to  refuse  to  determine  the  title  of  the 
second  assignee.  All  parties  being  before  the  court,  their  respective  rights  should 
have  been  determined. 

Third,  when  conflicting  evidence  as  to  the  title  of  certain  shares  of  stock 
has  been  received,  and  there  is  no  specific  finding  as  to  whom  said  shares  belong, 
a  new  trial  is  necessary.  ^ 

Fourth,  it  is  error  to  admit  statements  indorsed  on  original  canceled  certifi- 
cates made  bv  the  claimant  himself  which  show  his  title  to  the  stock  issued  there- 
for. Such  declarations  in  the  claimant's  own  behalf  are  inadmissible,  and  a 
stock  certificate  book  is  not,  like  a  stock  transfer  book,  made  competent  evidence 
by  Laws  of  1875,  chapter  611,  section  17.  Geneva  Mineral  Springs  Ch.,  Limited^ 
V.  Steele,  706. 

8.  Action  by  stockholder  to  dissolve  corporation  and  set  aside  prior  voluntary  diMo- 
lution  —  complaint  — failure  to  state  cause  of  action  —  wJien  directors  not  neceuary 
parties  defendant.  The  complaint  in  an  action  by  a  stockholder  under  section 
1785  of  the  Code  of  Civil  Procedure  to  procure  the  dissolution  of  a  corporation 
alleged  that  the  ordinary  and  lawful  business  of  the  corporation  had  been  sus- 
pended lor  at  least  a  year  and  the  submission  of  a  written  statement  of  facts  to 
the  Attorney  General  and  his  failure  to  institute  an  action  within  sixty  days, 
and  further  alleged  in  substance  that  in  a  prior  proceeding  by  the  corporation  in 
voluntary  dissolution,  pursuant  to  section  57  of  the  Stock  Corporation  Law,  a 
certificate  had  been  issued  by  the  Secretary  of  State  to  the  effect  that  the  cor- 
poration had  complied  with  said  section  in  order  [to  be  dissolved  in  pursuance 
thereof,  but  that  said  proceeding  was  taken  without  notice  to  the  plaintiff 
or  to  minority  stockholders  and  for  the  purpose  of  defrauding  the  plaintiff 
and  minrrity  stockholders,  etc.,  in  pursuance  of  a  conspiracy  set  forth  in  the 
complaint.    The  relief  demanded  was  that  the  voluntary  dissolution  be  set  aside. 

Held,  tliat  as  said  complaint  did  not  allege  that  the  notice  to  stockho^ers 
required  by  the  statute  (Stock  Corporation  Law,  §  57)  had  not  been  published  or 
that  no  notice  had  been  served  upon  or  mailed  to  the  stockholders,  the  complaint 
failed  to  state  a  cause  of  action; 

That  the  alleviations  as  to  the  fraudulent  purpose  of  the  voluntary  dissolution 
were Tiot  allegations  of  fact  which  justified  a  judgment  declaring  the  proceed- 
ings void,  but  were  mere  allegations  of  motive  which  were  immaterial. 

It  seems,  that  the  directors  are  not  necessary  parties  defendant  in  such  action 
when  no  personal  judgment  is  asked  against  them.  Knickerbocker  y.  Oroton 
Bridge  &  Manufacturing  C.k,  145. 

4.  Stockholder's  auction  to  recover  corporate  assets  dissipated  hy  fraud  —  when  prior 
demand  tliat  corporation  bring  action  not  necesaarv.  In  an  action  by  a  stockholder, 
who  claims  to  have  been  induced  by  fraud  to  place  bis  stock  in  the  hands  of  a 
trustee,  and  with  other  stockholders  to  have  been  defrauded,  pursuant  to  a  con- 
spiracy of  the  officers  of  the  corporation  and  others  to  put  the  corporation 
throu|Th  bankruptcy  to  defraud  its  creditors  and  stockholders  other  than  those 
participating  in  the  conspiiacy,  to  recover  the  assets  dissipated  by  the  collusion 
of  said  offlcers,  it  is  not  necessary  to  allege  a  refusal  of  the  corporation  upon 
demand  to  commence  such  action  if  the  only  Officers  upon  whom  such  demand 
could  have  been  made  are  shown  to  have  participated  in  the  conspiracy. 

Under  other  circumstances  such  demand  and  refusal  would  be  necessary  to 
make  out  a  cause  of  action.     Weber  v.  WaUerstein  {No.  f),  693. 
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5.  Proper  parties  defendant.  Individuals  not  members  of  the  corporation,  Tv-ho 
are  alleged  to  have  participated  in  the  conspiracy,  are  properly  made  parties 
def  endiint  in  order  that  they  may  be  comj)eUea  to  account. 

Though  a  plaintiff  in  such  action  has  no  standing  save  as  a  stockholder,  the 
fact  that  bis  stock  is  held  by  said  trustee  does  not  prevent  his  action  when  the 
trustee  is  shown  to  have  been  appointed  by  fraud  in  which  he  participated.    Id, 

6.  Time  of  trial.  It  is  not  necessary  to  postpone  the  action  until  the  termi- 
nation of  an  action  to  recover  the  stock  from  said  trustee.    Id, 

7.  Valitatum  of  stock  in  private  business  corporation  —  when  price  received  iJtere- 
for  is  adequate.  When  the  stock  is  that  of  a  private  family  corporation  owning 
no  patents  or  monopoly  and  engaged  in  a  manulucturin^  business,  the  success 
of  which  depends  upon  competition,  which  stock  has  no  listed  market  value,  its 
fair  market  value  may  be  shown  by  the  testimony  of  one  who  has  been  con- 
nected with  the  business  and  has  personal  knowledge  of  its  affairs.  Its  worth 
is  not  to  be  measured  bv  that  set  out  in  an  inventory  of  the  corporation,  but  at 
the  probable  market  value  on  liquidation. 

The  valuation  of  such  stock  by  the  Special  Term  confirmed.  CaUde  v.  Cabbie, 
426. 

8.  Ecidence — when  expert  opinion  as  to  value  excluded.  As  such  stock  has  no 
recognized  market  value,  it  is  not  error  to  exclude  the  opinions  of  expert  wit< 
nesses  having  no  knowledge  of  the  corporate  affairs  based  upon  hypothetical 
questions  only.     Id. 

9.  Corporate  bonds  —  when  president  of  corporation  has  sufficiently  accounted  for 
bonds  received  for  sale.  When  a  corporation  by  resolution  authorizes  an  issue  of 
bonds  to  be  sold  for  the  benefit  of  the  corporation,  and  does  not  specify  which 
officers  are  to  sell  them,  the  president  of  such  corporation  who  has  received  the 
bonds  for  sale  and  has  turned  over  some  of  them  to  the  vice-president  to  sell  is 
not  accountable  to  the  corporation  for  the  bonds  so  turned  over,  in  the  absence  of 
proof  of  negligence  or  collusion  against  the  interests  of  the  corporation  in  so 
doing.     Owego  Gas  Light  Co.  v.  Boyer,  140. 

10.  Delivery  of  bonds  to  otJier  officer  for  sale.  Such  president  has  sufficiently 
accounted  for  said  bonds  by  showing  that  he  turned  them  over  to  the  vice- 
president  for  sale.    Id. 

Testamentary  trust  —  life  beneficiary  of  the  income  and  dividends  of  specific 
stock  placed  in  trust  is  entitled  to  receive  dividends  declared  thereon  —  distinc- 
tion in  this  respect  between  trust  of  specific  stock  and  trust  of  a  fuud  of  money 
—  subscription  rights  accruing  on  such  stock  go  to  increase  corpus  of  the  trust  — 
unnecessary  to  provide  a  sinking  fund  to  provide  against  depreciation  in  value 
of  specific  securities  —  trustees  receiving  such  specific  stock  entitled  to  one-half 
commissions  —  when  life  beneficiary  entitled  to  act  as  trustee  —  when  life  bene- 
ficiary acting  as  trustee  entitled  to  commissions. 
llobertson  v.  de  BruUUour,  882. 

Contract  —  contract  of  transferrer  of  stock  that  corporate  debts  will  be  col- 
lected —  such  contract  not  for  benefit  of  corporation  —  when  no  action  by  corpo- 
ration lies  thereon  —  proof  of  assignment  of  rights  of  purchaser  not  admissible 
unless  alleged  in  complaint. 

lioc/iester  Ih-y  Goods  Co.  v.  Fahy,  748. 

Negligence  —  membership  corporation  liabte  for  personal  injuries  received 
through  negligence  of  its  servants  —  evidence  —  statement  of  member  of  such 
corporation  to  accident  insurance  company  that  he  was  being  carried  home  not 
conclusive. 

Beecroft  v.  Neio  York  Athletic  Club,  392. 

Life  insurance  corporation  —  when  sale  of  assets  to  other  corporation  valid  — 
when  Superintendent  of  Insurance  not  personally  liable  for  allowing  substitution 
of  bonds  deposited  in  his  department. 

Raymond  v.  Security  Trust  iSc  Life  Insurance  Co.,  191. 

Real  property  —  injury  to  shade  trees  by  erection  of  telephone  poles  —  damage 
recoverable  when  injury  is  wanton  —  when  complaint  dismissed  for  failure  to 
show  damage. 

Osborne  v.  Auburn  Telephone  Co.,  702. 
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Trust  —  beneficiary  entitled  to  " dividends,  issues  and  profits"  of  stock  in 
manufacturing  corporation — what  portion  of  increase  in  assets  of  corporation 
Included  under  said  terms. 

Matter  of  Stevens,  773. 

Deposition — examination  of  officer  of  corporation  —  Code  of  Civil  Procedure, 
§§  870.  872,  873,  and  rule  82  construed  —  matters  not  a  defense  to  such  applica- 
tion— laches  no  bar. 

OMmarky.  U.  8.  Electro- Galvanizing  Co.,  526. 

Preferred  cause  —  when  action  by  receiver  of  corporation  entitled  to  preference. 
SchUnnger  v.  Gilhooly,  158. 

Life  insurance  —  mutual  company  without  stock  is  not  a  stock  corporation. 
People  ex  rel,  Venner  v.  New  York  Life  Insurance  Co.,  183. 

Inheritance  tax  —  valuation  of  unlisted  stock  in  private  corporation. 
Matter  of  Curtice,  230. 

Receivers  —  when  not  appointed  in  action  to  recover  corporate  assets. 
}mer  V.  Walleratei7i,  {No.  £),  700. 

Societies,  clubs  and  similar  bodies. 
See  Association. 

To  carry  on  insurance  business. 
ISee  Insurance. 

See  Railroad. 

OOST& 

1.  Tiixation  of  costs  — costs  before  notice  of  trial  in  action  for  money  had  and 
received.  In  an  action  in  tort  the  costs  before  notice  of  trial  should  be  taxed  at 
twenty-five  dollars,  but  if  the  action  be  ex  contractu  said  costs  should  be  taxed 
at  fifteen  dollars.    Lange  v.  ScJiite,  613. 

2.  When  complaint  states  such  cause  of  action.  When  the  allegations  of  a  com- 
plaint make  it  doubtful  whether  an  action  is  in  tort  for  money  received  in  a 
fiduciary  capacity  and  converted,  or  merely  for  money  had  and  received,  it 
should  be  construed  as  an  action  ex  contractu  and  the  costs  before  notice  of  trial 
taxed  at  fifteen  dollars.    Id. 

3.  Allegation  of  conversion.  The  piere  allegation  that  the  defendant,  who  had 
received  moneys  from  the  plaintiff  to  pay  out  on  certain  claims,  "  converted  the 
same  to  his  own  use,"  does  not  characterize  the  cause  of  action  but  may  be 
regarded  as  surplusage. 

Ambiguous  complaint  construed.   Id. 

Attorney  and  client  —  attorney's  lien  on  settlement  by  client — no  lien  for  costs. 
Oisliei  V.  Metropolitan  Street  H,  Co.,  912,  913. 

Negligence  —  death  of  brakeman  while  coupling  defective  cars — extra  allow- 
ance denied. 

tVeemont  v.  Boston  &  Maine  R.  R.  Co.,  831. 

Stay  of  proceedings  for  failure  to  pay  costs  of  former  action. 
Loftus  V.  Straight  Line  Engine  Co.,  718. 

Negligence  —  extra  allowance  improper. 

Walker  v.  Newton  Falls  Paper  Co.,  19. 

OOUNTEBCLAIM. 

See  Setoff. 

COUNTY. 

1.  Municipal  corporations  —  treasurer  of  Delaware  county  not  authoritcd  to  pay 
over  to  towns  taxes  received  from  railroads.  The  payment  by  the  treasurer  of  the 
county  of  Delaware  to  the  supervisor  of  the  town  of  Walton  of  the  taxes 
received  from  the  New  York,  Ontario  and  Western  Railroad  Company  on  its 
assessment  in  said  town,  exclusive  of  taxes  for  school  district  and  highway  pur- 
poses, was  illegal,  as  by  section  12  of  the  General  Municipal  Law  euch  moneys 
were  required  to  be  applied  to  the  redemption  of  the  outstanding  bonds  of 
said  town  issued  to  aid  in  the  construction  of  said  railroad. 
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The  town  is  entitled  to  recover  said  moneys  from  the  county  treasurer.  Toisn 
of  Walton  V.  Adair,  817. 

2.  Failure  of  said  treasurer  to  show  that  town  received  tlie  benefit  of  such  payment. 
In  cm  action  to  recover  such  moneys  the  burden  is  on  the  defendant  to  show 
that  the  town  has  had  the  benefit  of  the  moneys  when  he  seelcs  to  justify  the 
payment  to  the  supervisor  on  such  grounds.  Such  burden  of  proof  is  not  sus- 
tained when  it  appears  that  the  moneys  paid  to  the  supervisor  by  the  county 
treasurer  were  mingled  by  him  with  other  moneys  in  his  hands  and  that  the 
moneys  expended  by  said  supervisor  for  the  town  were  less  in  amount  than 
the  other  funds  he  had  at  his  disposal  for  such  purpose,  exclusive  of  said 
railroad  taxes.    Id. 

8.  Laws  of  1903,  chapter  515,  unconstitiitional  as  applied  to  this  case.  Laws  of 
1903,  chapter  515,  amending  section  13  of  the  General  Municipal  Law,  validat- 
ing payments  theretofore  made  in  good  faith  by  the  treasurer  of  any  county  to 
any  town  of  taxes  received  from  railroad  corporations,  is  unconstitutional  and  in 
violation  of  section  10  of  article  8  of  the  State  Constitution  when  it  has  the  effect 
of  extinguishing  existing  causes  of  action. 

Decisions  apparently  to  the  contrary  were  made  prior  to  the  adoption  of  said 
*  clause  of  the  Constitution.    Id. 

False  imprisonment  —  evidence  —  error  in  excluding  rules  of  institution  which 
permitted  imprisonment  of  plaintiff —  evidence  that  defendants  reported  their  act 
to  the  head  of  Institution  —  error  in  excluding  instructions  given  to  defendants  — 
delegation  of  power  to  confine  inmates  of  institution. 
Ounningham  v.  Shea,  624. 

Board  of  supervisors — power  to  offer  reward  for  information  of  horse  thieves 
—  liability  therefor. 

People  ex  rel.  CoUins  v.  Brower,  915. 

See  MxjNiciPAL  Corporation. 

COURT. 

1.  Municip<U  Court  of  New  York  —  order  opening  default  not  revietMble  on  appeal 
from  judgment  which  has  been  vacated.    As  section  257  of  the  Municipal  Court  Act 

of  the  city  of  New  York  prohibits  an  appeal  from  an  order  opening  a  default 
and  vacating  a  judgment  entered  thereon,  a  piain tiff  who  has  obtained  a  judg- 
ment by  deiault,  wnich  has  been  opened  and  the  judgment  vacated,  cannot 
review  said  order  under  the  guise  of  an  appeal  from  the  judgment  in  his  favor. 
Wendin  v.  Brooklyn  Heights  B.  R  Co.,  890. 

2.  Services  of  attorney  to  executor.  The  Appellate  Division  will  confirm  the 
findings  of  such  referee  and  surrogate  as  to  the  value  of  such  services  when  the 
findings  are  not  against  the  weight  of  the  evidence.     Matter  of  Smith,  23. 

Trial  —  suit  in  equity  —  new  trial  ordered  when  trial  justice  designated  to 
Appellate  Division  before  signing  and  filing  decision  —  cause  cannot  await 
expiration  of  such  designation  —  court  cannot  cqmpel  submission  of  case  on 
former  testimony. 

WilUamson  v.  Bandolph,  689. 

Life  insurance  —  mutual  company'  without  stock  is  not  a  stock  corporation  — 
mandamus  to  compel  allowance  of  inspection  of  list  of  members  not  a  statutory 
right — common-law  writ  in  discretion  of  court  —  when  such  writ  will  be  refused. 
People  ex  rel.  Venner  v.  New  York  Lije  Insurance  Co.,  183. 

Crime  —  payment  for  goods  with  worthless  check  —  evidence  insufficient  to 
sustain  conviction  for  violation  of  section  529  of  the  Penal  Code  —  erroneous 
refusal  to  charge  —  jurisdiction,  question  cannot  be  raised  on  conflicting  evidence. 
People  V.  Lhpp,  504. 

Practice  —  action  on  life  insurance  policy  —  error  to  dismiss  complaint  because 
answer  sets  out  short  Statute  of  Limitations — prior  action  in  County  Court 
discontinued  because  of  lack  of  jurisdiction. 

Bannister  v.  MicJiigan  Mutital  Life  Insurance  Co.,  765. 

Evidence  —  when  written  statement  of  defendant's  witness  inadmissible  — 
counsel  not  entitled  to  read  such  stutement  to  witness  —  power  of  trial  judge  — 
negligence  — injury  while  alighting  from  train. 

Finan  v.  New  York  CentnU  &  Hudson  Biver  B.  B.  Co.,  383. 
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Husband  and  wife  —  husband's  contract  for  support  after  separation  is  enforci- 
ble  — jurisdiction  of  Municipal  Court  of  New  York.    Baardon  v.  Woemer,  259. 

See  Practice. 

Of  surrogate. 

See  Surrogate. 

OOVENANT. 

In  lease. 

See  Landlord  and  Tenant. 

GBEDITOB'S  BILL. 

See  Debtor  and  Creditor. 

CRIME. 

1.  Criminal  law  —  wJien  mtMravMl  of  counts  in  an  indu^ment  doe»  not  inwUi- 
date  conviction  under  remaining  counts  —  nolle  prosequi  abolished.  Although  on 
the  trial  of  an  indictment  charging  (1)  burglary  in  the  third  degree,  (2)  grand  lar- 
ceny in  the  first  degree,  (8)  receiving  stolen  goods,  the  prosecution  abandoned 
the  first  and  second  counts,  a  motion  to  arrest  judgment  after  a  conviction  on 
the  third  count  should  not  be  granted  when  the  point  that  the  third  count  became 
defective  by  the  withdrawal  of  the  first  and  second  counts  was  not  raised  until 
after  the  conviction. 

In  the  absence  of  such  objection,  the  withdrawn  counts  remain  in  the  indict- 
ment for  the  purpose  of  explaining  the  references  contained  in  the  third  count, 
and  if  when  retained  for  that  purpose  the  third  count  is  sufficient,  arrest  of 
Judgment  should  not  be  granted. 

The  nolle  prosequi  is  abolished  by  section  672  of  the  Code  of  Criminal  Procedure. 
People  V.  Lewis,  558. 

2.  Payment  for  goods  toith  wortliless  check  —  evidence  insufficient  to  sustain 
conviction  for  violation  of  section  529  of  the  Penal  Code  —  erroneous  rrfusal  to 
eJuirge.  When  on  the  trial  of  an  indictment  for  a  violation  of  section  529  of 
the  Penal  Code  in  giving  a  worthless  cheque  in  payment  for  goods,  it  is  shown 
that  after  the  dishonor  of  the  cheque  the  vendor's  a^ent  went  to  Maine  with  the 
defendant  and  negotiated  a /transfer  of  real  estate  m  that  State  to  secure  the 
sum  due,  thus  treating  the  transaction  as  a  simple  indebtedness,  and  when  such 
agent  is  not  produced  by  the  complainant  on  the  trial  to  rebut  the  claim  of 
the  defendant  that  presentation  of  said  cheque  was  to  be  delayed,  and  when  the 
trial  judge  refuses  to  charge  that  tlie  jury  may  consider  the   conduct  of  the 

garties  toward  each  other  on  the  question  of  criminal  intent,  a  new  trial  should 
e  granted  in  furtherance  of  justice.    People  v.  Lipp,  504. 

3.  Jurisdiction,  question  cannot  he  raised  on  conflicting  evidence.  When  there 
is  an  issue  as  to  whether  the  goods  were  delivered  to  the  defendant  in  New  York 
or  in  Boston,  Mass.,  by  express,  the  defendant  cannot  raise  the  question  of  juris- 
diction of  the  State  court  on  such  conflicting  evidence.    Id. 

4.  Uttering  forged  note — knowledge  of  defendant.  When  upon  the  trial  of  an 
indictment  containing  two  counts,  first,  for  forging  a  note,  and,  second,  for  utter- 
ing said  forged  note,  the  first  count  is  withdrawn,  the  knowledge  of  the  defend- 
ant that  the  note  was  forged  becomes  an  issue,  and  it  is  reversible  error  to 
exclude  evidence  of  communications  made  to  the  defendant  by  any  person 
respecting  the  validity  of  the  note,  and  whether  or  not  it  was  made  by  the 
drawer  or  by  his  authority,  or  that  it  was  genuine  and  not  forged.  Such  com- 
munications bear  directly  upon  the  question  as  to  whether  the  defendant  knew 
that  tha  note  was  forged  when  he  uttered  it.    People  v.  Dolan,  600. 

5.  Evidence  — error  in  excluding  communications  made  to  defendant  as  to  general 
character  of  note.  The  evidence  of  such  communications  to  defendant  should 
not  be  restricted  to  those  made  to  him  before  or  at  the  time  that  he  uttered  the 
note  when  he  claims  to  have  first  learned  of  the  forgery  when  it  was  protested 
for  non-payment,  and  it  is  error  to  exclude  such  communications  made  after  that 
time.    Id, 

6.  When  error  to  admit  evidence  of  otJier  unreUtted  forgeries.  While  evidence  of 
other  forgeries  so  related  to  the  transaction  in  question  as  to  show  a  common 
motive  or  intent  may  be  admissible  on  the  question  of  motive  or  knowledge  that 
said  note  was  forged,  it  is  reversible  error  to  admit  evidence  of  other  independent 
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forgeries  which  are  not  so  related  to  the  forgery  in  question  as  to  throw  light 
upon  the  defendant's  knowledge  thereof.     Id. 

7.  Larceny  —  admission  of  evidence  of  another  and  unconnected  tJteft  by  defendant 
reversible  error.  On  the  trial  of  an  indictment  for  grand  larceny  in  stealing  a 
diamond  pin,  it  is  reversible  error  to  admit,  against  objection,  evidence  of  a  for- 
mer and  unrelated  larceny  by  the  defendant.  It  is  not  permissible  to  introduce 
evidence  of  an  independent  crime  to  establish  the  guilt  of  a  person  indicted  for 
a»  specific  offense. 

Such  evidence  only  becomes  admissible  Vhen  the  two  crimes  were  committed 
in  pursuance  of  a  single  scheme  or  design.     People  v.  Sekeson,  490. 

8.  Failure  to  correct  such  error.  When  several  witnesses  have  been  allowed  to 
testify  as  to  such  independent  crime,  the  error  is  not  cured  by  striking  out  some 
of  the  testimony  if  other  parts  remain  on  the  record  not  stricken  out  and  the 
judge  in  his  charge  makes  no  reference  to  such  evidence  and  fails  to  instruct  the 
jury  to  disregard  it.     Id. 

9.  Confession  of  defendant  to  said  unrelated  theft  not  admissible  against  him. 
The  admission  of  evidence  of  such  unrelated  crime  is  none  the  less  error  because 
given  as  a  confession  made  by  the  defendant  to  one  of  the  witnesses.     Id. 

10.  Playing  "ci'aps"  in  vacant  lot  without  breach  of  ths  peace  is  not  criminal. 
The  throwing  of  dice  for  certain  numbers,  called  "  craps,"  Is  not  in  itself  a  crime, 
and  when  done  by  a  boy  and  his  companions  in  a  vacant  lot  without  noise  or 
disturbance  constituting  a  breach  of  the  peace,  is  not  a  violation  of  section 
675  of  the  Penal  Code.    People  v.  McDermott,  880. 

11.  Criminal  law  —  habeas  corpus  —  when  certificate  of  conviction  sufficient.  A 
certificate  of  conviction  which  uses  the  words  "  having  thereupon  pleaded  guilty, 
it  is  adjudged,"  etc.,  is  a  siibstintial  compliance  with  the  statute  (Code  Crim. 
Proc.  §§  721,  722),  and  furnishes  no  ground  for  the  release  of  the  offender  on 
habeas  corpus.     People  ex  rel.  Cook  v.  Pitts,  321. 

12.  Crimimd  hfw  —  habeas  corpus  —  certificate  of  conviction,  when  sufficient.  A 
certificate  of  conviction  is  not  defective  in  failing  to  state  the  time  when  and  the 
place  where  and  the  person  from  whom  a  larceny  was  committed,  and  such  omis- 
sions furnish  no  ground  for  the  release  of  the  offender  on  habeas  corpus.  People 
ex  rel.  Bidwell  v.  Pitts,  319. 

DAMAGES. 

1.  Interest  not  recoverable  on  breach  of  covenant  by  tenant  to  repair.  A  ten^mt 
who  has  covenanted  to  make  all  rep  i  «'  and  has  failed  to  do  so  is  not  charge- 
able with  interest  on  the  sum  recovereu  by  the  landlord  in  an  action  for  damages 
for  the  breach  of  the  covenant.  Such  damages  are  not  ascertainable  by  computa- 
tion, even  though  the  landlord  made  the  repairs  at  his  own  cost  on  the  tenant's 
default.     Markham  v.  Stevenson  Brewing^  Co.,  178. 

2.  Practice  —  when  objection  sufficient.  An  objection  to  the  allowance  of  such 
interest  is  timely  if  made  when  the  court  directs  it  to  be  added  to  the  verdict.  It 
need  not  be  made  before  the  jury  goes  out.     Id. 

Mortgage  —  realty  and  chattel  mortgage  securing  same  debt  —  agreement  that 
resort  shall  first  be  had  to  the  realty  mortgage  —  mortgagors  not  damaged  by 
violation  of  said  agreement  by  sale  under  chattel  mortgage  which  conveyed  no 
interest  —  counterclaim  for  such  damage  properly  dismissed  inaction  to  foreclose 
realty  mortgage. 

McEchron  v.  Marline,  805. 

Mechanic's  lien  —  no  lien  for  tearing  down  buildings  under  contract  to  erect 
other  buildings  —  no  recovery  on  quantum  meruit  may  be  had  in  an  action  on  a 
mechanic's  lien  when  the  hen  not  established  —  when  architect's  certificate 
necessary. 

Thompson- Starrett  Co.  v.  Brooklyn  Heights  Realty  Co.,  368. 

^ire  insurance —  when  mortgagor  who  bids  in  property  on  foreclosure  entitled 
to  indemnity  for  loss  accruing  prior  to  delivery  of  aeed  —  measure  of  damages 
when  mortgagee  assigns  part  interest  in  bid  before  loss  by  fire. 
Uhlf elder  v.  Palatitie  Insurance  Co.,  lAmited,  57. 
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Libel  — false  publication  calling  plaintiff  "a  rogues'  gallery  man"— legal  and 
express  malice  distinguished  —  proof  of  express  malice  essential  to  recovery  of 
exemplary  damages  —  erroneous  charge. 

Carpenter  v.  Mw  York  Evening  Journal  Publishing  Co,,  2W. 

Complaint  —  action  against  syndicate  on  guaranty  to  sell  securities  —  T^hen 
damage  sufficiently  alleged  —  complaint  on  breach  of  contiact  not  demurrable  for 
failure  to  allege  damage — contract  construed. 
Cause  V.  Commonwealth  Trust  Co.,  530. 

Injunction  to  restrain  sale  of  collateral  security — when  remedy  at  law  ade- 
quate —  complaint  —  failure  to  show  irreparable  damage  and  tliat  remedy  at  law 
is  inadequate. 

Ehrich  V.  Grant,  196. 

Real  property  —  injury  to  shade  trees  by  erection  of  telephone  poles  —  damage 
recoverable  when  injury  is  wanton — when  complaint  dismissed  for  failure  to 
show  damage.  , 

Osborne  v.  Auburn  Telephone  Co,,  702. 

Conversion  —  measure  of  damage  —  when  plaintiff  not  entitled  to  recover 
highest  market  value  —  erroneous  charge. 

Corn  Exchange  Bank  v.  Peabody,  558. 

Real  property  —  action  for  damages  for  injury  to  value  thereof  by  elevated 
railway  —  measure  of  damages. 

Sehmilz  v.  Brooklyn  Union  Elemted  B.  B.  Co,,  808. 

Nuisance  —  damages  to  lessee  of  adjoining  property  by  operation  of  electric 
light  plant. 

Bly  V.  Edison  Electric  Illuminating  Co.,  170. 

Mechanic's  lien  — damages^- when  interest  not  recoverable  in  action  to  fore- 
close lien. 

Fbx  V.  Davidson,  174.  * 

Real  property  —  injury  to  real  estate  by  elevated  railroad  viaduct  not  damnum 
absque  injuria. 

Wallach  V.  New  York  <Sb  BhrUm  B.  B.  Co.,  273. 

See  Landlord  and  Tenant. 

BE  FACTO. 

Officer. 

See  Officer. 

BE  TUBE. 

Officer. 

See  Officer. 

DEBTOR  AND  CBEDITOB^ 

Creditor's  bill  to  set  aside  conveyance  — evidence  —  when  deposition  of  grantor 
on  supplementary  proceedings  casts  burden  on  grantee  to  disprove  fraud  — 
failure  to  object  to  such  deposition  as  hearsay  —  evidence  of  value  of  lands  —  in 
creditor's  action  court  may  set  aside  deed  or  aeclare  it  to  be  a  mortgage. 
Lawrence  Brothers,  Inc.,  v.  Reylman,  848. 

Reference  to  take  accounts  of  assignee  for  benefit  of  creditors  —  report  "filed 
after  death  of  assignee  should  be  returned  to  referee  —  election  of  administratrix 
and. sureties  of  assignee  to  end  reference. 
Matter  of  Venable,  508. 

Creditor's  bill  —  failure  to  show  conveyance  to  be  fraudulent  —  eyidenoe— 
when  deposition  of  grantor  inadmissible  against  grantee. 
Wadleigh  v.  Wadleigh,  367. 

Assignment  by  debtor. 
See  Assignment. 

DECEDENT'S  ESTATE. 

Consent  that  claim  against,  be  determined  by  surrogate  —  when  action  on  daim 
barred  by  such  consent. 

CkM'k  y.  SeoviU,  85. 
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DBCBEE. 

See  Judgment. 

Action  to  set  aside  conveyance  and  auignment  made  by  devisee  -^fraudulent  repre- 
seiUations  by  grantee— -evidence  sufficient  to  establish  legilitnaey  and  title  of 
grantor.  Action  to  set  aside  a  conveyaace  of  plaintiff's  interest  as  devisee  under 
the  will  of  Harriet  Cramsey  of  certain  real  estate  and  an  assignment  of  his  interest 
in  her  estate  on  the  grounds  that  the  same  were  procured  by  false  and  fraud- 
ulent representations.  Her  will  gave  to  her  son  Benjamin  the  use  for  life  of  a 
portion  of  her  estate,  and  at  his  death  "  to  his  children  then  living." 

The  plaintiff  claims  title  as  the  son  and  only  heir  of  Benjamm.  The  action 
was  defended  on  the  ground  that  plaintiff  was  not  the  lawful  issue  of  Benjamin, 
and  that  the  instruments  were  not  procured  by  fraud. 

As  to  plaintiff's  legitimacy  it  was  shown  that  Benjamin  Cramsey  had  lived 
with  plaintiff's  mother  at  the  home  of  her  parents  at  the  time  and  before  the 
birth  of  plaintiff;  that  plaintiff  was  born  there;  that  Benjamin  introduced  plain- 
tiff's mother  to  his  relatives  and  neighbors  as  his  wife,  and  brought  a  brother 
to  see  their  son,  the  plaintiff;  that  plaintiff's  mother  preserved  a  paper  which, 
though  not  in  the  statutory  form,  she  regarded  as  a  marriage  certificate,  and  also 
a  certificate  of  the  baptism  of  plaintiff  under  the  name  of  Cramsev.  The  agent 
employed  to  procure  the  deed  and  assignment  knew  of  the  plaintiff^'s  existence  as 
the  son  of  Benjamin,  and  the  deed  and  assignment  recited  the  fact  that  he  was 
such  son;  the  grantee  and  assignee,  a  grandson  of  Harriet  Qramsey,  had  full 
opportunitjr  of  ascertaining  and  knowing  his  relatives,  and  his  father  repre- 
sented him  in  the  investigation  as  to  the  existence  of  an  heir  of  Benjamin  and 
suggested  that  the  deed  and  assignment  run  to  defendant.  The  only  evidence 
to  the  contrary  was  that  of  the  defendant's  father,  that  he  did  not  know  of  any 
acquaintance  or  intimacy  between  his  brother  and  plaintiff's  mother,  of  their 
marriage  or  the  birth  of  plaintiff,  and  that.his  brother  aid  not  live  at  the  residence 
of  plaintiff's  mother. 

Held,  that  assuming  that  the  burden  was  on  plaintiff  to  establish  that  he  was 
the  heir  of  Benjamin,  he  had  sustained  it  by  a  fair  preponderance  of  evidence 
and  a  finding  that  the  contract  of  marriage  was  not  proved  was  against  the 
weight  of  evidence. 

On  the  question  as  to  whether  the  deed  and  assignment  were  procured  by  false 
and  fraudulent  representations,  it  was  shown  that  the  plaintiff  was  ignorant, 
could  hardly  read  and  write;  that  he  did  not  solicit  the  purchase  of  his  interest  in 
the  estate;  that  he  was  ignorant  of  his  interest  and  was  asserting  no  claim;  that 
be  was  without  business  experience  and  relied  entirely  on  his  agent  Dean,  who 
was  set  in  motion  by  the  agent  of  defendant;  that  the  deed  and  assignment  were 
prepared  at  the  instance  of  the  defendant,  and  plaintiff  was  induced  to  refrain 
from  talking  with  his  uncle,  with  whom  ne  lived:  that  the  consideration  paid  was 
$500,  while  the  interest  of  defendant  in  the  property  was  from  four  to  ten  times 
that  amount;  that  he  was  led  to  believe  that  the  interest  assigned  was  in  his 
father's  estate  and  not  his  grandmother's;  that  it  was  of  little  value,  heavily 
incumbered  and  likely  to  be  lost  by  foreclosure.  The  defendant  understood  the 
value  of  plaintiff's  interest.  The  plaintiff  in  his  complaint  and  at  the  trial  offered 
to  return  the  amount  paid  with  interest. 

ffeld^  that  the  plaintiff  was  deceived  by  misrepresentation  of  material  facts 
and  was  entitled  to  rescind  and  have  the  deed  and  assignment  canceled  on 
returning  the  amount  paid.     Cramsey  v.  Sterling,  568. 

Trust  deed  with  remainders  to  heirs  of  beneficiary  —  when  heirs  to  be  ascer- 
tained at  death  of  beneficiary  —  adoption  —  when  adopted  child  is  heir  and  takes 
trust  estate  to  exclusion  of  brothers  of  beneficiaries. 
Gilliam  v.  Guaranty  Trust  Co.,  656. 

Trespass  by  cutting  timber  —  reservation  of  right  to  cut  timber  construed  — 
when  no  time  set  timber  must  be  removed  within  reasonable  time  —  when  such 
right  not  acquired  by  prescription. 
Decker  v.  Hunt,  821. 

Will  —  power  coupled  with  interest  —  conveyance  by  warranty  deed  for  full 
value  shows  intention  to  exercise  power. 
Vines  v.  Clarke,  12. 

In  creditor's  action  coiirt  may  set  aside  deed  or  declare  it  to  be  a  mortgage. 
Latorence  Brothers,  Inc.,  v.  Heylman,  848. 
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DEFINITION.  ^ 

1.  ''Principal."  That  a  large  increase  in  the  value  of  the  assets  at  the  time 
of  sale,  made  up  of  materials  and  *'  betterments/'  was  to  be  treated  as  principal, 
being  an  increase  in  the  value  of  the  property  itself,  and  should  not  be  treated  as  a 
"profit"  arising  from  or  growing  out  of  the  stock  held  in  trust.  Matter  of 
Stet>en9,  773. 

2.  "Dividends,  issues  and  profits.*'  That  the  words  ''dividends,  issues  and 
profits,"  used  in  the  creation  of  the  trust,  must  be  construed  as  meaning  ' '  income 
or  earnings,"  and  that  a  large  balance  representing  good  will  could  not  be  taken 

as  earnings  or  increase.    Id. 

8.  W?uit  constitutes  *' capital.**  That  the  value  of  the  ^material  on  hand  and 
the  *' betterments"  at  the  time  of  sale  should  be  considered  as  part  of  the 
capital  or  principal  rather  than  "income  or  earnings,"  so  far  as  the  trusts  were 
concerned.    Id. 

4.  Use  of  furnace  included  in  tJie  word  **  appurtenances.**  Although  a  lease  is 
silent  as  to  the  provisions  for  heat,  it  is  immaterial  because  the  right  to  heat 
with  the  only  means  provided  therefor  is  included  in  the  word  "appurtenanoes." 
Stevens  v.  Ihyloi',  661. 

DELAWARE  COXTNTY. 

See  Municipal  Cobpobation. 

DELIVERY.  ^-yr 

Of  goods  sold. 
See  Sale. 

DEMUBBER. 

See  Pleading. 

DEPOSIT. 

In  a  bank. 

See  Banking. 

DEPOSITION. 

1.  Examination  of  officer  of  corporation — Code  of  GivU  Procedure,  §§  870,  872, 
878,  and  rude  82  construed.  Section  870  of  the  Code  of  Civil  Procedure,  as 
amended  by  Laws  of  1904,  chapter  696,  allows  a  party  to  an  action  to  take  the 
deposition  of  any  party  to  such  action  during  as  well  as  before  trial. 

Hule  82  of  the  General  Rules  of  Practice  in  requiring  the  applicant  to  show,  in 
conformity  with  subdivision  4  of  section  872  of  the  Code  of  Civil  Procedure, 
that  the  examination  of  the  party  is  *' material  and  necessary,"  is  designed  to 
prevent  an  abuse  of  such  examination  *  by  using  it  for  ulterior  or  improper 
purposes. 

Code  of  Civil  Procedure,  sections  870,  872,  873,  and  court  rule  82  construed. 
Ooldmark  v.  U.  S.  Electro- Galvanizing  Co.,  526. 

2.  Matters  not  a  defense  to  such  application  When  an  applicant  has  complied 
with  the  above  sections  of  the  Code  and  with  said  rule,  it  is  no  answer  to  his 
application  to  show  that  he  can  subpceua  the  witness  sought  to  be  examined,  or 
that  the  witness  or  defendant  will  stipulate  to  appear  at  trial,  or  that  the  evidence 
sought  can  be  obtained  through  other  persons.    Id. 

8.  Laches  no  bar.  On  such  application  there  can  be  no  question  of  laches,  as 
by  the  amendment  to  section  870  of  the  Code  of  Civil  Procedure  such  examination 
can  be  had  during  trial.    Id. 

4.  Examination  before  trial  —  examination  of  defendants  viho  deny  ownership  of 
car  which  injured  plaintiff.  When,  in  an  action  to  recover  damages  for  personal 
Injuries,  the  defendants  deny  that  the  car  which  injured  the  plaintiff  was  owned 
or  operated  by  them,  an  order  for  the  examination  of  such  defendants  before 
trial  should  be  granted  when  the  plaintiff  shows  that  he  has  no  information  on 
the  subject  and  after  diligent  inquiry  cannot  learn  where  the  same  can  be  found. 
Wait  V.  Feltman,  814. 

Evidence  —  privilege  of  communications  to  physician  not  waived  by  taking 
deposition  of  such  physician  —  privilege  of  physician  can  only  be  waived  in 
open  court  or  by  stipulation. 

Clifford  V.  Ihnver  <j&  Bio  Grande  Bailroad  Co.,  618. 
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DEPOSITION—  Continued. 

Creditor's  bill  to  set  aside  conveyance  —  evidence  —  when  deposition  of  grantor 
on  supplementary  proceedings  casts  burden  on  grantee  to  disprove  fraud  — 
failure  to  object  to  such  deposition  as  hearsay. 

Lawrence  Brotliers,  Inc.,  v.  Eeylman,  848. 

Lis  pendens  —  when  not  canceled  in  action  to  set  aside  conveyance  —  plaintifT's 
right  to  relief  not  determined  on  affidavit — when  deposit  of  money  may  be 
made. 

Wolinskt/  V.   Okun,  586. 

Arrest  —  action  for  eoods  obtained  by  false  representation  —  when  right  to 
arrest  may  be  established  by  atfldavits,  though  verification  of  complaint 
defective. 

Voor?iees  Rubber  Manufacturing  Co.  v.  McEwen,  641. 

DESCENT. 

Trust  deed  with  remainders  to  heirs  of  beneficiary  —  when -heirs  to  be  ascer- 
tained at  death  of  beneficiary  — adoption  —  when  adopted  child  is  heir  and  takes 
trust  estate  io  exclusion  of  brothers  of  beneficiary. 
Oilliam  v.  Guaranty  Trust  Co.^  656. 

DEVISE. 

See  Will. 

DIBECTOB. 

Of  a  corporation.  ^ 

See  Corporation. 

DISOOVEBY. 

Life  insurance  —  mutual  company  without  stock  is  not  a  stock  corporation  — 
mandamus  to  compel  allowance  of  inspection  of  list  of  members  not  a  statu- 
tory right  —  common-law  writ  in  discretion  of  court  —  when  such  writ  will  be 
refused. 

People  ex  rd.  Venner  v.  ^ew  York  Life  Imurance  Co.,  188. 

DIVIDENDS. 

Of  a  corporation. 

See  Corporation. 

DIVOBCE. 

See  Husband  and  Wipb. 

DBAJNAGE. 

Into  watercourses. 

See  Watercourse. 

DTJBESS. 

Undue  influence  —  action  to  set  aside  conveyance  of  mortgages  in  trust  because 
of  undue  influence  —  presumption  of  fraud. 
Kelly  V.  Ashjorth,  922. 

DUBESS  AND  UNDUE  INFLUENCE. 

In  the  making  of  wills. 
See  Will. 

EASEMENT. 

Municipal  corporations  —  fee  of  Fourth  avenue  in  city  of  New  York  belongs  to 
city  —  compensation  for  depreciation  in  value  of  abutting  property  by  erection 
of  railroad  viaduct  on  said  avenue. 

Caldwell  v.  New  Tm-k  &  Uarlem  R.  R.  Co.,  164. 

Real  property  —  action  for  damages  for  injury  to  value  thereof  by  elevated 
railway  —  measure  of  damages. 

Schmitzv.  Brooklyn  Union  Elevated  R.  R.  Co.,  808. 

Real  property  —  injury  to  real  estate  by  elevated  railroad  viaduct  not  damnum 
(absque  injuria. 

Wallach  v.  New  York  d  Harlem  R.  R.  Co.,  273. 
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sjscTMEirr. 

When  such  action  triabU  h^ore  jury  although  incidental  equitable  relitf  is 
demanded.  A  complaint  which  demands  the  recovery  of  possession  of  lands 
with  an  incidental  request  that  the  defendant  railway  in  possession  thereof  be 
compelled  to  remove  its  tracks,  and  be  enjoined  from  using  the  same,  states  a 
mere  action  for  electment  and  should  be  tiied  before  a  jury..  The  fact  that 
incidental  equitable  relief  is  asked  does  not  deprive  the  defendant  of  its  right  to 
a  jury  trial  as  such  relief  would  be  given  in  the  common -law  action.  Remsen  ▼. 
New  York,  Brooklyn  dh  M,  Beacfh  It  Co.,  413. 

Municipal  corporations — town  of  North  Hempstead  not  owner  of  lands  under 
water  south  of  Saddle  liock  in  Little  Neck  bay. 

Totcn  of  North  HempsUad  v.  Eldridge,  789. 

ELECTION. 

Municipal  corporations  —  Election  Law  construed — aldermen  of  city  of  New 
York  empowered  to  designate  newspapers  to  publish  notices  —  when  newspaper 
can  recover  for  such  publication  under  former  designation  not  revoked. 
Standard  Publishing  Co.  v.  City  of  New  York,  2d0. 

ELECTBICITY. 

Injury  from  negligent  use  thereof. 
See  Negligence. 

ELEVATOB. 

Injury  on. 

See  Negligence. 

ELMTUA. 

See  Municipal  Cobporation. 

EMINENT  DOMAIN. 

1.  When  immediate  posseeeion  of  condemned  lands  ordered  under  section  8880  tf 
the  Code  of  Civil  Procedure  on  payment  of  money.  Immediate  possession  of  con- 
demned lands  win  ^®  awarded  under  section  3380  of  the  Code  of  Civil  Procedure 
if  public  interests  will  be  prejudiced  by  delay,  upon  the  petitioner  paying  the 
proper  value  of  the  lands  into  court,  even  though  the  answer  of  the  respondent  in 
the  proceedings  to  condemn  lands  fails  to  state  the  value  of  the  lands  as  contem- 
plated by  said  section.     Matter  of  Niagara,  Lockport  <fc  Ontario  Power  Co.,  686. 

2.  Construction.  Said  section  is  to  be  construed  in  the  light  of  its  purpose, 
which  is  to  enforce  an  immediate  possession  of  lands  condemned  when  public 
interest  will  be  prejudiced  by  delay,  and  the  contestant  in  such  proceeding^  by 
refusing  to  set  a  value  on  the  lands,  by  answer  or  otherwise,  caAnot  be  permitted 
to  defeat  the  object  of  the  statute.    Id, 

3.  Failure  of  owner  of  lands  to  state  value  thereof.  A  deposit  of  the  fair  value 
of  the  land,  as  ehow^n  by  the  petitioner  by  affidavits  founded  on  its  assessed 
value,  is  sufficient  when  the  contestant  at  the  request  of  the  court  refuses  to  set 
a  value.    Id. 

4.  Said  section  constitutional.  Section  3380  of  the  Code  of  Civil  Procedure 
does  not  violate  section  6  of  article  1  of  the  State  Constitution  by  authorizing 
the  taking  of  lands  without  due  compensation.  The  section  is  intended  to 
insure  to  the  owner  the  payment  of  the  value.    Id. 

5.  Wluit  constitutes  public  purpose.  The  Niagara,  Lockport  and  Ontario  Power 
Company,  incorporated  to  furnish  electric  power  and  water  to  towns,  villages 
and  cities  and  to  tbe  people  of  the  State,  is  organized  for  a  public  purpose.    Id. 

6.  Wlien  delay  prejudicial.  When  the  plant  of  the  said  company  is  partly  con- 
structed and  the  company  is  under  contract  to  receive  large  quantities  of  elec- 
tric power  from  other  companies  which  are  ready  to  deliver,  and  is  also  under 
contract  to  deliver  certain  power,  and  when  the  transmission  of  the  power  in 
other  ways  than  those  contemplated  would  be  dangerous  and  impracUGable, 
'Hhe  public  Interests  will  be  prejudiced  by  delay"  within  tbe  meaning  of  said 
section  3380  of  the  Code  of  Civil  Procedure.    Id. 

Constitutional  law  — charter  of  the  Niagara  County  Irrigation  and  Water  Sup- 
ply Company  did  not  require  assent  of  two-thirds  of  Legblature  —  rights  of 
State  in  waters  and  bed  of  Niagara  river. 

Niagara  CourUy  I.  db  W.  S.  Co.  v.  OoUege  Heights  Z.  Co.,  770. 
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XMINENT  DOHLAIS  —  Continued, 

Municipal  corporations  —  fee  of  Fourth  avenue  in  city  of  New  York  belongs 
to  city  —  compensation  for  depreciation  in  value  of  abutting  property  by  erec- 
tion of  railroad  viaduct  on  said  avenue. 

CaldweU  v.  New  York  dt  Harlem  B,  R.  Co.,  164. 

Municipal  corporations  —  condemnation  proceedings  for  street  opening  in  city 
of  New  York* —  no  appeal  from  order  of  Special  Term  sending  back  report  to 
commissioners  for  correction. 

Matter  of  Commissioner  of  PuUic  Works,  285. 

EMPLOYERS'  TJABTTiTTY  ACT. 

Negligence  — death  of  brakeman  while  coupling  defective  cars  — failure  of 
defendant  to  promulgate  proper  rules  —  recovery  by  plaintiff  sustained  —  evi- 
dence —opinion  of  expert  as  to  rule  properly  received —  Employers' Liability 
Act — assumed  risk  question  of  fact — extra  allowance  denied. 
Freemont  v.  Boston  <fi  Maine  B.  B.  Co.,  831. 
Negligence  — injury  by  fall  of  scaffold—  Employers'  Liability  Act  —  liability 
of  master  for  servant   exercising  superintendence  —  continuing  duty  to  keep 
structure  safe  — freedom  from  contributory  negligence. 
Berthelson  v.   Gabler,  142. 

EaXJITABLE  CONVERSION. 

See  Conversion. 
See  Real  Property. 

EQUITY. 

1.  Creditor^ 8  bill  — failure  to  sTuno  cowoeyanee  to  he  fraudulent.  In  an  action  by 
a  divorced  wife,  who  has  been  awarded  alimony,  to  set  aside  a  conveyance  by 
her  former  husband  to  his  second  wife  as  in  fraud  of  his  creditors,  there  is  a  total 
failure  to  prove  fraudulent  intent  when  the  plaintiff  merely  shows  that  her  exe- 
cution was  returned  unsatfsfled,  and  that  the  conveyance  was  on  the  considera- 
tion of  *'one  dollar,  and  other  valuable  considerations."  The  mere  fact  of  a  con- 
veyance to  his  wife  made  by  a  man  who  is  in  debt,  does  not  of  itself  establish 
fraud.  There  are  two  essential  elements  necessary  to  fraud:  The  insolvency  of 
the  grantor  and  the  voluntary  character  of  the  conveyance.  When  insolvency 
is  established  the  burden  is  on  the  grantee  to  show  consideration.  When  both 
insolvency  and  want  of  consideration  are  shown,  the  fraud  is  established.  Wad- 
Uigh  V.  Wadleigh,  367. 

2.  Cmsideration.  The  use  of  the  words  '*  other  valuable  considerations  "  is  not 
an  admission  that  the  consideration  was  nominal.    Id. 

8.  Evidence.     The  return  of  an  execution  unsatisfied  a  year  after  the  convey- 
ance does  not  establish  insolvency  at  the  time  of  such  conveyance. 
Insolvency  and  indebtedness  distinguished.    Id. 

4.  When  deposition  of  grantor  inadmissible  against  grantee.  The  deposition  of 
the  grantor  on  supplementary  proceedings  held  after  the  conveyance  is  not 
admissible  against  the  grantee.    Id. 

Trial  —  suit  in  equity  —  new  trial  ordered  when  trial  justice  designated  to 
Appellate  Division  before  signing  and  filing  decision  —  cause  cannot  await  expi- 
ration of  such  designation  —  court  cannot  compel  submission  of  case  on  former 
testimony. 

Williamson  v.  Bandolph,  539. 

Injunction  to  restrain  sale  of  collateral  security  —  when  remedy  at  law 
adeq^uate  —  complaint  —  failure  to  show  irreparable  damage  and  that  remedy  at 
law  IS  inadequate. 

Ehrich  v.  Grant,  196. 

Lis  pendens  —  when  not  canceled  in  action  to  set  aside  conveyance  —  plaintiff's 
right  to  relief  not  determined  on  affidavit  —  when  deposit  of  money  may  be 
made. 

Wolinsky  v.  Okun,  536. 
Husband  and  wife  —husband's  contract  for  support  after  separation  is  enforci- 
ble  —  jurisdiction  of  Municipal  Court  of  New  York. 
Beardan  v.  Woerner,  259. 
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Lis  pendens—  Code  of  Civil  Procedure,  section  1671,  construed  —  specific  per- 
formance —  when  lis  pendens  not  canceled  in  such  action. 
Tishman  v.  Aentelli,  237. 

Ejectment -— when  such  action  triable  before  jury  although  incidental  equi- 
table relief  is  demanded. 

Bem9e7^  v.  New  Tork,  Brooklyn  ^  M.  Beach  R  Co.,  413. 

Pleading  —  allegations  of  conspiracy  in  action  in  equity  —  allegations  setting 
out  evidence  stricken  out. 

Bankert^  Surety  Go,  v.  BotJuchild,  130. 

Specific  performance  —  when  vendor  not  entitled  to  reimbursement  for  taxes 

Emick  V.  Beea,  292. 

See  Accounting. 

See  Creditor's  Bill. 

See  Injunction. 

See  Specific  Performance. 

ESTOPPEL. 

Corporation  —liability  of  directors  of  credit  insurance  corporation  for  invest- 
ing funds  of  said  corporation  in  worthless  stock  of  another  corporation  —  when 
receiver  of  such  corporation  not  estopped  by  action  of  stockholders  authorizing 
such  investment. 

Bowers  v.  Male,  209. 

Suretyship  —  bond  to  secure  proper  performance  of  contract  —  when  surety  is 
bound  by  parol  waivers  of  provisions  of  contract  —  estoppel  of  surety. 
EeUman  v.  City  Truat,  Saje  Depotdt  d  Surety  Co.,  879. 

EVIDENCE. 

1.  When  toriiten  statement  of  dtfendant*s  witness  inadmissible  —  counsel  not 
entitled  to  read  such  statement  to  witness — power  of  trial  judge — negligence  — 
injury  while  alighting  from  train.  The  plaintiff  was  injured  by  the  sudden  start- 
ing of  a  train  from  which  he  was  alighting.  In  an  action  to  recover  damages 
for  said  injury, 

Held,  that  it  was  not  error  to  exclude  the  written  statement  of  defendant's 
employee  as  to  what  he  saw  of  the  accident  when  permission  was  given  to  the 
witness  to  refresh  his  recollection  therefrom  if  necessary. 

Nor  was  it  error  to  prohibit  defendant's  counsel  from  reading  such  statement 
to  the  witness. 

Control  of  trial  judge  over  the  course  of  trial  stated. 

Order  granting  extra  allowance  reversed.  Mnan  v.  New  Tork  Central  ^ 
Hudson  Eiver  R  R,  Co.,  883. 

2.  Assault  and  battery  —  ef)idence  of  wJiat  plaintiff's  daughter,  not  present  at 
cissault,  said  to  one  joint  dtfendant  not  admissible  —  Jiearsny,  In  an  action  against 
joint  defendants  (the  vendor  of  a  piano  and  men  hired  bv  him  to  remove  it 
from  vendee's  premises)  for  an  assault  committed  on  the  venaee  in  removing  the 
piano,  it  is  reversible  error  to  admit  evidence  of  wl^at  the  plaintiff's  dau^ter, 
who  was  not  present  at  the  assault,  said  re^rding  the  same  on  the  following 
day  to  the  servant  of  the  vendor  of  the  piano.  Such  testimony  is  hearsay  as 
to  both  defendants. 

Such  evidence,  which  substantiated  the  plaintiff's  testimony,  cannot  be  said 
to  have  been  without  influence  on  the  jury.     Tracey  v.  Reid,  396. 

3.  Uncorroborated  evidenoe  of  plaintiff —  wTien  truth  thereof  question  for  jury 
although  defendant  gives  no  evidence.  In  an  action  for  money  had  and  received 
the  only  evidence  of  the  payment  was  the  uncontradicted  testimony  of  the 
plaintiff.  The  defendant  gave  no  evidence.  The  plaintiff  testified  that  he  gave 
money  to  the  defendant  as  a  bet  on  a  horse  race;  that  the  transaction  was  three 
years  ago;  that  he  could  not  tell  how  defendant  looked;  that  other  persona  whom 
he  did  not  produce  as  witnesses  were  with  him. 

Held,  that  as  the  plaintiff's  testimony  was  uncorroborated,  the  question  of  his 
payment  to  the  defendant  was  for  the  jury  and  that  a  direction  of  a  verdict  for 
the  plaintiff  was  error.    Mendoza  v.  Levy,  449. 
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EVIDENCE  —Continued, 

4.  Pedigree  may  be  proved  by  J^ear^ay — ruU9  as  to  the  admisnon  of  oral  arid 
unntten  declarations  on  guestiom  of  pedigree  Hated,  Pedigree  is  the  history  of 
family  descent  which  is  traosmltted  from  one  generation  to  another  by  both 
oral  and  written  declarations,  and  unless  proved  by  hearsay  evidence  not  com- 
petent in  general  issues,  it  cannot,  in  most  instances,  be  proved  at  all.  Matters 
of  pedigree  consist  of  descent  and  relationship  evidenced  by  the  declarations  as 
to  particular  facte  such  as  births,  marriages  and  deaths.  In  such  cases  hearsay 
evidence  of  declarations  to  persons,  who  from  their  situation  were  likely  to 
know  the  facts,  is  admissible  when  the  person  making  the  declaration  is  dead. 
Layton  v.  Kraft,  842. 

5.  Relationship,  But  before  these  declarations  can  be  received  in  evidence  it 
must  appear  that  the  person  making  them  was  a  member  of  the  family  whose 
descent  is  sought  to  be  traced.  Only  slight  proof  of  relationship  will  be 
required,  since  the  relationship  of  the  declarant  with  the  family  might  be  as 
difficrdt  to  prove  as  the  very  fact  in  controversy.    Id, 

6.  Presumption  of  identity.  In  tracing  pedigree  identity  of  name  raises  a  pre- 
sumption of  identity  of  person  where  there  is  similarity  of  residence  or  trade,  or 
circumstances,  or  where  the  name  is  an  unusual  one,  and  such  identity  of  name 
being  shown,  the  burden  is  upon  the  party  denying  the  identity  to  show  that 
the  name  relates  to  a  different  person.    Id. 

7.  Partition  —  church  records.  Hence,  in  an  action  for  partition  where  the 
plaintiff  is  seeking  to  show  his  relationship  to  a  deceased  owner  of  the  property, 
and  declarations,  made  by  menpibers  of  the  familv  with  whom  relationship  is 
sought  to  be  proved,  are  offered  in  evidence,  it  is  error  to  exclude  evidence 
of  marriages,  deaths  and  burials  of  persons  alleged  to  have  been  the  plaintiff's 
ancestors,  as  shown  by  church  records  entered  in  books  kept  for  that  purpose.     Id, 

8.  Ancient  documents.  Such  proof  should  not  be  excluded  merely  because  the 
handwriting  of  the  person  who  made  the  entries  is  not  proved,  or  because 
they  were  made  by  the  clerk  of  the  church  and  not  by  the  pastor  himself,  if 
such  records  are  ancient  documents. 

As  a  general  rule  an  ancient  record  or  document  which  comes  from  a  custody 
which  the  court  deems  proper,  and  is  itself  free  from  any  Indication  of  fraud  or 
invalidity,  proves  itself. 

It  is  also  immaterial  that  names  appearing  in  said  records  were  spelled  in 
different  ways.     Id, 

9.  Privilege  of  communications  to  physician  not  waived  by  taking  deposition  of 
such  physician.  Though  the  plaintiff  in  an  action  for  damages  for  personal 
injuries  has  taken  the  deposition  of  a  physician  who  examined  her,  it  does  not 
constitute  a  waiver  of  the  privilege  secured  to  such  communications,  and  when 
such  deposition  is  not  offered  in  evidence  by  the  plaintiff  it  is  error  to  allow  the 
defendant  to  introduce  it  over  the  objection  of  the  plaintiff.  Clifford  v.  Denver  A 
Rio  Grande  Railroad  Co.,  513. 

10.  PripHege  of  physician  can  only  be  waived  in  open  court  or  by  stipulation.  As 
section  834  of  the  Code  of  Civil  Procedure  now  stands  such  privilege  can  only  be 
waived  in  open  court  or  by  stipulation  before  trial.     Id. 

11.  Competency.  By  virtue  of  section  911  of  the  Code  of  Civil  Procedure  the 
competency  of  the  evidence  in  such  deposition  does  not  arise  until  the  trial.    Id, 

12.  When  testimony  of  Imshand  on  supplementary  proceedings  is  not  admissible 
in  subsequent  action  against  wife.  Evidence  given  by  a  husband  in  supplementary 
proceedings  brought  against  him,  which  tends  to  show  that  his  wife  was  the 
real  debtor,  is  not  admissible  in  a  subsequent  action  against  the  wife,  even 
though  she  was  present  at  the  supplementary  proceedings  and  did  not  dispute 
the  evidence.    Leggett  v.  Schwab,  341. 

18.  Admission  by  silence.  The  rule  of  admission  by  silence  of  the  truth  of 
statements  made  m  one^  presence  does  not  extend  to  evidence  given  in  judicial 
proceedings.    Id. 

Ealse  imprisonment —  Evidence  —  error  in  excluding  rules  of  institution  which 
permitted  imprisonment  of  plaintiff  —  evidence  that  defendants  reported  their 
aqt  Co  the  head  of  institution  —  error  in  excluding  instructions  given  to  defend- 
4int8  -:-  delegation  of  power  to  confine  inmates  of  institution. 
Cunningham  v.  Sliea,  624. 
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E VIDENOE  —  Continued. 

Sale  ~-  conversion  —  secured  debt  sold  as  worthless  by  assignee  for  benefit  of 
creditors  —  mutual  mistake  of  fact  —  error  in  excluding  evidence  that  purchaser 
did  not  know  debt  was  secured  —  when  sale  should  be  rescinded  because  zninds 
of  parties  have  not  met  —  counterclaim  asking  rescission  requires  reply. 
Flynn  v.  Smith,  870. 

Creditor's  bill  to  set  aside  conveyance  —  evidence  —  when  deposition  at 
erantor  on  supplementary  proceedings  casts  burden  on  grantee  to  disprove 
fraud  —  failure  to  object  to  such  deposition  as  hearsay  —  evidence  of  value 
of  lands  — in  creditor's  action  court  may  set  aside  deed  or  declare  it  to  be 
a  mortgage. 

Lawrencs  Brotliers,  Inc.,  v.  Heylman,'S4B. 

Conversion  of  stock  —  when  transferee  of  messenger  sent  for  stock  liable  for 
conversion  —  when  messenger  not  clothed  with  indicia  of  title  —  evidence  — 
conversations  of  messenger  with  deceased  owner  of  stock  excluded  —  when 
testimony  on  rebuttal  founded  on  matter  brought  out  on  direct  examination. 
ffaU  ▼.  Wagner,  70. 

Negligence — death  of  brakeman  while  coupling  defective  cars  —  failure  frf 
defendant  to  promulgate  proper  rules  —  recovery  by  plaintiff  sustained  —  evi- 
dence —  opinion  of  expert  as  to  rule  properly  received  —  Employers'  Liability 
Act  —  assumed  risk  question  of  fact  —  extra  allowance  denied. 
Freemont  v.  Bosion  d  Maine  R.  B.  Co,,  831. 

Contract  —  contract  of  transferrer  of  stock  that  corporate  debts  will  bo  collected 

—  such  contract  not  for  benefit  of  corporation  —  when  no  action  by  corporation 
lies  thereon  —  proof  of  assignment  of  rights  of  purchaser  not  admissible  unless 
alleged  in  complaint. 

Rochester  Dry  Goods  Co.  v.  Fahy,  748. 

Negligence— membership  corporation  liable  for  personal  injuries  received 
through  negligence  of  its  servants  —  evidence — statement  of  member  of  such 
corporation  to  accident  insurance  company  that  he  was  being  carried  home  not 
conclusive. 

Beecroft  v.  New  York  Athletic  Club,  392. 

Crime — payment  for  goods  with  worthless  check  —  evidence  insufficient  to 
sustain  conviction  for  violation  of  section  629  of  the  Penal  Code  —  erroneous 
refusal  to  charge' —  jurisdiction,  question  cannot  be  raised  on  conflicting  evidence. 
People  V.  Lipp,  504. 

Contract  to  pay  commissions  on  fire  insurance  —  no  commissions  recoverable 
on  insurance  furnished  to  replace  canceled   policies  —  evidence  —  payment  of 
commissions  may  be  shown  by  judgment  roll  in  former  action. 
Tanenbaum  v.  Federal  Mato/i  Co.,  No.  2,  416. 

Crime  —  uttering  forged  note  —  knowledge  of  defendant  —  error  in  excluding 
communications  made  to  defendant  as  to  general  character  of  note  —  when  error 
to  admit  evidence  of  other  unrelated  forgeries. 
People  V.  Dolan,  600. 

Infants  —  power  of  general  guardian  to  sell  stock  left  to  infant  by  will  —  when 
price  received  therefor  is  adequate  —  valuation  of  stock  in  private  business  cor- 
poration—  evidence  —  when  expert  opinion  as  to  value  excluded. 
CdbUe  V.  CcMle,  426. 

Corporations  —  action  to  determine  ownership  of  stock  —  findings  unwarranted 
by  evidence  —  written  declarations  in  claimant's  own  behalf  inadmissible  —  stock 
certificate  book  not  made  evidence  by  statute. 

Geneva  Mineral  Springs  Co.,  Limited,  v.  Steele,  706. 

Former  judgment  for  tort  unsatisfied  does  not  bar  subsequent  action  agsinst 
joint  tort  feasor —  subsequent  action  barred  only  when  prior  judgment  satisfied 

—  reply  not  necessary  to  defense  of  former  recovery. 

Reno  V.  Tliompaon,  316. 
Partnership  —  capital  contributed  by  partner  to  be  returned  on  dissolation 
before  division  of  profits  —  evidence  insufficient  to  show  that  property  contrib- 
uted by  one  partner  became  firm  property. 
HiUack  v.  Grape,  720. 
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Crime  —  larceny  —  admission  of  evidence  of  another  and  unconnected  theft  by 
defendant  reversible  error  —  confession  of  defendant  to  said  unrelated  theft  not 
admissible  against  him. 

PeopU  V.  Sekeson,  490. 

Attorney  and  client  —  proof  insufficient  to  show  retainer  by  wife  when  brought 
in  as  party  defendant  in  suit  against  husband  —  evidence  —  objection  to  narration 
by  witness. 

Aitknig  v.  Horowitz,  420. 

Deed  —  action  to  set  aside  conveyance  and  assignment  made  by  devisee  — 
fraudulent  representations  by  grantee  —  evidence  sufficient  to  establish  legitimacy 
and  title  of  grantor. 

Crainsey  v.  Sterling,  568. 

Real  property  —  injury  to  shade  trees  by  erection  of  telephone  poles  —  dam- 
age recoverable  when  injury  is  wanton  —  when  complaint  dismissed  for  failure 
to  show  damage. 

Osborne  \/ Auburn  Telephone  Co.,  702. 

Executors  and  administrators  —  claim  against  estate  for  board  furnished  by 
decedents  daughter  —  failure  to  show  promise  to  pay  —  when  no  recovery  on 
quantum  meruit, 

Conway  v.  Cooney,  864. 

Accident  insurance  —  failure  of  beneficiary  to  show  that  she  was  wife  of 
insured  as  warranted  by  him  —  when  death  of  insured  by  shooting  is  not 
accidental. 

Gaines  v.  Fidelity  dk  Comity  Co,,  386. 

Negligence  —  injury  by  bundle  of  newspapers  thrown  from  n^ving  train  — 
evidence  —  error  in  excluding  evidence  of  custom  of  railroad  to  permit  throwing 
of  papers. 

Clifford  V.  New  York  Central  db  K  R  R.  R.  Co,,  809. 

Real  property  —  covenant  not  to  erect  tenement  house  —  such  covenant  not 
violated  by  erection  of  apartment  house  —  burden  of  proof  to  show  meaning  of 
covenant. 

Marx  V.  Brogan,  480. 

Negligence  —  employee  killed  by  passing  train  on  elevated  track  —  assumed 
risk  —  contributory  negligence  —  evidence  —  opinions  of  one  not  expert, 
inadmissible. 

McLaughlin  v.  Manhattan  Railway  Co.,  254. 

Carrier  of  goods  —  bill  of  lading  constitutes  contract  —  erroneous  charge  —  evi- 
dence —  statements  of  carrier's  servant  made  after  delivery  of  goods  inadmissible. 
Hoffman  v.  Metropolttan  Express  Co.,  407. 

Executors  —  decree  that  executor  owes  debt  to  estate  conclusive  —  contempt 
of  executor  in  refusing  to  pay  —  burden  on  executor  to  show  insolvency. 
Matter  of  Strong,  281. 

Negligence  —  passenger  thrown  from  car  while  riding  on  platform —  failure  to 
show  negligence  of  defendant  —  contributory  negligence. 
Kiefer  v.  Brooklyn  Heights  R.  R.  Co.,  404. 

When  oral  contract  for  sale  of  lands  not  merged  In  written  receipt  for  deposit 
—  when  parol  evidence  of  oral  contract  admissible. 
Winter  v.  Friedman,  806. 

Landlord  and  tenant  —  eviction  by  failure  of  lessor  to  keep  building  safe  — 
when  damages  recoverable  for  breach  of  covenant  for  quiet  enjoyment. 
Lindwall  v.  May,  457. 

Attorney  and  client  —  contract  for  contingent  fee  sustained  —  evidence  — diary 
of  deceased  attorney  admissible  to  show  services  rendered. 
Burke  v.  Baker,  423. 

Certiorari  to  review  dismissal  of  police  officer — dismissal  upheld  —  evidence  — 
when  cross-examination  as  to  past  record  is  admissible. 
People  ex  rel.  Waiters  v.  Lewis,  875. 

App.  Div.— Vol,  CXL        61 
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Negligence  —  Injury  by  set  screw  in  revolving  shaft  —  unsafe  place  to  work- 
evidence  of  prior  accident  —  extra  allowance  improper. 
Walker  v.  Aewton  FalU  Paper  Co.,  19. 

Pleading  —  allegations  of  conspiracy  in  action  inequity  —  allegations  setting 
out  evidence  stricken  out. 

Bankers*  Surety  Co.  v.  Rothschild,  180. 

Negligence  —  evidence  of  eruptions  resulting  from  injuries  to  abdomen— 
when  udmissible  under  allegations  of  complaint. 
.    Hynde  v.  Brooklyn  Heights  R.  R.  Co.,  339. 

Negligence  —  injury  by  fellow -servant  —  evidence  insufficient  to  show  negli- 
gence of  master  in  employing  said  servant. 
Andrews  v.  Reinei'S,  435. 

Mortgage  —  evidence  insufficient  to  show  that  a  painting  was  covered  by 
mortgage  on  hotel  property. 

Hoffman  House  v.  Barkley  (No.  f),  564. 

Negligence  —  master  and  servant  —  failure  of  plaintiff  to  show  employment— 
evidence  —  burden  of  proof. 
Davis  V.  Martin,  411. 

Of  notice  to  municipal  corporation  of  the  unsafe  condition  of  a  bridge,  when 
sufficient. 

Parks  V.  City  of  New  York,  836. 

Bills  and  notes  —  evidence  insufficient  to  show  an  indorsement  to  be  without 
recourse. 

Wood  V.  Rairden,  308. 

Separation  —  abandonment  —  evidence  insufficient  to  show  that  wife  consented 
thereto. 

Curtin  v.  Curtin,  447. 

Life  insurance  —  evidence  insufficient  to  show  gift  of  policy  to  wife. 
Baker  v.  Metropolitan  Life  Insurance  Co.,  500. 

When  written  evidence  not  conclusive. 
Sinclair  v.  .Uiggins,  206. 

Of  negligence  or  contributory  negligence. 
See  Neoliqencb. 

EXAMINATION. 

Of  a  party  before  trial. 
See  Deposition. 

EXCESSIVE  BAHAGEa 

See  Damages. 

EXCESSIVE  VEBDICT. 

In  negligence  cases. 

tSe  Negligence. 

See  Trial. 

EXCISE. 

Offense  of  selling  liquor. 

See  Intoxicating  Liquor. 

EXECUTION. 

Conversion  by  slieriflf  selling  under  execution. 
Sloan  V.  Nationol  Surety  Co.,  94. 

EXECT7T0B  AND  ADMINISTRATOR. 

1 .  Controct  by  decedent  to  pay  annuity  to  friend  —  when  consideraiion  siifflcifnt-^ 
infancif  —  when  such  contract  made  by  infant  rattled  at  mc^jority  —  when  such  eon- 
tract  gorerned  by  law  of  this  State.  The  plaintiff,  an  intimate  friend,  companion 
and  nttciulant  of  the  decodent.  was  given  a  contract  by  the  decedent  by  which 
the  decedent  promised  to  pay  an  annuity  to  plaintiff.  The  first  memorandum  of 
this  contract  was  in  the  form  of  letters  between  the  parties  written  at  a  time 
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wheu  the  promisor  was  an  infant.  Subsequently  on  the  marriage  of  the  promisor 
while  still  nn  infant,  a  formal  sealed  contract  was  executed  to  which  the  husband 
and  father  of  the  infaixt  were  also  parties  and  assumed  a  personal  liability 
thereon.  The  consideration  stated  was  the  obligation  of  the  prior  agreement, 
services  heretofore  performed  by  the  promisee  and  one  dollar  in  hand  paid. 
From  that  time  until  the  death  of  the  promisor  some  years  after  attaining  her 
majority  payments  were  made  regularly  on  said  contract.  In  an  action  to 
enforce  "the  contract  against  the  administrator  of  the  promisor, 

Held,  that  the  agreement  was  founded  upon  a  valuable  consideration  consist- 
ing of  the  care  and  attendance  rendered  by  the  promisee  to  the  decedent  and  sub- 
sequent services  rendered  to  her  brother;  that  the  value  of  the  services  as  com- 
pared with  the  amount  of  the  annuity  was  immatericil;  that  the  promisor  alone 
was  competent  to  set  the  value  of  said  services;  that  the  prior  agreement  made 
by  letter  during  the  infancy  of  the  promisor,  although  voidable^  furnished  a 
consideration  for  the  formal  contract  made  in  lieu  thereof; 

That,  although  both  contnicts  were  executed  during  the  infancy  of  the  prom 
isoT.  the  ratification  thereof  nt  her  majority  was  fully  established,  as  the  annuity 
was  paid  for  eight  years  after  the  promisor's  majority  and  until  her  death; 

That  the  validity  of  the  ratifleil  contract  of  an  infant  is  not  to  be  determined 
by  the  question ^as  to  whether  it  is  to  ^ler  benefit  or  prejudice. 

Held,  further,' that  the  recitals  of  the  consideration  in  the  agreement,  although 
made  by  an  infant,  were  binding  and  were  evidence  against  her  estate  because 
said  contract  was  ratified  at  the  promisor's  majority.  It  is  only  wheh  there  is 
no  nitiflcMtion  that  an  infant  is  not  estopped  by  recitals  of  consideration  in  an 
instrument: 

Htkl,  further,  that,  although  the  decedent  had  removed  to  England  after  her 
marriage,  the  contract  being  executed  and  ratified  in  this  State,  and  to  be 
performed  here,  was  governed  by  the  law  of  this  State. 

Hdi,  further,  that,  although  the  promisor  had  also  made  a  provision  for  the 
promisee  by  will,  the  question  as  to  whether  such  provision  was  to  be  in  lieu 
of  the  contract  could  not  arise  unless  the  defense  were  pleaded,  when  there  is 
nothing  in  the  record  to  show  that  the  plaintiff  claimed  both  provisions. 
Fdrsona  v.  TelUr,  637. 

2.  Claim  ctgairut  estate  for  hoard  furnished  by  decedent's  daughter  — failure  to 
show  promise  to  pay  —  trAc/i  no  recovery  on  quantum  meruit.  The  plaintiff,  a 
married  woman,  who  had  lived  with  her  father  in  his  house,  which  she  managed 
for  the  mutual  benefit  of  her  own  family  and  her  father,  and  for  which  she  paid 
no  rent,  made  a  claim  against  his  estate  for  board  furnished  during  his  life.  The 
referee  made  no  finding  that  the  de<^edent  ever  promiseil  to  pay  the  plaintiff  any 
sura  whatever  for  the  board  furnished,  or  that  the  plaintiff  ever  promised  to  pay 
anything  for  the  use  of  the  house  furnished  by  the  decedent.  It  was  also  shown 
that  she  had  never  presented  a  bill  for  the  board  furnished,  although  she  had 
made  out  a  bill  during  his  lifetime. 

Held,  that  upon  the  facts  found  no  action  arose  against  the  father  to  pay  upon 
a  quantum  meruit ; 

That  evidence  of  an  alleged  conversation  between  the  decedent  and  the  claim- 
ant's husband,  in  which  decedent  .said  that  he  thouglit  it  would  be  cheaper  for 
him  to  board  with  the  plaintiff,  and  that  he  would  pay  her  three  dollars  and  fifty 
cents  a  week,  and  other  evidence  of  the  plaintiff's  daughters  substantially  to  the 
same  effect,  was  inconsistent  with  an  agreement  to  pay  what  the  board  was  worth, 
and  that  such  evidence  was  insuflicient  to  show  a  definite  promise  to  pay; 

That  as  between  father  and  daughter  living  in  the  same  family  an  express  con- 
tract to  pay  for  board  must  be  established  by  clear  and  convincing  proof; 

That  a  judgment  for  the  claimant  should  be  reversed  on  the  law  and  the  facts. 
Conway  v.  Cooney,  864. 

3.  When  executor  cannot  avail  hinise^f  of  Statute  of  Limitations  on  an  account- 
ing. An  executor  in  possession  of  trust  funds  which  he  has  failed  to  turn  over 
to  a  trustee  named  in  the  will  cannot  set  up  the  Statute  of  Limitations  in  a  pro- 
ceeding by  the  beneficiaries  to  compel  him  to  account.  The  statute  does  not 
commence  to  run  in  favor  of  an  executor  until  he  openly  repudiates  the  trust 
and  asserts  and  exercises  individual  ownership  over  the  property,  and  the  ques- 
tion as  to  whether  the  statute  has  run  will  not  be  dedded  until  after  an  account- 
ing.   M(UU(r^4M9im,l1^ 
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EXECUTOB  AND  AI>MINI6TBATOB--(7<?7i^intMl. 

4.  Constat  that  claim  a^gaimt  estate  be  determined  by  surrogaXe  —  when  action  on 
claim  barred  by  %uch  consent.  When  a  claimant  against  an  estate,  whose  claim 
has  been  rejected,  has  by  agreement  with  the  executors  filed  a  consent  that  the 
claim  be  determined  by  the  surrogate  on  the  final  accounting  pursuant  to  sec- 
tion 1822  of  the  Code  of  Civil  Procedure,  such  claimant  cannot  maintain  an  action 
at  law  on  the  claim  after  the  six  months'  Statute  of  Limitations  has  run.  The 
claimant  is  restricted  to  the  mode  of  trial  agreed  upon.     Clark  v.  Scotill,  35. 

5.  Accounting.  It  seems,  that  if  the  executors  neglect  unreasonably  to  accH)unt, 
such  claimant  may  compel  an  accounting  under  section  2727  of  the  Code  of  Civil 
Proceilure,  or  the  surrogate  may  compel  the  accounting  on  his  own  motion 
under  section  2726  of  said  Code.    Id. 

6.  Decree  tliat  executitr  owes  debt  to  estate  conclusive  —  conternpt  of  ereeutor  in 
refusing  to  pay.  A  decree  that  an  executor  owes  a  debt  to  an  estate  and  directing 
him  to  pay  the  same  is,  by  virtue  of  sections  2714  and. 2552  of  the  Code  of  Civil 
Procedure,  conclusive  that  he  has  money  in  his  hands,  and,  on  his  refusal  to  pay, 
payment  ma^  be  compelled  by  contempt  proceedings  under  section  2555  of  the 
Code  of  Civil  Procedure.     Matter  of  Sti'ong,  281. 

7.  Burden  on  executor  to  show  insolvency.  In  such  contempt  proceedings  the 
burden  is  on  the  executor  to  show  his  insolvency,  and  when  he  has  set  up  no 
sucli  defense  while  contesting  his  liability  to  the  estate  or  on  successive  appeals 
from  the  decree,  and  where  his  affidavits  in  answer  to  a  motion  to  adjudge  him 
to  be  in  contempt  do  not'show  that  he  is  unable  to  pay,  an  order  adjudging  him 
to  be  in  contempt  will  be  sustained. 

If  insolvent,  he  may  be  relieved  from  imprisonment  under  section  2286  of  the 
Code  of  Civil  Procedure.    Id. 

8.  When  administrator  who  is  superseded  by  an  executor  is  entitled  to  commis- 
sions. A  permanent  administrator  appointed  before  the  discovery  of  a  will,  and 
acting  in  good  faith,  is  entitled  to  commissions  on  being  superseded  by  an 
executor  thereafter  appointed. 

It  seems,  that  it  is  only  when  an  administrator  resigns  that  he  loses  his  right 
to  commissions.     Matter  of  Hurst,  460. 

9.  Amount  of  such  commissions.  But  full  commissions  are  to  be  allowed  only  on 
moneys  collected  and  disbursed.  He  is  only  entitled  to  partial  commissions  for 
collecting  without  disbursing.  Paying  over  to  the  executor  is  not  disbursing  the 
fund. 

Neither  are  moneys  left  in  the  savings  bank  as  originally  deposited  by  the 
d(;ceased  ** collected"  by  such  administrator  so  as  to  entitle  him  to  commissions 
thereon.  ■* 

Such  superseded  permanent  administrator  is  not  like  a  temporary  adminis- 
trator entitled  to  full  commissions.     Id. 

Attorney  and  client  —  power  of  surrogate  to  order  reference  to  determine 
amount  of  attorney's  compensation  for  services  to  executors  —  personal  judg- 
ment not  authorized  in  such  proceedings. 
Mdtttr  of  Smith,  23. 

EXEMPLABT  DAMAGES. 

See  Damages. 

EXPERT. 

Evidence  of. 

S<:e  Evidence. 

EXTBA  ALLOWANCE. 

S(fe  Costs. 

FALSE  IMPBISONHENT. 

Eridenre  — error  in  eJcdading  rules  of  institution  which  permitted  imprisonment 
of  plaintiff — evidence  that  dejendants  report^l  tfieir  act  to  theliead  of  institution  — 
error  in  excluding  instructions  given  to  defendants — delegation  of  power  to  coufHe 
inmates  of  instiiution.  In  an  action  for  false  imprisonment  it  was  shown  that  the 
]>l{iintiff,  an  inmate  of  a  county  house,  was  using  obscene  and  profane  language 
in  the  engine  room  of  the  institution,  and  threatening  with  a  knife  the  defend- 
ants, who  were  employed  as  engiueers.    They  thereupoa  placed  Urn  ia  i^  rooiQ 
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FALSE  IMPRISONMENT— Contint^. 

desiirned  for  the  coufinement  of  refractory  inmates.  On  appeal  from  a  judg- 
ment for  the  plnintiff. 

HeUl,  that  the  exchision  of  the  rules  of  the  institution  providing  that  punish- 
ment should  be  inflicted  on  inmates  guilty  of  "disorderly  conduct,  profaiieor 
obscene  language,"  etc.,  was  reversible  error,  as  under  the  circumstances  said 
rules  were  in  justitication  of  the  act  of  the  defendants. 

Inmates  of  such  institutions  are  amenable  to  its  rules  and  confinement  for 
unruly  conduct  is  not  false  imprisonment. 

So,  too,  it  is  error  to  exclude  evidence  that  the  defendants  had  reported  their 
act  to  the  keeper  and  wore  by  him  directed  to  keep  the  plaintiff  in  the  cell,  for 
the  imprisonment  was  then  the  act  of  the  keeper,  while  the  damages  claimed  in 
the  action  were  not  limited  to  the  act  of  placing  the  plaintiff  in  the  cell,  but  for 
keeping  him  there  an  entire  day. 

It  is  error  to  exclude  evidence  of  instructions  given  by  the  keeper  to  the 
defendants  relative  to  the  care  of  inmates  and  enforcement  of  the  rules,  for  such 
evidence  tends  to  Show  that  the  defendants  were  acting  according  to  directions  and 
were  charged  with  'the  duty  of  looking  after  inmates.  Such  evidence  should  not 
be  excluded  because  the  plaintiff  waives  his  claim  to  punitive  damages,  as  the 
evidence  would  explain  the  action  of  the  defendants. 

Held,  further,  that  in  such  institutions  power  to  enforce  its  rules  may  be  dele- 
gated to  subordinates.     CunningJiam  v.  aliea^  624. 

FAIJSE  BEPBESENTATIONa 

See  Fraud. 

FELLOW-SEBVANTS. 

Negligence  of. 

See  Negligence. 

FELONY. 

See  Crime. 

FIN.ulNaS. 

On  a  trial. 

See  Trial, 

FIBE. 

Insurance  against. 

See  Insurance. 

FIBM. 

See  Partnership. 

FOBEOLOSTJBE. 

Of  a  mortgage. 

iS?e  Mortgage. 

FOBEIGN  JUDGMENT. 

See  Judgment. 

FOBEIGN  LAW. 

See  Conflict  of  Law. 

FOBGEBY. 

See  Crime. 

FBAUD. 

Arrest  — action  for  goods  obtained  by  false  representation  —  when  right  to  arrest 
may  he  ehtablisJied  by  affidavits,  though  verification  of  complaint  defective.  When  a 
complaint  alleges  that  in  order  to  induce  the  plaintiff  to  make  a  sale  and  delivery 
of  go  Kl'i  to  the  defendant,  and  with  intent  to  defraud  it  of  said  iroods  tin?  defend- 
ant fals(!ly  and  fmudulently  represented  that  he  had  formed  a  copartnership 
with  one  .Sl.,  who  was  a  man  of  large  resources,  when  in  truth  said  M.  and  the 
defendant  had  not  formed  a  copartnership,  and  when  such  fa^ts  are  also  estab- 
lished I)}'  aftidavits  used  on  a  motion  to  obtain  the  arrest  of  the  defendant,  said 
(»r;l  r  of  arrest  wi'd  not  he  vacated,  although  the  verification  of  the  complaint  be 
defective  because  taken  by  a  notary  in  New  Jersey,  whereas  the  venue  was  laid 
\xx  ^iiw  York. 
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FRAUD  —  Continued, 

Such  coiuplMiiil  is  good  as  aa  unverified  complaint,  and  section  557  of  the 
Code  of  ( ivil  Procedure  allows  the  facts  necessupy  to  an  arrest  in  such  action 
to  bo  showu  by  affidavit.      Voarhees  Rubber  ManvfactuHitg  Co.  v.  MeEwen,  541. 

Corponition — liability  of  directors  of  credit  insurance  corporation  for  invest- 
ing funds  of  said  corporation  in  worthless  stock  of  another  corporation  —  when 
receiver  of  such  corporation  not  estopped  by  action  of  stockholders  authorizing 
such  investment. 

Bowers  v.  Male,  209. 

Statute  of  Limitations  —  when  foreclosure  barred  —  renewal  mortga^  executed 
when  mortgagor  had  no  title  —  when  running  of  Statute  of  Limitations  not 
stopped  by  such  fraud  —  complaint  failing  to  allege  fraud. 
Kee^  V.  Deioey,  16. 

Lis  pendens — right  thereto  determined  by  complaint  —  when  cancellation  of 
lis  pendens  r(*fused  —  merits  of  action  not  determined  on  motion  to  cancel  lis 
pendens. 

Lindfieiin  &  Co.  v.  Central  Sat.  Realty  d  Construction  Co.,  275. 

Deed  —  action  to  set  aside  conveyance  and  assignment  made  by  dbvisee  — 
fraudulent  representations  by  grantee  —  evidence  sufficient  to  establish  legiti- 
macy and  title  of  grantor. 

Cramsey  v.  Sterling,  568. 

Stockholder's  action  to  recover  corporate  assets  dissipated  by  fraud  —  when 
prior  demand  that  corporation  bring  action  not  necessary  —  proper  parties 
defendant. 

W^r  V.  WaUerbiein  {No.  /),  693. 

Undue  influence  —  action  to  set  aside  conveyance  of  mortgages  in  trust  because 
of  undue  influence  —  presumption  of  fraud. 
Kelly  v.  Ashforth,  922.  j 

Creditor's  bill  —  failure  to  show  conveyance  to  be  fraudulent — evidence  — 
when  deposition  of  grantor  inadmissible  against  grantee. 
Wadleigh  v.  WadUigh,  367. 

Pleading  —  allegations  of  conspiracy  in  action  in  equity  —  allegations  setting 
out  evidence  stricken  out. 

Bankertf  Surety  Co.  v.  Rothscfiild,  130.  ' 

Will  —  charge  —  TYhen  error  to  charge  that  jury  may  find  testamentary 
incapacity. 

Nie^nann  v.  Cordtmeyer,  326. 

See  Waiver. 

FBAUDULENT  CONVJJYANCE. 

1.  Creditor's  bid  to  set  amde  eonteyance  —  evidence  —  wTien  deposition  of  grantor 
on  svpplementary  procieiliitgs  msIh  burden  on  gravtee  to  disprove  fraud.  When  in 
a  creditor's  suit  to  set  aside  a  conveyance  as  in  fraud  of  creditors,  or  in  the  alterna- 
tive to  have  it  adjudged  to  bo  a  mortgage,  the  deposition  of  the  grantor  taken 
in  supplementary  proceedings,  showing  that  the  consideration  was  grossly  inade- 
quate, has  been  introduced  in  evidence,  without  proper  objection  on  the  part  of 
the  grantee,  the  burden  is  east  upon  a  grantee,  related  to  the  grantor,  by  such 
proof  of  inadequacy  of  price,  to  rebut  the  presumption  of  fraud  raised  by  such 
evidence  and  to  show  tliat  she  was  a  purchjiser  in  good  faith  for  a  valuable 
consideration.     Lawrence  Brothers,  Inc.,  v.  Ileylman,  &48. 

2.  Failure  to  objfrt  ft  such  dcpoHtion  as  hearsay.  When  the  only  objection  of 
the  frrautce  to  the  introduction  of  such  deposition  was  that  it  was  not  properly 
autlKiiticatetl,  \vliif'h  objection  was  not  well  taken,  and  when  she  later  intro- 
duced the  dcp  sitinn  in  her  own  behalf,  she  cannot  subsequently  object  that  it 
w-as  hearsay  as  against  her.     Id. 

3.  Prohntin'  f,>rc>\  ;M()reover,  such  deposition  casting  the  burden  upon  the 
grantee  to  disprove  fraud  cannot  be  said  to  lack  probative  force  against  her.     Id. 

4.  Ecidence  of  value  of  lands.  It  is  not  error  to  admit  evidence  of  the  com- 
pensuiion  paid  for  one-half  of  the  lands  which  were  taken  upon  condemnation 
proceedings  when  the  price  proved  shows  that  the  consideration  in  the  deed  was 
grossly  inadequate.    Id, 
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FBAXTD'OliENT  OOawmxANOE—  Gontinued. 

5.  Li  creditor's  action  court  may  set  aside  deed  or  declare  it  to  be  a  mortgage.  In 
such  action  the  court  is  not  bound  either  to  let  the  deed  stand  or  set  it  aside 
absolutely.  It  may  declare  it  to  be  a  mortgage,  and  the  grantee  cannot  com- 
pbiin  of  such  latter  decree,  which  is  more  favorable  to  her.    Id, 

GAMING. 

Crime — playing  "craps"  in  vacant  lot  without  breach  of  the  peace  is  not 
criminal. 

Feople  Y.  McDermott,  880, 

GEPT. 

When  gift  of  savings  bank  deposit  is  in  trust  to  pay  over  to  beneficiaries,  A 
colored  servant,  dying  at  the  house  of  her  employer,  executed  and  acknowl- 
edged an  instrument  directed  ^to  a  savings  bank  where  she  had  a  deposit, 
requesting  the  bank  to  add  the  name  of  her  employer  to  her  book  **  without 
any  restrictions,"  in  order  that  he  might  **  be  able  to  use  and  pay  out  the  money," 
etc.  A.t  the  same  time  she  delivered  the  bank  book  to  the  defendant,  her 
employer.  Several  witnesses  testified  that  the  defendant  admitted  that  the 
transaction  was  made  for  the  benefit  of  some  cohered  children,  godchildren  of  the 
donor,  and  that  he  had  accepted  the  same  in  trust  for  them.  It  was  shown  that 
the  donor  had  often  said  that  she  wanted  the  money  to  go  to  said  children. 
"  In  the  light  of  the  whole  situation  as  specifically  set  forth  in  the  opinion, 

Held,  that  the  gift  was  in  trust  for  the  benefit  of  said  children,  and  that  the 
defendant  should  pay  over  the  moneys,  less  the  legitimate  funeral  expenses; 

That  the  trust  was  not  continuing  in.  its  nature,  but  for  the  sole  purpose 
of  paying  over  to  the  beneficiaries.     Sdnn  y.  S/nive,  452. 

Life  insurance  —  evidence  insuflUcient  to  show  gift  of  policy  to  wife, 
Bak&r  v.  Metropolitan  Life  Insurance  Co,,  500. 

GUARANTY. 

Contract  of. 

See  Contract. 

GT7 ABBIAN  AND  WABD. 

Infants  —  power  of  general  guardian  to  seU  stock  left  to  infant  hy  will.  The 
general  guardian  of  infants  who  are  legatees  of  personal  property  consisting  of 
specific  stock  has  power  to  sell  such  stOvk  at  a  price  ^hich  is  adequate. 

Hence  when  such  infants  are  left  stock  in  a  private  corporation  the  gmirdian 
may  sell  the  same  to  other  legatees  managing  the  business  if  the  price  be  fair. 
Such  sale  at  most  is  voidable  on  the  ground  that  the  price  was  inadequate.  Cob- 
ble V.  Cabbie,  426. 

HABEAS  OOBPVS.      '- 

To  determine  custody  of  child  pending  action  for  divorce. 
People  ex  rel.  Lawson  v.  Lawson,  478. 

Criminal  law  —  when  certificate  of  conviction  sufllcient. 
People  ex  rel,  BidweU  v.  PitU,  819. 

Criminal  law  —  when  certificate  of  conviction  sufficient. 
People  ex  rel.  Cook  v.  Pitts,  821. 

HEAKflAY  EVTDENOE. 

Bee  EviDBKCB. 


Right  of,  to  inherit 
See  Descknt. 

HIGHWAY. 

1.  Highway  Law  —  highway  commissioners  may  waive  notice  of  application  to  lay 
out  road.  In  a  proceeding  to  lay  out  a  new  highway,  highway  commissioners, 
though  entitled  by  section  83  of  the  Highway  Law  to  five  days'  notice  of  the 
application,  waive  the  failure  to  serve  said  notice  by  appearing  before  the  County 
Court  without  making  objection.  Said  provision  for  notice  is  one  that  may  be 
waived  by  the  person  entitled  thereto  although  he  be  a  public  of^cer.  Matter  of 
Wood,  781. 
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HIGHWAY  —  Contintt^. 

2.  W/ien  puUic  offlcera  may  waiw  statutory  provUianar.  Waiver  of  statutory 
provisions  by  public  officers  considered  and  the  rule  stated.    Id. 

Municipal  corporations  —  commissioner  of  highways  of  city  of  New  York  is 
without  authority  to  employ  engineer  on  commission  to  draw  plans  for  entrance 
to  Grand  Boulevard. 

Hildreth  v.  City  of  New  York,  68. 

HUSBAND  AND  WIFE. 

1.  Divorce  —  when  corespondent  appearing  in  action  not  entitled  to  retrial  of  issues 
—  Code  of  Civil  Procedure,  section  1757,  construed.  The  appearance  of  a  core- 
spondent in  an  action  for  divorce  pursuant  to  the  permission  granted  by  sub- 
division 2  of  section  1757  of  the  Code  of  Civil  Procedure  does  not  invalidate  the 
proceedings  in  such  action  prior  to  his  appearance,  and  he  is  not  entitled  to  a 
new  trial  of  issues  already  disposed  of. 

While  it  seems  that  the  court  would  have  power  to  order  a  new  trial  on  the 
intervention  of  such  corespondent  if  necessary  to  give  him  a  hearing  for  his 
protection,  such  new  trial  will  not  be  granted  when  the  corespondent  before 
his  personal  appearance  in  the  action  had  full  knowledge  thereof  and  was  a 
witness  at  the  trial. 

Rights  of  an  intervening  corespondent  discussed.    Bolle?*  v.  BoUer,  240. 

2.  Annulment  of  marriage — marriage  annulled  when  wife  is  under  age  of  legal 
consent  —  woman  may  sue  under  section  1743  of  the  Code  of  Civil  Procedure.  An 
action  by  a  woman  to  annul  a  marriage  lies  under  section  1748  of  the  Code  of 
Civil  Procedure  when  the  plaintiff  had  not  at  the  time  of  marriage  attained  the 
age  of  legal  consent  set  at  eighteen  years  by  the  Domestic  Relations  Law, 
article  1,  section  4.  This  is  so  although  the  parties  have  cohabited  and  the 
parents  of  the  plain tifT  consented  to  the  marriage. 

A  woman  is  not  compelled  to  bring  her  action  under  section  1742  of  the  Code 
of  Civil  Procedure.     Wander  v.  Wander,  189. 

8.  Decree  —  short  form  not  proper.  In  such  action  the  short  form  of  decision  ib 
not  proper  since  the  amendment  to  section  1022  of  the  Code  of  Civil  Procedure 
made  by  Laws  of  1903,  chapter  85,  and  such  short  decision  will  be  sent  back 
for  correction  to  conform  it  to  the  requirements  of  said  section  as  amended.     Id. 

4.  Divoi'ce  —  temporary  alimony  not  proper  while  prior  award  of  alimony  in 
action  for  separation  starids.  While  a  j  udgmen  t  for  alimony  obtai  ned  by  a  wife  in  a 
former  action  brought  by  her  for  separation  remains  in  force  the  court  has  no  power 
to  grant  her  temporary  alimony  as  defendant  in  an  action  for  absolute  divorce. 

The  former  decree  measures  the  husband's  obligation  for  support. 
Though  the  court  may  have  power  to  modify  such  former  decree,  it  can  only 
be  done  by  application  in  that  action.     Schmalholz  v.  Schmalholz,  548. 

5.  Excessive  counsel  fees.  When  in  the  action  for  absolute  divorce  the  defend- 
ant wife  denies  the  allegations  and  recriminates,  counsel  fees  are  proper,  but  an 
award  of  $1,000  is  excessive.    Counsel  fees  reduced  to  $500.    Id. 

6.  Separation  —  abandonment  —  evidence  sufficient  to  shoio  that  wife  consented 
therHo.  In  an  action  for  separation  brought  by  a  wife  on  the  ground  of  abandon- 
ment, her  testimony  that  she  did  not  now  want  her  husband  to  come  back,  that 
she  was  satisfied  when  he  left  the  house,  that  she  would  not  go  back  U>him. 
etc..  does  not  show  a  consent  to  the  abandonment  which  prevents  a  decree  of 
separation  when  the  evidence  as  a  whole  shows  that,  when  the  husband  announced 
his'  intention  to  go,  she  asked  him  to  support  her.     Curtin  v.  Curtin,  447. 

7.  Words  and  acts  considered.  The  mental  state  of  the  plaintiff  is  not  a 
substitute  for  her  words  and  acts  at  the  time  of  the  abandonment. 

Alimony  reduced.    Id. 

8.  Husbands  contract  far  support  after  separation  is  enfordble.  The  rule  that 
the  contract  of  a  husband  to  support  his  wife  made  after  a  separation  is  enforci- 
ble  was  not  altered  by  section  21  of  the  Domestic  Relations  liw  providing  that 
a  husband  and  wife  cannot  contract  to  relieve  the  husband  from  his  liabihty  to 
support  his  wife.     Reanl  n  v.  Woerner,  259. 

9.  Jurisdiction  of  Municipal  Court  of  New  York.  An  action  on  such  contract  is 
not  necessarily  in  equity  and  the  Municipal  Court  of  the  city  of  New  York  has 
jurisdiction.    Id, 
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Deed  — actiou  to  set  aside  conveyance  and  assignment  made  by  devisee  — 
fraudulent  representations  by  grantee  —  evidence  sufficient  to  establisli  legitimacy 
and  title  of  grantor. 

Cramsey  v.  Sterling,  568. 

Attorney  and  client  —  proof  insufficient  to  show  retainer  by  wife  when  brought 
in  as  party  defendant  in  suit  against  husband  —  evidence  —  objection  to  narration 
by  witness. 

Altkrug  v.  Horowitz,  420. 

Accident  insurance  —  failury  of  beneflciary  to  show  that  she  was  wife  of 
insured  as  warranted  by  him  —  when  death  of  insured  by  shooting  is  not 
accidental. 

Qaines  v.  Fidelity  db  Catualty  Co.,  886. 

Evidence  —  when  testimony  of  husband  on  supplementary-  proceedings  is  not 
admissible  in  subsequent  action  against  wife. 
Leggett  v.  Schwab,  841. 

Creditor's  bill  — failure  to  show  conveyance  to  be  fraudulent  —  evidence  — 
when  deposition  of  grantor  inadmissible  against  grantee. 
Wadleigh  v.  Wadleigh,  867. 

Preferred  cause  —  husband  failing  to  pay  alimony  not  entitled  to  preference 
in  action  for  divorce. 

FemieMy  v.  Fhnnessy,  181. 

Contempt  proceedings  —  failure  to  pay  alimony  —  waiver  of  right  to  the 
amount  granted  in  judgment. 

Compton  V.  Compton,  923. 

Life  insurance  —  evidence  insufficient  to  show  gift  of  policy  to  wife. 
Baker  v.  Metropolitan  Life  Inauranee  Co.,  500. 

Habeas  corpus  to  determine  custody  of  child  pending  action  for  divorce. 
People  ex  rel.  Lawson  v.  Lawion,  473. 

When  husband  not  necessary  party  to  wife's  deed. 
Vines  v.  Clarke,  12. 
ICR 
Causing  fall  on  sidewalk. 
See  Negligence. 

ILLEGITIMACY. 

Deed  —  action  to  set*  aside  conveyance  and  assignment  made  by  devisee  — 
fraudulent  representations  by  grantee  —  evidence  sufficient  to  establish  legiti- 
macy and  title  of  grantor. 

Cramsey  v.  Sterling,  568. 

INOOMPETENT  PEBSON. 

1.  Lunatic — committee  cannot  authorize  sale  of  timber  on  lands  of  lunatic  with- 
out permission  of  court.  The  committee  of  a  lunatic  cannot  alien,  mortgage  or 
otherwise  dispose  of  the  real  property  of  the  lunatic,  except  to  lease  it  for  a 
term  not  exceeding  five  years,  without  the  special  direction  of  the  court  obtained 
in  proceedings  brought  lor  that  purpose.     Seribner  v.  Young,  814. 

2.  Committee  entitled  to  recover  value  of  timber  so  cftt,  aWwugh  t?ie  defendant  has 
paid  therefur  to  tlie  husband  and  son  of  the  lunatic,  Hence,  persons  who  have  cut 
timber  on  the  lands  of  a  lunatic  under  an  unauthorized  contract  witb  her  hus- 
band and  son,  and  with  the  permission  of  the  committee,  are  liable  for  the  value 
thereof  to  the  successor  of  said  committee,  although  they  have  paid  therefor  in 
good  faith  to  the  husband  and  son.  In  such  case  a  verdict  for  the  plaintiff 
should  be  directed.     Id. 

3.  Power  to  autTwrize  payment.  As  the  committee  has  no  power  to  authorize 
the  cutting  of  the  timber  so  he  has  no  power  to  authorize  the  purchasers  to 
pay  the  value  thereof  to  third  persons.    Id. 

INDEMNITY. 

Membership  life  insurance  association  —  change  of  beneficiarjr  under  by-laws  — 
failure  of  insured  to  give  indemnity  on  changing  beneficiary  —  indenmity  waived 
by  insurer.     Stronge  v.  Supreme  Lodge,  87. 
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INDICTMENT. 

Criminal  law  —  when  withdrawal  of  counts  in  an  indictment  does  not  ioTali- 
date  conviction  under  remaining  counts  —  Twlle  prosequi  abolished. 
People  V.  Lewis,  568. 
See  Crime. 

INFANT. 

Executors  and  administrators  —  contract  by  decedent  to  pay  annuity  to  friend 
—  when  consideration  sufficient—  infancy  —  when  such  contract  made  by  infant 
ratified  at  majority  —  when  such  contract  governed  by  law  of  this  State. 
Parsom  v.  TetUr,  637. 

Rights  (ind  duties  of  guardian  of. 
See  Guardian  and  Ward. 

Death  of,  through  negligence. 
See  Negligence. 

See  Husband  and  Wipe. 

INHERIT  ANCE. 

See  Descent. 

INHERITANCE  TAX. 

See  Tax. 

INJUNCTION. 

1.  To  restrain  sale  of  coUateral  security  —  t^A^n  remedy  at  law  adequate — eonh 
plaint  —  failure  to  shoio  irreparable  damage  and  thai  remedy  at  law  is  inadequate. 
The  plaintiff,  a  promoter  of  a  miuing  syndicate,  pledged  to  the  defendant  cer- 
tain subscription  rights,  valued  at  a  premium,  as  security  for  a  note  given  to 
defendant  for  sums  advanced  b^  him  to  buy  said  subscription  rights  for  the 
plaintiff.  In  an  action  to  restram  the  defencfant  from  selling  said  pledged  sub- 
scription rights  on  a  default  iu  payment  of  the  note,  it  was  alleged  that  the 
defendant  had  agreed  to  carry  the  plaintiff's  subscription  rights  until  their 
value  could  be  ascertained  on  the  winding  up  of  the  syndicate;  that  the  value  of 
said  rights  could  not  now  be  ascertained,  and  that  a  sale  thereof  would  cause 
irreparable  damage  to  the  plaintiff,  an<l  that  he  had  no*adequate  remedy  at  law. 

Jleld,  that  in  the  absence  of  allegations  that  the  defendant  was  unable  to  meet 
any  damage  caused  by  said  sale,  the  plaintiff's  remedy  at  law  was  adequate, 
because  there  was  a  market  price  for  the  subscription  rights,  they  having  been 
bought  and  sold,  and  that  a  temporary  injunction  restraining  the  sale  of  the 
securities  should  be  vacated; 

That  said  allegations  of  irreparable  damage  were  mere  conclusions  of  law. 
Ehrich  V.  Grant,  196. 

2.  Landmcner  restrained  ffom  encroa^iing  on  street  by  windoum  and  portico  — 
restrictive  covenant  by  landowners  to  set  back  building  line.  When  the  predecessors 
in  title  of  adjoining  owners  have  entered  into  a  restrictive  covenant  or  "  set-bade 
agreement "  as  to  lands  facing  a  park,  which  covenant  by  its  terms  runs  with  the 
land,  and  which  provides  that  said  owners  shall  forever  keep  the  sidewalks  on 
their  land  unincumbered,  and  that  the  building  line  shall  be  set  back  ten  feet 
from  the  line  laid  out  by  the  municipality,  and  that  no  owner  shall  build  any 
structure  other  than  such  as  is^  permitted  by  the  law  to  be  built  between  what 
is  known  as  the  exterior  house  line  and  the  exterior  area  or  stoop  line,  etc.,  an 
owner  will  be  Testrixincd  pendente  lite  from  erecting  bay  windows  and  a  portico 
extending  three  feet  out  from  said  set-back  line,  although  a  license  therefor  has 
been  obtained  from  the  municipal  authorities.  Williams  v.  Silverman  Realty  d 
Construction  Co.,  679. 

3.  Temporary  injunction  improper.  But  the  removal  of  portions  of  such 
encroaching  structures  already  built  should  not  be  compelled  by  temporary 
injunction,  but  should  be  left  for  the  final  decree.     Id. 

4.  Pendente  lite  —  when  assignee  of  lease  entitled  to  injunction  to  restrain  hmdlord 
from  interfeHng  with  his  possession.  The  assignee  of  a  lease  not  containing 
restrictions  against  assignment  may  have  an  injunction  pendente  lite  under  sec- 
tion 608  of  the  Code  of  Civil  Procedure  to  restrain  the  landlord  from  excluding 
such  assignee  from  the  premises  if  the  complaint  sets  out  facts  showing  that 
the  remedy  at  law  is  not  adequate.     Goldman  v.  Ckn'n,  674. 
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.  5.  Complaint  insufficient  which  fails  to  allege  facts  showing  remedy  at  law  is  inad- 
equate. But,  as  ordinarily  a  tenant's  remedy  at  law  is  adequate,  a  complaint 
praying  for  such  injunction  is  not  sufficient  to  warrant  the  granting  of  the  same 
when  it  does  not  set  o.ut  facts  showing  the  inadequacy  of  the  reuiedy  at  law.  A 
mere  allegation  that  plaintiff  will  sustain  irreparable  damage  and  has  no  ade- 
quate remedy  at  law  is  insufficient.    Id. 

6.  Affidavits  insufficient.  Accompanying  affidavits  are  not  sufficient  to  show 
said  facts,  as  under  section  603  of  the  Code  of  Civil  Procedure  the  right  to  the 
injunction  in  such  action  must  appear  upon  the  face  of  the  complaint.    Id. 

Landlord  and  tenai.t  —  action  to  restrain  landlord  from  interfering  with  use  of 
furnace  by  tenant  —  use  of  furnace  included  in  the  word  "appurtenances"  — 
temporary  injunction. 

Stevens  v.  Taylor,  561.. 

Real  property  —  injury  to  shade  trees  by  erection  of  telephone  poles  —  damage 
recoverable  when  in j  ury  is  wanton  —  when  complaint  dismissed  for  failure  to 
show  damage. 

Osborne  v.  Auburn  TelepJione  Co.,  702. 

Real  property  —  covenant  not  to  erect  tenement  house  —  such  covenant  not 
violatea  by  erection  of  apartment  house  —  burden  of  proof  to  show  meaning  of 
covenant. 

Marx  V.  Brogan,  480. 

Partnership  to  speculate  in  lands  —  injunction  —  when  carrying  out  of  contract 
of  sale  made  by  one  partner  will  not  be  enjoined. 
Babcock  V.  Leonard,  294. 

Action  to  restrain  the  taking  of  easements  of  light,  air,  etc.,  by  erection  of  ele- 
vated railroad  viaduct. 

Caldwell  v.  JVew  York  db  Harlem  li.  R.  Co.,  164. 

Real  property  —  action  for  damages  for  injury  to  value  thereof  by  elevated 
railway  —  measure  of  damage. 

Schmitz  V.  Brooklyn  Union  Elevated  R.  R.  Co. ,  808. 

Real  property  —  injury  to  real  estate  by  elevated  niilroad  viaduct  not  damnum 
absque  injuria. 

Wallach  V.  New  York  &  Harlem  R.  R.  Co.,  273. 

INI^XJENBO. 

8ee  Libel. 

INSURANCE. 

1.  Life  insurance  —  evidence  insuffieietit  to  sJurw  gift  of  policy  to  wife.  The 
plaintiff,  the  second  wife  of  the  insured,  claimed  that  a  policy  of  insurance 
on  her  husband's  life  had  been  given  to  her  in  consideration  of  her  promise  to 
marry  him.  The  policy  named  the  former  wife  of  the  insured  as  beneficiary 
and  no  change  of  beneficiaries  was  shown  to  have  been  made.  The  only  evi- 
dence that  the  policy  w»us  ever  given  to  the  plaintiff  was  the  testimony  oj  a 
witness  that  in  1901  the  insured  said  that,  if  the  plaintiff  were  to  marry  him,  he 
had  nothing  else  to  offer  her  but  his  insurance,  and  that  his  only  desire  was 
that  none  of  his  children  should  get  it.  The  i)lainiiff  did  not  marry  the  insured 
uutil  19)4.     There  was  no  proof  of  the  delivery  (f  the  policy. 

nil,  that  there  was  a  total  failure  to  est^iblish  a  gift  of  the  j)olify  to  the  plain- 
tiff, and  that  she  was  entitled  to  the  proceeds  thereof  only  as  administratrix  of 
the  insured.     Baker  v.  Metropolitan  Life  Insurance  Co,^  500. 

2.  Fire  insurance  —  xchen  mortgagor  tcho  bida  in  property  on  foreclosure  evtifhd 
to  indemnity  for  loss  accruing  prior  to  delivery  of  deed.  On  the  execution  of  a 
mortgage  tlie  title  remains  in  the  mortgagor,  and  the  mortc^niree.  IhoUiih  he  bid 
in  the  pro])erty  on  foreclosure,  has  merely  a  lien  until  such  time  as  a  formal 
conveyance  by  the  referee  vests  him  with  title. 

Hence,  when  such  mortgaged  property  is  insured,  "loss,  if  any,  payable  to 
*  *  *  mortgagee  as  interest  may  a|)pear,"  and  it  is  provided  that  the  insur- 
ance shall  not  he  invalidated  by  foreclosure  or  other  proceedint^s  or  notice  of 
sale,  nor  by  any  change  in  the  title,  such  mortgagee  is  entitled  to  be  indemnified 
for  da:nage  to  his  interest  as  mortgagee  by  a  fire  which  occurred  after  the  date 
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he  had  biil  in  the  property  on  foreclosure,  but  before  the  delivery  of  the  deed  by 
the  referee.      Uli{Jeldtr  v.  Palatine  Insurance  Co.,  Limited,  57. 

3.  Me^ievre  of  damages  when  mortgagee  aasigns  part  interest  in  bid  before  lot*  by  fire. 
It  seems,  that  had  the  property  been  bid  in  before  the  fire  by  another  party,  the 
mortgagee  could  not  have  recovered  from  the  insurance  company  as  the  prop- 
erty, at  its  full  value,  would  have  been  applied  to  the  cictinguishmcnt  of  the 
debt. 

When,  liowever,  such  mortgagee,  before  the  fire  and  prior  to  the  delivery  of 
the  deed,  has  assigned  two-thirds  of  his  bid  to  others,  the  damage  to  his  security 
by  such  fire  is  one-third  of  the^total  damage  to  the  property.     Id. 

4.  Life  insurance  corjwration  —  irJien  sale  of  as$ets  to  other  corporaticn  valuf 
While  a  hopelessly  insolvent  corporation  must  wind  up  its  affairs  in  the  manner 
prescribetl  by  law,  and  while  corporations  doing  a  profitable  business  owe  a 
duty  to  the  public  to  continue  their  functions,  nevertheless  a  life  insurance 
company  not  insolvent,  in  a  commercial  or  insurance  sense,  when  doing  a  losing 
business  and  unable  to  continue  without  further  loss,  may,  by  a  contract  made 
in  good  faith  for  the  best  interests  of  its  creditors  and  stockholders,  sell  out  its 
business  to  another  corporation  and  cease  operations.  Raymond  v.  Security  Trt.it 
&  Life  Insurance  Co.,  191. 

5.  Cancellation  of  sale  unwarranted.  Although  after  a  snle  of  the  corp>crate 
business  under  such  circumstances  certain  small  sums  due  employees  stand 
unpaid  through  inadvertence,  the  fact  does  not  warrant  a  decree  setting  aside  said 
agreement  turning  over  the  assets  in  an  action  by  an  employee  whose  claim  has 
in  fact  been  paid.     Id. 

6.  Wlien  Superintendent  of  Insurance  not  personnlly  liaUe  for  allotting  substitu- 
tion of  bonds  deposited  in  his  dqmrtmeut.  In  the  absence  of  evidence  of  bad  faith, 
the  State  Superintendent  of  Insurance  is  not  personally  liable  for  the  difference 
in  value  between  United  States  bonds  which  he  allowed  to  be  withdrawn  lv\n\\ 
deposit  in  his  department,  and  the  value  of  other  bonds  substituted  therefor,  if 
the  value  of  the  latter  is  1100,000,  for  the  law  only  requires  that  bonds  of  said 
value  be  on  deposit  in  said  department.    Id. 

7.  Membersfiip  life  insurance  association  —  change  of  benefieia'ry  under  by-lairt. 
When  tlie  certificate  of  membership  and  the  rules  and  regulations  of  a  member- 
ship life  insurance  association  i>rovide  that  a  member  may  change  his  bene- 
ficiary "as  often  as  desired,  consent  of  the  existing  beneficiaries  not  being 
reciuired,"  etc.,  a  beneficiary  first  named,  and  who  refuses  to  surrender  the 
lM)licy  intrusted  to  her,  acquires  no  vested  rights  which  prevent  a  change  of 
beneficiary  by  the  member  on  his  complying  with  the  provisions  of  the  asstxia- 
tion  in  that  respect.     Stronge  v.  Supreme  LMge,  87. 

8.  Failure  of  insured  to  give  indemnity  on  changing  beneficiary.  Although  the 
rules  of  such  insurer  require  the  insured  to  furnish  indemnity  in  ca.se  he  is 
unable  to  surrender  the  policy  when  changing  a  beneficiary,  such  provisit>n  is 
for  the  security  of  the  association  only  and  the  failure  of  the*  member  to  furni:Ji 
such  indemnity  when  re(|uired  cannot  be  taken  advantage  of  by  a  former 
beneficiary  when  the  insured  has  in  other  respects  complied  with  the  rule.    Id. 

0.  Indemnity  waived  by  insurer.  The  insurer  may  waive  provisions  designeti 
only  for  its  own  protection.     Id. 

10.  Life  in»ttt'anrc  —  mutual  company  without  stock  is  not  a  stock  corporation  — 
mandamus  to  coiiijtel  allotrance  of  inspection  of  lif>t  of  members  not  a  statutory  right. 
As  the  New  York  Life  Insurance  Company  is  a  mutual  company,  without  stock, 
it  is  not  within  the  provisions  of  section  29  of  the  Stock  Corporation  I^w, 
re(|uiring  stock  corporations  to  keep  a  book  containing  a  list  of  stcx^kholders 
and  to  allow  an  inspection  thereof.  Hence  a  policyholder  in  said  company  has 
no  statutory  riirht  to  a  mandamus  requiring  said  company  to  allow  an 
inspection  of  its  list  of  policyholders. 

Legal  position  of  policvholders  in  said  company  discussed.  People  ex  rd. 
Venner  v.  New   York  Life  insurance  Co.,  183. 

11.  Common-lair  writ  in  (fiscretion  of  court.  Apart  from  said  statute,  however, 
there  is  a  common  law  right  to  an  inspyection  by  a  policyholder  of  the  list  of 
members,  and  mandamus  may  issue  to  enforce  the  same.     But  the  issuance  of 
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such  common-law  writ  is  not  a  matter  of  right,  but  rests  in  the  discretion  of  the 

court.     Id. 

13,  Whe7i  such  writ  tcill  he  refused.  When  in  an  application  for  such  comraon- 
law  mandamus  by  a  policyholder  and  ninety-oue  other  policyholders  it  appears  that 
the  only  list  of  policyholders  kept  by  said  company  is  on  cartis  which  contain 
not  only  the  policies  in  force,  but  those  which  have  expired,  and  contains  also  the 
amounts  of  said  policies,  the  names  of  beneficiaries  and  matters  of  a  private  and 
personal  nature  which  such  members  may  not  care  to  have  made  public,  and 
there  are  facts  tendinis  to  show  that  the  petitioner  is  a  professional  litigant,  the 
court  in  the  exercise  ota  sound  discretion  should  deny  the  issuance  of  siich  writ. 
Id. 

13.  Arci(k?i(  insurance  voided  by  false  wai^anty,  A  policy  of  accident  insurance 
U  void  if  the  warranty  made  by  the  insured  that  the  beneficiary  was  his  wife  was 
false.     Gaines  v.  Fidelity  <fc'  Casualty  Co.^  386. 

14.  Failure  of  beneficiai'y  to  show  that  site  was  wife  of  insured  as  wai'ranted  by 
him.  A  verdict  that  the  beneficiary  was  not  the  wife  of  the  insured  is  warranted 
by  the  evidence  when  it  is  shown  that  the  woman  was  married  to  another  man, 
who  is  still  living,  and  from  whom  she  was  never  divorced,  and  there  is  no  proof 
that  he  ever  absented  himself,  or  that  the  wife  ever  made  any  effort  to  find  out 
whether  he  was  alive  or  dead,  and  there  is  no  evidence  of  a  marriage  in  prcesenti 
with  the  insured,  but  the  evidence  shows  merely  an  agreement  to  live  together 
as  man  and  wife  and  the  entry  into  illicit  relations,  and  when  in  addition  there 
is  testimony  given  by  the  plaintiff  on  a  former  trial  of  the  action  that  she  had 
been  married  but  once,  and  it  appears  that  she  brought  an  action  against  the 
estate  of  the  insured  for  services  rendered  as  his  housekeeper.     Id. 

15.  WJien  death  of  insured  by  shooting  is  not  accidental.  When  the  policy  of 
insurance  covers  only  accidental  death  and  expressly  excepts  death  from  injuries 
intentionally  inflicted,  a  verdict  for  the  defendant  is  warranted  by  evidence 
which  shows  that  the  man  who  shot  and  killed  the  insured  did  so  intentionally 
in  .'^Cif -protection  against  an  attack  by  the  insured. 

Testimony  establishing  that  the  shooting  was  intentional  considered.     Id. 

Practice  —  action  on  life  insurance  policy  —  error  to  dismiss  complaint  because 
answer  sets  out  short  Statute  of  Limitntions  —  prior  action  in  County  Court  dis- 
continued because  of  lack  of  jurisdiction  —  when  such  discontinuance  voluntary 
under  section  405  of  the  Code  of  Civil  Procedure  —  when  running  of  Statute  of 
Limitations  stopped  during  such  prior  action. 

Bannister  v.  Michigan  Mutual  Life  Insurance  Co.^  765. 

Corporation  —  liability  of  directors  of  credit  insurance  corporation  for  invest- 
ing funds  of  said  corporation  in  worthless  stock  of  another  corporation  —  when 
receiver  of  such  corporation  not  estopped  by  action  of  stockholders  authorizing 
such  investment. 

Bowers  v.  Male,  209. 

Contract  to  pay  commissions  on  fire  insurance  —  no  commissions  recoverable 
on  insumnce  furnished  to  replace  canceled   policies  —  evidence  —  payment    of 
commissions  may  be  shown  by  Judgment  roll  in  former  action. 
Tanenbaum  v.  FtdenU  Match  Co.  {No.  2),  416. 

INTERLOCUTORY  JUDGMENT. 

See  Judgment. 

INTOXICATING  LiaUORS. 

1.  Liquor  Tax  Iauo —  xdien  certioi'ari  refused  to  review  right  of  Commissioner^  of 
Excise  to  make  enumeration  of  it,  habitants  of  city  and  to  increase  cost  of  uquor  tax 
certificate.  Certiorari  will  not  lie  to  determine  the  right  of  th(^  State  Commis- 
sioner of  Excise  to  take  an  enumeration  of  the  inhabitants  of  the  city  of 
Schenectady,  pursuant  to  section  11  of  tlie  Li(|Uor  Tax  Law.  and  to  increase  the 
cost  of  lifjuor  t!ix  certificates  in  said  city,  wlien.  sini^e  the  issue  of  said  writ,  a 
State  census  of  llie  inhabitants  of  siiid  city  has  been  taken,  and  the  relator  paid 
the  increased  sum  without  a  demand  that  the  certificate  issue  at  the  former 
cost,  but  with  a  mere  protest  at  said  increased  cost.  People  ex  rel.  Flinn  v. 
CuUinan,  82. 
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INTOXICATING  LiaUOBS  —  Continued. 

2.  Deicrmiiiati  n  not  final.  The  acts  of  the  State  Commissioner  of  Excise  in 
making  such  enumeration  und  in  certifying  tj  the  county  treasurer  the  increased 
cost  of  licenses  were  not  such  final  determmation  of  the  rights  of  a  relator  pay- 
ing said  increased  C(jst  as  entitles  him  to  a  common-law  certiorari  to  review  such 
acts.    Id. 

JTTDOE'S  CHABGE. 

To  the  jury. 

JHi:e  Till  A  L. 

JUDGMENT. 

1.  Fonmrjiulgnient  far  tort  uriAdtisfled  dots  not  bar  subsequent  action  against 
joiiU  tort  feasor  —  mibseqaent  aciioa  barrtd  only  w/ien  jrriarjud{fment  satisfied.  When 
in  an  action  for  trespass,  eviction  and  conversion  of  property  the  answer  alleges 
that  H  former  recovery  was  hud  ftir  the  same  torls  against  a  joint  tort  feasor, 
to  which  answer  tho  plaintiff  has  not  replied,  the  trial  court  is  not  warranted  in 
dismissing  the  coinplnint  on  the  introduction  in  evidence  of  the  judgment  roll  in 
the  former  action.  Notliing  hut  siiiinf action  for  the  injury  by  one  tort  feasor 
will  relieve  a  joint  tort  feasor  from  liability  in  another  action,  and  proof  of  the 
former  judgment  is  no  proof  that  it  was  Siitisfied.  Proof  of  satisfaction  is 
necessary  t;)  dismissal  of  the  complaint.     Beno  v.  Tlwrnpson,  316. 

2.  Iteply  not  nercusary  to  defense  of  former  recovery.  The  faihire  of  the  plaintiff 
t«)  replv  to  the  answer  is  not  an' admission  of  the  allegation  that  said  judgment 
was  pfiid.  as  such  defense  is  not  a  counterclaim  and  requires  no  reply.  It  sets 
out  merely  new  matter  in  avoidance.    Id. 

8.  li/'s  ndjudimta  —  when  former  judgment  in  summary  proceedings  in  landlord's 
''ator  bars  artion  by  tenant  to  recover  sums  advanced  on  option  to  purc/iase.  When 
.n  an  action  bv  a  former  tenant  to  recover  from  his  landlord  sums  alleged  to  have 
been  paid  under  an  option  to  purchase,  which  sums  were  to  be  returned  or  applied 
on  tie  rent  if  the  tenant  elected  not  to  purchase,  it  is  shown  that  subsequent 
to  the  alleged  ptiyments  the  landlord  obtained  a  judgment  of  dispossession 
ugainst  said  tenant  in  summary  proceedings,  the  same  is  res  adjudioUa  against 
the  plaintiff's  claim,  as  the  alleged  possession  by  the  landlord  of  the  plaintiifs 
mouey  would  have  been  a  complete  defense  'in  said  proceedings  and  was  com- 
prehended in  the  issues,     von  lUr  Born  v.  Schultz,  268. 

4.  Personal  judgment  vnnvfJiorized.  When  it  is  found  by  the  surrogate  that 
the  services  of  an  attorney  are  chwgeable  as  a  lien  upon  the  estate  there  is  no 
authority  to  diiecL  a  personal  judgment  and. execution  against  the  executor  as  in 
a  common-law  actiDU.     Matter  of  Siait/t,  23. 

NeL:iiLce:icc  — liability  of  city  for  injuries  received  through  collapse  of  bridge 
over  excavation  in  sidewalk  —  notice  to  police  oftlcer  is  notice  to  city  — city  joint 
Unt  Icasor  wiM\  landowner  making  excavation  under  municipal  permit — ^action 
against  city  n(»l  barred  by  jirior  recovery  against  contmctor  erecting  bridge. 
Ptirksw  City  <f' New  J't/r/i:,  8JJ6. 

Contract  to  ])ay  commissions  on  fire  insurance  —  no  commissions  recoverable 
on  insurance  furnishrd  to  replace  canceled  policies  —  evidence — payment  of 
commissions  may  be  shown  by  judgment  roll  in  former  action. 

Ta7tenb(ifnn  v.  Fef(cr,tl  Match  Co.[  No.  ;.^),  416. 

Annulment  of  marriage  —  marriage  annulled  when  wife  is  underage  of  legal 
consent  —  woman  may  .sue  under  section  1743  of  the  Code  of  Civil  Procedure  — 
decree  —  short  form  not  proper. 
^uinderY. Wander,  189. 

E.xecutor —  decree  that  executor  owes  debt  to  estate  conclusive^- contempt  of 
executor  in  refusing  to  pav  —  burtlen  on  executor  to  show  insolvency. 
Mattt  r  of  Strong,  2S 1 . 

Parties  defendant  —  under  complaint  against  joint  defendants  judgment  may 
be  had  apiinst  one  only  —  Code  of  Civil  Procedure,  section  1205,  construed. 
Lawton  V.  Partridge,  8. 

Divorce  —  temporary  alimony  not  proper  while  prior  award  of  alimony  in 
action  for  separntion  staiuls  —  excessive  counsel  fees. 
SchmaJhoh  v.  Schmalholz,  543. 
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Municipal  Court  of  New  York  —  order  opening  default  not  reviewable  on 
Bppeal  from  judgment  which  has  been  vacated. 

Wendin  v.  Brooklyn  HeighU  R  IL  Go,,  890. 

Trust  —  extra  allowance  denied  to  beneficiaries,  but  allowed  to  accounting 
trustee. 

Blair  v.  CargiU,  853. 

In  creditor's  action  court  may  set  aside  deed  or  declare  it  to  be  a  mortgage. 
LatM'enee  Brothers,  Ine,,  v.  Hidylman,  848. 

JXTBISDICTION. 

Power  of  court. 
See  CouBT. 

jxniY. 

Ejectment  —  when  such  action  triable  before  jury  although  incidental 
equitable  relief  is  demanded. 

Bemtien  v.  JV«m>  York,  Brooklyn  d  M.  Beach  B,  Go,,  413. 

See  Trial. 

LACHES. 

Deposition  —  examination  of  officer  of  corporation  —  Code  of  Civil  Procedure, 
sections  870,  872,  873,  and  rule  82  construed  —  matters  not  a  defense  to  such 
application  —  laches  no  bar. 

OoldmarkY,  U,  S.  Blectro- Galvanizing  Co,,  526. 

LAND. 

See  Real  Pkopbrtt. 

LANDLORD  AND  TENANT. 

1.  Eviction  hy  failure  of  lessor  to  keep  building  safe  —  %c7ven  damages  recoverable 
for  breach  of  covenant  for  quiet  enjoyment,  A  tenant,  holding  under  a  lease  with 
covenant  for  quiet  enjoyment,  is  entitled  to  go  to  the  jury  in  an  action  for  dam- 
ages for  eviction  upon  evidence  showing  that  the  premises,  which  were  under- 
mined by  adjoining  excavations  and  were  torn  down  as  unsafe,  could  have  been 
kept  safe  by  proper  care  on  the  part  of  the  lessors.  Evidence  that  the  lessors 
were  directed,  pursuant  to  the  Municipal  Building  Code,  to  make  the  premises 
safe  shows  an  obligation  cast  upon  the  lessors  b^  ordinance,  and  if  the  building 
was  torn  down  as  a  nuisance  owing  to  their  default,  such  nuisance  was 
attributable  to  them.     Lindwall  v.  May,  457. 

2.  Action  to  restrain  landlord  from  interfering  ijoith  um  of  furnace  by  tenant  — 
tempoj'ary  injunction.  In  an  action  in  equity  by  a  tenant  against  his  landlord 
under  a  lease  of  the  basement  and  parlor  floor  of  premises  *' with  the  appur- 
tenances," to  procure  an  injunction  restraining  the  defendant  from  interfering 
with  the  use  by  the  plaintiff  of  a  furnace  in  the  cellar,  which  is  the  only  means  of 
heating  the  plaintiff's  quarters,  an  injyinctiou. pendente  ^i^  should  be  granted. 
Stevens  v.  Taylor,  561. 

3.  Use  of  furnace  included  in  the  toord  **  appurtenances."  Although  the  lease 
is  silent  as  to  the  provisions  for  heat,  it  is  immaterial  because  the  right  to  heat 
with  the  only  means  provided  therefor  is  included  in  the  word  **  appurtenances." 

4.  Action  for  use  and  occupation  after  notice  to  vacate.  When  a  tenant,  after 
notice  to  vacate,  holds  over,  the  landlord  may  treat  him  as  a  trespasser,  or  as  a 
tenant  for  another  year  under  the  lease.     Stevens  v.  City  of  New  York,  :J62. 

5.  When  recovery  limited  to  rental  stated  in  lease.  When  a  complaint  in  an  action 
for  use  and  occupation  alleges  that  the  tenant  after  such  notice  to  vacate  **  by 
and  with  the  consent  of  the  plaintiff  used  and  occupied  said  premises,"  an  elec- 
tion to  treat  the  defendant  as  a  tenant  is  shown,  and  the  recovery  is  limited  to 
the  rental  stated  in  the  lease.    Id. 

6.  Section  200  of  the  Real  Property  Law  unavailable.  When  a  complaint  is  framed 
for  use  ?ind  occupation  with  the  consent  of  the  landlord,  without  reference  to  sec- 
tion 200  of  the  Real  Property  Law,  said  section  is  not  available  in  the  action.     Id. 

Injunction  pendente  lite  —  when  assignee  of  lease  entitled  to  injunction  to 
restrain  landlord  from  interfering  with  his  possession  —  complaint  insufficient 
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which  fails  to  allege  facts  showing  remedy  at  law  is  inadequate  —  affidavits 
insuflicient. 

Goldman  v.  Corn,  674. 

Conversion  —  agreement  by  landlord  that  tenant  may  store  property  on  prem- 
ises after  expiration  of  lease  —landlord  not  liable  for  conversion  by  reason  of 
removal  of  such  property  by  new  tenant. 
Huntington  v.  Jjerrtnan,  875. 

Res  adjudicata —  when  former  judgment  in  summary  proceedings  in  landlord's 
favor  bars  action  by  tenant  to  recover  sums  advanced  on  option  to  purchase. 
Ton  der  Rjrn  v.  tkhultz,  268. 

Negligence — injury  to  plaintiff  by  fall  through  unguarded  elevator  shaft  on 
demised  premises  —  failure  to  show  negligence  of  lessor. 

Wcuthiiigton  v.  Efdscopal  Church  of  St.  Peter^s,  402. 

Damages  —  interest  not  recoverable  on  breach  of  covenant  by  tenant  to  repair 
—  evidence  —  when  objection  sufficient. 

Markham  v.  StevenMn  Brewing  Co.,  178. 

Assignment  —  parol  assignment  of  written  contract  —  when  assignee  can  recover 
thereon  —  erroneous  charge. 

St.  Regis  Paper  Co.  v.  Page  Lumber  Co.,  108. 

Nuisance  —  damages  to  lessee  of  adjoining  property  by  operation  of  electric 
light  plant. 

Bly  V.  Edison  Electric  Illuminating  Co.,  170. 

LARCENY. 

See  CiUMB. 

LEASE. 

See  Landlord  and  Tenant. 

LEOISLATXJBR 

Powers  of. 

See  Constitutional  Law. 

LEGITIMACY. 

See  Illegitimacy. 

LIBEL 

1.  Complaint  —  general  allegation  that  libel  referred  to  piaintiff — Code  CitU 
Procedure,  section  535,  construed.  The  common-law  rule  which  requires  the  plain- 
tiff in  an  action  for  libel  to  plead  facts  which  connected  the  publication  with  him 
when  such  publication  on  its  face  did  not  directly  or  necessarily  refer  to  him,  has 
been  abrogated  by  section  635  of  the  Code  of  Civil  Procedure.  Under  said  sec- 
tion both  in  libel  and  slander  the  application  of  the  defamatory  matter  to  the 
plaintiff  has  been  made  a  Question  of  fact.  Such  fact  may  be  alleged  in  gen- 
eral terms,  and,  if  traversed  by  the  answer,  the  plaintiff  at  trial  must  prove  that 
the  words  referred  to  him. 

R  seems,  that  if  an  article  were  so  general  and  indefinite  that  no  one  reading 
it  could  apply  it  to  any  particular  person,  more  than  a  general  allegation  of  its 
application  to  the  plaintiff  might  be  required.  NunnaUy  v.  Tribune  Association, 
485. 

2.  Wh£n  complaint  containing  general  allegation  will  be  sustained  on  demurrer. 
But  when  it  appears  upon  the  face  of  the  complaint  that  evidence  may  be  given 
which  will  undoubtedly  connect  the  plaintiff  with  the  publication,  a  complaint 
is  sufficient  on  demurrer  which  contains  the  allegation  that  the  article  was 
published  of  and  concerning  the  plaintiff. 

When  a  complaint  shows  that  the  article  stated  that  a  young  man  supposed 
to  be  poisoned  was  "  keeping  company  "  with  a  young  woman,  whose  name  and 
address  lie  pivc  in  his  delirium,  and  that  the  plaintiff  -was  discharged  by  her 
employers  by  reason  of  their  identifying  her  with  said  article,  it  is  not  subject  to 
demurrer  when  it  contains  the  said  general  allegation,  that  the  article  referred  to 
her,  allowed  by  section  535  of  the  Code  of  ("ivil  Procedure.     Id. 

3.  Pfi/diratiofi  ithMly  farrtimis  cannot  be  made  libelous  bif  innuendo  —  demurrer 
to  complaint.     When  a  publication,  plainly  humorous,  reUting  to  the  plaintiff 
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does  not  justify  an  innuendo  ascribing  to  it  a  libelous  meaning,  a  demurrer  to 
the  complaint  will  be  sustained. 

When  a  publication  recounts  a  practical  Joke  played  upon  the  plaintiff,  in  which 
he  was  acpused  by  his  companions  of  being  branded  with  a  "Black  Hand," 
and  with  beinff  a  member  of  a  gang  known  by  that  name,  such  publication 
cannot  be  made  libelous  by  an  innuendo  setting  out  that  such  gang  was  com- 
pose(i  of  assassins,  blackmailers,  thieves,  etc.,  and  a  demurrer  to  the  complaint 
should  be  sustained.     Lamberti  v.  bun  PHnting  &  Publishing  Assn.,  437. 

4.  When  complaint  toith  allegation  that  libel  referred  to  plaintiff  is  not  demur- 
rable. Where  the  plaintiff  is  not  named  in  an  article  libelous  per  se,  but  is  indi- 
cated by  circumstances  described  in  the  article,  and  the  complaint  contains  a- 
general  allegation,  pursuant  to  section  535  of  the  Code  of  Civil  Procedure,  that 
the  article  was  published  concerning  her,  she  may  at  trial  show  extrinsic  facts 
which  would  connect  her  with  the  article,  and  the  complaint  is  not  subject  to 
demurrer.     NunnaUy  v.  Nevo  Yorker  Staats-Zeitufig,  482. 

5.  W  hen  complaint  shows  such  reference.  A  contention  that  the  article  is  so 
general  that  no  one  would  understand  that  it  referred  to  the  plaintiff  is  not  sus- 
tained when  the  allegations  of  special  damage  contained  in  the  complaint  show 
that  plaintiff's  employers  understood  her  to  be  the  person  referred  to,  and  in 
consequence'  thereof  discharged  her.     Id. 

6.  Article  insinuating  lewd  motives  to  scientist — complaint  based  on  such  article, 
when  not  demurrable.  A  published  article,  which  insinuates  that  a  scientist,  in 
preferring  to  take  physical  measurements  of  the  persons  of  girls  rather  than 
boys,  and  particularly  girls  over  sixteen  years  of  age,  was  actuated  by  indecent 
and  lewd  motives,  may  be  libelous,  and  it  is  error  to  sustain  a  demurrer  to  a  com- 
plaint on  such  publication.  The  question  of  the  libelous  character  of  such  publi- 
cation is  for  the  jury.  MacDonM  v.  Sun  Printing  <fc  Publishing  Assn.  {No.  3), 
467. 

7.  Publication  calling  scientist  a  *' humbug"  and  '* pseudo-scientist."  A  publi- 
cation stating  of  a  scientist  that  he  is  a  *'  pathosocial  humbug  "  and  a  "  pseudo- 
scientist"  is  calculated  to  injure  such  person  in  his  calling,  and  is  libelous  per  se. 
A  complaint  in  an  action  for  libel  thereon  is  not  demurrable.  MacDonald  v.  Bun 
Printing  <Sk  Publishing  Assn.  {No.  S),  465. 

8.  False  publication  calling  plaintiff  **  a  rogues^  gallery  man  "  —  legal  and  express 
malice  distinguished.  Published  headlines  referring  to  the  plaintiff  as  **  a  rogues* 
gallery  man,"  if  false,  establish  the  legal  malice  which  entitles  the  plaintiff  to 
compensatory  damages.  Carpenter  v.  New  York  Evening  Journal lublisfUng  Co.y 
266.      ' 

9.  Proof  of  express  malice  essential  to  recovery  of  exemplary  damagis.  But  the 
mere  publication  of  such  libel  does  not  entitle  the  plaintiff  to  cxemplarj'  damages, 
and  in  order  to  recover  exemplary  damage  the  burden  is  upon  the  plaintiff  to 
establish  e.vpress  malice  evidenced  by  (1)  personal  ill-will,  or  (2)  such  negli- 
gence and  carelessness  as  to  indicate  a  wanton  or  reckless  disregard  of  the  rights 
of  others,  or  (3)  being  false,  the  words  themselves^must  be  of  such  character  as 
impute  a  degree  of  wrongdoing  which  calls  for  punishment  in  addition  to 
compensation.     Id. 

10.  Erroneous  cJiarge.  In  an  action  for  libel  on  the  words  aforesaid  it  is  error 
to  refuse  to  charge  that  the  plaintiff,  in  order  to  recover  exemplary  damage, 
must  establish  express  malice  by  a  fair  preponderance  of  proof. 

Legal  malice  and  express  malice,  distinguished.    Id. 

UEN. 

1.  Mechanic's  lien  —  no  lien  for  tearing  dotJon  buildings  under  contract  to  erect 
other  buildings  —  no  recotery  on  quantum  meruit  maybe  had  in  an  action  on  a 
mechanic's  lien  when  the  lien  not  established.  A  builder  under  contract  to  erect 
a  building  in  the  place  of  old  buildings  to  be  demolished  by  him.  and  who  has 
merely  razed  the  old  buildings  and  reaped  a  profit  from  the  sale  of  the  niatcrials 
to  a  sub  contractor,  but  has  not  in  any  way  performed  his  contract  to  build,  . 
except  to  draw  plans,  is  not  entitled  to  a  mechanic's  lien  on  the  breach  of  the 
contnict  by  the  owner.     The  demolition  of  the  old  buildings  is  not  the  purform- 

App.  Div.— Vou  OVI.        62 
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ance  of  labor  for  the  *' impFOvement  of  real  property"  within  the  meftning  of 
the  Lien  Law.  In  an  action  to  foreclose  such  lien  the  complaint  is  properly  dis- 
missed and  there  can  be  no  recovery  on  a  qiuintum  meruit  under  section  3412  of 
the  Code  of  Civil  Procedure,  for  no  personal  judgment  can  be  had  under  said 
section  without  establishing  some  portion  of  the  Ren.  Thompson- S^rrete  Co. 
V.  Brooklyn  Heights  Htalty  Go  ,  358. 

2.  W7ien  arcJiiiect's  certificate  necessary.  The  plaintiff  in  such  action  must  fail 
when  he  does  not  allege  and  prove  the  issuance  of  an  architect's  certificate 
required  by  the  contract  as  a  condition  precedent  to  payment.     Id. 

8.  Mechanic's  lien  on  public  improvement  —  undertaking  to  discharge  lien  may  be 
signed  by  assignee  of  contractor  —  Lien  Law  construed — wfie7i  leave  to  sidnnit  new 
undertaking  does  not  bar  appeitl  Jrotn  decision  holding  former  bond  to  be  insufficient. 
When  an  application  to  discharge  a  mechanic's  lien  On  a  pubh'c  improvement 
has  been  denied  with  leave  to  renew  upon  the, ground  that  the  bond  must, 
under  the  statute,  be  signed  by  the  contractor  and  tannot  be  signed  by  his 
assignee,  such  leave  does  not  bar  an  appeal  from  such  decision  as  the  right  to 
submit  a  new  bond  exists  without  such  leave. 

The  bond  authorized  to  be  given  to  procure  the  discharge  of  a  lien  upon  a 
public  improvement  by.  section  20  of  the  Lien  Law,  as  amended  by  Laws  of 
1898,  chapter  169,  and  Laws  of  1902,  chapter  87,  may  be  signed  by  the  assignee  of 
the  contractor,  although  he  is  not  within  the  express  terms  of  said  section.  The 
section  should  be  liberally  construed  to  secure  the  beneficial  intent  and  purpose 
thereof.     Matter  of  Hudson  Water  Works,  860. 

4.  Mechanics  lien  —  damages  —  v)h^n  interest  not  recoverable  in  action  to  foreclose 
lien.  When  in  an  action  to  foreclose  a  mechanic's  lien  certain  work  has  been 
left  undone  by  the  contractor,  the  cost  of  completing  which  affects  the  amount  of 
plaintiff's  recovery,  his  claim  is  not  liquidated  and  an  allowance  of  interest  on  his 
recovery  is  not  proper.    Fox  v.  Davidson,  174. 

Attorney  and  client — substitution  of  attorneys — attorney  retaining  lien  on 
papers  until  payment. 

Anglo- Continental  Chemical  Works,  Limited,  v.  DiUon,  418. 

LIFE  ESl^ATE. 

See  Real  Piiopertt. 

LIFE  INSXJBANCE. 

See  INsuRA^XE. 

LIMITATION  OF  ACTION. 

1.  Statute  of  Limitations  —  when  foreclosure  barred.  When  more  than  twenty 
years  have  expired  from  the  time  a  real  estate  mortgage  became  due.  a  recovery 
thereon  is  barred  by  the  Sttituteof  Limitations.  Part  payments  within  that  time 
made  *  y  some  of  the  mortgagors  does  not  revive  the  action  against  a  third  joint 
mortgagor  who  made  no  payments  and  who  did  not  authorize  such  payments. 
Keesew  Dewey,  16. 

2.  Benewal  mortgage  executed  when  mortgagor  had  no  title  —  when  running  cf 
Statute  of  Limitations  notstojyped  by  su^h  fraud —  complaint  failing  to  allege  fraud. 
When  mortgagors,  prior  to  the  execution  of  a  renewal  mortgage,  a  part  of  the 
consideration  whereof  was  a  balance  due  on  the  prior  mortgage,  had  sold  the 
premises,  their  undiscovered  fraudulent  act  in  executing  said  renewal  mortgage 
cannot  be  taken  advantage  of  by  the  mortgagee  in  order  to  prevent  the  running 
of  the  Statute  of  Limitations  on  said  prior  mortgage  under  a  complaint  which  con- 
tains no  allegations  of  fraud,  but  which  proceeds  wholly  on  the  theory  that  the 
mortgagee  under  the  void  renewal  mortgage  should  be  subrogated  to  rights 
under  the  former  mortgage.    Id. 

Practice  —  action  on  life  insurance  policy  —  error  to  dismiss  complaint  because 
answer  sets  out  short  Statute  of  Limitations  —  prior  action  in  County  Court  dis- 
continued because  of  la(:k  of  jurisdiction  —  when  such  discontinuauce  voluntary 
under  section  405  of  the  Codo  of  Civil  Procedure  —  when  running  of  Statute  of 
Limitations  stoj)ped  during  such  prior  action. 

Bannister  v.  Michigan  Muttial  Life  Insurance  Co.,  765. 
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Trespass  by  cutting  timbci  —  reservation  of  right  to  cut  timber  construed  — 
when  no  time  set  timber  must  be  removed  within  reasonable  time  —  when  such 
right  not  acquired  by  prescription. 
Decker  v.  llunt,  821. 

Consent  that  claim  against  estate  be  determined  by  surrogate  —  when  action  on 
claim  barred  by  such  consent. 
Clark  V.  Scovill,  35. 

Executors —  when  executor  cannot  avail  himself  of  Statute  of  Limitations  on 
an  accounting. 

Matter  of  AshJieim,  176. 

LiaXTOB  SELLING. 

Ilegulation  of. 

See  Intoxicating  Liquor. 

LiaXTOR  TAX  LAW. 

Se4i  Intoxicating  Liquor. 

LIS  PENDENS. 

See  Practice. 

LUNATIC. 

See  Incompetent  Person. 

11ANBAMT7S. 

Municipal  corporation  —  mandamus  to  compel  reinstatement  of  superintendent 
6f  sewers  of  borough  of  Manhattan  -  said  office  not  created  by  charter  or  under 
power  conferred  thereby  —  demurrer  to  alternative  writ  sustained  —  present 
incumbent  of  office  not  necessary  party. 

People  ex  rel.  MicJuilea  v.  Ahearn,  741. 

Municipal  corporation  —  civil  service  rule  of  city  of  New  York  requiring  six 
months'  service  before  admission  to  examination  for  promotion  is  constitutional 

—  mandamus  to  compel  admission  to  such  examination   before  such  service 
refused. 

Matter  of  Ricketta,  669. 

Life  insurance  —  mutual  company  without  stock  is  not  a  stock  corporation  — 
mandamus  to  compel  allowance  oi  inspection  of  list  of  members  not  a  statu- 
tory right  —  common-law  writ  in  discretion  of  court  —  when  such  writ  will  be 
refusect.  ' 

^        People  ex  rel.  Venner  v.  Neio  York  Life  Insurance  Co.,  tl88. 

MASTER  AND  SERVANT. 

False  imprisonment  — evidence  —  error  in  excluding  rules  of  institution  which 
permitted  imprisonment  of  plaintiff  —  evidence  that  defendants  reported  their 
act  to  the  head  of  institution  —  error  in  excluding'  instructions  given  to  defend- 
ants —  delegation  of  power  to  confine  inmates  of  institution. 
Canninghtnn  v.  Shea,  624. 

Negligence  —  membership  corporation  liable  for  personal  injuries  received 
through  negligence  of  its  servants — evidence  —  statement  of  member  of  such 
corporation  to  accident  insurance  company  that  he  was  beibg  carried  home  not 
conclusive. 

Beecroft  v.  Neic  York  Athletic  Club,  392. 

Executors  and  administrators  —  contract  by  decedent  to  pay  annuity  to  friend 

—  when  consideration  sufficient  —  infancy  — when  such  contract  made  by  infant 
ratified  at  majority  —  when  such  contract. governed  by  law  of  this  State. 

Parsons  v.  Teller,  637. 

Contract  of  employment  on  commission  —  contract  construed  in  light  of  exist- 
ing conditions  —  when  plaintiff  entitled  to  commissions  on  sale  of  goods  removed 
from  his  control. 

Uearn  v.  Stevens  &  Bro.,  101. 

Slander  —  words   charging   one  with   exacting    commissions  —  complaint  — 
meaning  of  words  <lepen(lent  on  extrinsic  facts  must  be  alleged. 
MusstU  V.  Barron,  382. 
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Negligeuce  —  injury  to  hand  by  roller  of  paper  mill  —  when  risk  not  obvious 
or  assumed  —  failure  to  give  instructions. 

Makin  v.  Peitehone  Cataract  Paper  Co,,  726. 

Negligence  —  injury  by -fellow-servant  —  evidence  insufficient  to  show  negli- 
gence of  master  in. employing  said  servant. 
Afulreics  v.  l{einei%  435. 

Negligence  — failure  of  plaintiff  to  show  employment  —  evidence — burden 
of  proof. 

Davis  V.  Martin,  411. 

Injury  of  a  servant  through  negligence. 
See  NECiiJGENCE. 

MEASUBE  OF  DAMAGES. 

See  Damages. 

MECHANIC'S  LIEN. 

See  Lien. 

MEMBERSHIP  COBPOBATION. 

See  COKPOKATION. 

MEBGEB. 

Evidence  —  when  oral  contract  for  sale  of  lands  not  merged  in  written  receipt 
for  deposit. 

WiJiter  V.  Friedman,  806. 

MISTAKE. 

Sale  —  conversion  —  secured  debt  sold  as  worthless  by  assignee  for  benefit  of 
creditors  —  mutual  mistake  of  fact  —  error  in  excluding  evidence  that  purchaser 
did  not  know  debt  was  secured  —  when  sale  should  be  rescinded  because  minds 
of  parties  have  not  met  —  counterclaim  asking  rescission  requires  reply. 
Flynn  v.  Smith,  870. 

MISTBIAL. 

See  Trial. 

MONEY  RECEIVED. 

Evidence  —  uncorroborated  evidence  of  plaintiff  —  when  truth  thereof  question 
for  jury  although  defendant  gives  no  evidence. 
Mendoza  v.  Levy,  449. 

MORTGAGE. 

1.  Realty  and  chattel  mortgage  securing  same  debt  —  agreement  tJiat  resort  shall 
first  be  had  to  the  realty  mortgage  —  mortgagors  not  damaged  by  violation  of  said 
agreement  by  sale  under  chattel  mortgage  whicJi  conveyed  iw  interest  —  count^srclnim 
for  tnicli  damage  pi'ojyerly  dismissed  in  action  to  foreclose  realty  mortgage.  When  a 
chattel  mortgage  given  as  further  security  for  a  debt  secured  by  a  mortgage  on 
real  estate  covers  only  the  x)ersonal  property  '*  which  belongs  to  us  (the  mort- 
gagors) in  VLwy  of  the  said  buildings'*  and  provides  that  resort  shall  first  be  had 
to  the  realty  mortgitge  to  collect  a  debt,  a  sale  under  such  chatt.<?l  mortgage 
before  an  action  to  foreclose  the  realty  mortgage,  which  sale  only  purported  to 
convey  the  interest  of  the  mortgagors,  they  having  no  interest,  does  not  furnish 
grounds  for  a  counterclaim  in  a  subsequent  action  to  foreclose  the  realty  mort- 
gage. As  the  chattel  mortgagors  had  no  title  at  the  time  of  the  mortgage,  and 
as  only  their  intcrt-st  in  said  chattels  was  sold,  nothing  passed  to  the  purchaser, 
and  hence  the  mortgagors  were  not  damaged  by  the  apparent  breach  of  the 
agreement  to  resort  first  to  the  realty  mortgage.     McEchron  v.  Marline,  805. 

2.  Em'dence  insufficient  to  slww  that  a  painting  was  eoT>ered  by  mortgage  on  Jiatd 
property.  When  it  is  a  question  whether  a  certain  painting  called  '*  Lover's  Sur- 
prise "  by  Scalbert  was  covered  by  a  mortgage  executed  by  the  president  of  a 
hotel  cofponition,  through  the  foreclosure  of  which  the  plaintiff  claims  title,  the 
mere  fact  that  the  sobodule  of  property  annexed  to  said  mortgage  include<l  :\ 
"painting  by  Sc*albert'Ms  not  sufficient  to  prove  that  "Love's  Surprise"  was 
the  painting  intended,  when  the  other  evidence  shows  that  said  president  had 
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bet'ii   in    possession   of  said   painting  and  treated  it  as  his  private  property. 
iL>j}'inan  House  v.  BiirkUy  {No.  ^'),  564. 

3.  CJiatl'l  movtf]n(je  —  tDhen  not  /  did  bff  ihii')er\j  of  defect im  real  mortgage  in  lieu 
thrreof  When  a  chattel  mortgage  executed  by  the  plaintilt  provides  that  he  is 
to  assign  to  the  nM)rtgagee  a  mortgage  on  certain  real  estate  in  lieu  of  the  chattel 
mortgage,  and  the  real  estate  mortgage  subsequently  assigned  docs  not  cover 
all  the  premises  sj>ecified,  and  when  on  the  discovery  of  said  defect  in  the  latter 
mortgage  the  chattel  mortgagor  agrees  to  pay  the  balance  •tinpaitl  by  the  fore- 
closure of  the  same  and  said  chattel  mortgage  is  not  redelivered  to  the  mort- 
gagor, the  real  estate  mortgage  is  not  substituted  for  the  chattel  mortgage  and 
the  same  is  still  a  lien  upon  the  personal  property  and  may  be  foreclosed  by  the 
mortgagee.     Shaw  v.  Cooke,  202. 

4.  VJuittel  mn'tgage  —  on  default  mortgagee  must  take  possession  or  refile  mortgage. 
The  owner  of  a  chattel  mortgace  not  in  possession  of  the  property  must,  when  tlie 
debt  becon^es  due,  either  reHle  his  mortgage  or  take  possession  of  the  proj^erty  in 
order  to  protect  himself  against  levy  by  a  judgment  creditor  of  the  mortgagor. 

Though  on  default  of  the  mortgagor  the  title  vests  in  the  mortgagee  and  the 
mortgagor  has  only  aa  equity  of  redemption,  the  mortgagee  to  protect  \\U  title 
must  take  possession.     Sloan  v.  National  Surety  Co.,  94. 

5.  When  proof  of  taking  possession  sufficient.  When  the  mortgaged  property 
consists  of  machinery  situated  in  a  building  leased  by  the  mortgagor,  whose  lease 
has  expired,  except  as  such  mortgagor  holds  over  as  monthly  tenant,  a  taking 
of  possession  by  the  mortgagee  is  established  when  it  is  shown  that  he  cleiuanded 
payment,  which  was  refused,  went  to  the  room  and  claimed  the  machinery  as  - 
his,  secured  a  lease  of  the  room  containing  the  machinery  from  the  owner,  and 
employed  and  paid  persons  to  operate  the  machinery  in  finishing  up  orders.     /(/. 

6.  Conversion  by  sheriff  selling  vnder  execution  —  trheu  surety  who  indent nifes 
sheriff  liable  to  mortgagee.  When  such  mortgaged  property  has  after  default  and 
such  possessionby  the  mortgagee  been  sold  by  the  sheriif  under  levy  by  a  judg- 
ment creditor  of  the  mortgagor,  a  surety  who  luis  indemnified  the  sheriii  is  lia])le 
for  the  conversion,  although  the  original  levy  was  made  before  the  bond  of 
indemnity  was  given.     Id. 

7.  Hj^ei fie.  performance — plaintiff  viust  shoio  performance  on  his  part.  In  an 
action  to  compel  specific  performance  of  a  promise  to  execute  a  mortgage  on 
real  estate  to  secure  a  contractor  who  has  erected  a  building  thereon  for  the 
owner,  it  is  incumbent  on  such  contractor  to  show  full  performance  on  his 
part  or  to  justify  his  failure  so  t »  ilo,  and  in  the  absence  of  such  proof  the 
complaint  is  proi)erly  dismissed.     Flanders  v.  Jiosoff,  1. 

8.  When  complaint  for  specific  ])erformnnce  not  an  end  able  to  allow  recovei^  on 
qtuintuni  meruit.  In  such  action  for  specific  performance  it  is  not  error  to  refuse 
to  allow  an  amendment  to  the  complaint  to  enable  the  plaintiff  to  recover  for  tl  e 
erection  of  the  building  as  for  a  qvantum  mernit  "when  no  evidence  has  been 
introduced  showing  the  value  of  the  work  done  antl  materials  furnished. 

It  srtins,  that  under  such  circumstances  a  recovery  for  a  quaittuni  meruit  cannot 
be  had  under  a  complaint  for  specific  performance  or  under  an  amendment  for 
the  purpose  of  allowing  such  recovery.     Id. 

9.  Assignor  of  mortgage  who  gnaranfees  payment  proper  party  on  f>>f closure. 
The  assignor  of  a  mortgage,  who  guarantees  that  the  assignee  shall  collect  the; 
debt,  is  a  party  liable  to  the  plaintifT  foV  the  payment  of  the  debt  secured  by 
the  mortgage  and  may  be  made  a  i>arty  to  an  action  to  foreclose  the  s;imc 
under  section  1027  of  the  Code  of  Civil  Procedure.    Robert  v.  Kiaansky,  A7o. 

10.  No  action  against  such  assignor  for  deficiency  loitJujut  Itare  of  court  —  com- 
plaint  nof  showing  leace  of  court  fails  to  state  cause  of  action.  Hence,  where  the 
assignee  has  failed  to  make  such  assignor  a  party  defendant  in  an  action  of  fore- 
closure he  cannot  maintain  a  subsequent  action  against  him  for  a  deficiency 
without  the  leave  of  court  required  by  section  1028  of  the  Code  of  Civil  Proced- 
ure. A  complaint  in  such  subsequent  action  against  iiie  a.ssignor  which  does  not 
allege  leave  of  court  fails  to  state  a  cause  of  action.     Id, 

Specific  performance  — when  prior  false  representations  of  ])lMintiff  waived  by 
defendant —  when  promise  to  assign  mortgage  shown  by  promise  to  deliver  same 
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—  adequate  remedy  at  law  not  pleaded  —  tender — when  plaintiff  not  bound  to 
accept  offer  to  return  consideration. 
Urhaiisky  v.  Shirimh',  50. 

Fire  insurance — when  mortgagor  who  bids  in  property  on  foreclosure  entitled 
to  indemnity  for  loss  accruing  prior  to  delivery  of  deeci  —  measure  of  damages 
when  mortgagee  assigns  part  interest  in  bid  before  loss  by  fire. 
Uhlf elder  v.PakUnte  Imurance  Co.,  Limited^  57. 

Statute  of  Limitations  —  when  foreclosure  barred  —  renewal  mortgage  executed 
when  mortgagor  had  no  title  —  when  running  of  Statute  of  Limitations  not 
stopped  by  such  fraud  —  complaint  failing  to  allege  fraud. 
ieeae  v.  Detcey,  16. 

MOTION  AND  OBBEB. 

Ofder  of  publication  amended  nunc  pro  tunc.  While  an  order  cannot  be  made 
nunc  'pro  tunc  to  supply  a  jurisdictional  defect  by  requiring  to  be  done  something 
which  has  not  been  done,  such  order  may  be  so  corrected  when  the  thing  has  in 
fact  been  done.     Mishkind-Feifiberg  Realty  Go.  v.  Sidorsky,  578. 

Deposition, —  examination  of  officer  of  corporation  —  Code  of  Civil  Procedure, 
§§  870,  872,  873,  and  rule  82  construed  —  matters  not  a  defense  to  such  applica- 
tion —  laches  no  bar. 

Ooldma?'k  v.  U.  S.  EUctro-Oalvanizing  Co.,  526. 

Lis  pendens  —  when  not  canceled  in  action  to  set  aside  conveyance  —  plaintiff's 
right  to  relief  not  determined  on  affidavit  —  when  deposit  of  money  may  be  made. 
Wolinshy  v.  Okun,  536. 

Contempt  —  order  to  show  cause  must  be  served  personally  —  relief  not  asked 
in  motion  papers  cannot  be  granted. 

Matter  of  Weeks  v.  Coe,  387.     . 

MUNICIPAL  CORPORATION. 

1.  Commissioner  of  highways  of  city  of  New  York  is  mtfiout  authority  to  employ 
engineer  on  commission  to  draw  plans  Jor  entrance  to  Grand  Boulevard.  The  Laws 
of  1896,  chapter  57,  as  amended  by  Laws  of  1897.  chapter  679,  authorizing  the 
commissioner  of  street  improvements  of  the  twenty-third  and  twenty-fourth 
wards  of  the  city  of  New  York  to  cause  maps  and  profiles  to  be  made  showing 
the  locatFon,  etc.,  of  an  approach  to  the  Grand  Boulevard  and  Concoui-se  in  said 
city,  together  with  the  subsequent  charter  of  said  city  (Laws  of  1897.  chap.  878, 
§§455,  456,  457,  520),  which  transferred  the  powers  and  duties  of  said  commis- 
sioner of  street  improvements  in  said  wards  to  the  commi.ssioncr  of  hi<ihways  of 
said  city  and  authorized  such  commissioner  of  highways  to  appoint  a  consulting 
engineer  at  a  salary  within  the  limits  of  an  appropriation  duly  made  therefor,  do 
not  empower  said  commissioner  of  highways  to  construct  such  approach  or  to 
enter  into  or  bind  the  city  by  a  contract  with  an  engineer  to  make  plans  for  said 
approach  at  his  own  expense,  the  compensation  to  be  measured  by  a  percentage 
on  the  estimated  cost  thereof. 

A  plaintiff  who  has  made  plans  under  such  unauthorized  contract  cannot 
recover  the  agreed  percentage  from  the  city. 

Such  improvements  must  first  be  authorized  and  approved  by  resolution  of 
the  board  of  public  improvements  under  section  418  of  the  charter. 

Section  455  of  the  charter,  which  permits  the  commissioner  of  public  high- 
ways, when  authorized  by  the  board  of  public  improvements,  to  appoint  a  con- 
sulting engineer,  does  not  authorize  the  making  of  a  contract  with  an  engineer  to 
make  plans  at  his  own  expense  on  commission.    Hildreth  v.  City  of  New  York^  63. 

2.  Civil  service  rule  of  city  of  New  York  reqtiiring  six  montJis*  service  before 
admission  to  examination  for  promoti>n  is  constitutional.  Rule  15,  subdivision  2, 
adopted  by  the  municipal  civil  service  commission  of  the*  city  of  New  York, 
which  provides  that  those  taking  examinations  for  promotion,  **  shall  have  served 
with  fidelity  for  not  less  than  six  months,  in  positions  of  the  same  grou])  or 
general  character,  in  the  grade  next  lower,  in  the  same  department."  is  not  in 
violation  of  section  9  of  article  5  of  the  State  Constitution,  providing  that  *' pro- 
motions *  *  *  shall  be  made  according  to  merit  and  fitness  to  be  ascertaine<i, 
so  far  as  {)racticable,  by  examinations,"  etc.    Matter  of  Ricketts,  669. 
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3.  Ciml  Sei-vice  Law  not  tiolaied.  Nor  is  said  rule  in  violation  of  tlie  f  ivil 
Service  Law,  which  requires  that  "promotions  shall  be  based  upon  merit  and 
competition."    Id, 

4.  Mandamus  to  compel  admission  to  such  examination  before  such  service  refused. 
Hence,  a  peremptory  writ  of  mandamus  to  compel  the  admission  of  an  assistant 
foreman  of  the  fire  department  of  saici  city  to  an  examination  for  promotion 
before  he  has  served  six  months  in  his  present  grade  will  be  refused.     Id, 

5.  Condemiiation  proceedings  for  street  opening  in  city  of  New  York.  The  amend- 
ments made  in  the  Street  Opening  Law  by  section  988  of  the  charter  of  Greater 
New  York,  expressly  allowing  an  appetil  to  the  Appellate  Division  by  the  city 
or  any  party  aggrieved  by  the  report  of  the  commissioners  of  estimate  on  con- 
demnation proceedings  for  the  opening  of  streets  *' when  confirmed,"  relate  to 
matters  of  practice  only,  and  hence  allow  an  appeal  from  an  oider  confirming 
such  report  in  a  condemnation  proceeding  instituted  before  the  passage  of  said 
amendment.    Matter  of  Commissioner  of  Ihtblie  Works,  285. 

6.  iVb  appeal  from  order  of  Special  Term  sending  hack  report  to  commissioiurs  f/r 
correction.  But  said  section  is  confined  in  its  operation  to  such  report  when  c-on- 
•firmed  by  the  Special  Term,  and  there  is  no  appeal  authorized  from  an  order  of 
the  Special  Terra  refusing  to  confirm  the  rcj»ort  of  said  commissioners  and 
sending  the  same  back  with  directions  requiring  a  further  report  in  accordance 
therewith.     Local  statutes  cited  and  construed.    Id. 

7.  Negligence  — city  of  New  York  liable  for  injuries  received  by  reason  ofaccumu- 
lition  of  ice  in  front  of  premises  of  board  of  education.  Al(  hough  the  board  of 
education  of  the  city  of  New  York  is  a  corporation  independent  of  the  municipal 
corporation,  the  city  is  liable,  nevertheless,  for  damages  received  from  a  fall  on 
ice  negligently  allowed  to  accumulate  on  the  sidewalk  in  front  of  a  building 
occupied  by  said  board  of  education  for  school  purposes,  as  the  charter  of  said 
city  imposes  on  it  the  duty  of  keeping  its  sidewalks  in  proper  condition  for 
public  travel.     Pymm  v.  City  of  Neto  York,  830. 

8.  T,/wn  of  North  Hempstead  not  owner  of  lands  under  water  south  of  Saddle  Bock 
in  Little  Neck  bay.  The  lands  under  water  south  of  Saddle  Rock  in  the  cast  part 
of  Little  Neck  bay,  in  the  town  of  North  Hempstead,  were  not  granted  to  sjiid 
town  by  the  Dutch  patent  of  November  10,  1064,  made  by  Governor  Kieft,  or 
by  the  patent  of  March  6,  1666,  by  Governor  Nichols,  or  by  the  patent  of  April 
17,  1085,  but,  on  the  contrary,  the  title  to  such  lands  remained  in  the  sovereign 
aad  is  now  owned  by  the  State  or  its  grantees.  7 own  of  North  Hempstead  v. 
EUlridge,  789. 

9.  BSectment.  Hence,  said  town  of  North  IIenij)stead  cannot  recover  said  lands 
in  an  action  of  ejectment  brought  against  the  owner  of  adjoining  uplands,  who 
is  in  the  possession  of  said  lands  under  water. 

History  of  early  grants  to  town  of  North  Hempstead.    /(/. 

10.  Not  liable  for  salary  of  de  jure  officer  while  pltce  filled  by  another.  A  police 
officer  who  has  been  reinstated  by  the  court  after  a  dismissal  from  the  police 
force  cannot  recover  from  the  municipality  the  amount  of  his  salary  during  the 
period  of  dismissal  when  the  quota  of  police  officers  was  full  andiiie  city  has 
paid  the  salary  to  another  de-facto  incumbent  of  the  oftice;  this  on  tlie  policy  that 
the  city  ^all  not  pay  twice  for  the  same  service.  Grant  v.  City  of  XcwYork, 
160. 

11.  Unniecessary  for  defendant  to  show  which  particular  de  facto  appointee  jiUcd 
plaintiff* s  place  after  his  dismissal.  The  fact  that  the  city  cannot  point  out 
which  of  three  persons  appointed  to  fill  vacancies  after  the  plaintiff's  disniis.sal 
was  actually  appointed  in  the"  plaintiff's  place  furnishes  no  ground  for  liability. 
Id. 

12.  Fee  of  Fourth  avenue  in  city  of  New  York  belongs  to  city.  Whatever  title  to 
the  surface  of  Fourth  avenue,  between  Thirty-eightli  and  One  Hundred  and 
Thirty-fifth  streets  in  the  city  of  New  York,  may  have  been  arcjuired  before 
1850  by  the  New  York  and  Harlem  Railroad  Company,  it  was  divested  of  that 
title  when  the  city  took  the  fee  in  said  avenue  between  the  streets  aforesaid 
on  condemnation  proceedings  in  1850.  Caldtoell  v.  New  York  db  Harlem  It.  R, 
Co,.  164. 
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13.  Compensation  jor  depredation  in  wXue  of  abutting  property  by  erection  of 
railroad  riaduct  on  said  avenue.  Hence,  a  property  owner  on  said  avenue  is 
entitled  to  compensation  for  interference  with  light  and  air  and  depreciation  in 
value  of  said  property  caused  by  the  erection  of  a  viaduct  by  said  railroad  and 
its  lessee  on  said  avenue,  as  required  of  said  railroad  by  the  Laws  of  1892, 
chapter  339. 

Award  of  $6,200  damages  sustained.    Id. 

14.  Election  Law  construed — alderm-eii  of  city  of  New  York  emprndered  to  desig- 
nate neiospapers  to  publish  notices.  The  power  of  the  supervisors  of  a  county  to 
designate  newspapers  to  publish  notice  of  elections  and  the  official  canvass  of 
elections  imder  section  22  of  the  County  Law  was  by  section  1586  of  the  charter 
of  the  city  of  New  York  (as  amended  in  1901)  transferred  to  the  board  of  alder- 
men of  said  city  and  not  to  the  board  of  elections.  Standard  PiiblisJiing  Co,  v. 
City  of  New  York,  260. 

15.  When  newspaper  can  recover  for  such  puUicdtion  under  form&r  designation 
not  revoked.  Hence,  when  a  newspaper  which  was  so  designated  by  the  super- 
visors of  Queens  county  in  1899  has  in  1904  published  such  election  notices  on 
the  direction  of  the  clerk  of  said  county,  and  no  other  newspaper  has  been  desig- 
nated by  the  board  of  aldermen  of  the  city  of  New  York,  such  newspaper  can 
recover  !rom  the  city  for  publishing  such  notices.    Id, 

16.  Bureaus  of  New  Yoi-k  city  created  by  charter.  The  onlv  heads  of  bureaus  in 
the  city  of  New  York  entitled  to  immunity  from  removal  *' until  lie  has  been 
allowed  an  opportunity  of  making  an  explanation,"  under  the  provisions  of  sec- 
tion 1543  of  the  charter  of  Gret\ter  New  York,  are  the  heads  of  bureaus  specif- 
ically created  by  the  charter,  or  created  under  power  conferred  by  it.  Pecqile  ez 
rel.  Michales  v.  Aheami,  741. 

17.  Mandamus  to  compel  reinstatement  of  superintendent  of  sewers  of  borough  of 
Manhattan  —  demurrer  to  alternative  writ  sustained.  Hence,  when  the  alterna- 
tive writ  of  mandamus  whereby  the  relator,  the  superintendent  of  sewers  in  the 
bureau  of  sewers  in  the  office  of  the  president  of  the  borough  of  Manhattan, 
seeks  reinstatement  on  the  ground  that  he  was  dismissed  without  a  hearing,  fails 
to  allege  that  he  was  at  the  head  of  a  bureau  created  by  the  charter,  or  by  an 
official  given  authority  by  the  charter  to  create  bureaus,  it  is  subject  to  demurrer, 
as  failing  to  state  facts  sufficient  to  show  a  right  to  a  peremptory  writ.     Id. 

18.  SuperiiUendent  of  sexcers  not  created  by  charter  or  under  power  conferred 
thereby.  There  is  no  bureau  of  sewers  established  by  the  charter  or  power  given 
which  authorizes  the  president  of  the  borough  of  Manhattan  to  create  a  bureau 
of  sewers  in  his  department. 

Legislation  affecting  the  department  of  sewers  in  the  city  of  New  York 
considered.    Id. 

19.  Present  incumbent  of  office  not  necessary  party.  The  present  incumbent  of 
said  office,  though  a  proper  party  to  a  writ  of  mandamus  to  compel  the  reinstate- 
ment of  one  removed,  is  not  a  necessary  party.    Id. 

20.  Municipal  auiliorities  of  city  of  New  Yoj'k  without  potter  to  license  perma- 
nent ejicroachrnents  on  jmblic  streets.  Although  the  title  to  the  streets  in  tlie  city 
of  New  York  is  in  the  municipality  it  is  held  in  trust  for  public  use,  and  the 
board  of  aldermen  and  the  park  commissioners  of  said  city  have  no  power  to 
grant  licenses  to  private  landowners  to  encroach  upon  the  street  line  by  bay  win- 
dows, etc.      Williams  v.  Silver ma?i  Bealty  &  Construction  Co.,  680. 

21.  Sewer  assessment  accorditig  to  frontage.  The  mere  fact  that  a  municipal 
assessment  for  a  sewer  is  made  at  a  uniform  rate  according  to  the  frontage  of  the 
premises  taxed  does  not  of  itself  show  that  the  assessment  is  erroneous,  as  it  may 
correctly  represent  the  proportionate  benefit  received.  People  ex  rel,  Keim  v. 
Destnond,  757. 

22.  Certiorari  to  revieio  assessrnent  far  sewer  in  city  of  Ulica.  On  certiorari  to 
review  an  assessment  so  made,  the  relator  does  not  establish  its  invalidity  by 
showing  that  his  lands,  which  were  elevated  above  the  other  side  of  the  street, 
had  previously  been  served  by  a  short  temporary  sewer  built  on  his  side  of  the 
street  only,  when  the  assessors'  return  shows  that  the  new  sewer  was  designed  and 
built  as  a  permanent  structure  to  serve  owners  on  both  sides  of  the  street.      M. 
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23.  As8e8S7nent  confirmed.  Although  the  common  council  has  annulled  the 
assessment  and  sent  it  hack  to  the  assessors  for  reassessment,  who  have  again 
made  the  same  assessment,  the  assessors  are  the  final  arbiters  as  to  the  extent  to 
which  the  relator  was  benefited  when  the  city  charter  makes  their  assessment 
final  and  conclusive.    Id, 

Negligence  —  liability  of  city  for  injuries  received  through  collapse  of  bridge 

over  excavation  in  sidewalk  —  notice  to  poUce  officer  is  notice  to  city  —  city 

joint  tort  feasor  with  landowner  making  excavation  under  municipal  permit  — 

action  against  city  not  barred  by  prior  recovery  against  contractor  erecting  bridge. 

Parks  V.  CUy  of  New  York,  836. 

Treasurer  of  Delaware  county  not  authorized  to  pay  over  to  towns  taxes 
received  from  railroads  —  failure  of  said  treasurer  to  show  that  town  received  the' 
benefit  of  such  payment  —  Laws  of  1903,  chapter  615,  unconstitutional  as  applied 
to  this  case. 

Town  of  Walton  v.  Adair,  817. 

Negligence  —  when  the  board  of  education  of  the  city  of  New  York  is  liable 
for  injuries  receive(i  by  a  pupil  by  fall  of  ceiling  in  school  building  —  said  board 
liable  for  negligence  —  said  board  liable  as  master  for  acts  of  its  subordinates. 
Wahrman  v.  C*7y  of  New  Tm%  845. 

Certiorari  to  review  dismissal  of  police  oflScer  —  dismissal  upheld  —  evidence 

—  when  cross-examination  as  to  past  record  is  admissible. 

People  ex  rel.  Walters  v.  Lewis,  375. 
Trespass  —  injury  to  property  by  water  from  sewer  —  rule  of  liability  of 
municipality  stated  —  negligence  must  be  shown. 
Ebbets  V.  City  of  New  York,  364. 

Negligence  —  when  municipality  not  liable  for  fall  of  pedestrian  on  defective 
sidewalk  —  a  fall  caused  by  snow. 

Bodrigues  v.  Village  of  Omning,  297. 

Board  of  supervisors  —  power  to  offer  reward  for  information  of  horse  thieves 

—  liability  therefor. 

People  ex  rel.  Collins  v.  Brotcn,  915. 

When  local  bill  not  unconstitutional  in  embracing  subject  not  expressed  in 
title. 

City  of  Elmira  v.  Seymour,  199. 

Application  of  civil  service  rules  to  oflOicers  and  employees  of. 
Sec  Civil  Service. 

Injury  to  one  using  a  public  street. 
See  Nboligence. 

MUNICIPAL  OOUBT  OF  NEW  TOBK  CITY. 

See  Court. 

NEGLIGENCE. 

1.  Liability  of  city  for  ir^uries  received  through  collapse  of  bridge  over  excavation 
in  sidewalk -^notice  to  police  officer  is  notice  to  city  —  city  joint  tortfeasor  with  land- 
owner making  excavation  under  munidjyU  permit  —  action  against  city  not  barred 
by  prior  recovery  against  contractor  ererting  bridge.  The  plaintifi^'s  intestate  was 
Idlled  by  the  collapse  of  a  temporary  bridge  erected  over  an  excavation  in  the 
sidewalk  which  was  made  under  a  permit  trom  the  municipal  authorities  of  the 
city  of  New  York.     In  an  action  against  said  city  to  recover  damages. 

Held,  that  notice  to  the  defendant  of  the  defective  condition  of  the  bridge  wjis 
sufficiently  established  by  the  uncontradicted  testimony  of  a  police  officer  that  the 
bridge  had  been  shaky  for  nearly  a  month  prior  to  its  collapse,  and  that  five  or 
six  days  prior  to  the  accident  he  had,  on  the  complaint  of  a  third  person,  reported 
the  condition  of  the  bridge  at  the  police  station  orally,  and  eighteen  hours  before 
the  accident  had  made  a  written  report  of  the  condition; 

That  knowledge  of  such  defect  by  an  officer  charged  with  police  powers  was 
knowledge  by  the  municipality  irrespective  of  any  report  thereof  by  such  officer; 

That  when  an  inspector  appointed  by  the  building  department  of  said  city  has 
inspected  such  bridge  the  city  is  chargeable  with  actual  notice  that  the  bridge 
was  defective  by  reason  of  the  absence  of  braces. 
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Ueld,  further,  that  a  municipality  which  issues  a  permit  to  a  landowner  to 
make  such  excavation  in  a  sidewalk  and  to  erect  a  temporary  bridge  thereover, 
is  a  joint  actor  with  the  owner  of  the  land  and  is  responsible  for  his  default,  for 
a  city  is  bound  to  see  lliat  its  streets  and  sidewalks  are  kept  reasonably  safe  for 
public  travel; 

That  an  entry  of  a  prior  Judgment  still  unsatisfied  against  the  contractors  who 
built  the  bridge  was  not  an  election  to  hold  them  alone  responsible  or  an  aban- 
donment of  the  cause  of  action  against  the  city.  A  plaintiff  may  sue  joint  tort 
feasors  jointly,  or  separately,  but  the  satisfaction  of  a  judgment  against  one  is  a 
satisfaction  against  all; 

That,  although  a  prior  judgment  against  the  contractor  and  the  city  jointly 
had  been  reversed  as  to  the  city,  and  a  new  trial  granted,  the  fact  that  the  plain- 
tiff retained  his  judgment  against  the  contractors  did  not  bar  a  subsequent  action 
against  the  city.     Parks  v.  City  of  New  York,  836. 

2.  Injury  while  riding  on  an  elevator  used  to  hoist  material  —  v)7ten  plaintiff  not 
feUoiD-servant  of  engineer  —  burden  on  plaintiff  to  show  that  he  was  rightfully  upon 
elevattfT — failure  to  sJtslain  such  burden.  The  plaintiff,  in  the  employ  of  a  build- 
ing contractor,  was  injured  while  riding  on  a  bod  elevator  installed  in  the  build- 
ing for  hire  by  the  defendant  elevating  company,  for  the  purpose  of  hoisting 
material. 

Jfeld,  that  the  plaintiff,  being  in  the  employ  of  the  contractor,  was  not  the 
fellow-servant  of  the  engineer  who  ran  the  elevator  and  who  was  employed  by 
the  elevating  company; 

That,  as  the  elevator  was  not  intended  to  carry  passengers,  the  presumption 
was  that  the  plaintiff  was  riding  on  it  without  the  consent  of  the  defendant, 
and  tliat  the  engineer  in  permitting  him  to  ride  was  acting  outside  the  scope  of  his 
authority; 

That  the  burden  was  on  the  plaintiff  to  show  that  he  was  rightfully  upon  the 
elevator  with  the  defendant's  permission,  express  or  implied; 

That  such  implied  permission  was  not  shown  by  the  fact  that  the  defend- 
ant's engineer  consented  that  the  plaintiff  should  ride,  unless  it  were  within  the 
scope  of  his  authority,  which  it  was  not,  he  being  employed  only  for  the 
special  purpose  of  running  the  elevator  for  carrying  material  ana  not  for 
carrying  passengers;  ^ 

That  no  custom  to  carry  passengers  binding  on  the  defendant  was  shown 
by  mere  evidence  that  men  rode  on  the  elevator  in  this  particular  instance; 

That,  ns  plaintiff  had  failed  to  Kustaiu  such  burden  of  proof,  a  dismis^  of  the 
complaint  was  proper.     McDonough  v.  Pelham  Hod  Elevating  Co,,  685. 

8.  Employee  killed  by  passing  train  on  elevated  track — assumed  risk — eontribu- 
toty  negligence  —  evidence  —  ojrinions  of  one  not  expert,  inadmissible.  The  plaintiff's 
intestate,  who  had  been  for  two  months  in  the  defendant's  employ  in  repairing 
elevated  tracks  —  one  month  on  the  particular  line  in  question  —  while  walking 
on  a  footway  between  two  tracks,  in  recoiling  from  a  train  passing  on  one  of 
them  was  struck  and  killed  by  a  train  passing  on  the  other.  The  intestate 
was  familiar  with  the  locality.  There  was  a  noimal  clearance  of  twenty -nine  and 
one-half  inches  between  passing  trains,  and  it  was  shown  that^the  place  waa 
safe  for  those  accustomed  to  it.  There  was  an  outside  footpath  five  feet  three 
inches  wide  which  the  intestate  could  have  taken  in  going  to  his  work,  and 
in  that  case  he  would  have  been  entirely  out  of  danger. 

Of  his  own  volition  he  took  the  center  walk  knowing  that  trains  were  liable 
to  pass,  and  there  was  no  evidence  that  he  looked  to  see  whether  trains  were 
approaching  or  took  any  precaution  to  protect  himself  when  they  were 
passing. 

Jleld,  that  a  verdict  for  the  plaintiff  should  be  set  aside; 

That  the  risk  was  apparent  and  assumed; 

That  the  intestate  was  guilty  of  contributory  negligence; 

That  the  defendant's  foreman  superintending  the  work  was  not  an  expert  com- 
petent to  give  an  opinion  as  to  whether  placing  red  flags  at  cither  end  of  gangs 
at  work  on  such  tracks  would  make  the  place  a  safe  place  in  which  to  work. 

The  admission  of  such  opinion  is  reversible  error.  McLaughlin  y.  Manhattan 
Baibmy  CV>.,  254. 

4.  Death  by  electricity — defective  trantformer — evidence  sufficient  to  sustain 
verdict  for  plaintiff — when  verdict  not  cj^ceisive.    The  plaintiff's  intestate,  a  man 
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in  previous  good  heulth,  was  found  dead  iu  the  cellar  of  his  house.  On  his  breast 
and  feet  were  found  burns,  such  as  might  have  been  caused  by  an  electric  cur- 
rent. His  clothing  was  burned  in  the  same  places.  An  incandescent  light  with 
defective  insulation  was  found  lighted  in  the  cellar.  It  was  shown  that  the 
defendant  on  its  primary  circuit  employed  an  alternating  current  of  2.400  volts, 
which  entering  a  transformer  affixed  to  a  pole  in  front  of  the  decedent's  house 
was  there  converted  into  a  current  of  120  volts,  which  latter  current  would  have 
been  harmless.  There  was  evidence  showing  that  for  some  months  prior  to  the 
decedent's  death  sparks  had  been  seen  about  the  transformer,  and  that  on  the 
night  in  question  the  transformer  was  surrounded  by  blue  lights  and  sparks,  and 
that  a  buzzing  noise  was  heard.  It  was  shown  that  after  the  accident  the  trans- 
former was  found  to  lack  half  an  inch  of  insulation  on  one  of  the  primary  wires 
located  within  nine- sixty-fourths  of  an  inch  from  the  casing  thereof,  and  that  a 
current  of  2,400  volts  would  jump  such  interval  to  the  secondary  circuit. 

Mdd,  that  the  defendant's  negligence  was  properly  submitted  to  the  jury,  and 
that  a  verdict  that  plaintiff's  intestate  was  killed  by  the  breaking  down  of  the 
transformer  which  ]>ermitted  the  high  tension  current  to  enter  the  house  because 
of  defendant's  negligence  was  supported  by  the  evidence; 

That  as  the  deceased  was  a  dentist  earning  from  §17,000  to  §20,000  yearly,  and 
leaving  a  family  of  young  children,  a  veixiict  of  §40,000  was  not  •excessive. 
Morhard  v.  Richmond  Light  dbR.  R,  Co.,  353.' 

5.  Death  ofbrakeman  while  coupling  defective  cars — failure  of  defendant  to  pro- 
mulgale  proper  rukJi — recovery  by  plaintiff  sustained  —  evidence  —  opinion  of 
expert  as  to  rule  properly  received — Employers^  Liability,  Act  —  assumed  risk  ques- 
tion  of  fact  —  extra  alhioance  denied.  The  plaintiff,  a  brakeman  in  the  employ 
of  the  defendant,  while  coupling  a  defective  car  in  the  yard  of  the  defendant 
by  means  of  "a  chain  hitch,"  was  injured  so  severely  that  he  died.  Evidence 
was  offered  of  a  method  in  actual  use  by  other  railroads  in  coupling  such  defec- 
tive cars,  which  was  not  promulgated  as  a  rule  by  the  defendant,  but  which 
would  have  been  a  reasonable  and  practicable  rule  for  conducting  the  work  at 
which  the  deceased  was  engaged. 

Held,  that  the  jury  were  warranted  in  finding  the  defendant  negligent  in  not 
providing  such  rule; 

That  the  fact  that  the  tracks  on  which  the  decedent  was  at  work  had  switches 
at  both  ends,  while  those  on  which  the  plaintiff's  expert  witness  had  worked  did 
not,  rendered  both  the  danger  and  the  need  of  a  strict  rule  the  greater. 

When  said  expert  in  answer  to  a  question  as  to  whether  the  rule  was  practi- 
cable for  use  in  a  freight  yard  has  answered,  "I  suppose  it  would  be  a  practi- 
cable rule,"  it  is  flot  error  to  refuse  to  strike  out  such  answer,  for  the  witness 
was  testifying  to  his  opinion,  which  was  competent. 

That  the  case  was  not  extn\ordinary  or  diflicult  within  the  meaning  of  section 
8253  of  the  Code  of  Civil  Procedure,  and  that  an  order  granting  an  extra 
allowance  should  be  reversed.     Freemont  v.  Roston  db  Maine  R.  R.  Co.,  831. 

6.  Injury  to  eye  of  fireman  by  explosion  of  water  gauge — failure  to  shmo  negli- 
gence of  defendant.  The  plaintiff,  a  fireman,  was  struck  in  the  eye  by  a  splinter 
of  glass  thrown  by  the  explosion  of  the  water  gauge  of  a  switch  engine  on  which 
he  was  working.  Two  items  of  negligence  were  charged,  first,  that  the  engine 
should  have  been  equipped  with  a  better  and  safer  water-gauge  guard,  and, 
second,  that  the  gauge  had  not  been  properly  inspected. 

Held,  that  as  the  proof  conclusively  showed  that  the  kind  of  gauge  guard 
used  was  adopted  by  practically  all  the  railroad  corporations- in  the  country,  the  ' 
defendant  was  not  chargeable  with  negligence  in  its  use,  although  there  were 
other  styles  of  guard  in  use  claimed  to  be  safer.  A  master  is  not  required  to  use 
the  best  appliances  known,  but  only  such  as  are  reasonably  safe,  and  in  selecting 
the  kind  used  he  may  rely  on  the  judgment  of  others  engaged  inr  the  same 
business. 

Held,  further,  that,  although  there  was  evidence  tending  to  show  that  a  portion 
of  the  glass  gauge  which  broke  was  worn  thin,  and  that  there  were  certain  hair 
lines  thereon  that  an  inspection  would  have  disclosed,  it  was  the  duty  of  the 
engineer  —  plaintiff  s  fellow-servant  —  to  make  such  inspection  or  to  report  the 
defect  to  the  defendant,  which,  in  the  absence  of  notice,  was  not  liable.  An  official 
inspector  is  not  required  to  inspect  each  minor  detail  of  an  engine  each  time  it  is 
used,     ilealy  v.  Ruffalo,  Rochester  db  Pittsburgh  Railway  Co.,  (518. 
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7.  Injury  by  live  toire  — failure  to  protect  electric  light  wire  — failure  properly  to 
8U])j)ort  telepfu)H6  wire  —proximate  came.  The  plaiDtifl,  a  fireman,  while  going  to 
a  fire  found  a  telephone  wire  breast  high  across  the  path  through  which  the  fire 
engine  must  pass.  In  attempting  to  remove  it  he  wus  burned  and  injured  by 
electricity.  It  was  shown  that  said  wire,  owned  by  the  defendant  telephone  com- 
pany, was  not  strung  on  poles,  but  attached  by  brackets  to  woo<len  buildings 
with  spans  of  from  519  feet  to  168  feet.  The  use  of  the  wire  had  been  aban- 
doned for  some  time.  Because  of  a  fire  in  one  of  the  wooden  buildings  to  which 
it  was  attached  the  wire  had  fallen  on  an  unprotected  electric  light  wire  oper- 
ated by  the  codefendant,  and  carrying  a  current  of  2,500  volts.  Said  electric 
light  wire  was  uninsulated,  and  not  protected  by  guard  wires.  The  ti^epbone 
wire  was  strung  8  feet  above  said  electric  light  wire.  There  was  evidence  that 
insulation  or  a  guard  wire  over  the  light  wire,  if  kept  in  good  condition,  would 
have  prevented  the  transmission  of  the  current  to  the  telephone  wire. 

Held,  th.at  the  negligence  of  both  defendants  was  propjerly  left  to  the  jury  and 
that  a  verdict  for  the  plaintiff  was  warranted  by  the  evidence; 

That  the  question  as  to  whether  the  defendants  in  the  exercise  of  reasonable 
prudence  could  have  anticipated  that  said  building  might  burn  and  bring  the 
wires  iuto^ contact  was  for  the  jury; 

That  the  failure  of  the  defendants  properly  to  protect  the  wires  was  the  proxi- 
mate cause  of  the  injury,  and  not  the  burning  of  the  building  which  caused  the 
fall  of  the  wire.    Horning  v.  Hudeon  River  Tdeplione  Co.,  122. 

8.  DeatJi  by  explosion  of  dynamite — failure  to  show  negligence  of  defendant  — 
eironeous  charge.  The  plaintiff's  intestate,  an  employee  of  the  defendant,  was 
last  seen  alive  going  to  a  smal^  house  maintained  by  the  defendant  for  the  pur- 
pose of  thawing  out  dynamite  to  be  used  in  blasting.  It  was  shown  that  the 
custom  of  thawing  dynamite  was  usual  and  necessary,  and  that  after  it  was 
thawed  out  in  order  to  use  it  a  small  hole  was  cut  in  one  end  of  the  stick  of 
dynamitq.  and  an  explosive  cap  inserted  which  was  secured  to  the  stick  by  wind- 
ing wires  around  it.  The  only  negligence  sought  to  be  proved  was  that,  if 
dynamite  were  inclosed  in  a  metal  case  and  heated,  with  no  means  of  allowing 
the  resulting  gases  to  escape,  an  explosion  was  likely.  It  was  not  shown,  how- 
ever, that  the  defendant  so  inclosed  the  dynamite,  but  that  it  merely  inserted 
an  explosive  cap  in  one  end,  which  could  not  confine  the  gases. 

Held,  that  a  charge  which  in  effect  authorized  the  jury  to  find  out  the  cause 
of  the  explosion,  which  cause  the  plaintiff  had  not  discovered  and  proved  to  the 
jury,  was  error; 

That,  as  it  was  not  shown  that  the  defendant  had  confined  the  dynamite  when 
heating  it  so  as  to  confine  the  gases,  the  evidence  that  it  *would^  explode  if 
heated  when  so  confined  furnished  no  grounds  on  which  the  jury  could  impute 
negligence  to,  the  defendant.     HaU  v.  Cayuga  Lake  Cement  Co,,  801. 

9.  Complaint  —  wlien  allegations  of  injury  sufficient  to  alloto  proof  of  impaired 
eyr»if/ht  and  varicose  veins.  Under  a  complaint  which  alleges  that  the  plaintiff 
**  sustained  a  compound  fracture  of  his  skull."  from  which  bone  was  removed, 
which  left  his  brain  in  an  exposed  condition,  etc.,  and  "That  the  said  break  in 
the  plaintiff's  skull  is  a  permanent  and  incurable  injury,  and  is  and  will  be  the 
cause  of  plaintiff's  being,  becoming  and  remaining  afiSicted  with  diseases.  That 
by  reason  of  his  said  injuries  *  *  *  his  physical  and  mental  abilities  have 
been  and  will  remain  impaired,  lessened  and  destroyed,"  the  plaintiff  may  show 
that  impairment  of  eyesight  and  varicose  veins  resulted  from  the  injury,  although 
such  injuries  are  not  specifically  alleged.  Under  a  general  allegation  of  bodily 
injuries  the  plaintiff  may  prove  any  injury  to  his  person,  and  if  the  defendant 
desires  that  they  should  be  more  definitely  stated  he  should  either  move  to  have 
thorn  made  more  specific  or  for  a  bill  of  particulars.  But  if  the  complaint  specifies 
the  injuries  received,  proof  cannot  be  given  of  any  other  injuries  unless  they 
necessarily  and  immediately  flow  from  those  named.  Budomin  v.  Interurban 
Street  Itatltcay  Co.,  548. 

to.  When  objection  to  exclusion  of  evidence  of  injuries  sufficient.  The  error  in 
excluding  such  evidence  of  specific  injury  is  available  on  appeal  when  the 
court  held  that  the  proof  was  inadmissible  on  the  opening  of  the  case  and  so 
instructed  I  the  jury,  to  which  exception  was  taken. 

The  error  is  also  available  under  an  exception  to  the  exclusion  of  evidence 
of  experts  offered  to  show  such  injury,    /d. 
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11.  Injury  by  set  screw  in  revolving  sJiafi  —  unsafe  place  to  noork  —  evidence  of 
'  prior  accident  —  extra  allowance  improj>er.  The  plaintiff,  sent  to  repair  an  ele- 
vator, in  stepping  over  a  revolving  shaft  was  caught  by  a  set  screw  projecting 
one  and  a  quarter  inches  from  the  sTiaft  and  was  injured.  The  set  screw  was  not 
covered  and  the  plaintiff  had  not  been  warned  thereof.  The  place  was  dark  and 
plaintiff  was  working  with  a  hand  lantern.  lie  gave  evidence  of  due  care.  It 
was  shown  that  other  employees  were  required  to  go  to  said  place  to  make 
repairs,  and  that  one  of  them  had  previously  been  caught  by  the  same  set  screw, 
of  which  fact  the  defendant  had  notice. 

J  If  Id,  that  the  question  as  to  whether  the  defendant  had  providetl  a  safe  place 
to  work  was  for  the  jury; 

That  a  verdict  for  the  plaintiff  was  warranted  by  the  evidence; 

That,  under  the  circumstances,  the  risk  was  not  obvious; 

That  proof  of  said  prior  accident  from  same  cause  was  proper; 

That  an  extra  allowance  was  improper.     Walker  v.  Newton  FaMs  Paper  Co.,  19. 

12.  Injury  to  hand  by  roller  of  paper  mill  —  when  Hsk  not  obvious  or  assumed  — 
failure  to  give  instructions.  The  plaintiff,  an  infant  of  sixteen  years,  had  hfs 
hand  crushed  between  revolving  rollers  on  a  paper  machine,  while  engaged  as  a 
•*  backtender."  He  had  to  work  in  a  space  of  two  and  one-half  feet  between  two 
sots  of  revolving  rollers,  and  if  the  paper  broke  in  passing  from  one  set  of  rollers 
to  another,  it  was  his  duty  to  cut  off  the  paper  accumulating  and  insert  the  sheet 
between  the  other  set  of  rollers.  This  had  to  be  done  while  the  machinery  was 
in  motion  and  required  quick  and  accurate  work.  It  was  shown  that  there  was 
a  tendency  in  the  rollers  to  draw  in  the  waste  paper  between  them  and  that  the 
defendant  did  not  know  of  and  had  not  been  warned  of  this  danger. 

Held,  that  the  negligence  of  the  defendant  was  for  the  jury  and  that  a  verdict 
for  the  plaintiff  was  warranted  by  the  evidence;  that  as  matter  of  law  the  risk 
was  not  obvious  and  assumed  by  the  plaintiff.  Makin  v.  Pettebone  Cataract 
Paper  Co.,  726. 

13.  Injui^  to  plaintiff  by  collision  with  trolley  car  while  driving  across  tracks  — 
contributory  regligerice.  The  plaintiff  was  injured  by  a  collision  with  a  trolley 
car  running  at  forty -five  miles  per  hour  while  attempting  to  drive  across  the 
tracks.  The  highway  crossed  the  tracks  in,  a  diagonal  direction  and  the  plain- 
tiff was  required  to  look  over  his  right  shoulder  to  see  cars  coming  from  behind. 
He  testified  that  while  his  horses  were  on  the  north  track  he  looked  and  saw  a 
car  coming  from  behind  200  feet  away  on  the  south  track.  His  horses  were 
going  slowly.     He  testified  that  he  thought  he  could  get  across. 

Held,  that  the  plaintiff  was  guilty  of  contributory  negligence,  for,  being  in  a 
safe  place  when  he  first  saw  the  car  approaching,  it  was  his  duty  to  have 
stopped.     FancJier  v.  thnda,  Johnstown  d  Uloversville  B.  R.  Co.,  4. 

14.  Death  of  engine  dnver  by  collision  with  deriick  of  wrecking  train — failure 
of  wrecking  crew  to  give  warning  —  negligence  of  felUnc-servant.  The  plaintiff's 
intestate,  while  driving  the  defendant's  engine,  wtis  struck  and  killed  by  the  arm 
of  a  derrick  engaged  in  removing  wreckage  from  an  adjoining  track,  which  arm 
extended  over  the  track  upon  which  the  intestate  was  driving,  which  was  in 
other  respects  unobstructed  and  safe,  "fhe  negligence  charged  was  the  failure 
of  the  crew  of  the  wrecking  train  to  flag  the  engine  which  plaintiff's  intestate 
was  driving. 

ITdd,  that  assuming  said  negligence,  it  was  that  of  the  intestate's  fellow-serv- 
ants, for  which  the  defendant  was  not  liable; 

That  the  fact  that  the  flagman  was  employed  on  the  wrecking  train  did  not 
make  him  the  master's  alter  ego.  McAuley  v.  New  York  Central  2:  H.  U.  R.  R. 
Co.,  117. 

15.  Master  and  servant  — failure  of  plaintiff  to  slioto  employment  —  evidence.  In 
an  action  by  a  workman  to  recover  for  injuries  received  by  him  in  the  fall  of  a 
scaffold,  he  has  not  met  the  burden  cast  upon  him  to  show  his  employment  by 
defendant,  by  simply  showing  that  the  defendant  was  about  the  building,  giving 
directions,  and  that  he  handed  to  some  of  the  men  the  amounts  due  them  for 
wages,  and,  after  the  accident,  paid  to  plaintiff  the  amount  due  him,  when  it 
appears  that  the  defendant  was  the  president  of  a  corporation,  dealing  in  real 
estate,  engaged  in  the  construction  of  the  building,  and  that  the  contracts  for  the 
erection  of  the  buildiD^^  where  pl^iatiff  was  Injurod  ^^re  let  to  indepeudeat 
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contractors,  one  of  whom  testified  that  he  employed  plaintiff.    Davis  v.  Martin, 
,  411. 

16.  Burden  of  proof .  The  burden  of  proof  is  on  plaintiff  to  establish  his 
employment,  and  he  cannot  recover  on  the  weakness  of  defendant's  testimoDy. 
Id. 

17.  Passenger  thrown  from  surface  car  hy  sudden  jolt  and  rendered  unconscimis  — 
wlien  negligence  question  for  jury.  In  an  action  to  recover  damages  for  injuries 
sustained  through  the  negligent  operation  of  a  surface  car,  whereby  the  plaintiff 
was  thrown  from  the  car,  the  negligence  of  the  defendant  is  for  the  jury  when 
the  plaintiff  has  testified  that,  while  standing  up  and  signaling  for  the  car  ijo 
stop,  she  felt  a  sudden  severe  shock  or  jolt  which  threw  her,  and  that  there- 
after she  remembered  nothing,  being  rendered  unconscious.  On  such  testimony 
a  nonsuit  is  error. 

The  fact  that  the  plaintiff  could  not^state  what  happened  after  the  shock,  by 
reason  of  being  unconscious,  does  not  prevent  a  recovery.  Lomas  v.  New  York 
City  Railway  Co.,  332. 

18.  W?ien  the  hoard  of  education  of  tlie  city  of  New  York  is  liaMefor  negligence  — 
said  board  liable  as  inasier  for  acts  of  its  Hubordiriotes.  As  the  charter  of  the  city 
•of  Greater  New  York  makes  the  board  of  education  of  said  city  a  separate  cor- 
poration, and  vests  said  board  with  the  title  to  real  estate  used  for  school  pur- 
poses, with  power  to 'alter,  repair  and  inspect  said  school  buildings  through  subor- 
dinates appointed  and  controlled  by  it,  said  board  is  charged  with  the  duty  of 
repairing  said  buildings  and  keeping  them  in  a  safe  condition,  and  is  liable  for 
its  negligence  in  failing  to  do  so.  Said  board  also  occupies  the  relation  of  master 
and  servant  with  its  subordinates  appointed  by  it  and  under  its  control  and  direc- 
tion.    Wahrnian  v.  City  of  New  York,  345. 

19.  WTien  the  board  of  education  of  the  city  of  New  York  is  liable  far  injuries 
received  by  a  pujnl  by  a  fall  of  ceiling  in  sclwol  building.  Hence,  when  a  pupil  has 
been  injured  by  the  fall  of  a  ceiling  in  a  school  building  in,  said  city,  and  it  is 
shown  that  an  inspector  of  the  defendant  had  for  some  years  noted  the  defective 
condition  of  the  building,  the  sagging  of  the  ceilings,  etc.,  and  had  reported  the 
defects  several  times  to  said  board,  the  board  is  liable  for  the  injuries  received 
by  said  pifpil,  if  the  plaintiff  on  his  part  was  free  from  negligence  contributing 
to  the  injury.    Id. 

20.  When  municipality  not  liable  for  fall  of  pedestrian  on  defective  sidewalk  — a 
fall  caused  by  sjiow.  The  plaintiff,  while  walking  on  a  flagstone  two  and  a  half 
icet  in  length,  with  a  slope  of  two  and  a  half  inches,  joining  two  sections  of 
sidewalk  having  different  levels,  slipped  on  such  incline,  owing  to  snow  thereon, 
and  her  foot  catching  on  the  flagstone  at  the  foot  of  the  slope,  which  was  raised 
one-half  of  an  inch  above  said  sloping  stone,  fell  and  was  iniured. 

Held,  that  the  injury  was  caused  by  the  slipping  of  the  plaintiff  on  the  snow 
and  not  by  the  slope,  6r  bv  the  lower  stone  projecting  above  the  same,  hence  the 
municipality  was  not  liable.    RodHgiies  v.  Village  of  Ossining,  297. 

21.  Irijuinf  to  plaintiff  %  fall  through  unguarded  elevator  shaft  on  demised 
premises  —  failure  to  show  negligence  of  lessor.  The  plaintiff  fell  down  an 
unguarded  elevator  shaft  \)f  a  building  and  was  injured.  At  the  time  the 
building  was  in  the  possession  of  a  tenant  and  sub-tenant.  In  an  action  against 
the  lessor  for  damages,  no  proof  was  given  that  at  the  time  the  lease  was  made 
the  defect  in  the  elevator  shaft  existed. 

Held,  tliat  a  nonsuit  should  have  been  granted,  as  the  defendant  did  not  main- 
tain the  elevator  and  there  was  no  evidence  to  show  a  faulty  condition  of  the 
Premises  al  the  time  of  the  lease  thereof.     Washington  v.  Episcopal  Church  of  St. 
^etefs,  402. 

22.  Injury  by  Jail  of  scaffold —  Employers*  Liability  Act  —  liability  of  master  for 
servant  exercising  supenuiendenre.  When  the  evidence  shows  that  the  scaffold 
w^hich  fell  and  injured  the  plaintiff  was  originally  constructed  by  the  plaintiff  and 
his  I  el  low -servants  in  a  aifo  manner,  but  became  unsafe  by  rejison  of  the 
removal  of  a  supporting  pier  under  the  direction  of  a  person  in  the  service  of 
the  (iefendant, exercising  sui)orintr.ndcnc<' within  the  meaning  of  the  Employers* 
Liability  Act,  a  recovery  by  the  plaintiff  is  not  barred  on  the  theory  that  tbQ 
uegligence  U  that  of  a  lellow-servaQt.    ^ihei»n  y,  Q^ibkr^  liSk 
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23.  Contiituing  duty  to  keep  htrmture  safe.  Though  the  scaffold  was  origiually 
safe,  it  was  stiil  the  duty  of  the  defendant  to  maintain  it  in  such  condition.      Jd, 

24.  Freedom  from  contributory  nefjligence.  The  plaintiff  is  not  guifiy  of  negli- 
gence as  a  matter  of  law,  although  he  heard  an  order  given  to  take  down  the 
supporting  pier,  as  he  is  entitled  to  assume  that  defendant  will  discharge  his  con- 
tinuing duty  to  keep  the  scaffold  safe,  unless  the  omission  to  do  so  were  obvious 
and  actually  known  to  the  plaintiff.     Id. 

2.5.  Injury  by  bundle  of  newspapers  thrown  from  moving  train  —  evidence  —  error 
i'l  ejccluiliag  evidence  of  custom  of  railrond  to  permit  tfuowinfj  of  pipirs.  In  an 
a.aion  to  recover  damages  for  injuries  received  by  plaintiff,  who.  was  struck  by  a 
h(*avy  bundle  of  newspapers  thrown  from  the  defendant's  train  running  at  a 
high  rate  of  speed,  it  is  error  to  exclude  evidence  offercni  by  the  plaintiff  of  a  cus- 
tom of  the  defendant  to  allow  news  agents  to  throw  such  bundles  of  papers  from 
its  moving  trains,  as  a  railroad  company  permitting  it  is  liable  for  the  injuries 
caused  thereby.     Clifford  v.  New  York  Central  cD  U.  R.  11.  R.  Co.,  809. 

26.  Injury  by  fellow-servant  —  evidence  insufficient  to  show  negligence  of  ma.stcr  in 
employing  said  servant.  Evidence  that  the  plaintiff's  fellow-servant,  who  in  driv- 
ing a  bung  into  a  barrel  accidentally  struck  the  plaintiff,  had  previously,  through 
carelessness,  rolled  a  barrel  down  an  elevator  shaft,  had  rolled  a  ktg  downstairs, 
broken  bottles,  bruised  his  fingers,  etc.,  without  proof  that  these  facts  were 
known  to  the  master,  is  insuflicicnt  to  fasten  negligence  upon  the  master  for 
employing  an  incompetent  servant.     Andrmcs  v.  Reiners,  43r). 

27.  Passenger  thrown  from  car  while  riding  on  platform — failure  to  show  negli- 
gence of  defendant.  While  it  is  not  contributory  negligence  per  se  for  a  passen- 
ger to  ride  on  the  platform  of  a  crowded  surface  car,  he  assumes  the  ordinary 
risks  incident  to  such  a  position.  A.  passenger  who  is  thrown  from  such  position 
must  show,  in  order  to  charge  the  railway  company  with  negligence,  that  he 
was  thrown  by  reason  of  some  unusual  movement  caused  by  the  negligent 
operation  of  the  car.     Kiefer  v.  Brooklyn  Heights  R.  R.  Co.,  404. 

28.  Evidence  of  negligence.  Hence,  mere  testimony  that  the  car  while  round- 
ing a  curve  was  going  *'  pretty  swift  *  *  *  about  nine  miles  per  hour"  is 
insufficient  to  make  a  case,  particularly  when  other  persons  in  the  same  situation 
observed  nothing  unusual.    Id. 

29.  Contributory  negligence.  A  passenger  in  such  position,  who  does  nothing 
to  protect  himself,  or  even  look  to  see  if  there  is  anything  from  which  he  may 
obtain  support,  is  guilty  of  contributory  negligence.     Id. 

30.  Evidence  of  eruptions  resulting  from  injuHes  to  abdomen,  when  admissible 
under  allegations  of  complaint.  In  an  action  to  recover  for  injuries  received  by 
negligence,  when  the  complaint  alleges  that  the  plaintiff  was  struck  in  the 
abdomen  and  injured  and  bruised  there  and  internally,  it  is  not  error  to  admit 
proof  that  eruptions  appeared  on  the  abdomen  when  the  same  are  shown  to  have 
been  a  development  of  the  injury  alleged.  Ilynds  v.  Brooklyn  Heights  R.  R. 
Co.,  839. 

31.  Membership  corporation  liable  for  personal  injuries  received  through  negligence 
of  its  servants.  A  membership  corporation  organized  as  an  athletic  club,  sus- 
tained by  membcM-ship  dues  and  maintaining  a  clul)house,  is  liable  for  injuries 
resulting  in  the  death  of  a  member  received  by  the  negligent  act  of  the  driver  of 
a  wagon  used  by  said  club  for  conveying  members  to  the  clubhouse.  Beecroft 
V.  New  York  Athletic  Club,  392. 

32.  Evidence  —  statement  of  member  of  such  corporation  to  accident  insurance 
company  that  he  was  being  cariied  home  not  conclu^im.  The  fact  that  the  dece- 
dent, after  the  injury,  in  complying  with  the  conditions  of  certain  accident  insur- 
ance policies,  stated  that  his  injuries  were  received  while  being  carried  to  his 
home,  does  not  prevent  a  recovery  against  said  club  when  there  is  evidence  that 
in  fact  he  was  being  driven  to  the  club  in  the  club  conveyance  in  order  to 
keep  an  engagement  with  a  friend      Id. 

33.  Verdict  not  excessive.  A  verdict  of  $1,500  for  injuries  received  in  a  col- 
lision, by  which  plaintiff's  arm  was  broken  in  three  phuos  and  which  caused 
internal  congestion,  etc.,  is  not  excessive,  and  an  order  requiring  the  plaintiff 
to  stipulate  to  reduce  such  verdict  to  $500  will  be  reversed.    McQahie  v.  Sproat^ 
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34.  Infant  in  arms  killed  by  train  while  being  carried  acraee  trtieks  —  7io  recovery 
when  attendant  of  infant  guilty  of  contributory  negligence.  There  can  be  no  recov- 
ery for  the  death  of  an  infant,  nineteen  mouths  of  age,  who  while  being  wirried 
across  railroad  tracks  Wiis  struck  and  killed,  when  the  negligence  of  the  pci-son 
carrying  such  infant  contributed  to  the  accident.  Paige  v.  2iew  York  Central  <£* 
II.  k.  U.  li.  Co.,  82b. 

35.  Facts  showing  such  contributory  negligence.  When  it  is  shown  that  the  per- 
son carrying  sucli  infant  on  approaching  the  crossing  looked  esxst  and  west  and  siw 
a  train  coming  from  the  west  on  tlie  nearest  track,  and  having  crossed  that  trai-k 
was  struck  by  another  train  coming  from  the  east  on  the  next  track,  down  which 
there  was  an  unobstructed  view  for  2,400  feet,  such  person  is  guilty  of  contribu- 
tory negligence  as  a  matter  of  law,  and  a  recovery  for  the  death  of  said  infant 
will  be  reversed.    Id. 

Evidence  —  when  written  statement  of  defendant's  witness  inadmissible  — 
counsel  not  entitled  to  read  such  statement  to  witness  —  power  of  trial  judge  — 
negligence  —  injury  while  alighting  from  train. 

Mnan  v.  New  York  Genital  cfe  Hudson  River  R.  R.  Co.,  383 

Municipal  corporation  —  city  of  New  York  liable   for  injuries   received  by 
reason  of  accumulation  of  ice  in  front  of  premises  of  board  of  education. 
Pyjnjn  v.  City  of  New  York,  330. 

Death  of  employee  by  falling  down  elevator  shaft  —  elevator  moved  from 
position  in  which  it  was  left  by  intestate  —  insufficient  light  —  contributory 
negligence. 

Chokt  V.  City  of  Sy^-acuse,  903. 

Trespass  —  injury  to  property  by  water  from  sewer  —  rule  of  liability  of 
municipality  stated — negligence  must  be  shown. 
Ebbets  V.  Cify  of  New  York,  864. 

NEGOTIABLE  PAPER. 

Law  relating  to. 

See  Bills  and  Notes. 

NEW  TRIAL. 

Suit  in  equity  —  new  trial  ordered  when  trial  justice  designated  to  Appellate 
Division  before  signing  and  filing  decision  —  cause  cannot  await  expiration  of 
such  designation  —  court  cannot  compel  submission  of  case  on  former  testimony. 
WiUiamson  v.  Randolph,  639. 

Divorce  —  when  corespondent  appearing  in  action  not  entitled  to  retrial  of 
Issues  —  Code  of  Civil  Procedure,  section  1757,  construed. 
Boiler  V.  BoUer,  240. 

NEW  TORK. 

Municipal  Court  of. 
See  Court. 

NEW  TORK  CITY. 

See  Municipal  Corporation. 

NEW  TORK  STATE  CONSTITUTION. 

See  Constitutional  Law. 

[See  table  of  the  provisions  of  the  Constitution  cited,  ante,  in  this  volume.] 

NIAGARA  RIVER. 

Ownership  of  waters  thereof. 
See  Riparian  Rights. 

NOLLE  PROSEaXJL 

Criminal  law  —  when  withdrawal  of  counts  in  an  indictment  does  not  invali 
date  conviction  under  remaining  counts  —  noUe  prosequi  abolished. 
People  V.  Lewis,  558. 

NON-RESIDENT. 

Exemption  of,  from  taxation. 


Digitized  by 


Google 


INDEX.  993 

NONSUIT. 

See  Trial. 

NOBTH  HEUPSTEAD. 

See  Municipal  Corporatiok. 

NUISANCE. 

Damages  to  lessee  of  a^oining  property  by  operation  of  dectrie  light  plant,  A 
lessee  is  entitled  to  damages  for  the  depreciation  in  the  "usable  value"  of  the 
premises  caused  by  the  operation  of  an  adjoining  electric  light  plant  which  con- 
stitutes a  nuisance. 

When  it  is  shown  that  such  plant  discharged  smoke,  steam,  cinders  and  noisome 
vapors  upon  plaintiff's  premises,  made  loud  and  incessant  noise,  caused  jar  and 
vibration,  necessitated  constant  cleaning  of  plaintiff's  premises,  and  that  between 
the  time  the  power  house  was  built  and  the  plaintiff  left  the  premises,  a  period  of 
tive  years,  the  number  of  boarders  in  the  plaintiff's  house  decreased  from  twenty- 
five  to  fifteen  with  a  corresponding  decrease  in  receipts,  etc.,  a  verdict  of  |4,000 
is  warranted  by  the  evidence.     Bly  ▼.  Edison  Electric  Illuminating  Co.,  170. 

Trespass  —  injury  to  property  by  water  from  sewer — rule  of  liability  of 
municipality  stated  —  negligence  must  be  shown. 
Elibets  V.  City  of  New  York,  864. 

OBJECTION. 

To  the  reception  of  evidence. 
See  Evidence. 

OFFICER. 

False  imprisonment  —  evidetoce  —  error  in  excluding  rules  of  institution  which 
permitted  imprisonment  of  plaintiff — evidence  that  defendants  reported  their  act 
to  the  head  of  institution  —  error  in  excluding  instructions  given  to  defendants  — 
delegation  of  power  to  confine  inmates  of  institution. 
Cunningham  v.  Shea,  624. 

Municipal  corporations  —  not  liable  for  salary  of  de  jure  ofllcer  while  place 
filled  by  another  —  unnecessary  for  defendant  to  ehow  which  particular  de  facto 
appointee  filled  plaintiff's  place  after  his  dismissal. 
Grant  v.  City  of  Nevo  York,  160. 

Life  insurance  corporation  —  when  sale  of  assets  to  other  corporation  valid  — 
when  Superintendent  of  Insurance  not  personally  liable  for  allowing  substitution 
of  bonds  deposited  in  his  department. 

Raymond  v.  Security  Trust  db  Life  Insurance  Co.,  191. 

Highway  Law  —  highway  commissioners  may  waive  notice  of  application  to 
lay  out  road  —  when  public  officers  may  waive  statutory  provisions. 
Matter  of  Wood,  781. 

Application  of  civil  service  rules  to. 
See  Civil  Service. 

Of  a  corporation. 

See  Corporation. 

Of  municipal  corporation. 

See  Municipal  Corporatioh. 

See  Certiorarl 

PABENT  AND  CHILD. 

Habeas  corpus  to  determine  custody  of  child  pending  action  for  divorce.  When  on 
habeas  corpus  to  determine  the  custody  of  children  pending  an  action  for  divorce 
it  is  shown  that  the  children  are  boys  not  of  such  tender  years  that  the  mother  is 
essential  to  their  daily  living;  that  the^  mother  is  indiscreet,  intemperate  of 
speech  and  infirm  of  temper,  and  associates  with  men  whose  influence  is  bad, 
<*tc.,  while  the  father  offei*s  to  such  children  a  home  in  refined  surroundings, 
their  custody  should  be  awarded  to  the  father. 

It  is  not  ability  to  provide  physical  comforts  and  care  only  that  weighs  in 
deciding  such  issue,  but  the  moral  surroundings  of  the  children  are  to  be 
considered.    People  ex  rel.  Lawson  v.  Latoson,  478. 

App-  Div.— Vol.  CXI,        63 
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Trust  deed  with  remainders  to  heirs  of  beneficiary  —  when  hdrs  to  be  ascer- 
tained at  death  of  beneficiary  —  adoption  —  when  adopted  child  is  hdr  and  takes 
trust  estate  to  exclusion  of  brothers  of  beneficiary. 
Gilliam  v.  Guaranty  Trust  Co.,  656. 

Deed  —  action  to  set  aside  conveyance  and  assiniment  made  by  devisee — 
fraudulent  representations  by  grantee — evidence  sufilcient  to  establish  legitimacy 
and  title  of  grantor. 

Cramsey  v.  Sterling,  668. 

PABTITION. 

Wheti  direction  for  sale  of  premises  proper  although  there  are  eontingent  intereaie. 
Although  there  are  contingent  interests  in  real  estate  devised  by  will  dependent 
upon  whether  children  entitled  to  share  may  come  into  being,  an  order  oi  sale  in 
an  action  for  partition  is  proper,  when  all  the  persons  who  have  a  present  inter- 
est in  the  subiect-matter  of  the  sale  are  before  the  court,  including  the  executor 
of  the  will  who  will  receive  the  portions  of  such  afterborn  children  in  trust  to 
be  disposed  of  under  the  terms  of  the  will.    Dwight  v.  Lawrence,  616. 

PABTXEBSHIP. 

1.  Capital  contributed  by  partner  to  he  returned  on  dissolution  before  division  &f 
profits  —  evidence  insufficient  to  shoio  tluit  property  eontnbuted  by  one  partner 
became  firm  property.  When,  in  an  action  to  establish  a  partnership  and  for  an 
accounting,  the  plaintiff's  evidence  as  to  the  terms  of  the  alleged  partnership 
is  in  substance  that  the  defendant  was  to  put  in  horses  and  wagons  then  owned 
by  him  against  tlie  plaintiff's  experience  in  the  trucking  business,  and  that  the 
parties  were  to  divide  the  profits,  and  when  it  is  also  shown  that  the  defendant 
individually  purchased  and  paid  for  all  additions  to  the  partnership  property, 
a  decree  allowing  the  plaintiff  to  shfire  in  the  property  and  assets  of  the  busi- 
ness is  unwarranted. 

The  title  to  property  put  in  as  capital  against  the  labor  of  another  remains 
in  the  partner  contributing  it.    The  profits  only  are  to  be  shared  by  the  parties. 
The  same  is  true  of  additional  property  not  purchased  with  the  money  or  profits  , 
of  the  partnership,  but  purchased  by  one  partner  with  his  own  funds.    IGUoek  ' 
V.  Grape,  720. 

2.  When  new  partnership  cannot  recover  on  unperformed  contract  of  sale  made  by 
former  partnership.  When  a  partnership  has  contracted  to  sell  and  deliver  a 
certain  quantity  of  coal  at  a  stated  price,  and  when  at  a  time  when  said  contract 
is  partly  performed  the  partncrsliip  is  dissolved  by  the  retirement  of  one  partner 
and  a  new  partnership  is  formed,  which  new  partnership,  after  a  few  deliv- 
eries, refused  to  complete  said  deliveries  as  agreed  in  the  original  contract, 
there  can  be  no  recovery  from  the  vendee  by  the  new  partnership  on  the  original 
unperformed  conti*act  of  the  old  firm.     Piper  v.  Seager,  118. 

8.  Amendment  cf  pleading — wTien  error  to-refuse  to  allow  vendee  to  amend  antwer 
to  allege  breach  cf  contract.  In  such  action  it  is  error  to  refuse  to  allow  the  vendee 
to  amend  his  answer  so  as  to  set  up  the  breach  of  said  contract.    Id, 

4.  To  speculate  in  lands  —  injunction  —  when  carrying  out  of  contract  of  sale 
made  by  one  j>artner  will  not  be  enjoined.  When  a  contract  to  speculate  in  lands 
constitutes  a  partnership,  and  one  party  thereto  holding  title  in  his  own  name 
has  entered  into  an  executory  contmct  to  sell  partnership  lands  at  their  fair 
market  value,  a  temporary  injunction  restraining  such  sale  will  be  refused  in 
an  action  by  the  other  partner  brought  to  obtain  a  permanent  injunction 
prohibiting  such  sale.     BaJbcock  v,  Leonard,  294. 

PARTY. 

1.  Objection  to  defect  of  parties  defendant  must  be  taken  by  demurrer  or  answer — 
proper  practice  stated.  When  a  defect  of  parties  appears  upon  the  face  of  the 
complaint  the  defendant  may  demur  thereto,  and  if  the  defect  does  not  appear 
upon  the  face  of  the  complaint,  the  objection  may  be  taken  by  answer.  A 
failure  to  take  such  objection  by  demurrer  or  answer  is  a  waiver  of  the  defect. 
(Code  Civ.  Proc.  ^t^  488,  498. 499.)  But  even  though  the  objection  be  so  waived 
the  court  on  its  own  motion  may  direct  parties  to  be  brought  in  if  a  complete 
determination  of  the  controversy  cannot  be  had  without  their  presence.  (Codo 
Civ,  Proc.  g  452.)    Knickerbocker  Trust  Co.  y.  Oneonta,  C.  d^M,i3.B.  Co.,  81)d, 
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2.  Objection  cannot  be  made  by  motion.  But  an  objection  to  defect  of  parties 
must  be  made  by  demurrer  or  answer  and  cannot  be  made  by  motion.    Id. 

3.  Under  complaint  against  joint  defendants  judgment  muy  be  had  against  one 
only —  Code  of  Cimi  Procedure^  section  1205,  construed.  Although  a  complaint 
sets  out  an  action  to  recover  for  work,  labor  and  services  against  joint  defend- 
ants, a  judgment  against  one  of  said  defendants  only  is  authorized  by  section 
1205  of  the  Code  of  Civil  Procedure.  Said  section  is  as  broad  as  section  274  of 
the  former  Code  of  Procedure  and  requires  the  same  construction. 

The  common-law  rule  no  longer  obtains.     Lawioa  v.  Partridge,  8. 

Negligence  —  liability  of  city  for  injuries  received  through  collapse  of  bridge 
over  excavation  in  sidewalk  —  notice  to  police  officer  is  notice  to  city  — city  joint 
tort  feasor  with  landowner  making  excavation  under  municipal  permit  —  action 
against  city  not  barred  by  prior  recovery  against  contractor  erecting  bridge. 
Parks  v.  Citg  of  New  York,  836. 

Mortgage  —  assignor  of  mortgage  who  guarantees  payment  proper  party  on 
foreclosure  —  no  action  against  surh  assignor  for  deficiency  without  leave  of 
court  —  complaint  not  showing  leave  of  court  fails  to  state  cause  of  action. 
Robert  v.  Kidansky,  475. 

Municipal  corporation  —  mandamus  to  compel  reinstatement  of  superintendent 
of  sewers  of  borough  of  Manhattan  —  said  office  not  created  by  charter  or  under 
power  conferred  thereby  —  demurrer  to  alternative  writ  sustained  —  present 
incumbent  of  office  not  necessary  party. 

People  ex  ret.  MicJuiles  v.  Ahearn,  741. 

Former  judgment  for  tort  unsatisfied  does  not  bar  subsequent  action  against 
joint  tort  feasor  —  subsequent  action  barred  only  when  prior  judgment  satisfied 
—  reply  not  necessary  to  defense  of  former  recovery. 
Reno  V.  Thompson,  316. 

Corporation  —  action  by  stockholder  to  dissolve  corporation  and  set  aside  prior 
voluntary  dissolution  —  when  directors  not  necessary  parties  defendant. 
Knickerbocker  v.  Groton  Bridge  cfe  Maymfacturing  Co.,  145. 

Divorce  —  when  corespondent  appearing  in  action  not  entitled  to  retrial  of 
issues. 

BoUer  v.  Boiler,  240. 

PEDIGREE. 

Evidence  —  pedigree  may  be  proved  by  hearsay  — rules  as  to  the  admission  of 
oral  and  written  declarations  on  questions  of  pedigree  stated. 
Layton  v.  Kraft,  842. 

PENAL  CODE. 

§  529  —  Crime  —  payment  for  goods  with  worthless  check  —  evidence  insufficient 
to  sustain  conviction  for  violation  of  section  529  of  the  Penal  Code  —  erroneous 
refusal  to  charge  —  jurisdiction,  question  can  not  be  raised  on  conflicting  evidence. 
People  V.  Lipp,  504. 

§  675  —  Crime  —  playing  *'  craps  "  in  vacant  lot  without  breach  of  the  peace  is 
not  criminal. 

People  V.  McDermott,  380. 

PENALTY. 

Street  surface  railways  —  ownership  by  one  corporation  of  majority  of  stock  of 
another  corporation  not  a  control  thereof  under  section  101  of  the  Railroad  Law  — 
benalty  under  section  39  of  the  Railroad  Law  —  when  action  for  such  penalty 
does  not  lie  against  corporation  owning  majority  of  stock  of  other  corporation. 
Senior  v.  New  York  City  Railway  Co.,  39. 

PERSONAL  PROPERTY. 

Conversion  of  stock  —  when  transferee  of  messenger  sent  for  stock  liable  for 
conversion  —  when  messenger  not  clothed  with  indicia  of  title. 
Hall  V.  Wagner,  70. 

Mortgage  —  evidence  insufficient  to  show  that  a  painting  was  covered  by 
mortgage  on  hotelproperty. 

ffoffman  House  v,  BarkUy  (iVo.  Q,  564, 
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PERSONAL  TBJOTBRTY  —  Continued, 

Cliattel  mortgage  —  when  not  paid  by  deliyeiy  of  defective  real  mortgage  in 
lieu  thereof. 

8hau>  y.  Cooke,  WSL 

Sale  of. 

See  Sale. 

Tax  on. 

See  Tax. 

Bequest  of. 

SeeWiLh. 

PHYSICIAKa 

Evidence  —  privilege  of  communications  to  physician  not  waived  by  taking 
deposition  of  such  physician  —  privilege  of  physician  can  only  be  waived  in 
open  court  or  by  stipulation. 

Clifford  V.  IJienver  d  Bio  Grande  Bailroad  Co.,  518. 

PLEADING. 

1.  Complaint  —  action  agaimt  eyndiccUs  on  guaranty  to  sell  eeeuritiee — token 
damage  sufficiently  alleged  —  complaint  on  breach,  of  contract  not  demurrable  for 
failure  to  allege  damage  —  contract  construed.  The  complaint  set  out  a  contract 
with  the  defendant,  a  selling  syndicate  organized  to  sell  stock  of  the  United 
States  Shipbuilding  Compauy,  whereby  the  syndicate  agreed  in  substance  to 
sell  securities  owned  by  the  plaintiff  within  one  year,  at  a  price  not  less  than 
that  specified  therein,  and  undertook  that  the  plaintiff  should  receive  at  the  end 
of  the  year  the  price  stipulated;  that  the  defendant  requested  the  plaintiff  to 
hold  the  securities  in  his  possession,  but  at  the  defendant's  use  and  disposal, 
which  the  plaintiff  did,  and  repeatedly  tendered  the  same  to  the  defendant,  etc. 
The  complaint  further  alleged,  by  way  of  damage,  that  *'  the  defendant  failed 
to  make  any  sales  of  the  securities  aforementioned  as  plaintiff  has  been  informed 
and  believes.  Certainly  the  defendant  failed  to  account  to  the  plaintiff  as  pro- 
vided in  the  agreement."  Meanwhile  the  securities  had  become  substantially 
valueless  "  to  plaintiff's  damage  in  the  sum  of,"  etc. 

On  demurrer  to  the  said  complaint  as  failing  to  show  dams^e, 

Had,  that  the  damage  sustained  by  the  plaintiff  was  the  difference  between  the 
value  of  the  securities  at  the  end  of  the  year,  when  the  defendant  agreed  to 
pay,  and  the  minimum  price  at  Which  the  defendant  agreed  that  they  should 
be  sold; 

That  the  plaintiff's  damage  was  sufficiently  alleged; 

Tliat  as  the  plaintiff  was  in  any  event  entitled  to  nominal  damages  for  the 
breach  qf  contract  the  complaint  was  not  demurrable,  though  no  damage  were 
alleged; 

That,  though  the  contract  set  forth  contained  a  provision  that  the  same  was 
to  become  null  and  void  on  a  date  named  (the  date  for  which  payment  to  plaintiff 
was  set),  tlie  liability  of  the  defendant  was  not  affected  by  said  clause,  as  to 
hold  otherwise  would  be  to  nullify  the  whole  ogreement  between  the  parties. 
Cause  V.  Oomrnonwealth  Trust  Co,^  580. 

2.  Allegations  of  conspiracy  in  action  in  equity  —  allegations  setting  out  evidence 
stricken  out.  Though  in  an  action  in  equity  for  an  accounting  for  moneys 
obtained  by  the  defendants  through  a  conspiracy  of  extraordinary  character  the 
rules  of  pleading  ffoverning  an  action  at  law  should  be  relaxed  and  allegations 
which  bear  upon  the  fraudulent  scheme  of  the  conspirators  are  proper,  allega- 
ti(ms  which  merely  set  out  evidence  of  such  conspiracy  are  improper  and  should 
bo  stricken  out. 

Specific  allegations  considered  and  stricken  out.  Banker^  Surety  Co.  v. 
R)t/isc?uld,  130. 

Practice  —  action  on  life  insurance  policy  —  error  to  dismiss  complaint  because 
answer  sets  out  short  Statute  of  Limitations  —  prior  action  in  County  Court  dis- 
continued because  of  lack  of  jurisdiction  — when  such  discontinuance  voluntary 
under  spction  405  of  the  Code  of  Civil  Procedure  —  when  running  of  Statute  of 
.Limitations  stopped  during  such  prior  action. 

Bannister  v.  Michigan  Mutual  Life  Insurant  Co.^  765. 

Contract  —  contract  of  transferrer  of  stock  that  corporate  debts  will  be  col- 
lected <—  such  contract  not  for  beaeflt  of  oorpoiatioa — wben  ao  ACtloa  by  ooxpo* 
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ratioi\  lies  thereon  —  proof  of  assignment  of  rights  of  purchaser  not  admissible 
unless  alleged  in  complaint. 

Rochester  Dry  Qoad»  Co,  v.  Fahy,  748. 

Corporation  — action  by  stockholder  to  dissolve  corporation  and  set  aside  prior 
voluntary  dissolution  —  complaint  —  failure  to  state  cause  of  action — ^hen 
directors  not  necessdry  parties  defendant. 

Knickerbocker  v.  Oroton  Bridge  <Sb  Manufacturing  Co.,  145. 

Real  property  —  action  for  specific  performance  of  contract  to  purchase  — 
when  vendor's  title  obtained  through  foreclosure  is  marketable  though  service 
by  publication  was  irregular  —  when  irregularity  in  such  service  not  vital  — 
order  of  publication  amended  nunc  pro  tunc, 

Mielikind'Feinberg  Realty  Co,  v.  J9idor$ky,  678. 

Injunction  pendente  lite  —  when  assignee  of  lease  entitled  to  injunction  to 
restrain  landlord  from  interfering  with  his  possession  —  complaint  insufficient 
which  fail's  to  allege  facts  showmg  remedy  at  law  is  inadequate — affidavits 
insufficient. 

Goldman  v.  Corn,  674. 

Libel  —  complaint — general  allegation  that  libel  referred  to  plaintiff  —  Code 
Civil  Procedure,  section  535,  construed  —  when  complaint  containing  general 
allegation  will  be  sustained  on  demurrer. 

NunnaUy  v.  Tribune  Aeaociation,  485. 

Real  property  —  injury  to  shade  trees  by  erection  of  telephone  poles  —  dam- 
age recoverable  when  injury  is  wanton  —  when  complaint  dismissed  for  failure 
to  show  damage. 

Otborne  v.  Auburn  Telephone  Co.,  702. 

Former  judgment  for  tort  unsatisfied  does  not  bar  subsequent  action  against 
joint  tort  feasor  —  subsequent  action  barred  only  when  prior  judgment  satisfied 
—  reply  not  necessary  to  defense  of  former  recovery.- 
Reno  V.  Thompson,  816. 

Common  carrier  —  no  recovery  on  common-law  liability  of  carrier  under  com- 
plaint setting  out  breach  of  express  contract  —  recovery  for  tort  not  proper 
under  complaint  on  contract  —  failure  to  show  conversion. 
Rmnfeld  v.  Central  Vertnont  R  Co.,  871. 

Mortgage  —  assignor  of  mortgage  who  guarantees  payment  proper  party  on 
foreclosure  —  no  action  against  such  assignor  for  deficiency  without  leave  of 
court  —  complaint  not  showing  leave  of  court  fails  to  state  cause  of  action. 
Robert  V.  Kidaneky,  475. 

Negligence  — complaint  —  when  allegations  of  injury  sufficient  to  allow  proof 
of  impaired  eyesight  and  varicose  veins  —  when  objection  to  exclusion  of  evidence 
of  injuries  sufficient. 

Rudomin  ▼.  Interurban  Street  Railway  Co.,  548. 

Injunction  to  restrain  sale  of  collateral  security  —  when  remedy  at  law  ade- 
quate—  complaint — failure  to  show  irreparable  damage  and  that  remedy  at  law 
is  inadequate. 

EhHch  V.  Grant,  196. 

Parties  —  objection  to  defect  of  parties  defendant  must  be  taken  by  demurrer 
or  answer  —  proper  practice  stated — objection  cannot  be  made  by  motion. 
Knickerbocker  Truet  Co.  y.  Oneonta,  CARS.  R.  Co.,  812. 

Lie  pendens  —  right  thereto  determined  bv  complaint  —  when  cancellation  of 
lis  pendens  refused — merits  of  action  not  determined  on  motion  to  cancel  lis 
pendens. 

Lindheim  <t  Co.  v.  Central  Nat.  Realty  db  Cortet ruction  Co.,  275. 

Stockholder's  action  to  recover  corporate  assets  dissipated  by  fraud  —  when 

Srior   demand  that  corporation  bring  action  not   necessary  —  proper    parties 
efendant. 

Weber  V.  Wallentein  (No.  I),  698. 

Slander  —  words    oharffing    one    with    exacting    commissions  —  complaint — 
meaning  of  words  dependent  on  extrinsic  facts  must  be  alleged. 
Russell  V.  Barron,  882. 
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Sale  —  conversion  —  secured  debt  sold  as  worthless  by  assignee  for  benefit  of 
creditors  —  counterclaim  asking  rescission  requires  reply. 
Flynn  v.  Smith,  870. 

Amendment  of  pleading — when  error  to  refuse  to  allow  yendee  to  amend 
answer  to  allege  breach  of  contract. 
Piper  V.  Seager,  113. 

Libel  —  publication  wholly  facetious  cannot  be  made  libelous  by  innuendo  — 
demurrer  to  complaint. 

Lamberti  v.  Sun  Printing  dt  Publishing  Assn.,  437. 

Municipal  corporation  —  mandamus  to  compel  reinstatement  of  superintendent 
of  sewers  of  borough  of  Manhattan  —  demurrer  to  alternative  writ  sustained. 
People  ex  rel.  Michales  v.  Ahearn,  741. 

Negligence —  evidence  of  eruptions  resulting  from  injuries  to  abdomen,  when 
admissible  under  allegations  of  complaint. 

ffynda  v.  Brooklyn  Heights  R.  E.  Co.,  339. 

Libel  — article  insinuating  lewd  motives  to  scientist — complaint  based  on  such 
article,  when  not  demurrable. 

MacDonald  v.  Sun  Printing  &  Publishing  Assn.  {No.  S),  467. 

When  complaint  for  specific  performance  not  amendable  to  allow  recovery  on 
guanttnn  meruit. 

Flanders  v.  Rmff,  1. 

Taxation  of  costs  —  costs  before  notice  of  trial  in  action  for  money  had  and 
received  —  when  complaint  states  such  cause  of  action. 
Lange  v.  Schile,  613. 

Landlord  and  tenant  —  action  for  use  and  occupation  after  notice  to  vacate  — 
when  recovery  limited  to  rental  stateti  in  lease. 
Stevens  v.  City  of  New  York,  362. 

Ejectment  —  when  such  action  triable  before  jury  although  incidental  equitable 
relief  is  demanded. 

Benisen  v.  New  York,  Brooklyn  &  M.  Beach  R.  Co.,  413. 

Libel  —  when  complaint  w^ith  allegation  that  libel  referred  to  plaintiff  is  not 
demurrable. 

NunnaUy  v.  New-  Yorker  Staats-Zeitung,  482. 

Receivers  —  when  not  appointed  in  action  to  recover  corporate  assets. 
Weber  v.  Wallerstein  {No.  2\  700. 

Specific  performance  —  adequate  remedy  at  law  not  pleaded. 
Xlrbamky  v.  Shirmer,  50. 

Libel  —  publication  calling  scientist  a  *'  humbug  "  and  *'  pseudo-scientist." 
MacDonald  v.  Sun  Printing  db  Publishing  Aifsn.  {No.  2),  465. 

Sale  —  counterclaim  asking  rescission  requires  reply. 
Flynn  v.  Smith,  870. 

Conversion  — when  complaint  states  cause  of  action  for  conversion. 
Sinclair  v.  Biggins,  206. 

See  Pjiactice. 

POLICY. 

Of  insurance. 

See  Insurance. 

POWER. 

Will  —  power  coupled  with  interest  —  conveyance  by  warranty  deed  for  full 
vnhie  shows  intention  to  exercise  power  —  husband  not  necessary  party  to  wife's 
deed. 

Vi7ies  v.  Clarke,  12. 

Will  —  discretionary  power  of  disposal  by  widow  —  when  widow  may  exexxdse 
such  power  by  a  devise  charged  with  advancements  to  other  heirs. 
Mbnjo  V.  WbodTiouse,  80. . 
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Trtx  Luw  —  ioheritance  tax  on  property  of  non-resident  —  when  trust  funds 
passing  under  power  of  appointment  taxable  —  when  legacy  not  taxable. 
Matter  of  Lord,  162. 

Tax  Law  —  inheritance  tax  —  when  situs  of  property  immaterial  —  property 
passing  under  power  of  appointment  exercised  by  resident  is  taxable. 
Matter  of  Hull,  322. 

PRACTICE. 

1.  Action  on  life  insurance  policy — error  to  dismiss  complaint  because  answer  sets 
out  short  Statute  of  Limitations — prior  action  in  County  Court  discontinued  because 
of  lack  of  jurisdiction  —  when  such  discontinuance  voluntaiy  under  section  405  of 
t/ie  Code  of  Civil  Procedure  —  wlien  running  of  Statute  of  Limitations  stopped  dur- 
ing such  prior  action.  It  is  error  to  dismiss  the  complaint  in  an  action  to  recover 
on  a  policy  of  life  insurance  because  the  answer  sets  out  a  one-year  Statute  of 
Limitations  as  to  which  the  complaint  is  silent,  although  more  than  one  year 
has  elapsed  since  the  death  of  tlie  insured.  Matters  of  fact  alleged  in  an  answer 
are  not  to  be  regarded  as  admitted  \yY  the  complaint  for  the  purpose  of  a  motion 
to  dismiss  such  complaint.     Proof  of  such  allegations  must  be  given. 

Tlie  plaintiff  had  begun  a  prior  action  on  the  policy  in  the  County  Court  and 
discontinued  the  same  on  the  defendant's  appearing  specially  to  object  to  the 
jurisdiction  on  the  ground  that  it  was  a  foreign  corporation.  .The  objection 
was  made  five  months  after  the  death  of  the  insured,  but  the  plaintiff  did  not 
discontinue  and  bring  her  new  action  until  more  than  one  year  after  said  death. 
As  to  whether  or  not  the  discontinuance  was  voluntary  ana  as  to  the  operation 
of  the  short  statute  under  section  405  of  the  Code  of  Civil  Procedure, 

lldd  (Spring  and  Nash,  JJ.),  that  the  purpose  of  said  section  is  to  prevent 
the  running  of  the  Statute  of  Limitations  while  an  action  is  pending,  and  as 
the  defendant  bad  appeared  specially  and  not  on  the  merits,  the  discontinuance 
was  forced  and  not  voluntary.  Hence,  the  time  the  action  was  pending  should 
be  deducted  from  the  period,  although  the  second  action  was  not  brought  within 
oneyear  from  the  death  of  the  insured. 

(Krusb,  J.) :  As  the  record  is  silent  as  to  the  grounds  of  the  discontinuance 
in  the  County  Court,  it  is  not  disclosed  that  the  action  was  not  terminated  by 
voluntary  discontinuance. 

(Williams,  J.,  and  McLenkan,  P.  J.):  As  the  defendant's  objection  in  the 
County  Court  was  made  five  months  after  the  death  of  the  insured,  and  the 
plaintiff  had  allowed  a  year  from  the  time  of  death  to  pass  without  discon- 
tinuing, she  could  not  claim  the  protection  of  section  405  of  the  Code  of  Civil 
Procedfure.     Bannister  v.  Micfiigan  Mutual  Life  Insurance  Co.,  765. 

2.  Lis  pejidens — right  tJiereto  determined  by  complaint.  Though  a  real  estate 
broker  who  has  rendered  services  in  effecting  an  exchange  of  lands  is  not  entitled 
to  a  lien  thereon,  yet  when  the  complaint  of  such  broker,  suing  his  principal  and 
the  grantee  of  the  principal  for  commissions,  sets  out  that  the  premises  by 
express  agreement  were  to  be  subject  to  the  rights  of  the  plaintiff,  and  that  cer- 
tain conveyances  of  the  property  were  without  consideration  and  void  as  against 
the  plaintiff,  and  in  pursuance  of  a  scheme  to  defraud  him,  etc.,  and  the  relief 
asked  is  that  the  plaintiff  be  declared  to  have  a  lien,  and  that  the  unconveyed 
property  be  sold,  etc.,  such  complaint,  good  or  bad  on  the  merits,  sets  out  an 
action  to  recover  a  judgment  affecting  the  title  to  real  property.  Lindheim  db 
Co.  V.  Central  Nat.  Really  db  Construction  Co.,  275. 

8.  When  cancellation  of  lis  pendens  refused.  Hence,  the  right  to  a  lis  pendens 
is  absolute,  and  the  same  cannot  be  canceled  except  pursuant  to  section  1674  of 
the  Code  of  Civil  Procedure.    £2. 

4.  Ments  of  auction  not  determined  on  motion  to  cancel  lis  pendens.  If  the  com- 
plaint sets  out  such  cause  of  action  the  merits  thereof  cannot  be  determined  on  a 
motion  to  cancel  a  lis  pendens.    Id. 

5.  Lis  pendens — Cmle  of  Ci oil  Procedure,  section  1671,  construed — specific  per- 
formance.  Although  the  amendment  to  section  1671  of  the  Co<ie  of  Civil  Pro- 
cedure, made  by  Laws  of  1905,  chapter  60,  allows  the  cancellation  of  the  lis 
pendens  when  "  adequate  relief  can  be  secured  to  the  plaintiff  by  a  deposit  of 
money  or  *  *  •*  an  undertaking,"  such  lis  pendens  should  not  be  canceled 
when  it  appears  from  the  complaint  or  by  established  facts  that  the  plaintiff 
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may  be  entitled  to  the  specific  perfonxuince  of  a  contract  to  convey  lands.  In 
such  event  the  money  deposited  or  the  undertaking  would  not  give  adequate 
relief.     Tishman  v.  AcriteUi,  237. 

6.  When  lis  pendens  not  cancded  in  such  action.  Though  the  right  to  the 
specific  performance  can  only  be  determined  on  trial  the  lis  pendens  will  not  be 
canceled  when  the  complaint,  or  clearly  established  facts,  show  a  right  to  specific 
performance.    Id. 

7.  Trial  —  suit  in  equity  —  new  trial  ordered  when  trial  justice  designated  to 
Appellate  Division  before  signing  and  JUing  decision.  Although  a  justice  of  the 
Supreme  Court  has  announced  his  decision  in  an  equity  case  before  he  is  desig- 
nated to  the  Appellate  Division,  he  is  thereafter  disqualified  from  acting  further 
in  the  case  by  section  2,  article  6  of  the  New  York  Constitution,  and  cannot 
sign  and  file  his  decision.     Under  such  circumstances  there  must  be  a  new  trial. 

It  seems,  that  such  would  not  be  the  case  if  his  term  in  the  Appellate  Division 
had  expired  and  no  motion  had  been  made  in  the  meantime  for  a  new  trial. 
Williamson  v.  Randolph,  589. 

8.  Cause  cannot  await  expiration  of  such  designation.  When  such  trial  judge 
is  appointed  to  the  Appellate  Division  for  a  term  of  five  years,  the  cause  cannot 
await  the  time  when  his  designation  expires,  as  section  1010  of  the  Code  of  Civil 
Procedure  provides  that  if  the  decision  be  not  filed  within  twenty  days  after 
the  final  adjournment  of  the  term  either  party  may  move  for  a  new  trial.     Id. 

9.  Court  cannot  compel  submission  of  case  on  former  testimony.  When  under  such 
circumstances  a  new  trial  is  ordered,  the  court  cannot  impose  as  a  condition  that 
it  be  retried  on  the  testimony  taken  on  the  former  trial,  because  section  3  of 
article  6  of  the  New  York  Constitution  provides  that  "  the  testimony  in  equity 
cases  shall  be  taken  iq  like  manner  as  in  oases  at  law.''    Id. 

10.  Lis  pendens  —  w?ien  not  canceled  in  action  to  set  aside  confieyance.  When  the 
complaint  asks  that  a  deed  whereby  the  plaintiff  conveyed  to  his  copartner 
hib  'Midivided  half  interest  in  real  estate  be  vacated  and  set  aside,  a  lis  pendeya 
filed  by  the  plainti£F  should  not  be  canceled,  as  adequate  relief  cannot  be 
eranted  to  the  plaintiff  by  the  .deposit  of  money  or  an  undertaking  by  the 
defendant  under  section  1671  of  the  Code  of  Civil  Procedure.  Wdinsky  v. 
Okun,  536.. 

11.  Plaintiff* s  right  to  rdief  not  determined  on  affidavit.  The  plaintiffs  right 
to  the  relief  demanded  cannot  be  determined  upon  affidavits  used  on  a  motion  to 
cancel  a  Us  pendens,  but  the  relief  demanded  in  the  complaint  is  controlling  on 
such  motion.    Id. 

12.  Wh^n  deposit  of  money  may  be  made.  A  deposit  of  money  or  an  undertak- 
ing by  the  defendant  is  adequate  relief  under  section  1671  of  the  Code  of  Civil 
Procedure  only  when  it  is  apparent  that  the  only  relief  to  which  the  plaintiff 
would  be  entitled  would  be  a  judgment  for  a  sum  of  money  which  would  be  a 
lien  upon  the  lands.    Id. 

Effect  of  failure  to  claim  but  one  question  as  proper  for  jury  —  a  statement 
by  a  party  that  he  wishes  to  go  to  the  jury  on  a  specific  question,  followed  by  a 
niere  exception  to  the  direction  of  a  verdict,  waives  the  presentation  to  the  jury 
of  any  question  save  the  one  stated.  '' 

Wood  V.  Bairden,  303. 

Iteal  property — action  for  specific  performance  of  contract  to  purchase  — 
when  vendor's  title  obtained  through  foreclosure  is  marketable  though  service  bv 
publication  was  irregular  —  when  irregularity  in  such  service  not  vital — order 
of  publication  amended  nunc  pro  tunc. 

Mishkind'Feiiiberg  Realty  Co.,  v.  Sidorsky,  578. 

Eminent  domain  —  when  immediate  possession  of  condemned  lands  ordered 
under  section  3380  of  the  Code  of  Civil  Procedure  on  payment  of  money  —  said 
section  constitutional  —  failure  of  owner  of  lands  to  state  value  thereof  —  what 
constitutes  public  purpose. 

Matter  of  Niagara,  Lockport  A  Ontario  Power  Co.,  686. 

Mechanic's  lien  on  public  improvement — undertaking  to  discharge  lien  may  be 
signed  by  assignee  of  contractor—  Lien  Law  construed  —  when  leave  to  submit 
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new  undeftakiDg  does  not  bar  appeal  from  decision  holding  former  bond  to 
be  insufficient. 

Matter  of  Hudson  Water  Worki,  860. 

Life  insurance  — mutual  company  without  stock  is  not  a  stock  corporation  — 
mandamus  to  compel  allowance  of  inspection  of  list  of  members  not  a  statutory 
light  —  common-law  writ  in  discretion  of  court  —  when  such  writ  will  be  refused. 
Fieople  ex  ret.  Venner  v.  Hew  York  Life  Insurance  Co,,  188. 

Mortgage  —  assignor  of  mortgage  who  guarantees  payment  proper  party  on 
foreclosure  —  no  action  against  such  assignor  for  deficiency  without  leave  of  . 
court  —  complaint  not  showing  leave  of  court  fails  to  state  cause  of  action. 
Holfert  V.  Kidamky,  475. 

Reference  to  take  .accounts  of  assignee  for  benefit  of  creditors — report  filed 
after  death  of  assignee  should  be  returned  to  referee  —  election  of  administratrix 
and  sureties  of  assignee  to  end  reference. 
Matter  of  Venable,  508. 

Evidence  —  when  written  statement  of  defendant's  witness  inadmissible  — 
counsel  not  entitled  to  read  such  statement  to  witness  —  power  of  trial  judge  — 
negligence  —  injury  while  alighting  from  train. 

Fi7ian  y.  Mw  York  Centrat  d  Hudson  Biver  B.  B,  Co.,  888. 

Municipal  corporations  —  condemnation  proceedings  for  street  opening  in  city 
of  New  York  —  no  appeal  from  order  of  Special  Term  sending  back  report  to 
commissioners  for  correction. 

Matter  of  Commissioner  of  Public  Works,  285. 

Annulment  of  marriage  —  marriage  annulled  when  wife  is  under  age  of  legal 
consent  —  woman  may  sue  under  section  1748  of  the  Code  of  Civil  Procedure  — 
decree  —  short  form  not  proper. 
Wander  v.  Wander,  189. 

Parties — objection  to  defect  of  parties  defendant  must  be  taken  by  demurrer 
or  answer  —  proper  practice  stated — objection  cannot  be  made  by  motion. 
Knickerbocker  Trust  Co.  v.  Oneonta,  C.  d  B.  8.  B,  Co.,  812. 

Bes  adjudicata  —  when  former  judgment  in  summary  proceedings  in  landlord's 
favor  bars  action  by  tenant  to  recover  sums  advanced  on  option  to  purchase. 
von  der  Born  v.  Sc/iulU,  263. 

Arrest —action  for  goods  obtained  by  false  representation  —  when  right  to 
arrest  may  be  established  by  affidavits,  though  verification  of  complaint  defective. 
Votfrhees  Bubber  Manvfacturitig  Co.  v.  McEvoen,  541. 

Criminal  law  —  when  withdrawal  of  counts  in  an  indictment  does  not  invali- 
date conviction  under  remaining  counts  —  noUe  prosequi  abolished. 
People  V.  Lewis,  658. 

Municipal  corporation  —  mandamus  to  compel  reinstatement  of  superintendent 
of  sewers  of  borough  of  Manhattan  — demurrer  to  alternative  writ  sustained. 
People  ex  ret.  Michales  v.  Ahearn,  741. 

Divorce  —  when  corespondent  appearing  in  action  not  entitled  to  retrial  of 
issues  —  Code  of  Civil  Procedure,  section  1757,  construed. 
Boiler  V.  Botler,  240. 

Divorce  —  temporary  alimony  not  proper  while  prior  award  of  alimony  in 
action  for  separation  stands  —  excessive  cpunsel  fees. 
Schi/utUudz  y.  Schmalhols,  543. 

Examination  before  trial  —  examination  of  defendants  who  deny  ownership  of 
car  which  injured  plaintiff. 

Watt  V.  Fdtman,  314. 

Damages  —  interest  not  recoverable  on  breach  of  covenant  by  tenant  to  repair 
—  evidence  —  when  objection  sufficient. 

Markliam  v.  Stevenson  Brewing  Co.,  178. 

Municipal  Court  of  New  York — order  opening  default  not  reviewable  on 
appeal  from  judgment  which  has  been  vacated. 

Wendin  v.  Brookilyn  Hsights  B.  B.Co.,  890. 
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Ejectment  —  wheD  such  action  triable  before  jury  although  incideatal  equitable 
relief  is  demanded. 

Uenisen  v.  New  York,  Brooklyn  d;  M,  Beach  B.  Co.,  413. 

Partition — when  direction  for  sale  of  premises  proper  although  there  are 
contingent  interests. 

Dwight  V.  Lawrence,  616. 

Mistrial  —  verdict  received  in  absence  of  presiding  justice  —  when  irregularity 
waived. 

TerHherry  v.  Mathot,  235. 

Preferred  cause  —  when  action  by  receiver  of  corporation  entitled  to  preference. 

Schleainger  v.  Gilhoidy,  158. 

Stay  of  proceedings  for  failure  to  pay  costs  of  former  action. 
Loftus  V.  Straight  Line  Engine  Co.,  718. 

Criminal  law  —  habeas  corpus  —  when  certificate  of  conviction  sufficient. 
People  ex  rel.  Cook  v.  Pitts,  821. 

Criminal  law  —  habeas  corpus  —  certificate  of  conviction  when  sufficient. 
PeopU  ex  rel.  BidweU  v.  Pitts,  319. 
S(e  Trial. 
tSee  Pleading. 

PREFERRED  CAUSE. 

On  calendar. 

See  Calekdah. 

PREMIUM. 

Of  insurance. 

See  Insurance. 

PRESUMPTION. 

See  Evidence. 

PRINCIPAL  AND  AGENT. 

C^H>nversion  of  stock  —  when  transferee  of  messenger  sent  for  stock  liable  for 
conversion  —  when  messenger  not  clothed  with  indicia  of  title  ~  evidence  —  con- 
versations of  messenger  with  deceased  owner  of  stock  excluded  —  when  testi- 
mony on  rebuttal  founded  on  matter  brought  out  on  direct  examination. 
Uall  V.  Wagner,  70. 

PRINCIPAL  AND  SURETY. 

See  Surety. 

PRIVATE  CORPORATION. 

See  CoupoRATiON. 

PRIVATE  BUSINESS  CORPORATION. 

See  Co  KPO RATION. 

PRIVILEGED  COMMUNICATION. 

To  physician. 

See  Physician. 

PROBATE. 

Of  will. 

See  Will. 

PROCESS. 

Real  property — action  for  specific  performance  of  contract  to  purchase  — 
when  vendor's  title  obtained  through  foreclosure  is  marketAble  though  service 
by  publication  was  irregular  —  when  irregularity  in  such  service  not  vital  — 
order  of  publication  amended  nunc  pro  tunc. 

Mishkind-Feinberg  Realty  Co.  v.  Sidorskt/,  578. 

Contempt  —  order  to  show  cause  must  be  served  personally  —  relief  not  asked 
in  motion  papers  cannot  be  granted. 
Matter  of  Weeks  v.  Coe,  337. 
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PROOF. 

See  Evidence. 

PUBLIC  PUBPOSE. 

What  constitutes. 

See  Eminent  Domain. 

PUBLICATION. 

Of  Ubel. 

See  Libel. 

PUNITIVE  DAMAGEa 

See  Damages. 

aUANTXTM  MEBXHT. 

Recovery  on  for  services. 
See  Services. 

See  Damaoes. 

&AILBOAD. 

1.  Street  surface  railways — otonerahip  by  one  corporation  of  majority  of  stock  of 
anotJier  corporation  not  a  control  thereof  under  section  Idl  of  the  Railroad  Law, 
The  fact  that  one  street  surface  railway  corporation  owns  the  majority  of  the 
stock  of  a  similar  corporation  having  a  separate  and  distinct  management,  and 
thus  might  be  able  indirectly  to  control  the  manage;nent  by  the  election  of 
directors  in  such  other  company,  does  not  constitute  a  control  of  such  other 
corporation  within  the  meaning  of  section  101  of  the  Railroad  Law  (as  amd.  by 
Laws  of  1897,  chap.  688),  which  prohibits  such  corporation  from  charging 
more  than  five-cent  fares.     Senior  v.  New  York  City  Railway  Co.,  39. 

2.  Penalty  under  section  39  of  the  Railroad  Lato — when  action  for  such  penalty 
does  not  lie  against  corporation  owning  majority  of  stock  of  other  corporation. 
Hence,  one  who  has  been  a  passenger  on  the  cars  of  said  corporation^owning  the 
majority  of  the  stock  in  the  other  corporation,  and  has  paid  a  five-cent  fare, 
cannot  sue  said,  corporation  to  recover  the  penalty  for  an  overcharge  in  fares 
under  section  39  of  the  liadroad  Law,  because  he  has  been  refused  a  transfer 
entitling  him  to  ride  on  the  cars  of  the  other  corporation,  and  has  by  it  been 
compelled  to  pay  another  five  cent  fare.     Id. 

3.  Control  under  Rtiilroad  Law.  The  "  control "  of  railroad  lines  contemplated 
by  said  section  101  of  the  Railroad  I^w  means  a  control  of  the  operation  of  the 
road  and  not  merely  a  control  of  the  corporation  or  individuals  who  operate  it 
by  reason  of  the  ownership  of  a  majority  of  the  stock.    Id. 

Municipal  corporations  —  fee  of  Fourth  avenue  in  city  of  New  Tork  belongs 
to  city  —  compensation  for  depreciation  in  value  of  abutting  property  by  erection 
of  railroad  viaduct  on  said  avenue. 

Caldtcell  v.  New  Tork  cfc  Harlem  R,  R.  Co.,  164. 

Negligence  —infant  in  arms  killed  by  train  while  being  carried  across  tracks  — 
no  recovery  when  attendant  of  infant  guilty  of  contributory  negligence  —  facts 
showing  such  contributory  negligence. 

Paige  v.  New  Tork  Central  db  H.  R.  R.  R.  Co.,  828. 

Negligence —injury  by  bundle  of  newspapers  thrown  from  moving  train  — 
eviden(!e  —  error  in  excluding  evidence  of  custom  of  railroad  to  permit  throwing 
of  papers. 

Clifford  V.  New  Tork  Central  d;  II.  R.  R.  R.  Co..  809. 

Negligence  — passsenger  thrown  from  car  while  riding  on  platform  — failure 
to  show  negligence  of  defendant — contributory  negligence. 
Kiefer  v.  Brooklyn  Heights  R.  R.  Co.^  404. 

Negligence — injury  to  eye  of  fireman  by  explosion  of  water  gauge  —  failure 
to  show  negligence  of  defendant. 

Ile'aly  v.  Buffalo,  RocJiester  <fc  Pittsburgh  Railway  Co.,  618. 
Injury  on. 

See  Neoliqemce. 
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1.  Trespass  by  cutting  timber — reservation  cf  right  to  eut  timber  eonstrued^ 
tpJien  no  time  set  timber  must  be  removed  within  reasonable  time — wTien  su>ch  rigJU 
not  acquired  bv  prescription.  In  an  action  for  trespass  upon  plaintiff's  land 
by  cutting  and  taking  timber  therefrom  it  was  shown  that  plaintiff's  prede- 
cessor in  title,  one  M.,  in  1866,  had  conveyed  the  farm  by  contract  and  subse- 
quent warranty  deed  containing  a  reservation  in  these  words,  *' excepting  and 
reserving  the  standing  timber  on  the  south  end  of  farm  •  *  •  and  the  right 
of  way  to  and  therefrom/'  The  lands  came  to  the  plaintiff  by  several  mesne 
conveyances  containing  similar  reservations.  It  was  shown  that  one  of  the  inter- 
mediate owners  of  said  land  had  agreed  with  the  grantee  of  other  lands  from  the 
original  owner  that  the  timber  should  be  removed  under  said  reservation  within 
four  years. 

Held,  that  when  the  grantor  of  lands  has  reserved  the  right  to  remove  timber 
therefrom,  and  no'  time  is  specified  in  which  to  remove  it,  &  reasonable  time 
only  is  intended; 

That  the  reservation  aforesaid  must  be  construM  to  mean  that  the  grantor  or 
his  successors  in  title  must  remove  the  timber  within  a  reasonable  time,  and  that 
at  the  expiration  of  sudi  reasonable  time  the  timber  remaining  became  the 
property  of  the  grantee; 

That  under  the  circumstances  said  reasonable  time  had  expired,  and  that 
the  plaintiff  was  entitled  to  recover  for  the  timber  cut  by  the  defendant; 

That,  although  the  defendant's  predecessors  in  title  had  resided  upon  the  lands 
received  from  the  original  grantor  for  twenty -six  years,  and  during  that  time 
had  taken  wood  and  timber  under  the  so-called  "reservation,"  sucn  fact  was 
insufficient  to  establish  a  right  to  take  such  timber  by  prescription; 

Held,  further,  that  the  acquiescence  of  plaintiff's  predecessors  in  title  in  the 
taking  of  such  timber  by  the  defendant's  predecessors  in  title  did  not  bar  the 
plaintiff  from  insisting  that  the  defendant  must  cease  from  taking  such  timber 
after  the  reasonable  time  to  remove  the  same  had  expired.  IMter  y.  Hunt, 
821. 

3.  Injury  to  shade  trees  by  erection  of  telephone  poUs  —  damage  recoverable 
when  injury  is  wanton  —  when  complaint  dismissed  for  failure  to  show  damage. 
Although  in  an  action  by  the  owner  of  lands  in  a  city  to  restrain  a  telephone 
company  from  erecting  poles  along  the  premises  and  for  damage  for  "  wrong- 
fully, willfully  and  wantonly,,  without  authority,"  destroying  shade  trees  to 
plaintiff's  damage  of  |1,000,  the  plaintiff  may  be  entitled  to  recover  if  the 
said  destruction  of  the  trees  was  wanton,  etc.,  yet  if  the  plaintiff  has  failed  to 
give  evidence  of  any  damage,  a  dismissal  of  the  complaint  on  the  merits  without 
prejudice  to  an  action  for  damages  by  the  plaintiff  is  proper.  Osborne  v.  Auburn 
Telephone  Co.,  703. 

8.  Damage.  Even  though  such  defendant  may  act  ''under  legal  authority  in 
erecting  its  poles,  it  is  liable  for  damage  if  an  injury  to  property  in  so  doing  be 
••wanton  and  willful." 

It  seems,  also^  that  compensfttion  to  an  owner  of  city  lands  will  be  awarded  if 
a  telephone  company  in  the  prosecution  of  its  business  mutilates  the  trees  of 
such  landowner  to  such  an  extent  as  substantially  to  lessen  the  value  of  the 
premises.    Id. 

4.  Action  for  specific  performance  of  contrctct  to  purchase — wTien  vendor's  title 
obtained  through  foreclosure  is  marketable  though  service  by  publication  was  irregular. 
The  title  of  a  purchaser  of  real  eiitate  on  foreclosure  is  marketable,  although  at 
the  time  the  summons  in  the  action  of  foreclosure  was  served  by  publication  upon 
one  of  the  defendants  it  had  been  ordered  that  a  supplemental  summons  issue  to 
bring  in  certain  tenants,  which  supplemental  summons  was  not  served  on  said 
defendant,  who  was  served  only  with  the  original  summons,  which  named  her 
as  defendant.  Such  defendant  having  been  summoned  to  answer  on  her  own 
account,  it  is  immaterial  that  the  summons  did  not  contain  the  names  of  tenants 
made  parties  only  to  foreclose  their  rights  as  such.  Mishkindr Weinberg  Bedlty 
Co.  V.  Sidoreky,  578. 

5.  When  irregvlarity  in  such  service  not  vital.  Neither  is  the  title  unmarketable 
because  the  order  of  publication  required  "  notice  of  object  of  action  "  to  be 
served  instead  of  the  **  complaint,"  as  required  by  section  440  of  the  Code  of 
Civil  Procedure,  if  in  fact  the  complaint  was  served  together  with  such  notice  of 
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object  of  action  and  the  order  of  publication  thereafter  wais  corrected  and  filed 
nujic  pro  tunc.    Id. 

6.  Ch'der  of  publication  amended  nunc  pro  tunc.  While  an  order  cannot  be  made 
nunc  pro  tunc  to  supply  a  jurisdictional  defect  by  requiring  to  be  done  something 
which  has  not  been  done,  such  order  may  be  so  corrected  when  the  thing  has  in 
fact  been  done.    Id. 

7.  Evidence  —  w?ien  oral  contract  for  mU  of  lands  not  merged  in  written  receipt 
for  deposit  —  when  parol  evidence  of  oral  contract  admissible.  In  an  action  by  the 
vendee  of  lands  to  recover  a  deposit  paid  under  a  parol  agreement  of  sale,  the 
fact  that  the  vendor  has  executed  a  written  receipt  for  the  payment  setting  forth 
part  of  the  contract  but  not  all  of  it,  and  contemplating  a  written  contract  in 
the  future,  does  not  make  parol  evidence  inadmissible  to  show  the  oriffinal  oral 
contract,  for  the  same  is  not  merged  in  such  Incomplete  writing.  Winter  v. 
Friedman,  806. 

8.  Action  for  damages  for  iiyury  to  valtis  thereof  by  elevated  railway.  Although 
a  plaintiff  cannot  recover  damages  in  an  action  for  injury  to  the  rental  value  of 
lands  caused  by  the  erection  of  an  elevated  railway  when  it  is  shown  that  the 
erection  of  the  railway  increased  the  value  of  the  property,  yet  a  recovery  is 
proper  when  it  is  shown  that  the  increased  value  of  the  premises  resulted  from 
other  causes,  as  the  building  of  a  bridge,  a  subway,  improvement  of  the  locality, 
etc.     Schmitz  v.  Brooklyn  Union  Elevated  H.  R.  Co.,  308. 

9.  Measure  of  damages.  Under  such  circumstances  an  award  of  damages  is  not 
inconsistent  with  the  finding  that  the  property  has  been  benefited  by  the  elevated 
railway,  if  In  other  respects  the  value  of  the  premises  has  been  decreased.  The 
damage  is  the  excess  of  the  injury  caused  over  the  benefits  received.    Id. 

10.  Erroi*  in  awarding  damages.  However,  as  the  value  of  the  easements  of 
such  owner  in  light  and  air,  if  any,  is  nominal,  it  is  reversible  error  for  the  court 
to  make  an  award  taking  the  same  as  of  substantial  value,  and  such  an  errone- 
ous valuation  is  shown  by  a  refusal  to  fii^d  that  such  easements,  if  any,  and  the 
damage  thereto  are  of  nominal  value.    Id. 

11.  Injur//  to  real  estate  by  elevated  railroad  viaduct  not  damnum  absque  injuria. 
The  injurj^  to  adjoining  property  caused  by  the  heightening  of  an  embankment 
railroad  viaduct  in  the  city  of  New  York,  pursuant  to  Laws  of  1892,  chapter  839, 
as  amended,  is  not  damnuni  absque  injuria,  and  it  is  error  to  dismiss  the  com- 
plaint in  an  action  for  injunction  and  damages  by  the  owner  of  such  adjoin- 
ing property  on  the  grounds  aforesaid.  WcUlach  v.  New  York  ,<fc  JIarlem  li.  R. 
Co.,  273. 

Creditor's  bill  to  set  aside  conveyance  —  evidence  —  when  deposition  of  grantor 
on  supplementary  proceedings  casts  burden  on  grantee  to  disprove  fraud — fail- 
ure to  object  to  such  deposition  as  hearsav — evidence  of  value  of  lands  —  in 
creditor's  action  court  may  set  aside  deed  or  declare  it  to  be  a  mortgage. 
Lawrence  Brothers,  Inc.,  v.  Heylman,  848. 

Injunction  —  landowner  restrained  from  encroaching  on  street  by  windows  and 
portico  — restrictive  covenant  by  landowners  to  set  back  building  line  —  munic- 
ipal corporations  —  municipal  authorities  of  city  of  New  York  without  power  to 
license  permanent  encroachments  on  public  streets. 

Williams  v.  Silverman  Realty  A  Construction  Co.,  679. 

Eminent  domain  —  when  immediate  possession  of  condemned  lands  ordered 
under  section  8380  of  the  Code  of  Civil  Procedure  on  payment  of  money  —  said 
section  constitutional  —  failure  of  owner  of  lands  to  state  value  thereof  —  what 
\;onstitutes  public  purpose. 

Matter  oj  Niagara,  Lockport  <k  Ontario  Power  Co.,  686. 

Lunatfc  —  committee  cannot  authorize  sale  of  timber  on  lands  of  lunatic  with-  • 
out  permission  of  court  —  committee  entitled  lo  recover  value  of  timber  so  cut. 
Although  the  defendant  has  paid  therefor  to  the  husband  and  son  of  the  lunatic. 
Scribner  v.  Young,  814. 
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KBAL  PROPEBTY—  CorUinued. 

Lis  peivdem  —  right  thereto  determined  by  complaint  —  when  cancellation  of  1*9 
pendens  refused  —  merits  of  action  not  determined  on  motion  to  cancel  lis  pendens. 
Liiidheim  dk  Co.  v.  Central  Nat.  BecUty  dk  Construction  Co,,  275. 

Covenant  not  to  erect  tenement  house  —  such  covenant  not  violated  by  erection 
of  apartment  house  —  burden  of  proof  to  show  meaning  of  covenant. 
Marx  V.  Brogan,  480. 

Will  —  residuary  clause  construed  —  absolute  gift  cut  down  by  subsequent 
limitation  —  when  next  of  kin  of  deceased  residuary  legatee  not  entitled  to  share 
in  residuary  estate. 

Matter  of  Wiley,  590. 

Will  construed  —  devise  of  life  interest  with  contingent  remainders  over  — 
when  life  tenant  cannot  compel  specific  performance  by  vendee  of  contract  of 
purchase. 

Webel  V.  Kelly,  521. 

Landlord  and  tenant  —  eviction  by  failure  of  lessor  to  keep  building  safe  — 
when  (liiraages  recoverable  for  breach  of  covenant  for  quiet  enjoyment. 
Lindicall  v.  May,  457. 

Partnership  to  speculate  in  lands  —  injunction  — when  carrying  out  of  contract 
of  sale  made  by  one  partner  ^vill  not  be  enjoined. 
Babcock  v.  Leonard,  294. 

Creditor's  bill  —  failure  to  show  conveyance  to  be  fraudulent  —  evidence  — 
when  deposition  of  grantor  inadmissible  against  grantee. 
Wiulleigh  v.  Wadleigh,  367. 

Landlord  and  tenant  —  action  for  use  and  occupation  after  notice  to  vacate  — 
when  recovery  limited  to  rental  stated  in  lease. 
Stevens  v.  City  of  New  Fork,  362. 

Damages  —  Interest  not  recoverable  on  breach  of  covenant  by  tenant  to  repair 
—  'evidence  —  when  objection  sufficient. 

Markham  v.  Stevenson  Brewing  Co.,  178. 

Watercourse  —  duty  to  keep  artificial  ditch  unobstructed  —  owner  liable  for 
want  of  reasonable  care  —  charge. 

Branson  v.  New  York  Central  db  H.  R.  R.  R.  Co.,  787. 

Chattel  mortgage  —  when  not  paid  by  delivery  of  defective  real  mortgage  in 
Ifeu  thereof. 

S/uiw  v.  Cooke,  203. 

Specific  performance  —  when  vendor  not  entitled  to  reimbursement  for  taxes 
paid. 

Kissick  V.  Rees,  292. 

Negligence  — city  joint  tort  feasor  with  landowner  making  excavation  under 
municipal  permit. 

Parks  V.  City  of  New  Yoik,  836. 

Nuisance  —  damages  to  lessee  of  adjoining  property  by  operation  of  electric 
light  plant. 

Biy  V.  Edison  Electric  Illuminating  Co.,  170. 

Easement  in. 

See  Easement. 

Partition  of. 

See  Partition. 

Tax  on. 

See  Tax. 

Devise  of. 

See  AViLL. 

See  Deed. 

See  Ejectment. 

S(r  Landlord  and  Tenant. 

See  Mortgage. 

See  Trespass. 
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RECEIVER 

When  not  appointed  in  action  to  recover  corporaU  aesets.  When  the  allegations 
of  the  complaint  in  an  action  by  a  stockholder  to  recover  corporate  assets  alleged 
to  have  been  fraudulently  converted  are  all  made  upon  information  and  belief,  a 
receiver  pendente  lite  should  not  be  appointed  when  the  answering  affidavits 
specifically  deny  the  allegations  of  the  complaint  and  state  facts  which  exculpate 
the  defendants  from  misconduct.     Weber  v.  Wallerstein  {No.  i*),  700. 

Preferred  cause  —  when  action  by  receiver  of  corporation  entitled  to  preference. 
Schlesinger  v.  Oil/iooly,  158. 

See  Corporation. 

BEFEBENOE. 

1.  To  take  accounte  of  assignee  for  benefit  of  creditors  —  report  filed  after  death  of 
assignee  should  be  returned  to  referee.  A  report  of  a  referee  appointed  to  take 
and  state  the  accounts  of  an  assignee  for  the  benefit  of  creditoi-s,  which  is  tiled 
after  the  death  of  the  assignee,  is  a  nullity  and  should  be  returned  to  the 
referee  to  enable  him  to  proceed  with  the  reference  on  the  substitution  of  the 
administratrix  of  the  assignee,  as  required  by  section  10  of  the  General  Assign- 
ment Act.     Matter  of  Venable,  508. 

2.  Election  of  administratrix  and  sureties  of  assignee  to  end  reference.  But  such 
administratrix  or  the  sureties  of  a  deceased  assignee,  parties  to  the  proceeding, 
may  avail  themselves  of  section  1019  of  the  Code  of  Civil  Procedure  and  elect 
to  end  the  reference,  on  the  ground  that  the  referee's  report  was  not  filed  or  deliv- 
ered to  the  attorneys  of  one  of  the  parties  within  sixty  days  from  the  time  the 
case  was  finally  submitted.    Id. 

8.  Rehearing  —  wTien  refused.  When  notice  of  such  election  to  end  the  refer- 
ence is  served,  the  court  should  refuse  to  reopen  the  reference  or  direct  a  further 
hearing  before  the  same  referee.     Id. 

Transfer  tax  —  surrogate  has  power  to  order  reference  to  determine  question 
of  residence  of  decedent. 

Matter  of  Bishop,  646. 

RELATIONSHIP. 

See  Pedigrbb. 

BEMAINBER 

In  real  property. 

See  Heal  Property. 

RES  ADJX7DICATA. 

See  Judgment. 

RESTRICTIVE  COVENANT  BETWEEN  LANDOWNERa 

See  Contract. 

RIPARIAN  RIGHTS. 

1.  Eminent  domain — constitutional  law  —  charter  of  the  Niagara  County  Irri- 
gation and  Water  Supply  Company  did  not  require  assent  (f  two-thirds  cf  Legisla- 
ture. The  charter  of  the  Niagara  County  Irrigation  and  Water  Supply  Company 
(Laws  of  1891,  chap.  259,  g§  4,  6),  authorizing  said  corporation  to  take  water 
from  the  Niagara  river  and  to  construct,  cfperato  and  maintain  canals,  provided 
pipes  or  tunnels  under  the  waters  of  the  Niagara  river  are  so  hiid  and  con- 
structed as  not  to  interfere  with  the  navigation  of  said  river,  does  not  appro- 
priate any  property  of  the  State  to  the  use  of  the  corpomiion  either  in  the 
waters  or  bed  of  the  stream.  Hence,  said  act  did  not  violate  the  provisions  of 
section  9  of  article  1  of  the  State  Constitution  of  1846,  then  in  force,  in  not 
receiving  the  assent  of  two-thirds  of  the  members  elected  to  each  branch  of  the 
Legislature.     Niagara  County  I.  &  W.  S.  Co.  v.  CoUcge  Heights  L.  Co.,  7'ZO. 

2.  Rights  of  State  in  waters  and  bed  of  Niagara  river.  The  State;  has  no  owner- 
ship of  the  waters  of  the  Niagara  river,  and,  while  in  a  certain  sense  it  is  the 
owner  of  the  bed  of  said  river,  it  holds  not  as  a  proprietor  but  as  sovereign  in 
trust  for  the  people.  Said  charter  does  not  confer  upon  the  corporation  tlie 
right  to  take  or  make  use  of  the  property  of  other  persons  or  of  the  State  until 
it  has  acquired  such  property  in  a  legal  way.     Id. 
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BXPAKLAN  mOILTB^  Continued. 

Watercoui-so  —  urroueous  flndinfi^  as  to  height  of  crest  of  dam  —  height  of  ^am. 
to  be  taken  f rpm  level  of  ayerage  now  of  stream,  not  from  the  minimum  level. 
Remington  Pulp    6b    Paper  Co,    v.   Water  Commiseionere   of  City  of 
WaUrtoum,  907. 

Municipal  corporations  —  town  of  North  Hempstead  not  owner  of  lands  under 
water  south  of  Saddle  Rock  in  Little  Neck  bay. 

Town  ofNm^ih  Hempttead  v.  Eldridge,  789. 

BTJLE. 

[See  table  of  Rules  cited,  ante,  in  this  volume.] 

SALE. 

1.  Conversion  —  eecured  dd)t  sold  as  worthleee  hy  amgneefor  benefit  of  creditors — 
mutual  mistake  of  fact  —  error  in  excluding  evidence  that  purcftaser  did  not  know 
debt  wa^  secured  —  token  sale  shotUd  be  rescinded  because  f hinds  of  parties  have  not 
met  —  counterclaim  asking  rescission  requires  reply.  The  plaintiff's  assignor 
pledged  securities  with  certain  brokers  as  collateral  security  for  speculations  iu 
stock  on  a  margin.  After  a  general  assignment  for  the  benefit  of  creditors  by 
said  brokers,  the  assignee,  not  knowing  that  the  plaintiff's  assignor's  debt  t<) 
the  brokers  was  secured,  scheduled  the  debt  as  worthless  and  sold  the  same 
at  auction  for  a  nominal  sum,  the  debt  being  bought  in  bv  an  attorney  act* 
ing  in  the  interest  of  the  plaintiff's  assignor.  Thereafter  the  plaintiff's  attor- 
ney demanded  the  security  as  an  incident  to  the  debt  purchased,  but  the  assignee 
reiused  to  deliver  the  same,  offering  to  return  the  amount  paid  at  auction  for  the 
debt.  In  an  action  against  said  assignee  for  the  benefit  of  creditors  for  a  con- 
version of  said  security,  he  set  upas  a  defense  his  lack  of  knowledge  that  the 
debt  was  secured,  and  as  a  counterclaim  prayed  for  a  decree  rescinding  the  sale 
of  the  debt. 

Held,  that  it  was  error  to  exclude  testimony  by  the  attorney  who  purchased 
the  debt  showing  that  he  did  not  know  that  the  debt  was  secured  whenne  bought 
it,  and  his  answers  to  questions  inquiring  how  he  came  to  biiy  the  account. 
As  it  appeared  that  the  defendant  did  not  know  that  the  debt  was  secured, 
such  testimony  tended  to  show  that  the  parties  had  made  a  mutu^  mistake 
concerning  a  material  fact  which  would  have  required  a  rescission  of  the  sale. 

Held,  further,  that,  though  collateral  security  follows  the  debt,  as  the  parties 
to  the  sale  were  equally  ignorant  that  the  debt  sold  was  secured,  a  rescission  of 
the  contract  may  be  had  not  only  on  the  ground  of  fraud  or  mutual  mistake, 
but  also  upon  the  ground  that,  owing  to  a  lack  of  knowledge  of  a  material 
fact,  the  minds  of  the  parties  had  never  met. 

Held,  further,  that,  as  the  counterclaim  asked  the  rescission  of  the  sale  as 
afiirmative  relief  and  the  plaintiff  had  not  replied  thereto,  the  defendant's  motion 
for  judgment  on  the  counterclaim  should  have  been  granted.  Flynn  v.  Smith, 
870. 

2.  Conditional  sale — w?ien  goods  are  retaken  by  vendor  the  consideration  of  notes 
given  for  purchase  price  fails.  When,  after  a  sale  and  delivery  of  goods  and  a 
failure  of  the  vendee  to  pay  therefor  within  the  time  set,  thfe  parties  have  entered 
into  a  written  agreement  that  the  sale  shall  be  conditional  with  the  right  in  the 
vendor  to  retake  possession  on  the  failure  of  the  vendee  to  pay  notes  given  for  a 
balance  due,  and  the  vendor  has  asserted  his  title  and  retaken  .possession,  he 
cannot  thereafter  recover  the  purchase  price,  and  the  consideration  for  the  notes 
fails.     Cooper  v.  Payne,  785. 

8.  Vendor  not  entitled  to  apply  proceeds  of  sale  of  goods  on  notes.  Neither  can  the 
vendor  sell  the  goods  reclaimed  and  applv  the  proceeds  on  said  notes  as  the 
whole  original  indebtedness  is  wiped  out.    Id. 

4.  Betaking  of  property  inconsistent  mth  aflrmanee  of  sale.  Nor  can  the  vendor 
maintain  in  an  action  on  such  notes  that  his  negotiation  of  the  notes  and  retak- 
ing of  property  showed  an  election  to  affirm  the  sale.  If  so,  the  retaking  of  the 
property  was  conversion  and  he  cannot  assert  "his  own  wrong  as  a  reason  why 
he  should  recover  on  the  notes.     Id, 

5.  GonSract  to  deliver  goods  F.  0  B.  -^failure  to  show  delivery.  When  a  contract 
for  the  sale  and  delivery  of  advertising  posters  provides  that  they  are  to  be  deliv- 
ered by  the  vendor  F.  O.  B.  at  the  city  where  the  vendee  resides,  and  the  only 
evidence  of  delivery  shows  that  some  of  them  were  delivered  to  a  blU-posting 
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company  in  that  city,  which  company  posted  a  few  of  them,  but  no  delivery  to 
the  defendant  is  shown,  it  is  error  for  the  court  to  direct  a  verdict  for  the 
vendor.  The  question  of  delivery  is  for  the  jury.  Sackelt  &  WWielm  Lith,  db 
Print.  Co.  v.  Cummins,  300. 

6.  Letter  (is  admission  of  delivery.  A  letter  of  the  vendee  to  the  vendor  repudi- 
ating the  order  for  the  posters  given  by  his  agent,  which  letter  was  written  on 
first  learning  of  the  order,  is  not  as  a  matter  of  law  an  admission  of  delivery,  but 
at  the  most  raises  a  question  for  the  jury. 

Gaynor,  J.  (concurring  in  result  only):  Delivery  to  the  bill-posting  company 
would  have  been  delivery  to  the  defendant;  but  no  such  delivery  was  shown,  for 
the  fact  that  the  bill-posting  company  posted  a  few  of  the  posters  does  not  show 
that  it  received  the  whole  order.    Id, 

7.  WJien  contract  for  sale  of  goods  not  entire.  When  the  vendor  has  named  the 
price  of  certain  goods,  and  the  vendee  has  ordered  some  of  them,  which  were 
delivered  but  not  paid  for,  and  the  vendee  subsequently  orders  other  goods, 
which  the  vendor  refuses  to  deliver  without  payment,  the  contract  of  sale  is  not 
entire,  and  the  refusal  of  the  vendor  to  deliver  the  last  orders  does  not  prevent  a 
recovery  for  the  goods  previously  delivered.  WiUianis  v.  Wilson  dk  McNeal  Co., 
442. 

8.  Payment.  In  the  absence  of  a  contract  giving  credit  the  vendor  may 
require  payment  on  delivery.     Id. 

9^.  Finding  that  tfiere  was  no  ** delivery**  construe.  A  finding  by  the  court  that 
certain  goods  were  ordered  but  not  "delivered"  is  not  equivalent  ton  finding  tliat 
the  vendor  has  broken  the  contract,  as  such  finding  may  mean  only  that  the 
vendor  refused  to  turn  over  the  goods,  which  he  had  a  right  to  do.     Id. 

Mortgage  —  realty  and  chattel  mortgage  securing  same  debt  —  agreement  that 
resort  shall  first  be  had  to  the  realty  mortgage  —  mortgagors  not  damaged  by 
violation  of  said  agreement  by  sale  under  chattel  mortgage  which  conveyed  no 
interest  —  counterclaim  for  such  damage  properly  dismissed  in  action  to  foreclose 
realty  mortgage. 

McEcriron  v.  Marline^  805. 

Injunction  to  restrain  sale  of  collateral  security  —  when  remedy  at  law  ade- 
quate— complaint  —  failure  to  show  irreparable  damage  and  that  remedy  at  law 
is  inadequate. 

Ehrich  v.  Grant,  196. 

Partnership-^  when  new  partnership  cannot  recover  on  unperformed  contract 
of  sale  made  by  former  partnership. 

Piper  V.  Seager,  113.  * 

Assignment  —  parol  assignment  of  written  contract  —  when  assignee  can 
recover  thereon  —  erroneous  charge. 

St,  Regis  Paper  Co,  v.  Page  Lumber  Co.,  108. 

life  insurance  corporation  —  when  sale  of  assets  to  other  corporation  valid. 
Raymond  v.  Security  Trust  d;  Life  Insurance  Co. ,  191. 

Of  real  property.  ' 

See  Vendor  and  Purchaser. 

SATISFACTION  OF  JITDQMBNT. 

See  Judgment. 

SCAFFOLD. 

Injury  on. 

See  Negligence. 

SEPARATION. 

Of  husband  and  wife. 

See  Husband  and  Wife. 

SERVICE. 

Of  process. 

See  Process. 

App,  Div.— Vol.  CXI.         64 
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SERVICES. 

Executors  and  administrators  —  clair  i  against  estate  for  board  furnished  by 
decedent's  daughter  —  failure  to  show  promise  to  pay  —  when  no  recovery  on 
qtuintU7n  meruit. 

Conway  v.  Cooney,  864. 

Contract  for. 

See  Contract. 

SESSION  LAWS. 

1862,  chap.  18,  §  107  —  Certiorari  tO  review  assessment  for  sewer  in  city  of 
Utica. 

People  ex  rel.  Keim  v.  Desmond^  757. 

1872,  chap.  625  —  Municipal  corporations  —  certiorari  to  review  assessment  for 
sewer  in  city  of  Utica  —  assessment  confirmed. 
People  ex  rel.  Keitn  v.  Desmond,  757. 

1875,  chap,  611,  §  17  —  Corporations  —  written  declarations  in  claimant's  own 
behalf  inadmissible — stock  certificate  book  not  made  evidence  by  statute. 
Geneva  Mineral  Springs  Co. ,  Limited,  v.  Steele,  706. 

1877,  chap.  466,  g  10  —  Reference  to  take  accounts  of  assignee  for  benefit  of 
creditors  —  report  filed  after  death  of  assignee  should  be  returned  to  referee  — 
election  of  administratrix  and  sureties  of  assignee  to  end  reference. 

Matter  of  Venahle,  608. 

1878,  chap.  818  —  Reference  to  take  accounts  of  assignee  for  benefit  of  creditors 

—  report  filed  after  death  of  assignee  should  be  returned  to  referee  —  election  of 
administratrix  and  sureties  of  assignee  to  end  reference. 

Matter  of  Venable,  508. 

1887,  chap.  713  —  Tax  Law  —  inheritance  tax  on  property  of  non-resident  — 
when  trust  funds  passing  under  power  of  appointment  taxable  —  when  legacy 
not  taxable. 

Matter  of  Lord,  152. 

1890,  chap.  665,  §§  39,  101  —  Street  surface  railways  —  ownership  by  one  cor- 
poration of  majority  of  stock  of  another  corporation  not  a  control  thereof  under 
section  101  of  the  Railroad  Law  —  penalty  under  section  39  of  the  Railroad  Law 

—  when  action  for  such  penalty  does  not  lie  against  corporation  owning  majority 
of  stock  of  other  corporation. 

Senior  v.  ^ew  York  City  Railway  Co.,  89. 

1891,  chap.  84  —  Inheritance  tax  —  valuation  of  unlisted  stock  in  private 
corporation. 

Matter  of  Curtice,  230. 

1891.  chap.  215  —  Tax  Law  —  inheritance  tax  on  property  of  non-resident  — 
when  trust  funds  passing  under  power  of  appointment  taxable  —  when  legacy 
not  taxable. 

Matter  of  Lord,  152. 

1891,  chap.  269,  §§  4,  6  —  Eminent  domain  —  constitutional  law  —  charter  of 
the  Niagani  County  Irrigation  and  Water  Supply  Company  did  not  require  assent 
of  two-thirds  of  Legislature  -  rights  of  State  in  waters  and  bed  of  Niagara  river. 

Niagara  Count'/  L  dt  W.  S.  Co.  v.  College  Heights  L.  Co.,  770. 

1892,  chap.  339  —  Municipal  corporations  —  fee  of  Fourth  avenue  in  city  of 
New  York  belongs  to  city  —  compensation  for  depreciation  in  value  of  abutting 
property  by  erection  of  railroad  viaduct  on  said  avenue. 

Caldwell  v.  ^^ew  York  <fc  Harkm  R  P.  Co.,  164. 

1892,  chap.  685,  §  12  —  Municipal  corporations  —  treasurer  of  Delaware  county 
not  authorized  to  pay  over  to  towns  t^xes  r«ceived  from  railroads —  failure  of 
said  treasurer  to  show  that  town  received  the  benefit  of  such  payment  —  Lairs 
of  1903,  chapter  515,  unconstitutional  as  applied  to  this  case. 
Toion  of  Walton  v.  Adair,  817. 

1892,  chap.  686,  §  22— Mimicipal  corporations  —  Election  Law  construed  — 
aldermen  or  city  of  New  York  empowered  to  designate  newspapers  to  publish 
notices  —  when  newspaper  can  recover  for  such  publication  under  former 
designation  not  revoked. 

Standard  Publishing  Co.  v.  City  of  New  York,  260.    ' 
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1892,  chap.  688  — Life  insurance  —  mutual  company  without  stock  is  not  a 
stock  corporation. 

Pleaple  ex  rel.  Venner  v.  JView  York  Life  Insurance  Co.,  183. 

1893,  chap.  466  —  Municipal  corporations  —  treasurer  of  Delaware  county  not 
authorized  to  pay  over  to  towns  taxes  received  from  railroads — failure  or  said 
treasurer  to  show  that  town  received  the  benefit  of  such  payment  —  Laws  of 
1903,  chapter  515,  unconstitutional  as  applied  to  this  case. 

Town  of  Wcdton  v.  Adair,  817. 

1894,  chap.  334,  §  83  —  Highway  Law  —  highway  commissioners  may  waive 
notice  of  application  to  lay  out  road  —  when  public  officers  may  waive  statutory 
provisions. 

Matter  of  Wood,  781. 

1896,  chap.  57  —  Municipal  corporations — commissioner  of  highways  of  city 
of  New  York  is  without  authority  to  employ  engineer  on  commission  to  draw 
plans  for  entrance  to  Grand  Boulevard. 

midret'i,  v.  City  of  New  York,  63. 

1896.  chap.  113,  §  11,  subd.  2  — Liquor  Tax  Law  — when  certiorari  refused  to 
review  right  of  Commissioner  of  Excise  to  make  enumeration  of  inhabitants  of 
city  and  to  increase  cost  of  liquor  tax  certificate. 
People  ex  rel.  Flinn  v.  CuUinan,  82. 

1896,  chap.  272,  art.  1, 1 4  —  Annulment  of  marriage  —  marriage  annulled  when 
wife  is  under  age  of  legal  consent  —  woman  may  sue  under  section  1743  of  the 
Code  of  Civil  Procedure  —  decree  —  short  form  not  proper. 
Wander  v.  Wander,  189. 

1896,   chap.  272,  §   21  — Husband   and  wife  —  husband's  contract  for  sup- 
port after  separation  is  en  forcible  —  jurisdiction  of  Municipal  Court  of  New  York. 
Beardon  v.  Woei'ner,  259. 

1896,  chap.  547,  §  200  — Landlord  and  tenant — action  for  use  and  occupation 
after  notice  to  vacate  —  when  recovery  limited  to  rental  stated  in  lease. 
8teten»  v.  City  of  New  York,  862. 

1896,  chap.  932 — Corporation  —  action  by  stockholder  to  dissolve  corpora- 
ration  and  set  aside  prior  voluntary  dissolution  —  complaint  —  failure  to  state 
cause  of  action. 

Knickerbocker  v.  Qroton  Bridge  db  Manufacturing  Co.,  146, 

1897.  chap.  312  —  Liquor  Tax  Law  —  when  certiorari  refused  to  review  right 
of  Commissioner  of  Excise  to  make  enumeration  of  inhabitants  of  city  and  to 
increase  cost  of  liquor  tax  certificate. 

People  ex  rel.  Flinn  v.  CuUinan,  82. 

1897,  chap.  378.  §§  413,  455-457  526  — Municipal  corporations  —  commissioner 
of  highways  of  city  of  New  York  is  without  authority  to  employ  engineer  on 
commission  to  draw  plans  for  entrance  to  Grand  Boulevard. 
Hildreth  v.  City  of  New  York,  68. 

1897,  chap.   378,  §  1586  —  Municipal  corporations  —  Election  Law  construed 

—  aldermen  of  city  of  New  York  empowered  to  designate  newspapers  to 
publish  notices  —  when  newspaper  can  recover  for  such  publication  under  for- 
mer designation  not  revoked. 

Standard  Publishing  Co,  v.  City  of  New  York,  260. 

1897,  chap.  418,  art.  1  —  Mechanic's  lien  —  no  lien  for  tearing  down  build- 
ings under  contract  to  erect  other  buildings  —  no  recovery  on  quantum  meruit 
may  be  had  in  an  action  on  a  mechanic's  lien  when  the  lien  not  established 

—  when  architect's  certificate  necessary. 

Thompeon-Starretf  Co.  v.  Brooklyn  EeighU  Bealty  Co.,  358. 

1897,  chap.  .679  — Municipal  corporations  —  commissioner  of  highways  of  city 
of  New  York  is  without  authority  to  employ  engineer  on  commission  to  draw 
plans  for  entrance  to  Grand  Boulevard. 

HiUlretti  v.  City  of  New  York,  63. 

1897,  chap.  688  — Street  surface  railways  —  ownership  by  one  corporation  of 
majority  of  stock  of  another  corporation  not  a  control  thereof  under  section  101 
of  the  Railroad  Law. 

Senior  v.  New  York  City  Bailway  Co.,  39. 
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SESSION  LAWS—  Continued. 

1897,  chap.  738,  §  11,  subd.  6— Municipal  corporations— certiorari  to  review 
assessment  lor  sewer  in  city  of  Utica  —  assessment  confirmed. 
People  «r  ret.  Keim  v.  Desmond^  757. 

1900,  cliap.  760  —  Corporaiion  —  action  by  stockholder  to  dissolve  corporation 
and  sc^t-aside  prior  voluntary  dissolution— complaint — failure  to  state  cause  of 
action. 

Knickerbocker  v.  Groton  Bridge  db  Manufacturing  Co.,  145. 

1901,  chap.  354  —  Life  insurance  —  mutual  company  without  stock  is  not  a 
stock  corporation. 

People  ex  nel.  Venner  v.  New  Fork  Life  Insurance  Co.,  183. 

1901,  chap.  384  —  Municipal  corporations  —  certiorari  to  review  assessment  for 
sewer  in  city  of  Utica  —  assessment  confirmed. 
People  ex  rel.  Keiin  v.  Desmojid,  757. 

1901,  chap.  468,  §  988  —  Municipal  corporations  —  condemnation  proceedings 
for  street  openin.sj  in  city  of  New  York  —  no  appeal  from  order  of  Special  Term 
sending  back  report  to  commissioners  for  correction. 
Matter  of  Commissioner  of  Public  Wo^rks,  285. 

1901,  chap.  466,  §  1548  —  Municipal  corporation  —mandamus  to  compel  rein- 
statement of  superintendent  of  sewers  of  borough  of  Manhattan  —  said  of&ce  not 
created  by  charter  or  under  power  conferred  thereby  —  demurrer  to  alternative 
writ  sustained  —  present  incumbent  of  office  not  necessary  party. 
People  ex  rel.  Michnles  v.  Ahearn,  741. 

1901,  chap.  466,  §  1586  — Municipal  corporations  —  Election  Law  construed  — 
aldermen  of  city  or  New  York  empowered  to  designate  newspapers  to  publish 
notices  —  when  newspaper  can  recover  for  such  publication  under  former  desig- 
nation not  revoked. 

Standard  Publishing  Co,  v.  Citj/  of  Neio  York,  260. 

1902,  chap.  580,  §  257  —  Municipal  Court  of  New  York  —  order  opening  default 
not  reviewable  on  appeal  from  judgment  which  has  been  vacated. 

Wendin  v.  Brooklyn  Jleighla  R.  R.  Co.,  390. 

1903,  chap.  85  —  Annulment  of  marriage  —  marriage  annulled  when  wife  is 
under  age  of  legal  consent  —  woman  may  sue  under  section  1743  of  the  Code  of 
Civil  Procedure  —  decree  —  short  form  not  proper. 

Wander  v.  Wander,  189. 

1908,  chap.  115  —  Liquor  Tax  Law  —  when  certiorari  refused  to  review  right 
of  Commissioner  of  Excise  to  make  enumeration  of  inhabitants  of  city  and  to 
increase  cost  of  liquor  tax  certificate. 

People  ej>  rel.  Flinn  v.  Cullman,  82. 

1903.  chap.  515  —  Municipal  corporations — treasurer  of  Delaware  county  not 
authorized  to  pay  over  to  towns  taxes  received  from  railroads  —  failure  of  said 
treasurer  to  show  that  town  received  the  benefit  of  such  payment  —  Laws  of 
1903,  chapter  515,  unconstitutional  as  applied  to  this  case. 

Town  of  Walton  v.  Adair,  817. 

1904,  chap.  696  —  Deposition  —  examination  of  officer  of  corporation  —  Code 
of  Civil  Procedure,  ^^  870,  872,  873  and  rule  82,  construed  —  matters  not  a 
defense  to  such  application  —  laches  no  bar. 

Ooldmark  v.  U.  S.  Electro- Galvanizing  Co.,  526. 

1904.  chap.  755  — Trustees  receiving  specific  stock  in  trust  for  life  beneficiary 
are  entitled  to  receive  one-half  commissions  thereon. 

Robertson  v.  de  Brulaiour,  882. 

1905  — chap.  60  — Zwp^TMft'^i*  — Code  of  Civil  Procedure,  section  1671,  con- 
strued—  specific  performance  —  when  lis  petulens  not  canceled  in  sUch  action. 
lishman  v.  Acritdli,  237. 

1905,  chap.  470  —  Constitutional  law  —  when  local  bill  not  unconstitutional  ia 
embracing  subject  not  expressed  in  title. 

City  of  Elmira  v.  Seymour,  199. 

[See  tables  of  Statutes  and  Session  Laws  cited,  ante,  in  this  volume.] 
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Mortgage  —  realty  and  chattel  mortgage  securing  same  debt  —  agreement  that 
resort  shall  first  be  had  to  the  realty  mortgage  —  mortgagors  not  damaged  by 
violation  of  said  agreement  by  sale  under  chattel  mortgage  which  conveyed  no 
interest  —  counterclaim  for  such  damage  properly  dismissed  in  action  to  foreclose 
realty  mortgage. 

MclSmron  v.  Martiiie,  805. 

SEWAGE. 

See  Municipal  Corporation. 

SHEBIFF. 

Conversion  by  sheriff  selling  under  execution  —  when  surety  who  indemnifies 
sheriff  liable  to  mortgagee. 

Sloan  v.  National  Surety  Co.,  94. 

SLANDEB. 

1 .  WbrcU  charging  one  with  exacting  commimom  —  complaint  —  meaning  of  words 
dependent  on  extrinsic  facts  must  be  alleged]  Spoken  words  which  charge  an 
employee  with  demanding  a  commission  of  others  on  hiring  them  for  his  employer 
do  not  charge  a  crime  and  are  not  slanderous  per  se.  If  they  have  a  slanderous 
meaning  dependent  upon  extrinsic  facts,  such  meaning  must  be  alleged  or  the 
complamt  fails  to  state  a  cause  of  action.     EtisscU  v.  Barron,  382. 

2.  Innocent  interpretation.  When  words  may  be  slanderous  or  innocent,  depend- 
ent upon  extrinsic  facts,  they  will  be  given  an  innocent  interpretation  as  a  matter 
of  law,  if  no  question  for  the  jury  is  raised  by  proper  allegation  as  aforesaid.   Id, 

SNOW. 

See  IcB.  ' 

SPECIFIC  PEBFOBlSfCANCK 

1.  WTien  vendarnot  entitled  to  reimbursement  for  taxes  paid.  The  vendor,  in  a 
contract  /or  the  sale  of  real  estate,  who  fails  to  deliver  a  deed  of  the  premises  at 
the  time  agreed  upon,  and  who  pays  taxes  which  became  a  lien  upon  the  prem 
ises  subsequent  to  the  time  stipulated  for  the  delivery  of  the  deed  and  before  the 
commencement  of  an  action  by  the  vendee  to  compel  "specific  performance,  which 
action  was  adjusted  by  the  allowance  to  ihc  vendee  of  the  rental  value  of  the 
premises  from  the  date  when  the  deed  should  have  been  given,  and  to  the  vendor 
interest  on  the  purchase  price  during  the  same  period,  cannot  recover  the  moneys 
so  paid  for  taxes.     Kissick  v.  lUes,  292. 

2.  Equitable  adjustment.  Tijc  vendor,  by  his  wrongful  act,  having  compelled 
the  vendee  to  resort  to  a  court  of  equity  for  relief,  no  consideration  of  equity 
would  warrant  the  court  in  making  a  new  adjustment  between  the  parties  by 
imposing  the  taxes  on  the  vendee.    Id. 

3.  Wlien  prior  false  representations  of  pUiiiitiff  waived  by  defendant.  When,  in 
an  action  for  the  specific  performance  of  a  contract  to  assign  a  mortgage,  it  is 
shown  that  though  the  defendant  had  made  a  former  agreement  to  execute 
releases  of  said  mortgage  on  the  false  representation  of  the  plaintiff  that  he  was 
the  owner  of  the  mortgaged  premises,  the  defendant,  subsequent  to  the  discovery 
of  the  fraud,  has  agreed  to  assign  the  mortgage  and  has  accepted  the  considera- 
tion, there  is  a  waiver  of  the  prior  fraud  of  the  plaintiff  and  he  is  entitled  to 
specific  performance  or  damages  for  a  breach  of  contract.  Urbansky  v.  Shirnier^ 
50. 

4.  When  promise  to  assign  m/)rtgage  sTtoion by  promise  to  deliver  same.  A  promise 
by  the  holder  of  a  mortgfjge  on  delivering  a  release  thereof  that  he  will  also 
deliver  the  bond  and  mortgage  when  he  finds  it,  is  an  agreement  to  assign  the 
same,  for  title  to  a  bond  and  mortgage  can  pass  by  delivery.     Id. 

5.  Adequate  remedy  at  law  not  pleaded.  In  an  action  for  specific  performance, 
the  defense  that  the  plaintiff  has  an  adequate  remedy  at  law  must  be  pleaded  to 
be  available.     Id. 

6.  Tender  —  %o7ien  plaintiff  not  bound  to  accept  offer  to  return  consider  ation.  In 
such  action  the  plaintiff  is  not  bound  to  accept  a  tender  by  the  defendant  of  the 
consideration  paid,  but  may  insist  upon  specific  performance  or  damages  for  the 
breach  of  the  contract.    Id. 
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SPEGIFIO  VBRPO&IULSOE— Continued, 


Real  property — action  for  specific  performance  of  contract  to  purchase  —  when 
vendor's  title  obtained  through  foreclosure  is  marketable  though  service  by  pub- 
lication was  irregular  —  when  irregularity  in  such  service  not  vital  —  order  of 
publication  amended  nunc  pro  tune, 

Mishkind'Feinberg  BeaZty  Go.  v.  Sidoriky,  678. 

Plaintiff  must  show  performance  on  his  part  —  when  complaint  for  specific 
performance  not  amendable  to  allow  recovery  on  quantum  meruit. 
FtandeTB  v.  Roeoff,  1. 

Will  construed  —  devise  of  life  interest  with  contingent  remainders  over  —  wben 
life  tenant  cannot  compel  specific  performance  by  vendee  of  contract  of 
purchase. 

Webd  V.  Keay,  521. 

Lis  pendens  —  Code  of  Civil  Procedure,  section  1671,   construed — specific 
performance  —  when  lis  pendens  not  canceled  in  such  action. 
Tishman  v.  AcriteUi,  287. 

STATUTE. 

See  Session  Laws. 

[Also  see  table  of  the  sections  of  the  Revised  Statutes  cited,  ante,  in  this 
volume.] 

STATUTE  OF  FRAUDS. 

See  Real  Property. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  op  Action. 

STAY. 

Pi'oceediiigs  for  failure  to  pay  costs  of  former  action.  When  a  plaintiff  brings  a 
second  action  without  paying  the  costs  of  a  former  action,  the  court  will  order 
payment  of  the  costs  in  the  first  suit  before  allowing  the  second  to  proceed. 

This  is  so  although  the  defendant  answers  in  the  second  suit  before  moving 
for  the  stay.     Loftus  v.  Straight  Line  Engine  Co.,  718. 

STIPULATION. 

Evidrnce  —  privilege  of  communications  to  physician  not  waived  by  taking 
deposition  of  such  phvsician  —  privilege  of  physician  can  only  be  waived  in 
open  court  or  by  stipulation. 

Gliffm-d  V.  Den'oer  d  Rio  Grande  Bailroad  Co.,  613. 

STOCK 

Testamentary  trust  —  life  beneficiary  of  the  income  and  dividends  of  specific 
stock  placed  in  trust  is  entitled  to  receive  dividends  declared  thereon  —  distinc- 
tion in  this  respect  between  trust  of  specific  stock  and  trust  of  a  fund  of  money 
— subscription  rights  accruing  on  such  stock  go  to  increase  corpus  of  the  trust — 
unnecessary  to  provide  a  sinkmg  fund  to  provide  against  depreciation  in  value 
of  specific  securities  —  trustees  receiving  such  specific  stock  entitled  to  one-half 
commissions  —  when  life  beneficiary  entitled  to  act  as  trustee  —  when  life  bene- 
ficiary acting  as  trustee  entitled  to  commissions. 
Eobertson  v.  de  BnUatour,  882. 

Conversion  of. 

See  Conversion. 

In  a  corporation. 

See  Corporation. 

STOCKHOLDEB'S  ACTION. 

See  Corporation. 

STREET. 

In  a  city. 

S.e  Municipal  Corporation. 

STREET  B.AILBOAD. 

See  Railroad. 
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SXJBSTITT7TI0N. 

Of  a  new  attorney. 

JSee  Attorney  and  Client. 

SUMMARY  PBOCEEDINGS. 

Bes  adjudicata  —  when  former  judgment  in  summary  proceedings  in  land- 
lord's favor  bars  action  by  tenant  to  recover  sums  advanced  on  option  to  purchase. 
von  del'  Born  v.  iSchultz,  268. 

SX7PPLEMENTABY  PBOCEEBINOS. 

Creditor's  bill  to  set  aside  conveyance  —  evidence  —  "when  deposition  of  grantor 
on  supplementary  proceeiiiugs  casts  burden  on  grantee  to  disprove  fraud  — 
failure  to  object  to  such  deposition  as  hearsay  —  evidence  of  value  of  lands  —  in 
creditor's  action  court  may  set  aside  deed  or  declare  it  to  be  a  mortgage. 
Lawrence  Brot/ier8,  Inc.,  v.  Heyhnan,  848. 

Evidence  —  when  testimony  of  husband  on  supplementary  proceedings  is  not 
admissible  in  subsequent  action  against  wife. 
Leggeit  v.  Scfiwab,  841. 

STTBETY. 

Bond  to  secure  proper  performance  of  contract  —  rclien  mrety  U  hound  by  parol 
waivers  of  provisions  of  contract  —  estop])el  of  surety.  Although  the  provisions  of 
a  contract  of  suretyship  cannot  be  waived  so  as  to  bind  the  surety,  except  by 
an  agreement  in  writing,  yet  w^here  a  surety  has  given  a  bond  to  secure  the 
proper  performance  of  a  contract  to  excavate  rock,  and  at  the  instance  of  the 
contractor  the  surety  has  consented  that  the  time  of  the  performance  of  the  con- 
tract be  extended,  and  that  percentages  which  were  to  be  retained  be  paid  to  the 
contractor  to  enable  him  to  continue  the  work,  such  waivers  of  the  terms  of 
the  contract  inure  to  the  benefit  of  the  surety  and  it  is  estopped  from  assert- 
ing that  it  is  relieved  from  liability  thereby,  although  the  waiver  as  to  the 
payments  to  the  contractor  were  niade  by  parol.  Bellman  v.  City  Trust,  Safe 
Deposit  db  Surety  Co.,  879. 

Reference  to  take  accounts  of  assignee  for  benefit  of  creditors  —  report  filed 
after  dejith  of  assignee  should  be  returned  to  referee  —  election  of  administratrix 
and  sureties  of  assignee  to  end  reference. 
Matter  of  Venable,  508. 

When  surety  who  indemnifies  sheriff  liable  to  mortgagee. 
Sloan  V.  National  Surety  Co.,  94. 

STJBBOGATE. 

Power  of  surrogate  to  order  reference  to  determine  amount  of  attorney's  com- 
pensation for  services  to  executors. 
Matter  of  Smith,  23. 

Transfer  tax  — surrogate  has  power  to  order  reference  to  determine  question 
of  residence  of  decedent. 

Matter  of  BisJiop,  545. 
TAX. 

1.  Inheritance  tax  —  valuation  of  unlisted  stock  in  private  corporation.  A  large 
but  minority  holding  of  unlisted  stock  in  a  private  business  corporation  con- 
trolled by  a  family  should  not  be  valued  at  the  record  figures  of  iHolated  sales 
of  small  blocks  thereof  in  assessing  an  inheritance  tax  tliereon.  The  value  of 
a  large  block  of  such  unlistefl  sto<'k  not  conveying  a  controllinir  interest  may 
be  less  for  the  purposes  of  sale  than  the  figures  shown  b}- reconJs  of  sporadic 
sales  of  small  parcels  of  such  stock,  and  when  there  is  uncontradicted  evidence 
that  the  value  of  such  stock  is  $80  and  $90  a  share  the  appraisal  thereof  at  $1.0 
and  $107.50  solely  on  the  record  of  isolated  sales  at  such  figures  is  too  high. 
Matter  of  Curtice,  230. 

3.  Record  sales  inapplicable.  It  seems,  that  w^hen  such  stock  is  not  .the  subject 
of  free  and  customary  market  dealing,  the  manner  of  appraisal  by  record  sales 
provided  by  Laws  of  1891,  chapter  34,  does  not  apply.    Id. 

8.  Inheritance  tax  —  when  sittis  of  property  imfnaterial  —  prop&rtif  passing  vnder 
potoer  of  appointment  exercised  by  resident  is  taxable.  The  liability  of  property  to 
an  inheritance  tax  does  not  depend  upon  the  location  of  sucli  property,  but 
upon  whether  the  beneficiary  came  into  possession  through  the  exercise  of  a 
privilege  conferred  by  the  State. 
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TAX  —  Continued, 

Hence,  when  the  donee  of  a  power  of  appointment,  who  is  a  resident  of  this 
Stiite  and  received  such  power  from  a  testatrix  who  was  also  a  resident,  exer- 
cises that  power,  the  property  is  subject  to  an  inheritance  tax,  although 
situated  in  another  State. 

There  is  no  distinction  made  in  this  respect  between  real  and  personal 
property.     Matter  ofHuU,  322. 

4.  Transfer  tax — surrogate  hoe  power  to  order  rrference  to  determine  question  of 
residence  of  decedent.  When,  in  a  proceeding  to  appraise  the  estate  of  a  dece- 
dent for  the  purpose  of  levying  a  transfer  taif,  the  question  as  to  whether  the 
decedent  was  a  resident  of  this  state  is  at  issue,  the  surrogate  has  power,  under 
section  2546  of  the  Code  of  Civil  Procedure,  to  refer  the  question  to  a  referee 
to  take  testimony  and  report  with  an  opinion,  and  to  direct  that  the  appraiser 
await  the  coming  in  of  such  report. 

The  surrogate  is  not  bound  to  decide  such  question  of  residence  on  the 
evidence  taken  before  the  appraiser.    Matter  of  Bishop,  645. 

5.  Inheritance  tax  on  property  of  non-resident — wh^n  trust  fvnde  passing  under 
power  of  appointment  taxable.  When  a  non-resident  testatrix  makes  a  bequest  of 
property  within  this  State  which  came  to  her  as  the  corpus  of  a  trust  estate  of 
which  her  husband  was  beneficiary,  and  over  which  he  had  a  power  of  disposal, 
the  same  is  subject  to  a  transfer  tax  under  the  Laws  of  1887,  chapter  713,  and 
the  Laws  of  1891,  chapter  215,  then  in  force,  because  on  the  exercise  of  the  power 
of  disposal  the  wife's  title  relates  back  to  the  instrument  creating  the  trust,  and 
her  title  is  absolute  on  the  death  of  the  beneficiary.    Matter  of  Lord,  152. 

6.  When  legacy  not  taxable.  But  property  within  this  State  which  came  to 
such  non-resident  testatrix  as  residuary  legatee  of  her  non-resident  husband, 
whose  will  was  not  admitted  to  probate  until  after  the  death  of  said  testatrix, 
is  not  property  within  this  State  under  the  meaning  of  the  act  aforesaid,  and 
hence  is  not  subject  to  taxation,  because  the  right  of  the  testatrix  as  such  residu- 
ary legatee  was  not  a  right  to  any  particular  property,  but  a  right  only  to  an 
undetermined  balance  due  after  payment  of  debts  and  expenses  of  administra- 
tion.   Id, 

Municipal  corporations  —  treasurer  of  Delaware  county  not  authorized  to  pay 
over  to  towns  taxes  received  from  railroads  —  failure  of  said  treasurer  to  show 
that  town  received  the  benefit  of  such  payment— Laws  of  1903,  chapter  515, 
unconstitutional  as  applied  to  this  case. 
Town  of  Walton  v.  Adair,  817. 

TAXATION. 

Of  costs. 

See  Costs. 

TELEPHONE  COMPANY. 

See  COBPORATION. 

TENDER. 

Specific  performance  —  when  plaintiff  not  bound  to  accept  offer  to  return 
consideration. 

Urbanaky  v.  Shirmer,  60. 

TESTAMENTARY  CAPACITY. 

See  Will. 

TESTAMENTARY  TRUST. 

See  Trust. 

TIMBER. 

See  Real  Property. 
TORT. 

Former  judgment  for  tort  unsatisfied  does  not  bar  subsequent  action  agunst 
joint  tort  feasor  —  subsequent  action  barred  only  when  prior  judgment  satisfied 
—  reply  not  necessary  to  defense  of  former  recovery. 

Beno  V.  Tlwmpson,  316. 

TOWN. 

Highways  in. 

&s  Highway. 
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TRANSFER  TAX. 

ISte  Tax. 

TRESPASS. 

Injui-y  to  property  by  water  from  sewer — rule  of  liability  of  municipality  stated 

—  negligence  must  be  s/iown.  In  an  action  to  recover  damages  for  injury  to  prop- 
erty caused  by  water  backing  up  through  drains  from  a  sewer  duriug  an  unusual 
rainfall. 

Held,  that  different  conditions  require  the  application  of  different  principles 
in  so-called  sewer  cases; 

That  the  following  rules  as  to  municipal  liability  arc  established  : 

The  duty  of  providing  sewerage  and  drainage  is  ^uaw- judicial,  and  in  deter- 
iqaining  the  necessity,  location,  capacity,  etc.,  the  Qfflcers  upon  whom  the  duty 
is  imposed  are  required  to  exercise  judgment  and  discretion,  and  no  action  lies 
at  the  instance  of  an  individual  for  damaees  based  upon  either  a  failure  to  act  or 
an  error  of  Judgment  in  acting;  this  principle,  however,  cannot  be  extended  so  as 
to  grant  immunity  to  municipalities  for  acts  which  result  in  tl^e  invasion  of  pri- 
vate property  or  the  creation  of  public  or  private  nuisances,  and  for  a  trespass 
or  a  nuisiiDce  committed  by  it  such  municipality  must  respond  the  same  as  any 
individual. 

Held,  further,  that  in  such  action  the  plaintiff  cannot  recover  without  some 
proof  to  sustain  a  finding  of  negligence  on  the  part  of  the  defendant,  and  the  fact 
that  traps  might  have  been  used  which  would  have  prevented  the  backing  up 
of  water  under  such  unusual  circumstances,  did  not  show  the  negligence  oi  the 
defendant,  but,  if  anything,  showed  the  negligence  of  the  plaintiff.  Ebbets  v. 
City  of  New  Toi%  364. 

By  cutting  timber  —  reservation  of  right  to  cut  timber  construed  —  when  no 
time  set  timber  must  be  removed  within  reasonable  time  —  when  such  right  not 
acquired  by  prescription. 

D  cker  v.  Hu7it,  821. 

Former  judgment  for  tort  unsatisfied  does  not  bar  subsequent  action  against 
Joint  tort  feasor  —  subsequent  action  ba]:red  only  when  prior  Judgment  satisfied 

—  reply  not  necessary  to  defense  of  former  recovery. 

Beno  V.  Thompson,  316. 

TRLAU 

1.  Mistrial — verdict  received  in  absence  of  presiding  justice.  When  after  the 
submission  of  a  case  to  a  jury  the  trial  justice  leaves  the  bench  and  the  verdict 
is  received  by  another  justice  of  the  same  court,  it  is  at  most  an  irregularity 
which  may  be  waived  by  the  parties.     Terriberry  v.  Mathoi,  2^5. 

2.  When  irregularity  waived.  When  no  objection  is  made  to  the  reception  of 
such  verdict,  but  on  the  conti-ary  the  counsel  for  the  defeated  party  makes  various 
motions  which  stand  over  for  the  consideration  of  the  justice  who  presided,  the 
irregularity  is  waived.    Id. 

Crime  —  payment  for  goods  with  worthless  check  —  evidence  insufficient  to 
sustain  conviction  for  violation  of  section  529  of  the  Penal  Code  —  erroneous 
refusal  to  charge  —  jurisdiction,  question  cannot  be  raised  on  conflicting  evidence. 
People  V.  Lipi\  504. 

Crime  —  uttering  forged  note  —  knowledge  of  defendant  —  evidence  —  error 
in  excluding  communications  made  to  defendant  as  to  general  character  of  note 

—  when  error  to  admit  evidence  of 'other  unrelated  forgeries. 

PeopU  V.  Ihlan,  600. 

Former  judgment  for  tort  unsatisfied  does  not  bar  subsequent  action  against 
joint  tort  feasor  —  subsequent  action  barred  only  when  prior  judgment  satisfied 

—  reply  not  necessary  to  defense  of  former  recovery. 

Beno  V.  Thompson,  316. 

Common  carrier — n#  recovery  on  common-law  liability  of  carrier  under  com- 
plaint setting  out  breach  of  express  contract  —  recovery  for  tort  not  proper  under 
complaint  on  contract  —  failure  to  show  conversion. 
Bosenfeldy.  Central  Vermont  R.  Co.,  871. 
Evidence  —  when  written  statement  of  defendant's  witness  inadmissible— 
counsel  not  entitled  to  read  such  statement  to  witness  — power  of  trial  judge  — 
negligence  —  injurv  while  alighting  from  trairt. 

Finan  v.  ifew  York  dentnU  cC  Hudson  River  R.  R.  Co.,  383. 
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Conversion  —  when  complaint  states  cause  of  action  for  conTersion  —  when 
question  as  to  whether  moneys  were  turned  over  for  investment  or  as  loan  is  for 
the  jury  —  when  written  evidence  not  conclusive. 
Sinclair  yr,  Higgins,  206. 

Libel  —  false  publication  calling  plaintiff  **a  rogues'  gallery  man** — legal  and 
express  malice  distinguished  —  proof  of  express  malice  essential  to  recovery  of 
exemplary  damages  —  erroneous  charge. 

Carpenter  v.  New  York  Evening  Journal  Puhlinhing  Co,,  266. 

Attorney  and  client  —  proof  insufficient  to  show  retainer  by  wife  when  brought 
in  as  party  defendant  in  suit  against  husband  —  evidence — objection  to  narration 
by  witness. 

Altkrug  v.  Horowitz,  420. 

Evidence — privilege  of  communications  to  phjrsician  not  waived  bv  taking 
deposition  of  suph  physician  —  privilege'of  physician  can  only  be  waived  in  open 
court  or  by  stipulation. 

Clifford  V.  Denver  &  Rio  Grande  Railroad  Co,,  618. 

Crime  —  larceny — admission  of  evidence  of  another  and  unconnected  theft  by 
defendant  reversible  error  —  confession  of  defendant  to  said  unrelated  theft  not 
admissible  against  him. 

People  V.  Sekewn,  490. 

Negligence  —  complaint  —  when  allegations  of  injury  sufficient  to  allow  proof 
of  impaired  eyesight  and  varicose  veins  —  when  objection  to  exclusion  of  evidence 
of  injuries  sufficient. 

Rudomin  v.  Interurban  Street  Railway  Co.,  548. 

Bills  and  notes  —  evidence  insufficient  to  show  an  indorsement  to  be  without 
recourse  —  direction  of  verdict  —  effect  of  failure  to  claim  but  one  question  as 
proper  for  jury. 

Wood  V.  Rairden,  803. 

Carrier  of  goods  —  bill  of  lading  constitutes  contract  —  erroneous  charge 
—  evidence  —  statements  of  carrier's  servant  made  after  delivery  of  goods 
inadmissible. 

Hoffman  v.  Metropolitan  Expr&ts  Co,,  407. 

Parties  defendant  —  under  complaint  against  joint  defendants  judgment  may 
be  had  against  one  only  —  Code  of  Civil  Procedure,  section  1205,  construed. 
Lawton  v.  Partridge,  8. 

Time  of  trial  —  it  is  not  necessary  to  postpone  the  action  until  the  termination 
of  an  action  to  recover  the  stock  from  said  trustee. 
Weber  v.  WaUerstein  (No,  1),  693. 

Sale  —  contract  to  deliver  goods  F.  O.  B. —  failure  to  show  delivery —  question 
of  admission  of  delivery  in  letter  is  for  jury. 

Sackett  &  Wil/ielms  Lifh.  db  Print.  Co.  v.  Cummins,  300. 

Divorce  —  when  corespondent  appearing  in  action  not  entitled  to  retrial  of 
issues  —  Code  of  Civil  Procedure,  section  1757,  construed. 
Boiler  V.  Boiler,  240. 

Negligence  —  passenger  thrown  from  surface  car  by  sudden  jolt  and  rendered 
unconscious  —  when  negligence  question  for  jury. 
Lo7nas  v.  New  York  City  Railway  Co.,  332. 

Evidence  —  uncorroborated  evidence  of  plaintiff — when  truth  thereof  ques- 
tion for  jury  although  defendant  gives  no  evidence. 
Mendoza  v.  Levy,  449. 

Assignment  —  parol  assignment  of  written  contract  —  when  assignee  can 
recover  thereon  —  erroneous  charge. 

St.  Regis  Paper  Co.  v.  Page  Lumber  Co.,  108. 

Libel  —  article  insinuating  lewd  motives  to  scientist  —  complaint  based  on  such 
article,  when  not  demurrable. 

MncDonaUl  v.  Sun  Printing  <&  Publishing  Assn.  {No,  S),  467. 

Sale  —  when  contract  for  sale  of  goods  not  entire  —  finding  that  there  was  no 
**  delivery  "  construed. 

WiUiams  v.  Wilson  &  MeNeal  Co.,  442. 
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Conversion  —  measure  of  damage  — when  plaintiff  not  entitled  to  recover 
highest  market  value  —  erroneous  charge. 

Corn  Exchange  Bank  v.  Peabody,  553. 

Negligence  —  death  by  explosion  pf  dynamite  —  failure  to  show  negligence  of 
defendant      erroneous  charge. 

Hall  v.  Cayuga  Lake  Cement  Co.,  801. 

Preferred  cause  —  when  action  by  receiver  of  corporation  entitled  to  preference. 
Schleeinger  v.  Oillu)oly,  158. 

Will — charge — when  error  to  charge  that  jury  may  find  testamentary 
incapacity. 

Niemann  v,  Cordtmeyer,  826. 

Negligence  —  verdict  not  excessive. 
McOahie  v.  Sproat,  445. 

See  Practice. 
TRTTST. 

1.  Beneficiary  entitled  to  "  dividends,  issues  and  profits  "  of  stock  in  manufactur- 
ing corporation  — wJiat  portion  of  increase  in  assets  of  corporatioji  included  under 
said  terms.  A  will,  creating  certain  trusts  in  specific  stock  of  a  corporation 
manufacturing  locomotives,  directed  the  trustees  to  pay  to  the  use  of  the  bene- 
ficiaries "the  dividends,  issues  and  profits  thereof"  until  the  beneficiaries  arrived 
ftt  the  age  of  thirty  years,  when  the  clock  itself,  with  any  accumulations  or 
earnings  thereon,  was  to  be  paid  to  the  beneficiaries  absolutely,  or,  if  dead,  to 
their  issue,  etc. 

The  corporation  made  large  earnings  and  increased  its  assets,  and  finally  sold 
its  entire  plant,  equipment  and  materials  and  was  dissolved.  In  determining  what 
portion  of  the  total  assets  of  the  corporation  should  be  paid  to  the  beneficiaries  as 
•*  dividends,  issues  and  profits,"  and  what  portion  was  to  be  treated  as  principal. 

Held,  that  at  the  death  of  the  testatrix  the  value  of  the  plant,  equipment  and 
materials,  good  will,  patents  and  patent  rights,  licenses,  trade  marks,  privileges 
and  franchises  and  necessary  working  capital  were  to  be  treated  as  principal,  and 
that  the  balance  of  the  assets,  consisting  of  invested  surplus  and  working  cash 
capital,  should  be  taken  as  "dividends,  issues  and  profits;" 

That  a  lar^e  increase  in  the  value  of  the  assets  at  the  time  of  sale,  made  up  of 
materials  and  "betterments,"  was  to  be  treated  as  principal,  being  an  increase 
in  the  value  of  the  property  itself,  and  should  not  be  treated  as  a  "  profit"  arising 
from  or  growing  out  of  the  stock  held  in  trust; 

That  the  words  "  dividends,  issues  and  profits,"  used  in  the  creation  of  the 
trust,  must  be  construed  as  meaning  "income  or  earnings,"  and  that  a  large 
balance  representing  good  will  could  not  be  taken  as  earnings  or  increase; 

That  the  value  of  the  material  on  hand  and  the  "betterments "  at  the  time  of 
sale  should  be  considered  as  part  of  the  capital  or  principal  rather  than  "  income 
or  earnings,"  so  far  as  the  trusts  were  concerned; 

That  the  question  as  to  whether  a  sinking  fund  should  have  been  provided 
to  make  up  the  loss  in  value  of  bonds  held  by  the  corporation,  owing  to  a  fall  in 
premium  value  thereof,  was  to  be  determined  by  the  intention  of  the  testatrix,  to 
be  gathered  from  the  terms  of  the  will  and  from  the  surrounding  circumstances; 
and  that  in  the  case  at  issue  no  such  sinking  fund  was  required.  Matter  of 
Stevens,  773. 

2.  Trust  deed  with  remainders  to  heirs  of  beneficiary  —  wTien  heirs  to  be  ascer- 
tained at  death  of  beneficiary  —  adoption  —  when  adopted  child  is  heir  and  takes 
trtist  estate  to  exclusion  of  brothers  of  beneficiary.  When  a  deed  of  trust  provides 
that  after  the  death  of  the  beneficiary  the  corpus  of  the  estate  shall  go  "to  her 
heirs  at  law,"  such  heirs  are  to  be  ascertained,  not  at  the  date  of  the  instrument,  but 
at  the  death  of  cestui  que  trust.  Although  brothers  of  such  cestui  que  trust,  who 
was  unmarried  at  the  date  of  the  instrument,  may  be  her  heirs  at  the  time  of  her 
death,  their  rights  are  subject  to  be  divested  if  at  the  death  of  said  cestui  que  trust 
she  leaves  other  heirs  entitled  to  take  in  preference  to  said  brothers  under  the 
Statute  of  Descent  as  existing  at  her  death. 

So,  too,  the  rights  of  such  brothers  as  remaindermen  aresubiect  to  be  divested 
if  the  cestui  que  trust  leave  her  Surviving  a  lawfully  adopted  child  entitled  to 
inherit  by  statute  at  the  date  of  her  decease. 
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The  right  of  inheritance  is  wholly  a  creation  of  the  statute,  and  the  statutes 
giving  the  right  of  iuheritance  to  an  adopted  child  are  in  effect  a  part  of  the  same 
statute  under  which  stiid  brothers  clahn. 

Hence,  although  such  deed  of  trust  was  executed  in  ld5«3,  at  a  time  wbeB 
brothers  of  the  cestui  que  trust  were  living  and  when  no  statute  allowing  adoption 
or  providing  for  inheritance  by  an  adopted  child  was  extant,  nevertheless  a  child 
adopteci  by  the  cestui  que  trust,  who  survives  her,  and  who,  under  the  Laws  of 
1878.  chapter  830,  and  by  virtue  of  subsequent  statutes,  is  entitled  to  inherit  from 
the  foster  parent,  is  hoir  to  the  exclusion  of  said  brothers  and  is  entitled  to  the 
trust  estate.    Legislation  on  adoption  stated.    Gilliam  v.  Guaranty  Trust  Co.,  656. 

3.  Testamentary  trust  —  life  beneficiary  of  the  ine&me  and  dividends  of  specific 
stock  placed  in  trust  is  entitled  to  receive  dividends  declared  thereon.  When  a  testa- 
tor puts  certain  sp(?cific  railroad  stock  and  bonds,  together  with  all  interest 
thereon  theretofore  accrued  or  thereafter  accruing,  and  every  and  all  dividends 
w^hich  may  be  declared  on  said  stock  subsequent  to  the  testator's  death,  in  trust 
for  the  benefit  of  his  wife  for  life,  with  a  direction  to  the  trustees  to  receive  the 
income  and  profits  thereof  and  apply  the  same  to  the  use  of  said  wife,  with 
power  in  the  trustees  to  sell  and  dispose  of  any  or  all  of  said  stock  and  to  invest 
and  reinvest  the  proceeds  in  such  securities  as  to  them  may  seem  advisable,  and 
to  apply  the  income  and  profits  arising  therefrom  as  aforesaid  with  remainder  at 
the  death  of  the  wife  to  the  heirs  of  the  testator,  the  wife  is  entitled  to  receive 
dividends  declared  on  said  stock  during  the  period  of  the  trust,  and  such 
dividends  are  not  to  be  considered  as  part  of  the  principal.  Itobertson  v. 
de  lirulatour,  882. 

4.  Dihtinction  in  this  respect  between  trust  of  specific  stock  and  trust  of  a  fund  of 
money.  There/  is  a  settled  distinction  between  a  case  where  specific  securities  con  - 
sisting  of  stock  and  bonds  are  bequeathed  to  a  trustee  with  a  direction  to  pay  the 
income  and  profits  of  such  specific  securities  to  a  life  beneficiar}^  and  a  case 
where  a  sum  of  money  is  bequeathed  to  trustees  with  directions  to  invest  the 
same  and  pay  the  income  of  the  amount  invested  to  a  beneficiary.  In  the  latter 
case  the  trustees  are  bound,  whatever  the  form  of  the  investment,  to  preserve 
intact  the  capital  of  the  trust,  but  where  specific  securities  are  put  in  trust  with 
«  direction  tlmt  the  income  and  profits  thereof  be  paid  to  a  beneficiary  for  life, 
with  a  bequest  over  at  the  termination  of  the  life  estate,  the  income  or  profits 
received  from  such  securities  belong  to  the  life  beneficiary  and  not  merely  the 
income  of  a  specific  fund  equal  in  value  to  the  securities  at  the  time  of  the 
testator's  death.     Id. 

5.  Dividends  are  inc^ome  or  profits.  The  profits  or  surplus  which  a  corporation 
earns  or  realizes  in  the  management  of  its  business,  and  which  is  paid  to  stock- 
holders by  way  of  dividends,  whether  earned  before  or  after  the  creation  of  the 
trust,  is  income  or  profits  which  go  to  the  life  beneficiary.    Id. 

6.  Subscription  rights  accruing  on  such  stock  go  to  increase  corpus  of  the  trust. 
But  under  a  bequest  of  the  income  of  such  specific  stock  the  life  beneficiary  is 
not  entitled  to  the  proceeds  of  the  sale  of  rights  to  subscribe  to  new  capital 
stock  issued  by  the  corporation.  Such  right  of  subscription  is  not  in  the 
nature  of  a  dividend  or  distribution  of  profits.  It  is  a  right  which  accrues  to 
the  owners  of  the  stock  as  an  incident  to  its  ownership.  Hence,  such  subscrip- 
tion rights  go  to  increase  the  capitAl  of  the  trust,  and  the  proceeds  of  a  sale  of 
said  rights  is  part  of  the  capital  of  the  trust.    Id. 

7.  Unnecessai^  to  provide  a  sinking  fund  to  provide  against  depreciation  in  value 
of  specific  seeunties.  When  specific  stock  is  put  in  trust  as  aforesaid,  the  trustees 
are  not  entitled  to  set  aside  a  part  of  the  income  as  a  sinking  fund  to  pro\ide  for 
any  depreciation  in  the  value  of  the  securities.  The  beneficiary  is  entitled  to 
all  the  income,  even  though  the  payment  of  all  such  income  would  reduce  the 
selling  value  of  the  securities.    Id. 

8.  Tnutiecs  receiving  »uch  specific  stock  entitled  to  one-half  commissions.  By 
virtue  of  the  amendment  to  section  3320  of  the  Code  of  Civil  I^ocedure.  made 
by  Laws  of  1904,  chapter  755,  trustees  to  whom  such  specific  securities  are 
bequeathed  in  trust  are  entitled  to  one-half  commissions,  payable  out  of  the 
corpus  of  the  estate,  for  receiving  the  principal  thereof.  The  words  **A11  sums 
of  principal,''  as  used  in  said  section  as  amended,  apply  as  well ,  to  securities 
in  bulk  as  to  money  received. 
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It  seems,  that  thougb  siich  trustees  are  empowered  to  sell  such  specific  stock 
and  reinvest  the  proceeds,  this  power  would  not  entitle  them  to  any  additionjil 
compensation,  the  duty  being  incident  to  the  proper  performance  of  the  duties  of 
the  trust.    Id, 

9.  WTien  life  hen^iary  entitled  to  act  as  trustee  —  tohefi  life  henefieiaiy  wcting  as 
trustee  entitled  to  commissions.  Although  it  is  a  general  rule  that  a  beneficiary  of 
a  trust  cannot  be  at  the  same  time  a  trustee,  yet  where  duties  devolve  upon 
the  trustee  other  than  those  relating  merely  to  the  performance  of  the  trust  for 
the  benefit  of  the  beneficiary,  the  beneficiary  may  act  as  trustee  for  others  inter- 
ested in  the  estate.  Where  there  is  an  activo  duty  imposed  upon  the  trustee  for 
the  benefit  of  remaindermen,  the  life  beneficiary  cau  act  as  trustee,  and  under 
such  circumstances  the  trustee  is  entitled  to  commissions,  althougli  a  life 
beneficiary.    Id. 

10.  When  beneficiaries  consenting  to  unauthorized  loan  by  trustee  not  personally 
liable  to  eobeneficiaries.  Mere  knowledge  and  consent  by  a  beneficiary  to  an 
unauthorized  loan  made  by  a  trustee  in  the  absence  of  fraud  or  collusion,  or  the 
receipt  by  the  beneficiary  of  any  of  the  money,  is  not  sufficient  to  make  such 
beneficiary  liable  to  reimburse  his  cobeneficianes  for  any  loss  that  may  occur. 

Hence,  beneficiaries  of  a  trust  estate  who  have  indorsee!  notes  given  to  secure 
the  payment  of  an  unauthorized  loan,  in  the  absence  of  fraud  or  collusion,  or 
a  receipt  by  the  indoisers  of  portions  of  the  money  loaned,  are  not  personally 
liable  to  their  eobeneficiaries  for  such  unauthorized  loan  except  on  their 
indorsement.    Blair  v.  Gargill,  853. 

11.  Waiver  of  objections  to  and  ratifukition  of  such  loan  by  eobeneficiaries.  More- 
over, when,  after  such  unauthorized  loan,  the  other  beneficiaries,  with  knowledge, 
have  ratified  the  accounts  of  the  trustee  after  his  decease,  they  have  waived 
any  objection  which  they  might  have  made  that  the  loan  was  unauthorized  by 
law. 

8o,  too,  said  eobeneficiaries  by  failing  to  appear  and  object  to  the  unauthor- 
ized loan  after  the  service  of  due  notice  of  an  application  to  discharge  the  retir- 
ing trustee  are  deemed  to  have  assented  to  said  loan  and  to  have  waived  its 
illegality  or  the  insufficiency  of  the  security.    Id. 

12.  Batificafion.  Beneficiaries  may  authorize  or  ratify  that  which  otherwise 
would  be  a  breach  of  trust.    Id. 

13.  When  foreign  judgment  that  note  h^as  outlaU>ed  is  binding  here.  Under  such 
circumstances,  when  the  substituted  trustee  has  brought  action  in  another  State 
to  foreclose  a  mortgage  given  to  secure  the  unauthorized  loan,  and  it  is  there 
decreed  that  some  of  the  notes  on  which  the  beneficiaries  were  indorsers  have 
outlawed,  the  eobeneficiaries  are  bound  by  that  determination.    Id. 

14.  Extra  allowance  denied  to  beneficiaries,  but  allowed  to  accounting  trustee. 
Beneficiaries  who  have  litigated  the  above  issues  as  between  themselves,  should 
not  bft  allowed  counsel  fees  or  an  extra  allowance  payable  out  of  the  estate, 
but  such  allowance  to  the  accounting  trustee  is  proper.    Id. 

15.  Testamentary  trustee  —  when  entitled  to  commissions.  A  testamentary  trus- 
tee is  entitled  to  commissions  when  he  has  executed  his  trust,  although  he 
has  for  some  years  paid  the  income  to  the  beneficiary  without  deducting  his 
commissions,  and  has  made  no  accounting  during  that  period.  Such  failure  to 
deduct  his  t;ommissions  Is  not  a  waiver  of  his  right  thereto.  Matter  of  Haskin, 
754. 

Executors  —  when  executor  cannot  avail  himself  of  Statute  of  Limitations  on 
an  accounting. 

Matter  of  Asfiheim,  176. 

Tax  Law— inheritance  tax  on  property  of  non-resident  —  when  trust  funds 
passing  under  power  of  appointment  taxable  —  when  legacy  not  taxable. 
Matter  of  Lord,  152. 

Gift—  when  gift  of  savings  bank  deposit  is  in  trust  to  pay  over  to  beneficiaries. 
Mann  v.  Shrive,  453. 

XJNDEBTAKING. 

Other  than  on  appeal. 
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UNDUE  INFLUENOB. 

See  DuKKSS. 
See  Will. 

TJKXTED  STATES  GONSTITUTION. 

See  Ck)N8TiTUTioNAL  Law. 

[See  table  of  the  provisions  of  the  Constitution  cited,  ante,  in  this  volume.] 

UTICA. 

See  Municipal  Corporation. 

VENDOR  AND  PUBCH  ASER. 

Will  construed  —  devise  of  life  interest  with  contingent  remainders  over  — 
when  life  tenant  cannot  compel  specific  performance  by  vendee  of  contract  of 
purchase. 

Webel  V.  KeUy,  531. 

Partnership  to  speculate  in  lands — injunction  — when  carrying  out  of  contract 
of  sale  made  by  one  partner  will  not  be  enjoined. 
Bdbcock  V.  Leonard,  294. 

See  Deed. 

See  Real  Property. 

See  Sale. 

See  Specific  Performance. 

VERDICT. 

In  negligence  cases. 

Siee  Nbqligbncb. 

Of  a  jury. 

See  Trial. 

VERIFICATION. 

Of  pleadings. 

See  Pleading. 

VETERAN.     • 

In  reference  to  his  right  to  public  office. 
See  Civil  Service. 

VILLAGE. 

See  Municipal  Corporation. 

WAIVER. 

Trust  —  when  beneficiaries  consenting  to  unauthorized  loan  by  trustee  Dot 
personally  liable  to  cobeneficiaries  —  waiver  of  objections  to  and  ratification  of 
such  loan  by  cobeneficiaries  —  when  foreign  judgment  that  note  has  outlawed  is 
binding  here  —  extra  allowance  denied  to  beneficiaries,  but  allowed  to  accounting 
trustee. 

Blair  v.  CargiU,  863. 

Evidence  —  privilege  of  communications  to  physician  not  waived  bv  taking 
deposition  of  such  physician  —  privilege  of  physician  can  only  be  waived  in  open 
court  or  by  stipulation. 

Clifford  v.  Denver  db  Rio  Grande  Railroad  Co.,  513. 

Membership  life  insurance  association  —  change  of  beneficiary  under  by-laws 
—  failure  of  insured  to  give  indemnity  on  changing  beneficiary  —  indemnity 
waived  by  insurer. 

atronge  v.  Supreme  Lodge,  87. 

Suretyship  —  bond  to  secure  proper  performance  of  contract  —  when  surety 
is  bound  by  parol  waivers  of  provisions  of  contract —  estoppel  of  surety. 
Ilelirtian  v.  Citjf  Trust.  Safe  Deposit  <fe  Surety  Co.,  879. 

Highway  Law  —  highway  commissioners  may  waive  notice  of  application  to 
lay  out  road  —when  public  officers  may  waive  statutory  provisions. 
Matter  of  Wood,  781. 

Contempt  proceedings  —  failure  to  pay  alimony  —  waiver  of  right  to  the 
amount  granted  in  judgment. 

QmpUm  y.  Oompton^  9)d3. 
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WAIVER  —  Continued, 

Mistrial  —  verdict  received  in  absence  of  presiding  justice  —  when  irregularity 
waived. 

Terriberry  v.  Mnthot,  235. 

Specific  performance  —  when  prior  false  representations  of  plaintiff  waived 
by  defendant. 

Urbansky  v.  SlUrmer^  50. 

Testamentary  trustee  —  when  entitled  to  commissions. 
Matter  of  Htukin^  754. 

TV'ARRANTY. 

Deed  of. 

See  Deed. 

WATEBCOUBSE. 

1.  Duty  to  keep  artificial  ditch  unobstructed.  A  railroad  company,  which  has 
built  a  ditch  to  collect  waters  coming  upon  its  Land  from  the  premises  of  adjoin- 
ing landowners  and  has  built  a  culvert  to  conduct  said  waters  under  the  railroa(i 
embankment,  is  bound  to  use  reasonable  and  ordinary  care  to  keep  such  ditch  and 
culvert  unobstructed,  and  is  liable  if  accumulated  waters  set  back  upon  adjacent 
lands  causing  damage.     Branson  v.  New  York  Central  &  U.  R.  R.  R.  Co.,  737. 

2.  Owner  liable  for  want  of  reasonable  care.  It  makes  no  difference  that  the 
water  is  collected  in  an  artificial  channel  or  that  the  water  came  from  the  lantls 
of  persons  other  than  the  plaintiff.  A  landowner  may  not  collect  water  into 
an  artificial  channel  upon  his  lands  and  discharge  it  upon  the  lands  of  another  in 
such  volume  or  quantity  in  excess  of  the  natural  drainage  as  to  cause  injury.    Id. 

8.   Charge.     Charge  as  to  liability  of  defendant  approved.     Id. 

Erroneous  finding  as  to  height  of  crest  of  dam  —  height  of  dam  to  be  taken 
from  level  of  average  flow  of  stream,  not  from  the  minimum  level. 

Remington  Palp   &   Paper    Co.    v.    Water    Commissioners  of  City   of 
Watertown,  907. 
WIIiL. 

1.  Construed  —  demse  of  life  interest  with  contingent  remainders  oter  —  when  life 
terutnt  cannot  c-ompel  specific  performance  by  vendee  of  contract  of  purchase.  When 
a  will  directs  the  executor  to  hold  specific  real  estate  in  trust  and  invest  the 
income  until  an  adopted  son  attains  the  age  of  twenty-one  years,  said  property 
not  to  be  sold  during  the  lifetime  of  said  adopted  son.  but  to  be  conveyed  to  said 
sou  when  he  arrives  at  the  age  of  twenty -five  years,  "to  be  held  by  him  as  fol- 
lows: Incaseof  my  said  adopted  son  departing  this  life  before  me  or  *  *  *  after 
my  death  without  leaving  lawful  issue,  then  I  give  all  my  property,  real  and 
personal,  *  ♦  *  to  my  nephews  *  *  *  and  my  iiiece  *  *  *  and  to  their 
children."  the  remainder  to  the  nephews  in  case  of  the  death  of  the  adopted  son 
is  made  part  of  the  trust,  and  said  adopted  son,  though  surviving  the  age  of 
twenty -five  years,  and  holding  under  a  conveyance  from  the  executor,  is  only  a 
life  tenant  and  the  estate  is  charged  with  a  contingent  remainder  to  his  issue,  if 
anv.  and  if  not,  then  with  remainders  to  said  nephews  and  niece  or  their  children. 

Hence,  said  adopted  son  cannot  specifictily  enforce  the  contract  of  a  third 
person  to  purchase  said  lands. 

Houghton  and  McLauoulin,  JJ.  (concurring  in  result  only):  The  will  should 
be  construed  to  give  the  plaintiff  absolute  title,  but  jvs  there  are  doubts  as  to 
this,  the  vendee  should  not  be  required  to  perform  specifically.  Webel  v.  Kdly^ 
521. 

2.  Residuary  clause  construed —  when  next  of  kin  of  deceased  residuary  legatee  not 
entitled  to  share  in  ri siduary  estate.  When  a  will  ana  codicil,  after  making  specific 
bequests,  gives,  devises  and  bequeaths  the  whole  residuary  estate  to  the  testator's 
wife  and  to  specificallv  named  sisters,  nephews  and  nieces,  share  and  share  alike, 
"and  in  case  of  the  aeath  of  either  my  beloved  wife,  my  sisters,  my  nieces  or 
nephews  before  the  whole  of  my  estate  shall  be  divided,  then  I  direct  the  said 
residuary  to  be  divided  among  the  survivors  only  share  and  share  alike,"  the 
general  gift  contained  in  the  first  part  of  said  residuary  clause  is  limited  by  the 
restriction  contained  in  the  latter  portion.  Hence,  the  next  of  kin  of  a  residuary 
legatee  who  has  died  before  the  division  of  the  residuary  estate  are  not  entitled 
to  take,  but  the  whole  must  be  divided  among  the  survivors  of  the  residuary 
legatees  named.    Matter  of  Wiley ^  690. 
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WILL  —  Continued, 

3.  Absolute  gift  cut  down  hy  nt^sequent  limitation,  A  Mt  absolute  in  form  XDay 
be  cut  down  by  a  subsequent  limitation  disposing  or  the  same  property  iu  a 
different  manner  upon  the  happening  of  a  contingency.    Id. 

.  4.  Equitable  conversion.  As  said  will  in  other  clauses  effected  an  equitable 
conversion  of  the  realty  into  money,  and  by  the  carrying  out  of  specific  trusts 
postponed  the  division  of  the  residuary  estate,  the  whole  instrument  taken 
together  shows  an  intention  on  the  part  of  the  testator  to  leave  the  residuary 
estate  to  the  survivors  of  the  legatees  named.    Id. 

5.  Charge  —  tcJien  error  to  charge  that  jui*y  may  Und  testamentary  incapacity. 
In  an  action  to  set  aside  a  will  on  the  ground  of  testamentary  incapacity  and 
undue  influence,  it  is  error  to  charge  that  *•  There  is  in  this  case  enough  to 
warrant  you  iu  finding  that  this  will  was  the  product  of  undue  influence,  or  in 
finding  that  he  was  incompetent  to  make  a  will.  It  is  competent  for  you  to 
find  that,  and  it  is  for  you  to  find  one  way  or  the  other.  The  court  cannot  aid 
you  much  in  reaching  a  conclusion,  but  there  is  no  legal  obstacl^e  in  the  way  of 
your  finding  that  this  will  is  void  because  the  man  was  incompetent  to  make  the 
will,  or  because  it  was  the  product  of  undue  influence." 

Such  charge  is  tantamount  to  a  direction  to  find  testamentary  incapacity  or  imdue 
influence,  and  usurps  the  functions  of  the  jury.    Niemann  v.  CordtTiuyer^  826. 

6.  DisoretiotuiJ'y  pmoer  of  disposal  by  widow  —  wTien  vndoto  may  exercise  svch 
power  by  a  devise  charged  with  advancements  to  otlier  heirs.  When  a  will  gives  to 
the  testator's  widow  a  life  estate  in  certain  real  property  with  power  **  to  devise 
the  same  by  her  last  will  and  testament  *  *  *  to  any  or  all  of  our  children 
or  grandchildren  or  both  in  such  shares  or  proportions  as  to  her  shall  seem  best,'' 
and  in  the  event  of  a  failure  to  exercise  such  power  of  disposal  by  the  widow  the 
will  gives  said  property  in  remainder  "to  my  children,"  etc.,  the  widow  has 
power  to  devise  a  portion  of  said  real  estate  to  a  granddaughter  of  the  testator 
charged  with  deductions  equal  to  the  amounts  the  testatrix  has  advanced  to  the 
father  and  brother  of  said  granddaughter  then  living.     Monjo  v.  Wc^^ouse,  80. 

7.  Devisee  estopped,.  As  the  testatrix,  under  her  husband's  will,  had  power  to 
cut  off  such  granddaughter  entirely,  she  cannot  complain  because  the  devise  is 
charged  with  said  deductions. 

Nor  can  she  contend  that  there  was  a  failure  bv  the  widow  properly  to  exer- 
cise the  power  of  disposal,  for  in  that  event  the  share  of  tne  lands  would  go  to 
the  father  of  said  granddaughter  then  living.    Id, 

8.  Conveyance  by  warranty  deed  for  full  value  s?iows  intention  to  exercise  poster. 
When  the  devisee  of  a  life  interest,  who  was  also  named  executrix  with  full 
power  to  sell  real  estate,  sells  lands  for  full  value  and  give-s  a  warranty  deed, 
the  transaction  itself  shows  an  intention  to  exercise  the  power  to  convey  the 
fee  and  riot  the  life  estate  only. 

Hence,  the  rights  of  a  remainderman  as  against  the  grantee  are  cut  off.  Vines 
V.  Clarke,  12. 

9.  Po^cer  coupled  with  interest.  When  the  donee  of  a  power  to  sell  has  also  an 
interest  in  the  subject  of  the  power  and  makes  a  conveyance  without  reference  to 
the  power,  it  is  a  question  of  intention  as  to  whether  the  conveyance  was  in 
pursuance  of  the  power  or  only  a  grant  of  the  interest.     Id. 

10.  Uuebaml  not  necessary  party  to  wife's  deed.  It  is  not  necessary  for  the  busl»nd 
of  a  donee  of  such  power  coupled  with  an  interest  to  join  in  the  wife's  conveyance. 
Id. 

Trust  —  beneficiary  entitled  to  "dividends,  issues  and  profits"  of  stock  in 
manufacturing  corporation  —  what  portion  of  increase  in  assets  of  corporation 
included  under  said  terms. 

Matlei^  of  Stevens,  773. 

Partition  —  when  direction  for  sale  of  premises  proper  although  there  are 
contingent  interests. 

Dwight  V.  Lauyrence,  61d. 

See  Tbust. 

WRIT.  j 

Of  certiorari.  ( 

See  Certiorabl  i  n       ,n 
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